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PREFACE 


TO    THE    SIXTH    EDITION. 


In  preparing  this  edition  it  has  been  found  necessary  to 
make  extensive  alterations  and  additions.  Mr.  Jannan 
based  his  division  of  the  subject  on  the  law  of  devises,  and 
his  scheme  of  arrangement  provided  no  place  for  some 
important  topics  connected  with  wills  of  personalty.  Several 
new  chapters  have  therefore  been  added,  and  some  of  the 
old  chapters  have  been  re-arranged.  Mr.  Sanger  is  primarily 
responsible  for  the  new  chapters  deaUng  with  liegacies, 
Annuities,  Ademption  and  Satisfaction,  Absolute  Interests  in 
Pei-sonalty,  and  Life  Estates  and  Interests;  and  for  the 
section  on  Gifts  Over  in  Chapter  XXXVI.  He  has  also  under- 
taken the  task  of  revising  several  of  the  chapters  in  the 
second  volume  (Chapters  XLVII.-LIL,  LV.,  LVII.  and  LVIII. 
in  this  edition)  which  it  was  necessary  to  abridge  in  order  to 
provide  space  for  the  new  matter.  The  chapter  on  Con- 
version has  been  re-arranged  ;  Powers  of  Appointment  have 
been  made  the  subject  of  a  separate  chapter  ;  the  chapter  on 
Description  of  Persons  and  Things  includes  (in  addition  to 
some  new  matter)  matter  which  in  previous  editions  was 
scattered  through  several  chapters  ;  and  new  chapters  have 
been  added  deaUng  with  Gifts  by  Reference,  Alternative 
and  Substitutional  Gifts,  and  Trusts.  It  will  be  noticed 
that  in  several  chapters  (including  Chapters  IV.,  VI.,  VIII., 
XVI.,  XVII..  XXV.,  XXIX.,  XXXVIL,  XXXIX.,  XLIII. 
and  LIV.),  new  sections  have  been  added  for  the  purpose 
of  deaUng  with  various  questions  not  referred  to  in  previous 
editions. 
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PREFACE. 


Owing  to  the  ^^^^^/^^^^iT^^JtZy^i  T. 
Rule  against  Perpetvuties  >*  ^^ J'^^^^i^,,,^  been  added 
separate  chapter  and  --;  ^^^^^^n  tion  between  (i) 
with  the  view  of  bringing  out  ^^e  m 

;;^^S"  I  te  :iiri!ioredC;:  ol  an  unbarxable 
"  perpetuity      m  i"e  "•"      .  .    „-oDertv  which  are 

enVarand  (iii)  those  ^-^^^^^'^^^^^iZ^L^t  Perpe- 
void  for  remoteness  under  t^^*^  '^^^^'^^^^  ^^ctical  im- 
tuities.    These  distinctioi^  ^^«  "^^  ^'^  f  J„emoteness 

U  only  void  on  t^^e  (^^-''.^^'^'^r  1^  (-  P-  ^  -); 

by  a  failure  '» /'^""^'^ J^^^  ^  ■.  ^Zll"  i»  to  be 
gense  of  an  inalienable  "«««*' »"°  .  Kirmimham  Canal 
found  taa<^dec,»>on(Bmeeov  „uled)  m  ftmj^^  ^^,^^ 

'':■  ".'^t  ^i^  V  MWeS  i'.r:.ted  .'derived  from 
the  rule  m  \)  nittyy  ^.  -i""  *v;<.  k  in  accordance  with 

the  old  Rule  again,.  P«P^.u>t,e,     .^s  ,,  m  .~  ^_^___ 

Lai  PKiperty  C— J "^^^dlt  U  Retire  treated 
regard  to  the  doctrme  of  cy-pres  ana  ^,i^,     Mr. 

aa  an  exception  to  the  old  Rule  «P'"''  %  ^      ;„„  ^  the 
Lewis  and  Mr.  Gray  ™"»"*f .!'    \''' ^^  3e  of  treat- 

^tt"^:tnrrrlV    again. 
Perpetuities. 


PREFACe. 


Some  difficulty  has  been  fel*  in  dealing  with  the  question 
whether  the  modern   Rule  against  Perpetuities  applies  to 
contingent    remainders,    owing    partly    to    Mr.    Jarnuin's 
imdecided  views  on  the  subject,  and  partly  to  some  recent 
decisions.    Mr.  Jamian's  attitude  is  not  difficult  to  account 
for.    Long    before    he    wrote,    the    landowners    had    l>een 
decisively  beaten  in  their  protracte<l  struggle  with  the  courts, 
and  had  abandoned  all  attempts  to  create  perpetual  settle- 
ments of  land,  in  the  nature  of  unbarrable  entails,  by  limiting 
the   land  to  their  unborn  descendants,  as  purchasers,  in 
succession,  and  similar  devices.     The  rule  forbidding  these 
settlements,  or  "  perpetuities  "  as  they  were  formerly  called, 
had   become  so  firmly  established   by   the   mitldle  of  the 
eighteenth  century  that  it  was  seldom  referred  to,  except  as  a 
rule  which  conveyancers  were  bound  to  observe  in  franiing 
strict  settlements  of  land  :  so  it  gradually  came  to  be  stated 
in  the  form  in  which  we  now  know  it— the  rule  in  W/iitbij  v. 
Mitchell—and  its  true  origin  was  forgotten.     In  the  mean- 
time, however,  the  courts  had  found  it  necessary  to  invent 
a  new  rule,  to  check  the  creation  of  future  interests,  either 
in  real  or  in  personal  property,  by  executory  devises  and 
bequests,  trusts,  and  other  methods  unknown  to  the  ancient 
common  law ;   this  new  rule  was  framed  by  analogy  to  the 
old  Rule  against  Perpetuities  (which  made  it  impossible  to 
ti"  up  land  longer  than  a  life  in  being  and  the  minority  of 
an  unborn  person),  and  when  the  old  rule  retired  from 
active  service,  the  new  rule  became  known  as  the  Rule  against 
Perpetuities.     Mr.    Jarman    was    much    puzzled    by    the 
ambiguity  of  the  word  "  perpetuity,"  and  was  unable  to 
make  up  his  mind  whether  the  rule  in  Whitby  v.  Mitchell 
(as  we  now  call  it)  was  distinct  from  the  modem  Rule  against 
Perpetuities,  or  whether  the  two  rules  were  identical.    His 
doubts  were  not  unnatural,  for  he  had  made  no  special 
study  of  the  subject.     His  contemporary,  Mr.  Lewis,  had  not 
this  excuse,  for  his  work  on  the  Rule  against  Perpetuities  is 
a  book  displaying  extraordinary  industry  and  learning,  but 
he  thought  it  so  important  that  there  should  be  only  one 
Rule  against  Perpetuities,   of  universal  appUcation,    that 
he  entirely    misunderstood    the    nature   of    the    old   rule 


^  PRBrACB. 

forbidding  the  creation  of  "perpetuities''  in  the  obsolete 
«ense  of  the  term,  and  boldly  maintained  that     pe^tmty 
meant  the  same  thing  in  1716  as  it  did  in  1843.    Hw 
misapprehension  was  similar  to  that  of  the  PKvgoer  ^^4lo 
came  away  from  a  perfonnance   of  Shakespeare  s  Km^ 
Henry  V.  with  the  firm  belief  that  lawn-tennis  was  played  in 
the  fifteenth  century.     Having  started  wrongly.  Mr.  Lewis 
fell  into  further  error  :  he  denied  that  the  rule  which  we  call 
the  rule  in  Whithy  v.  MUchell  ever  existed  as  an  independent 
rule  •   and  when  he  found,  in  Mr.  Feame's  well-known  work, 
the  statement  that  a  contingent  remainder  which  tends  to  a 
perpetuity  is  void,  he  thought  that  this  referred  to    he 
modern  Rule  against  Perpetuities,  and  was  thus  led  to  the 
erroneous  conclusion  that  contingent  remainders  are  subject 
to  that  rule.    Mr.  Lewis's  double  mistake  was  pointed  out  by 
Mr  Joshua  Williams,  a  ^Titer  of  far  greater  historical  learning 
and  acumen  than  Mr.  Lewis,  more  than  sixty  years  ago; 
nevertheless,  Mr.  Lewis's  views  on  the  question  of  contingent 
remainders  have  been  accepted  as  accurate,  during  the  last 
few  years,  by  several  judges  of  first  instance.    The  result  is 
thflt  the  law  is  in  a  state  of  confusion  and  uncertainty.     lUe 
Court  of  Appeal,  in  Whitby  v.  Mitchell,  followed  Mr.  Joshua 
WilUams   unreserv-edly,   so  far  as  was  necessary  for  the 
decision  of  that  case ;   it  remains  to  be  seen  whether  their 
successors,  when  the  question  comes  before  them,  will  follow 
him  the  rest  of  the  wav,  and  overrule  Re  Frost  and  the  dicta  m 
Re  Ashforth*    The  older  authorities,  on  which  Mr.  Joshua 
WiUiamsbased  his  opinion,  do  not  seem  to  have  been  refen-ed 
to  in  those  cases,  and  they  have  therefore  been  collected  in 
Chapter  X.  (pp.  369-370). 

Another  illustration  of  the  truth  of  Lord  Coke's  saying, 
iqnoratis  terminis  i^oratur  et  ars,  is  to  be  found  in  the  doctrine 
of  domicil,  in  connection  with  the  rules  govermng  testate 
and  intestate  succession.    \Vhen  questions  caused  by  the 

•  It  k  respectfully  submitted  that  the  actual  decision  in  Be  Afkforih  is  correct, 
as  thl  ultimate  Stion  was  an  executory  devise  and  not  a  eontmgent  remamder. 
The  firet  ground  given  for  the  decision  in  Be  Frost  .a  erroneous:  see  ««>«»*' 
miOi  1  Ch.  1:  the  second  ground  is  al.«)  erroneoUH.  being  based  on  the  same 
I  „?-"ar  mUapprehension  of  Mr!  Feame's  meaning  as  that  made  by  Mr.  I^wis. 
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VII 


..v-nflict  of  laws  on  this  point  first  began  to  arise,  our  :  .> 
ha<l  recourse  to  the  Roman  law  for  illumination.  \ji  \  ,  i  ■  .- 
ately  they  do  not  seem  to  have  fully  grasped  the  tecu^ical 
meaning  of  domialium  in  Roman  law,  or  the  all-important 
distinction  lictween  dotnicUium  and  origo,  or  the  reasons 
which  made  domicHittm  of  practical  importance  in  Roman 
law^ ;  the  Roman  empire,  during  th"  time  of  the  great  juris- 
consulte,  embraced  the  whole  of  the  civilized  world,  and 
therefore  no  conflict  of  kws,  in  our  sense  of  the  term,  was 
possible.  If  oiu:  judges  had  paid  more  attention  to  these 
matters,  they  might  possibly  have  come  to  the  conclusion 
that  the  doctrines  of  the  Roman  law  threw  no  light  on  the 
problem  which  they  had  to  consider,  and  that  in  case  of 
conflict  between  the  laws  of  two  dependent  states  with 
reference  to  the  succession  to  a  mai  jersonal  property  after 
his  death,  the  question  ougit  to  be  governed  by  the  law  of 
his  nationality,  and  not  by  th:it  of  his  domicil.  This  rule 
would  harmoniz'  'vith  the  .^s  sumption  which  is  made  by 
most  Englishmen  r  en  they  ^^o  to  live  in  a  foreign  cotmtry 
\^ithout  any  idea  of  abandoning  their  nationality,  and  if  it 
had  been  adopted  as  a  principle  of  English  kw  the  Privy 
Council  would  have  been  in  a  position  to  decide  the  case 
of  Bremer  v.  Fryman  (see  p.  11)  in  accordance  with  the 
dictates  of  common  sense.  The  adoption  of  the  principle 
would  have  had  other  minor  advantages :  we  should  have 
been  spared  the  lengthy  and  irrelevant  citations  from  the 
civilians  which  encimiber  the  pages  of  our  reports;  and 
the  doctrine  of  Renvoi  would  have  lost  half  its  terrors. 


The  Editors  have  ventured  to  comment  on  some  modern 
cases  which  seem  to  be  not  altogether  consistent  with  first 
principles :  such  as  In  bonis  Gentry  (p.  170),  Burton  v. 
Newbery  (p.  200),  Re  Tyler  {p.  212),  Wallis  v.  Sd.-Gen.for  New 
Zealand  (p.  245),  Re  Dean  (p.  297),  Re  Lord  Chesham's  Settle- 
tnent  (p.  697),  Re  Waterhouse  (p.  805),  Re  Oliver's  Settlement 
(p.  851),  Bouch  V.  Sproule  (p.  1223),  Re  Hvbbtielc  (p.  1241). 
The  case  of  Re  Waidanis  is  referred  to  on  p.  935,  and  Leach  v. 
Jay  on  p.  950. 
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In  previous  editions  of  this  work,  an  attempt  was  made  to 
distinguish  the  editors'  additions  by  enclosing  them  in  square 
brackets,  but  the  attc  ;  t  was  not  altogether  successful, 
for  in  many  cases  alterations  were  made  in  such  a  way  as  to 
convey  an  erroneous  impression  of  Mr.  Jarman's  meanmg. 
This  mode  of  distinguishing  Mr.  Jarman's  text  has  not  been 
employed  in  the  present  edition,  except  in  Chapters  XLVIIL, 
XLIX.  and  LI. ;  in  the  other  chapters  Mr.  Jarman's  text  is 
distinguished  bv  quotation  marks,  and  care  has  been  taken 
to  reprint  it,  without  alteration,  from  the  first  edition. 
The  Editors  think  that  Mr.  Jarman's  original  language 
should  be  preserv^ed  as  far  as  possible  in  all  cases  where  his 
statements  of  principle  have,  so  to  speak,  become  classical, 
and  also  where  he  expressed  an  opinion  on  points  which  are 
still  contested  or  doubtful. 

Owing  to  various  unforeseen  causes,  the  work  has  taken 
a  long  time  in  passing  through  the  press,  and  the  addenda 
are  correspondingly  numerous.  The  reader  is  requested  to 
note  them  up  in  the  body  of  the  book. 

Mr.  Sydney  Edward  WiUiams,  of  lincohis  Inn,  is  respon- 
sible for  the  index,  and  Mr.  Lawrence  Duckworth,  of  the 
Middle  Temple,  is  responsible  for  the  table  of  cases. 


LiscoLNs  Ins, 

June,  lOia 


PREFACE 

TO   THE    FIRST    EDITION. 


Sixteen  years  have  now  elapsed  since  the  writer  diffidently 
presented  to  the  profession  his  first  publication  on  Testa- 
mentary T^w,  in  the  form  of  an  edition  of  Powell  on  Devises, 
with  a  supplementary  treatise  on  the  Construction  of  Devises. 
The  reception  given  to  this  work  was  such  as  abundantly  to 
compensate  for  the  severe  labour  which  it  exacted,  and  under 
which  the  health  of  its  Editor  more  than  once  sank.     This 
was  followed,  after  the  interval  of  a  few  years,  by  the  Tenth 
Volume  of  the  Precedents  in  Conveyancing,  being  the  portion 
of  that  work  which  was  devoted  to  the  sama  subject.     The 
materials  afforded  by  these  publications  have  been  freely 
used  in  the  present  work ;     but  considering  the  very  large 
accessions  since  made  to  the  adjudications  on  testamentary 
law,  and  that  it  has  not  escaped  the  activity  of  modern 
legislation,  it  will  be  obvious  that  many  of  the  various 
subjects  embraced  by  so  extensive  a  range  of  disquisition, 
now  present  themselves  under  a  different  aspect,  requiring, 
not  only  very  large  additions  to  the  matter  which  composed 
the  former  works,  but  the  rejection  of  no   inconsiderable 
portion  of  that  matter ;    and  the  Writer  is  not  ashamed 
to  avow,  that  another,  though  certainly  a  less  extensive,  head 
of  alteration  arises  from  the  changes  which  experience  has 
wrought  in  some  of  the  opinions  of  his  earlier  days.    The  result 
is,  that  probably  more  than  one-half  of  the  present  treatise  is 
entirely  original ;   and  the  writer  therefore  feels  that  he  has 
to  subject  his  performance  (as  partially  new)  to  the  criticism 
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of  his  professional  brethren,  whose  kind  consideration  he 
again  bespeaks,  convinced  that  those  who  are  the  most 
competent  to  detect  error,  will  be  the  most  generous  and 
indulgent  in  the  appreciation  of  the  difficulties  which  beset 
the  inquirer  into  the  principles  of  one  of  the  most  intricate 
branches  of  the  law.  To  those  difficulties  have  been  added 
the  daily  interruptions  of  professional  evocation,  which  have 
long  delayed,  and  have  sometimes  threatened  wholly  to 
prevent,  the  present  pubUcation.  The  recent  act  has  created 
some  additional  embarrassment  to  a  writer  on  Wills,  by 
introducting  new  principles  of  construction,  partial  in  their 
apphcation ;  for,  by  drawing  a  line  between  wills  of  an  earher 
and  those  of  a  later  date,  the  legislature  has  diminished  the 
importance,  without  permitting  the  rejection  or  the  neglect, 
of  the  old  law.  On  these  subjects,  conciseness  and  compres- 
sion have  been  specially  aimed  at,  and  some  additional  labour 
has  been  willingly  incurred,  in  order  to  avoid  incumbering 
the  present  work  unnecessarily  with  matter,  which  every 
passing  day  tends  to  render  less  practically  useful. 


THOMAS  JARMAN. 


Nkw  Squabb,  Ldjcoln's  Inn, 
December,  1843. 
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l'»«o    2,  n.  («).     R'  llnyUn,  [19101  W.  N.  133. 

„      2,  n.  (/).     Add :  •'  Hw  He  Knrl  nf  C'nMM**.  7  T.  L.  R.  3R4." 

„       3.     .ifter  the  huit  ptinu/raph,  add :  "  If  •  teBtktor,  (lomi«ilptl  in  EhkIiumI,  deviiira 

unmuvrttblo  |>ru|icrty  HittUkUi  abrtMHl  to  tnutoeN  in  KnKland  upon  tnut  (or 

ule,  and  •  beneHci«ry  d'm»  while  the  property  in  still  unmild.  hi«  interest  ia 

liable  to  thi>  Knglinh  death  dutiex  :  Att-Otn.  v.  JoAiurm,  [  1907 1 2  K.  B.  88S." 

„      lit  n.  iq).     Add  :   "The  Htatcment  in.  of  coume,  only  true  to  far  aa  the  will 

attemptK  to  dispoiio  of  moveable  pro|ierty  (ante,  p.  I.)" 
,,     12,  n.  (u)).     In  Lyiu  v.  fk  la  Ferli,  102  L.  T.  143,  a  teHtaroentary  instrument 
which,  being  wrt>n)(ly  datui,  was  priiiia  farie  invalid  under  French  law,  waa 
aciiiiitted  to  probate  under  Lord  Kingsdown's  Act,  the  defect  beinK  remediable 
under  French  law. 
,.     24,  n.  (o).     Nee  the  case  of  Oaling  v.  Viiitz,  referred  to  in  the  Law  Maifazine  for 

November,  1909,  p.  34,  and  Law  Quarterly  Review,  xxvi.  377. 
,      30,  n.  (e).     Add  :  "  In  In  bonis  Morony,  t  L.  R.  Ir.  483,  words  which  had  been 
omitted  by  ntiiitake   were  supplied   by    the   Court  of  Probate  :  see  pout, 
p.  581   n.  (6)." 
,,     31,  nn.  (»)  ind  (o).     Imw  v.  (hUkrit,  [1900]  A.  C.  278  :  Finny  v.  OovtU,  25  T.  L.  R. 

18ti. 
.    40,  nn.  (A)  ami  n).     Kidate  of  Vina,  [1910]  P.  147. 

Vh  n.  (6).     Rtevet  \.  Retvu,  [1909]  2  Ir.  R.  531. 
'.,    \i,  n.  (»»).     Add  :  "  Soo  «e  West,  1 1909]  2  Ch.  180,  sUted  post.  p.  1 10«.     As  to 
letteni  oi  iidministration,  see  Boxall  v.  Buxall,  27  Ch.  D.  180 ;   Htlis  v.  KUit, 
[l9l>iVJ  i  a.  lH:< :  Cnuter  v.  Thormu,  [1909]  2  Ch.  348." 
49,  n.  (»).     L"'i>  V.  Quthrie,  [1909]  A.  C.  278  ;  Finny  v.  OoveU,  25  T.  L.  R.  18fl. 
59.     Add  the  {ullowini;  note  before  note  (•'),  with  a  reference  to  it  at  the  end  of  the 
jmragraph  ttlatin;'  che  terms  of  the  M.  W.  P.  Act,  1893 :    "  See  Re  James, 
[1910]  1  Ch.  157,  the  effect  of  which  is  shortly  stated  in  tho  addendum  to  p.  83." 
M,  n.  {e).     Re  Pawky  and  London  and  Provincial  Bank,  [1900]  1  Ch.  58. 
*>4,  n.  Ig).     Add  :  "  As  to  the  question  whether  the  Act  affects  the  coiuitruotion  of 
wills,  see  post,  {i.  1810.     8ee  also  Re  PulUn,  [1910]  1  Ch.  5M." 
„     «.">.     Before  the  last  paragraph  iruert  a  new  paragraph,  as  follows :  "  Hence  a  man 
had  no  power,  even  under  the  old  law,  of  disposing  by  will  of  hn  wife's  chattels 
real  or  paraphernalia,  for  if  not  disposed  of  by  him  inter  vivos,  they  survi\Ml 
to  her  (Williams,  R.  P.  2l8t  ed.,  p.  627  :    P.   P.    I6th  ed.,  p.  491).     As  to 
paraphernalia,  see  post,  p.  2028." 
„     72.     The  reader  may  notice  that  both  spellings,  pur  outer  vie,  and  pur  autre  vie, 
occur  in  the  text.     Mr.  Jarman  used  the  latter  spelling.     It  is  a  small  mat)  x, 
hut  the  editor  prefers  pur  auter  vie  ;  it  is  the  spelling  of  Littleton,  Coke  and 
Blackstone,  and  seems  to  be  historically  correct.     Pur  outer  vie  means  "  for 
the  life  of  another  man,"  not  "  for  other  life,"  jtist  as  en  outer  droit  means  "  in 
right  of  another  person,'"  not "  in  other  right."     Auler  appears  to  be  a  corrupt 
form  of  autrui,  which.  Professor  Maitland  tells  as,  was  the  correct  word  (or 
"  another  person  "  in  the  fourteenth  century,  as  it  is  in  modem  French  (Intro- 
duction to  the  Year  Books  published  by  the  Seklen  Society,  p.  xUx).  Professor 
Maitland  seems  to  have  felt  a  doubt  as  to  the  meaning  of  the  phrases  en  auter 
droit  and  pur  auter  vie  which  it  is  difficult  to  share,  having  regard  to  the  way 
in  which  Littleton  and  Coke  render  them. 
__     74-5.     Mr.  Theobald  (WilU,  7th  rd.  p.  HiZ)  lavm*  to  disnent  from  Mr.  Jarman's 
view  as  to  the  devisability  of  a  quasi-entail.     Mr.  Hayes,  however,  was  of  the 
same  opmion  as  Mr.  Jarnun  ((>>nv.  i.  198). 
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Page  70.     Afi^rthe  s,m«d  paraymph,  add:  "  A  condition  binding  land  may  bo  created 

,.      82,  n.  (y).     Add :  "  See  p.  938,  n.  (n)." 

"  ^^'  •Tm"'  *  T^if**  *"■"*"  ''*''  *  «"""'■"»?<"»*  power  of  appointment  and  makes 
a  wUlspechcally  exercising  it,  and  by  «ulUequent  vent«  The  power Tde 
Btroyed  and  the  property  btH,omes  he«  ab«oluteIy,  the  will  operiteras  a  di^" 

persons,  is  discussed  on  pp.  178.5-t!:"  v,uui.urrtnuy  witn  other 

„  134,  n.  (r).  Re  Thi-iUethimite,  11  T.  L.  R.  200 
„  144,  n.  (w).  North  v.  North,  23  T.  L.  R.  322. 
"    *■*"•  "■  ll^-  .  -^fi  •■  ,  "  In  faot  the    tesnitor  'cannot   afterwards  ratifv  the   .in 

authonzed  destruction  so  as  to  make  it  a  valid  revocation  :L«v:S.H,[l,;SSi 

"  ^'"*fslr^^Tor,^fi^:i%^„rr-st^^^^ 

„    148,  n.  (/).    £■,««<«  o/Irvin,  25  T.  L.  R.  41 
„    149,  n.  (;•).    North  v.  North,  25  T.  L.  R.  322 

„   153,  n.  (e).    La/one  v.  Orimn,  26  T.  L.  R.  308.     In  Oill  v   0,»  ri90<»1  P   K.7   . 
smaU  piece  of  the  wilfh«l  been  torn  off  without  the  Ltafor-,  rtLrity  and 

J.,  held  that  the  proper  practice  was  not  to  insert  the  missing  words  in  tl» 
,.,  P™"*":-  Y  *"  »»"«»  »«  't  •  document  showing  what  they  wertT 
"   I,"?-  "";  I**  "o"**  '*'•  „The  reference  should  be  to  Chip.  XXIL^ 

"   172'  n"   r  •     A?  f^  ^r**^''  flf*  "^^  2'  =  -««  ^^<'''»«».  [19101  1  Ch.  681. 

„   172,  n.(x).     As   to   the  implied  revocation   of   a   donatio  'mortis  causa  hv  « 

subsequent  will,  see  fff«fc»n  V.  .V»c«r,  [19101  W  N  157  ^ 

„   172,  n.  (a).    JJecpe*  v.  ^ceva?.  [1909]  2  Ir.  R.  521  ' 

„    175,  n.  (w).    Beeves  v.  /fcc^M,  [1909]  2  Ir.  R.  521. 

"   I7«  n'  Jfi''    fi?  ■'  .rj""?,''^  ■"  ^'"^  ^-  *""'•'•  [1909]  2  Ir.  R.  621." 
„   1/8,  n.  {().     Add:      See  Hordern  v.  ^jnlem.  [19091  A  C  "An  ■  >><H  u,  r 

[1910]  1  Ch  681.  whe«,  lian<lfi.ld  v.  if«iS8  H  iT  a'2M  is^it^^Tt 
that  ca,e  relates  to  contradictory  gifts  contained  in  the  sameinsTrSmcni  not 
t-TQ        "^"""tion  properly  so  called  ;  see  post,  p.  574."  '"imtnt,  not 

"  il«  "■   ?■    ^?'^«°'»'-^'*J9«'<»«.23L.R.Ir.  310,466. 
"   loo   "■      '■    """**"*  ^-  Hordern,  [1909]  A.  C.  210 

"  Jr''**'^''  '^f  ^?'  P«^affmpA ;  "  A  direction  in  a  codicil  that  the  will  is  to 

^  the  nZ^  r  R '■'"  "^r*  ■"  "  *••.?  """«'  C-  »•  "««'  'herein  inaeXunlC 
s„el,    r-       II   ••  "  ""'  ."e^^-rily  read  literally,  even  if  emphatic  woHs 
Tt  2^     Hf      respecta,-   or  'throughout,'  are   added:    iJe   Pernw"  59 

A   R  £   "^  "ii*"  "«'S*°'''  't  *'»  not  revoke  a  gift  of  a  share  of  resHue  to 
A.  B  beneficially :  Re  Freeman.  [1910]  1  Ch.  681."  *° 

,.  201,  n.  (g).    Re  DonaU,  S3  Sol.  J.  673 
"  ^'  \*"''    "^  ■**  ^»««.  53  Sol.  J.  673. 

"  nh.w^lr^'^'  /**  '""  P"'-'^''?*  ••   "  It  seems  that  in  the  administraMon  of  a 

l'1910H  a™^^"''""'''"'''"''*™'''*^-^  bind  the  mm^^^^ 

'  ^^^'  T:  U  R.^7m.  '''*'  ^'^"'^^  "'  ^'^^*''  """^'"^  ^-  ^""■'^'•'  **  ^  «'»'*«^  25 

•  l\^'  "■  J*!'    ^""*  '•  ■^'?««''.  [1908]  1  Ir.  R.  228":  Re  Redish  26  T  T    R  .lo 
.  215.  n.  (a).    iJe  DonaU,  [19091  '  Ch.  410:   «e  Ba;*«^^  25  T   I    R    7^,^"  ^,^ 

improving  condition  of  s<         ,).  '  ^"^  ^-  ^"  ''•  '^'  'S'ft  for 

'  ?fi''  "•  l"'-    *«  CharUsworlh,  »v,i  I<.  T.  908. 
,  in.  n.  («).    See  «e  Mirrlus'  Charity,  [19101  1  Ch.  163   where  it  was  hnlH  n,.» 

,,  .t:Ss'^ortrat^:n^'^"''^"''-""^^^ 

218.     4/^ter  iAe  second  paragraph,  add  :   "  In  J?«  rittKinM   26  T   L.  R    W7   fk 
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chapel)  built  or  debts  incurred  during  the  testator's  lifetime  :  it  was  heW  that 
it  was  not. 

"  Where  a  testator  bequcatlw  a  lumpsum  for  a  charitable  purpose,  he  may 
by  appropriate  words  show  an  intention  that  it  is  not  to  be  spent  as  part  of 
the  annual  income  of  the  charity,  but  invested  so  as  to  create  an  endow 
ment :  as  where  he  bequeaths  £1000  to  '  found '  a  bed  in  a  hospital :  AU.-aen. 
V.  Belqrave  Hospital,  [1910]  1  Oi.  73." 
Pago  218,  n.  (;;).     Be.  EUiotl,  102  L.  T.  528. 

„  222,  n.  (m).  But  a  bequest  to  provide  dinners  for  persons  who  are  not 
necessitous  may  indirectly  operate  as  a  charitable  gift :  Be  CharUnworth, 
101  L.  T.  908. 

„  222,  n.  (v).  It  has  been  formally  decided  that  the  livery  companies  of  the  City 
of  London  are  not  charities  :  Jie  Meech's  Will,  [1910J  1  Ch.  428. 

„  225,  n.  («).  Add :  "  Re  Harbimn,  [1902)  1  Ir.  R.  103,  jiost,  p.  897  :  Re  The 
Friends'  Free  School,  [19091  2  Ch.  675." 

„  226,  n.  (a).     See  Macdug  v.  Spenees  Trwitees,  [1909J  CH.  Sess.  Ca.  178. 

„  226,  n.  ig).     Re  Parkes,  25  T.  L.  R.  523  :  Re  Hill,  53  Sol.  J.  22a 

„  226,  n.  (A).     Re  Hill,  53  Sol.  J.  228. 

„  229,  n.  (b).     Re  Ogden,  25  T.  L.  R.  382. 

„  231,  n.  (c).     Pateraon's  Trustees  v.  Paterson,  [1909]  Ct.  Sess.  Ca.  485. 

234,  n.  (tt).     Add  :  "  So  where  the  trust  is  for  educational  purposes  : — Re  The 
Friends'  Free  School,  [1909]  2  Ch.  675." 

„  235,  n.  (i).  As  to  the  jurisdiction  of  the  Charity  Commissioners  in  relation  to 
schemes,  and  the  effect  of  sect.  17  of  the  Charitable  Trusts  Act,  1853,  see 
Holme  V.  Ouy,  5  Ch.  V.  901  and  cases  there  cited  :  Re  Weir  Hospital,  [1910] 
W.  N.  152.  As  to  the  Board  of  Education,  see  the  Board  of  Education  Act, 
1899,  sect.  2,  and  the  Orders  in  Council  made  thereunder. 

„  235,  n.  (kk).  Where  the  objects  of  a  scheme  are  described  in  general  terms,  they 
are  primd  facie  confined  to  charities  within  the  jurisdiction :  Re  Mirrlees, 
Charity,  [1910]  1  Ch.  163. 

„  237.  n.  (u).     See  Re  Donald,  [1909]  2  Ch.  410. 

240,  n.  (k).    Add :  "  The  correctness  of  the  decision  may  perhaps  be  doubted :  see 

Att.-Gen.  v.  Shadwell,  [1910]  1  Ch.  92.     In  Re  Wilson,  25  T.  h.  R.  465,  a 

bequest  to  a  charitable  institution  which  before  the  death  of  the  testator  had 

been  divided  into  two  institutions,  was  apportioned  between  them." 

249,  n.  (k).     Add  :    "  The  domicil  of  the  testator  is  of  course  immaterial :    Re 

Hoylts,  [1910]  W.  N.  153  :  ante,  p.  2." 
2.50,  n.  (I).     As  to  mortgages  of  land  abroad,  see  Re  Hoyles,  [1010],  W.  N.  153. 

"  263,  n.  (e).     See  Re  West,  [1909]  2  Ch.  180  (specific  bequest). 

"  271,  n.  (i).     Re  Knox,  [1910]  1  Ir.  R.  21,  following  Boyle  v.  Boyle,  Ir.  R.   11 
Eq.  433. 
272,  n.  (x).     As  to  bequests  of  money  secured  by  mortgage  on  land  in  a  British 
colony,  see  Re  Hoyles,  [1910]  W.  N.  153. 

„  278,  n.  (6).  AM :  "  The  suggestion  made  by  Fry,  J.,  in  Re  Parry  and  Dagga 
(supra)  that  the  principle  has  existed  from  the  earliest  times  and  that  the 
rule  in  Shelley's  Case  rests  on  it,  is  erroneous.  The  statement  of  the  Real 
Property  Commissioners  (cited  post,  p.  374),  that  at  the  common  law, 
properly  so  called,  there  was  no  rule  against  iwrpetuities,  and  the  statement 
of  Mr.  Gray  (Perp.,  §  141a,  (e)  )  that  the  question  of  perpetuity  did  not  arise 
until  the  sixteenth  century,  are  historically  accurate." 

286,  n.  (d).  In  Re  Nash,  [1910]  1  Ch.  1,  the  Court  of  Appeal  saia  :  '•  We  are  of 
opinion  that  the  rule  against  limiting  land  to  an  unborn  child  for  life  with 
remainder  to  his  unborn  child  applies  to  equitable  so  well  as  to  legal  estates. 
We  think  that  the  rule  should  be  so  expressed,  and  that  the  phrase  '  possi- 
bility upon  a  possibility '  should  not  be  used."  See  an  article  by  the  present 
editor  in  the  Law  Quarterly  Review  for  October,  1909,  where  an  attempt 
is  made  to  trace  the  history  of  the  so-called  doctrine  of  a  possibility  on  a 
possibility. 

287,  n.  {h).  Since  this  note  was  written  an  article  by  the  present  editor  has  been 
published  in  the  Law  Quarterly  Review  for  October,  1909.  in  which  an  attempt 
Lsmade  to  explain  the  origin  of  the  theory  that  the  rule  in  Whitby  v.  Mitthell 
is  derived  from  the  so-called  doctrine  of  double  possibilities.  It  may  now  be 
regarded  as  settled  by  the  decision  of  the  C.  A.  in  Re  Nash,  [1910]  1  Ch.  1 
(supra)  that  the  rule  in  Whitby  v.  Mitchell  is  not  derived  from  the  so-called 
doctrine  of  double  possibilities. 
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Page  205,  n.  (r).     The  ncction  aiiplics  to  equitable  estates  in  fee :   lie  ShnM,  [1910] 
VV.  N.  143. 
„  300,  n.  (x).     Add:   "The   rule   in   Doe    v.    Eyre  (post,  pp.   136r>,  1436)  does 
not  apply    to   a   gift   over   which   ia  void   for   rcmotene8.s :   bi  •   jmst,    jjp. 
1437,  1457  :    Farwell  on  Powers,  303,  citing  Jie  Broien  and  Sibly,  3  Oi.  1). 
156." 
,.  310,  n.  (ic).     He  Davies  and  Kent's  Contract,  [1910]  2  Cli.  35. 
„  341,  n.  (/).    As  to  the  casew  in  which  the  presumption  that  a  woman  is  jMi-st  ciiihl- 
bearing  is  made,  see  Re  II  hite,  [1901]  1  Ch.  570,  where  E    llocking,  [1898] 
2  Ch.  667  is  referred  to. 
,.  3.56,  n.  (m).     The  decision  in  Re  Bowles  was  approved  by  the  Court  of  Appeal  in 

Re  Davits  and  Kent,  [1910]  2  Ch.  35. 
„    363,  n.  (s).     8eo  addendum  to  p.  3U<>,  n.  (x),  supra. 

„   308,  n.  (n).     The  general  principle  stated  in  the  text  assumes  that  the  trust  for 
)>ayment  of  debts  or  incumbrances  is  the  primary  trust,  as  in  Lord  Southamp- 
ton V.  Marquis  of  Hertford,  liateman  v.  Ilotchkin,  Ji<tcoH  v.  Proctor,  liriijgs  v. 
Earl  of  Oxford,  and  Tewart  v.  Lawson.    If  the  trast  for  payment  of  debts  is 
preceded  by  or  mixed  up  with  other  trusts,  so  that  the  amount  applicable  for 
l>ayment  of  dobta  depends  on  the  o|)eration  of  trusts  which  arc  themselves 
too  remote,  as  in  Scarisbrick  v.  Skelmersdalc,  then  the  whole   trust   is  void, 
including  the  trust  for  payment  of  debts. 
„  385,  n.  (r).     Mnckay'a  Trustees  v.  Muckmj,  [1909]  Ct.  Scss.  Ca.  13!l. 
„   3!K),  n.  (w).     Re  I'erkins,  101  I..  T.  34.-.. 
„   400,  n.  (i').     Re  Brown,  26  T.  L.  K.  257. 
„  410,  n.  (e).     Re  M'Afec,  [1909]  1  Ir.  li.  124. 

„   414,  n.  (x).     Add  :    "  Whether  a  devise  of  pits  of  clay  would  carry  pits  o|H'n(>d 
betwet^n  the  date  of  the  will  and  the  death  of  the  testator,  wivs  discussed  in 
Brown  v.  Whiteway,  8  Ha.  at  p.  150." 
„  415,  n.  (c).     Re  Alexander,  [1910]  W.  N.  36. 

„  428,  n.  (j).     Add  :  "  .See  Re  CurrieS  Settlement,  [1910]  1  Ch.  329." 
„  458,  n.  (d).     Macduff  v.  S/ience's  Trusteeji,  [1909]  Ct.  Sess.  Ca.  178. 
„   472,  n.  («).     See  Cope  v.  Henshaw,  35  Bea.  420. 
„  481,  n.  (»).     Add  :  "  See  Brigys  v.  Penny,  3  De  G.  &  S.  525 :  3  Mac.  &  G.  546, 

post,  pp.  880,  910." 
„   485,  n.  (rf).     Add:   "stated  jxMt,  pp.  559,  500." 
„  498,  n.  (fc).     As  to  the  limitations  of  the  doctrine  laid  down  in  Re  Stewart,  see  Re 

Inncs,  [1910]  1  Ch.  188. 
„   805,  n.  (jt).  Add  :  "  iSee  Re  Brown,  26  T.  L.  R.  257,  wliere  evidence  was  admitted  to 
prove  that  the  testator  habitually  descrilx-d  as  his  '  wife  '  a  woman  to  whom 
he  was  not  legally  married.     And  see  p.  400." 
„  515,  n.  (d).     Re  Oreyson's  Trust-'',  2  H.  &  M.  tm. 
„   560,  n.  (y).  iSee  further  as  to  estopi)el  by  res  judicata,  Penreth  v.  Marriott,  22  Cli.  D. 

182  :   Badrtr  Bee  v.  Hahib  Miricin  Xr^irdin,  (ISKM)]  A.  C.  615. 
„  683,  n.  («).     Re  Carrie's  Suthnmit,  [19101  1  d-  320. 
„  692,  n.  (6).     Adshead  v.  Wilktts,  29  Hca.  .358. 
„  697,  n.  id).     In  Re  Parker,  [1910]  1  Ch.  581,  Parker  J.,  followed  Eokyv.  Burnett, 

and  distinguished  Re  Lord  Chfsham's  Settlement. 
„  698,  n.  {  f).  After  the  note  on  Re  Lord  Cltesiuim's  Settlement  was  in  type,  a  short 
paragraph  apjiearcd  in  the  Law  Magazine  and  Review  for  November,  1909, 
stating  that  during  the  argum'Mit  of  the  appeal,  Farwell,  L.J.,  drew  atten- 
tion to  the  fact  that  "  the  very  same  jminv  on  the  very  same  settlement  had 
been  decided  in  the  very  same  way  by  Chitty,  J.,  some  twenty  years  ago  {In  re 
Lord  Chesham)."  This  is  not  quite  accurate  :  the  settlement  was  the  same, 
but  the  circumstances  and  the  point  were  different.  When  the  settlement 
came  before  Cliitty.  J.,  in  188t'>,  the  third  Baron  Chesham  was  living,  and  he 
was  tenant  for  life  of  the  chattels  ;  he  was  also  residuary  legatee  under  the 
will  of  the  second  Baron,  and  the  question  was  whether  he  could,  under  the 
dtxitrine  of  election,  lx>  required  to  compensate  the  jiersons  to  whom  the 
testator  had  purporle<t  to  beciucath  the  chattels ;  Chitty,  J.,  held  that  thcv 
could  not  be  removed  from  the  mansion  house  without  a  bn'ach  of  trust,  and 
that  the  tenant  for  life,  therefoi-e,  ha<l  no  assignable  interest  in  them.  It  is 
difficult  to  see  how  the  learned  judge  could  have  decided  otherwise.  When 
the  mattar  came  before  the  Court  of  Apjieal,  the  tlii.  J  Baron  and  his  eldest 
son  were  both  dead,  and  there  was  no  tenant  for  life  of  the  chattels ;  the 
question  was  whether  the  chattels  had  vested  absolutely  in  the  eldest  son  of 
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tli!»  tliinl  Baron  on  liis  atlninin^  twi'iity-on«  in  \\U  fallii-r'n  lifclimc  Tho 
•iucltion  uf  (Hiitty  J.,  hud  nu  iH-ariui;  on  thi:s  puint,  ami  evvn  if  it  had,  it  would 
not  havo  enabled  the  (>>urt  of  A|>i>cal  to  dlsreganl  the  artificial  rule  of  con- 
Htruction  laid  down  by  the  House  of  LorrU  in  Folftf  v.  Burnell.  See  He 
Parker,  [1910|  1  Ch.  581. 
ViVAf  ''""•  "•  {'/)•  As  to  the  nu-anini;  of  the  expression  "actual  jiosscasion,"  see  Re 
J'etre'a  Stlllement  TrmU.  f  li)!']  1  Ch.  21)0. 

„  •)!)!),  n.  (t).  For  "entitled  in  i- «session  "  read  "  entitlwl  to  the  possession  :  " 
and  add  at  the  end  of  the  note :  "  As  to  the  meaninK  of  'entitled  in  possession' 
in  a  clause  of  forfeiture  (name  and  arms  clause),  sci>  Rf.  Kiwards,  [1910]  I  Ch. 
.54I." 

„  704,  n.  {x).  M  to  estates  pur  auter  vie,  see  Norihen  v.  Carnegie,  4  Dr.  587,  shortly 
stated  in  the  addendum  to  p.  1212,  n.  (n). 

„  714.  At  the  end  of  the  first  pnriujraiih,  itdd  :  "  The  Intestates  Estates  Act,  1884, 
which  extends  the  law  of  escheat  to  equitable  interests  in  real  estate,  applies 
to  the  proceeds  of  sale  of  land  devised  upon  trust  for  sale  to  pay  debts,  legacies, 
etc.  :    Re  If'wW.  LlSWiJ  2  Ch.  RW/' 

„  720,  II.  (fc).  Si-e  also  Joiick  v.  linihy,  flOIO)  1  Ir.  R.  110,  where  conversion  was 
effected  by  an  originating  application  for  sale  under  the  Irish  Land  Purchago 
.\cts. 

„  740.  Inffrt  before  tke  lust  pnraifrnph  :  "  The  general  principle  is  that  conversion  of 
land  under  a  jxjwer  of  sale  lias  no  ret  nwjiective  effect,  and  does  not  divest  the 
interest  of  the  person  entitled  beneticially  to  the  land  at  the  time  of  conversion, 
but  merely  changes  his  interest  from  an  interest  in  real  estate  to  an  interest  in 
[lersonal  estate,  so  that  his  [lersonal  and  not  his  real  representatives  would 
upon  his  death  become  entitled  :  jier  Neville,  .J.,  in  Re  rh/non,  [1910]  I  Ch. 
7.'i0." 

.,  749,  n.  (u).  Add:  "See  Re  Woml,  [189(!]  2  Ch.  .WO;  supra,  addendum  to 
p.  714." 

.,  7i>S,  n.  {qq).  As  to  what  amounts  to  an  option  to  reconvert  by  a  remainderman, 
sec  Smith  v.  Oumhleton,  54  Sol.  J.  181. 

.,  77ti,  n.  («).  It  the  will  merely  contains  a  jiower  of  sale,  under  which  the  property 
is  sold  after  the  death  of  the  heir,  the  proceeds  of  sale  devolve  as  realty  :  Re 
Dyson,  [1910]  I  Ch.  750. 

„  791.  n.  (/).     Shields  v.  Shields,  [1910]  1  Ir.  R.  117. 

..  792.  n.  (p).     Shields  v.  Shields,  [1910]  1  Ir.  R.  117. 

,  79").  After  the  last  paragraph,  add :  "  A  power  of  appointment  may  be  void  because 
it  transgresses  the  Rule  against  Perpetiutios  (ante,  p.  300),  or  because  it  in  con- 
trary to  public  policy  ;  thus  a  power  directly  tending  to  encourage  a  separa- 
tion between  husband  and  wife  would  no  doubt  be  void  :  see  Marlborough  v. 
Marlborough,  [1901]  1  Ch.  1(15;  Re  Morgan,  20  T.  L.  R.  398,  and  cases  cite<i 
post,  p.  1464." 

,.  91fi,  n.  (r).     Tapp  and  London  and  India  Docks  Co.,  74  I*  J.  Ch.  62.3. 

„  921,  n.  (k).  The  profits  of  the  business  arc  applicable  as  income  of  the  residuary 
estate  :   Re  Elford.  [1910]  1  Ch.  814. 

„  932.  After  the  last  paragraph,  add :  "  The  general  rule  with  regard  to  the 
exerci-te  of  a  discretionary  power  of  conversion  is  referred  to  ante,  p.  740. 
The  question  whether  the  existence  of  a  discretionary  power,  exercisable 
in  favour  of  a  particular  beneficiary,  can  have  the  etfect  of  postponing 
the  perio<l  of  distribution,  was  referred  to  in  Uordem  v.  ffordem,  [1909] 
A.  C.  210." 

„  fl:!S.  n.  (a).  Add  :  "  .See  Runbury  v.  Dnran,  Tr.  R.  9  C.  L.  284,  where  a  dis|iosition 
of  land  ill  terms  appropriate  to  a  gift  inter  vivos,  was  held  to  ofieratc  as  a 
devise." 

„  I  IIKi.  After  the  last  jtaragraph,  add  a  new  pnragrajth  as  follows  :  "  It  seems  that 
if  a  (iccuniaiy  legacy  is  paid  under  a  mistake,  the  (lerson  who  has  received  it 
is  not  liable  for  interest,  unless  he  is  entitled,  under  the  will,  to  the  income  of 
another  fund,  in  which  case  he  is  Ixitind  to  bring  into  account  intei'est  on  the 
sum  erroneously  paid  to  him  :  Oitlins  v.  Steele,  1  Sw.  109.  See  Re  West, 
supra." 

„  1 1  Ml.  At  the  end  of  the  second  paragraph,  add:  "In  Re  White,  101  L.  T.  780 
(stated  shortly  ante,  p.  1106,  n.  (r) ),  Joyce,  J.,  distinguished  Laundy  v. 
Williams,  2  P.  \V.  478,  which  he  said  was  a  cose  of  general  legacies,  and  held 
that  in  the  ca-sc  before  him  the  bequest  of  £1000  was  a  portion  of  the  particu- 
lar residue,  from  which  it  would  seem  that  if  a  legacy  of  £1000  is  given  to  A. 
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for  life  and  after  Iim  death  to  B.,  and  A.  dii>»  withi"  a  Bhort  time  after  the 
testator,  B.  is  only  entitled  to  interest  from  a  year  after  the  testator's  death. 
This  is  clearly  right  on  princijile.  It  is,  however,  not  quite  clear  how  such  a 
case  differs  from  the  case  of  Re  White.  The  learned  judge  seems  to  have 
relied  on  He  Walerit,  42  Cli.  D.  517,  hut  the  (juestion  in  that  ca^e  was  quite 
different,  ante,  p.  1109  n.  (I)." 
Page  11.31,  n.  (g).  Hx  Re  Morrimn,  20  T.  L.  R.  395. 
„    113.3.     After  the  necond  pnragrnph.  add :    "  The  effect   of  a  bequest  'subject    to 

death  duties  "  was  discussed  in  Re  Mnrrimn.  20  T.  L.  R.  395." 
,.     1137.  n.  (o).      See  Re  Cotlrell.  [1910]  1   Ch.  402.  where  the  tesUtor  directed  a 
capital  sum  to  be  set  a|>art  to  meet  an  annuity,  and  the  assets  were  insuffi- 
cient to  provide  this  sum  and  pay  the  pecuniary  legacies,  but  were  sufficient 
to  |)ay  the  value  of  the  annuity  and  the  legacies. 
„    1147,  n.  (*).     Add:    "The  annuitant  is  not  entitled  to  have  the  value  of  the 
annuity  paid  over  to  him  :    Wright  v.  Oallender,  2  D.  M.  &  <i.  O-M.     But  it 
the  question  arises  Ix'tween  the  annuitant  and  the  pecuniary  legatees  the  rule 
is  different  :   Re  Cottrell,  [1910]  1  Ch.  402." 
„    1150,  n.   (a).      Add:    "Where    a    person    made    a   donatio    mortis    causa  of 
de|)osit  notes  for  £2000  to   A.  and   two  days  afterwards  made  a  will   by 
which  he  gave  A.  a  legacy  of  £2000,   it  was  held  that  the  legacy  did  not 
operate   as   a    satisfaction    of    the    donatio :    Kudmtt    v.    Spewtr,  [19101 
VV.  N.  157." 
„    1183,  n.  (m).     After  Re  Wilroclr,  [1898J  1  Ch.  9.5,  add:    Re  Currie'^  Settlement, 

[1910]  ICh.  329. 
„    1184.    n.{p).     Seealso.S'A/fW^  v.  .V/iiVM^.  [1910]  1  Ir.  R.  117. 
„    1201,  n.  ((/).     Re  Lnngmmrth,  [1910]  1  Ir.  H.  23. 

„  1208.  After  thf  firxt  pnragrnph.  add:  "A  jift  to  a  woman  during  widow- 
hood, is  equivalent  to  a  gift  for  life,  or  until  the  woman  marries  again:  jiost, 
p.  1542;  Re  Mason.  [1910]  1  Ch.  095.  A  gift  to  a  woman  'so  long  as  she 
remains  unmarrie<l,'  iias  l>een  held,  on  the  authority  of  Rishton  v.  CM) 
(5  Myl.  &  Or.  145),  to  give  her  an  absolute  interest:  Re  Howard,  [1901] 
1  Ch.  412  ;  but  the  principle  of  this  decision  is  difficult  to  discover.  It  is 
clear  that  a  gift  to  a  woman  until  she  shall  marry,  with  a  gift  over  on  her 
marriage,  gives  her  an  interest  during  life,  or  until  she  marries  :  Rt  JUamn, 
supra." 
,.  1 210,  n.  (n).  For  Ilevan  v.  White.  1 1  Ir.  Eq.  473,  read  Bevan  v.  White,  7  Ir.  Eq.  R.  47.3. 
„    1211.     See  addendum  to  p.  72,  supra. 

„  1212,  n.  (n).  In  \orlhen  v.  Carnegie,  4  Dr.  587,  incorporeal  hereditaments 
were  granted  to  C,  his  heirs  and  a-ssigns,  purauter  vie;  C.  conveyed  them 
to  trustees,  their  executors,  administrators  and  assigns,  upon  trusts  which 
failed  as  to  one  third  part  :  it  was  held  that  there  was  a  resulting  trust 
of  the  beneficial  interest  for  the  testator's  co-heiresses.  The  decision  is 
criticised  by  Mr.  Theobald  (Wills,  7th  ed.  p.  525),  but  it  is  submitted  that 
it  is  correct. 
„    1216,  n.  (a).     Add  :   "  And  see  Re  Wrhgter,  .">4  Sol.  .1.  002,  where  the  authorities 

are  discussed." 
„    1220.  n.  (A).     Add  :  "  As  to  ap|K>rtionment  between  tenant  for  life  and  remainder- 
man where  an  investment  is  purchased  between  two  dividend  days,  see  infra, 
p.  1221."  J  •  . 

„    1222,  n.  iqg).     Add  :  "  [1910]  1  Ch.  389." 

„  1237,  n.  (o).  Add  :  "  Including  the  profits  of  a  business  which  the  testator  directs 
to  be  wound  up  and  disposed  of  as  soon  as  possible  after  his  death  :  Re  El  ford. 
[1910]  1  Ch.  814."  ■' 

„  1253,  n.  (c).  Add  :  "If  the  description  of  the  person  to  whom  the  testator  gives 
proj)erty  is  unambiguous,  and  car.  only  ap|)ly  to  one  person,  it  is  not  necessary 
to  prove  that  the  testator  was  aware  of  his  existence :  but  if  there  is  a  latent  am- 
biguity, or  if  the  description  does  not  accurately  apply  to  any  person,  then,  as  a 
general  rule,  the  claimant  must  prove  that  the  testator  knew  of  his  existence  : 
thf  d.  Thnmm  v.  Reynon,  12  A.  &  E.  431  :  Grant  v.  Cranl,  L.  R.  5  C.  P.  380, 
7?7  :  Re  Taylor,  34  Ch.  D.  255.  These  cases  an-  referred  to  with  reference 
to  the  admissibility  of  parol  evidence,  ante,  pp.  503  seq. 

"It  should  be  added  that  the  manner  in  which  a  will  is  frame<l  sometimes 
affords  ground  for  deciding  whether  the  testator  had  in  his  mind  e.iiflting 
persons,  or  whether  he  intended  fo  msvlsr  .-v  gcnrral  -^-hprne  for  the  diatribution 
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of  his  property,  to  tik"  efft-ct  according;  to  the  state  of  farts  at  hU  death  ; 
in  the  former  case  evidence  of  the  stato  of  factit  at  the  date  of  the  will 
is  generally  of  importance  in  arriving  at  the  testator's  intention  (ante.  p. 
803),  while  in  the  latter  it  is  not.  In  Dnubeny  v.  Coghlan  (12  Sim.  .WT), 
the  testator  gave  a  legacy  to  the  children  of  hia  niece  Catherine  A.  and 
of  his  nephew,  the  late  James  C.  ;  he  had  had  two  nephews  named  James  C, 
both  of  whom  had  long  been  dead,  leaving  no  issue  :  he  had  only  one  nephew 
of  the  name  of  C.  who  had  died  leaving  issue,  namely  Henry  C. ;  the  children 
of  Henry  C.  claimed  the  legacy;  on  the  face  of  the  will  it  would  seem  clear 
that  t';  testator  had  in  mind  existing  persons,  in  which  case  the  principle 
of  Caniii/<  V.  Blundell  (iKwt,  p.  12tH)  would  have  appliiKl,  and  the  children 
of  Heniy  C.  would  have  been  entitled,  but  the  evidence  was  unsatisfactory, 
and  thi;  case  was  sent  back  for  further  ini|uiry." 
Page  1259,  n.  (j).  See  Re  Mason,  [1910]  I  Ch.  «95. 
„  12tl2,  n.  U).  Add  :  "  Bradshaw  v.  Bradshaw.  2  Y.  &  C.  72  (explained  in  Doe  d. 
Iliscocks  V.  Hiarofks,  ante,  p.  .'524) ;  Re  Oreijory's  Settlement,  M  Bea.  (KK).  As 
to  the  principle  laid  down  by  Maliiis,  V.-C.  in  Weliber  v.  CorbeU,  L.  R.  Iti  Ei|. 
515,  namely  that  where  there  are  two  persons  named  L.  W.,  and  the  testator 
refers  to  one  of  them  by  name  and  description,  a  subsequent  mention  of 
'  L.  \V.'  without  more,  must  refer  to  the  L.  W.  previously  mentioned,  see 
ante,  p.  522." 
„   1203,  n.  («u).     Add  :  " See Delnmre  v.  Rohelln,  I  Ves.  jun.  412 ;  Andrew/i  v.  Dohmn, 

1  Cox,  425 ;    Holmea  v.   Ctutanee,  12  Ves.   279 ;    In   bonis  Peel,  I.   R.  2 
P.  &  D.  46,  and  other  cases  cited  pp.  527  seij." 

.,  12'W,  n.  (y).  Add : "  As  to  the  cases  where  the  description  is  comiKwed  wholly  of '  de- 
monstration,'  and  there  are  more  persons  than  one  to  whom  the  description 
applies,  see  ante,  pp.  522  secj ;  and  as  to  the  cases  where  there  is  a  blank  left  for 
the  name  (as'  to son  of  A.  B.')  see  ante,  p.  515,  and  Re  Oretjson  s Trusts, 

2  H.  &  M.  504." 

„  12tJ5,  n.  (/).  Add :  "  In  the  case  of  Thomas  v.  Thomas,  «  T.  R.  671,  on  which  Ixird 
Brougham  laid  great  stress  in  Camoys  v.  Blundell  (ante,  p.  1204),  the  decision 
seems  to  have  proceeded  chiefly  on  the  notion,  which  may  now  be  regarded  as 
exploded,  that  the  heir-at-law  has  a  vested  interest  in  his  ancestor's  Und.  It 
is  the  duty  of  the  court  to  prevent  an  intestacy,  if  possible  (see  per  Lord 
Northington  in  Fox  v.  Collins,  2  Ed.  at  p.  108),  and  the  principle  applies  to 
real  estate  as  well  as  to  personalty.  It  is  submitted  that  the  case  of  Thomas 
v.  Thomas  (although  it  is  certainly  near  the  line)  fell  within  the  principle  of 
Smith  V.  Coney,  6  Ves.  4?  stated  on  p.  1260." 

„  1275,  n.  (i).  Add :  "  The  decision  in  'Davie^  v.  Hopkins,  2  Bea.  276,  would 
probably  not  be  followed  at  the  present  day." 

„  1284.  Before  the  last  paragraph,  insert  a  new  paragraph,  as  follows : — "  The  rule 
that  a  gift  to  a  person  by  name,  or  to  a  person  described  as  a  '  wife  '  or 
'  husband  '  or  to  a  person  described  by  his  relationship  to  the  testator  or 
another  person,  or  by  his  station  in  life,  is  prima  facie  construed  as  referring 
to  the  person  who  answers  that  description  at  the  date  of  the  will,  is  discussed 
ante.  pp.  396  seq.  The  question  whether  a  person  who  does  not  really  answer 
the  description  can  take  under  a  gift  made  to  the  '  wife  '  (or  '  husband  ') 
of  the  testator  or  another  person  ,  is  (discussed  ante  pp.  1257  seq." 
1285,  n.  (x).  Add  :  "  See  Knox  v.  WelU,  18  L.  T.  655,  ante,  p.  1258." 
EllicM  v.  EUi,:l'  "  Tr.  Ch  R.  482. 
Add:"sMdpT  ".     ^     aiso>ScAlo4«  v.  •Vd'r'r.'  i>8im.  l,ante,  p. 


Won  v.  Cobb,  5  Myl.  &  Or.  145,  see  ante,  p. 


1286,  n.  (z). 
1286,  n.  (t). 

1264." 
1286,  n.(/).     Add:    "As 

1259." 
1299.     After  the  second  paragraph,  add  the  folhwirtg  paragraph  :   "  The  question 

whether  a  devise  of  '  pits  and  veins  of  clay  '  in  certain  lands  '  together  with 

the  rents  and   profit*  of  such  pits  and  veins,'   passed   pits,  etc.,  open  at 

the  death  of  the  testator,   was   discussed  in  Brown  v.    Whileway,  8  Ha. 

at  ft.  150." 
1344,  n.  (/).  Add:  "See  Re  Morgan,  26  T.  L.  E.  398,  and  comjwre  the  eases  on 

illegal  conditions,  {KMt,  p.  1464." 
1437.  n.  (M).     Sec  Farwell  on  Powers,  303,  citing  Re  Brown  and  Sihly,  3  Ch.  D. 

1441,  n.  (y).     Re  Edwards,  [1910]  I  Ch.  541. 
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r»ge  1404,  11.  (:).  See  Marlbomu.jh  v.  Mnrlhnroiij!,,  [IDOII  1  Ch.  lft-> :  Re  Mwmn. 
2(i  T.  L.  K.  398.  •* 

„   147(1,  II.  (r).     «cc  Re  Kdivard-t,  [I9I()|  1  Ch.  541. 

„  1481,  n.  (n).  Add:  "  There  in,  howovi-r,  a  distinction  between  conditions  pre- 
cedent and  condition!!  gubHcijuont.  Where  the  condition  is  a  condition 
(■ulwequent  to  the  effect  that  the  estate  shall  Ro  over  if  the  devisee 
'refuses  or  neglects'  within  a  certain  lime  to  assume  the  name  and 
arms,  then  infancy  is  an  excuse  for  non-|)crformancc :  Rt  Edwards,  119101 
1  Ch.  541." 

„  1542,  n.  (f).  Add  :  "  As  to  a  gift  during  spinstrrliood,  see  Re  Mivmn,  [1910]  1  Ch. 
I'or'      .'*'.*,!"'  """^  "'  "'"  ""''"'  '"''     ""■*■  ""'"•  !'•  '••">. "  '•<''«'  "wo  ant«,  pp. 

„   1545.     At  the  end  nf  the  hist  parayrnph,  add  :   "  The  circumstances  in  which  per- 
formance of  a  name  and  arms  clause  is  excused  are  conaidenxl  at  p.  148U-1 
To  the  ca.ses  there  cite<l  a<ld  Re  Edwards,  [lUlOJ   1  Ch.   541   in  which  the 
condition  was  subsequent."' 
„    1540,  n.(z).     /feA'-Zitwrds  [19  lOJ  1  Ch.  .541  (second  jioint). 

„  1608,  n.  (w).  The  question  depends  on  the  wording  of  the  gift :  if  it  is  to  "my 
next-of-kin  according  to  the  statute,"  effect  will  be  given  to  a  direction  that 
they  shall  take  "  equally,"  or  "  share  and  share  alike  "  ;  but  if  the  testator 
gives  the  property  to  be  "  distributed  "  or  "  paid  "  in  manner  directed  by  the 
statute,  then  a  provision  that  the  next  ot  kin  are  to  take  "  equally  "  or  "  share 
and  share  alike  "  is  disregarditl,  and  they  take  in  the  statutory  shares  ■  Re 
«i>A<irrf*,  [1910]2  Ch.  74.  j  le 

„    Hi,3l.  n.  (rf).     Re  Richards,  [1910]  2  Ch.  74. 
„    1078,  n.  (k).     Re  Cannty's  Trusts  is  reported  101  I.,.  T.  90.5. 

„   1719,  n.  (q).     Add:    "See  D<w.    d.    lilesard    v.   Simpson,   3    Sc.   N.   R.    774: 
3  M.  *  (ir.  929:   A;e  d.  Simpson  v.  ■S'l/n/MoH,  5  Se.  770  ;   4  Uiiig.  N.  C.  333  '• 
/Jfifore  v.  Co^fty,  4  IK;  (J.  &  S.  2(il(slated  post,  pp.  1923-4)." 
„   1728,  n.  (/).     Re  Slaieelfs  Trusts,  [1909]  2  Ch.  239,  reversing  Neville  J.,  s.c,  [19091 

1  Ch.  534. 
„   1734,  n.  {s).     Add  :  "  Re  Rantes,  101  Ij.  T.  778,  where  the  younger  children  were 

named  ;   and  see  Jermi/n  v.  Fellows,  Ca.  t.  Talbot  93." 
.,    1745,  n.  (f).     Re  Jones,  [1910]  1  Ch.  167. 
„   1777,  n.  (2).  See  Smith  v.  Charles,  13  W.  R.  224,  where  the  person  deaoribed  as  the 

testator's  wife  was  within  the  prohibited  degrees. 

„   1785.  n.  (t).     It  was   originally  intended   that  Chapter  XLI.  should  contain 

a  section  dealing  with  the  effect  of  gifts  to  husband  and  wife,  but  by  an 

oversight   this  sp.;tion    was    omitted.     As   to   the    effect  of   the    Harriet' 

W omens  Property  Act,  1882.  on  gifta  by  will  to  husband  and  wife  and 

?q'/^  tJ"^!"""'  ***  ^  '^""*'  ^*  ^^  ^   --2  =  27  Ch.  D.  166 :  Re  Jupp, 

"    ''^^IftR''^'^^"      '*'^'    '  """^  observations  of  the  CA.  in  Re  March,  27  Ch.  D. 

„   1786,  n.  («).     Re  Bryan.  14  Ch.  D.  516. 

"    '^^^l.?'  1''-    o^"',,"  ^""'  ''•  ^'"■«»''''-  Whitw.  395."  rea<l   "  Gant  v.  Laurenee, 
Wightw.  395." 

„   1800,  n.  (i).     Add :  "  and  in  Welland  v.  Townsend,  [1910]  1  Ir.  R.  177  •   in  both 
these  cases  it  was  held  that  the  children  took  as  joint  tenants." 

„    1840,  n.  (c).     This  note  should  read  :  "  Ante,  p.  1835." 

„   1922,  n.  (/).     See  Parker  v.  Birks,  1  K.  &  ,T.  156. 

,,  2010,  n.  (v).     Add  :  "  See  ante,  p.  1216,  and  Re  Webster,  54  Sol.  J.  602." 

,  2014,  n.  (A).  Add  :  "  If  the  residuary  personal  estate  is  insufficient  to  pay  the 
estate  duty  on  the  specifioially  lieciueathed  personalty,  the  deHeiency  must 
be  |)aid  out  of  the  undisposed  of  realty  in  exoneration  of  the  speoificallv 
bequeathed  personalty:  Re  I'ltllen,  [1910]  I  Ch.  564,  where  She-)heard  v 
Jieelham  (supra)  Ls  distinguished. 

"As  to  the  effect  of  a  direction  to  pav  probate  duty,  where  th'>  testator 
dies  after  the  commencement  of  the  Finance  Act,  1894,  see  Re  Boxer,  [1910] 

.  2025,  The  thiixl  paragraph  should  read  thus  :-  "  The  order  of  the  application  of 
the  several  funds  liable  to  the  payment  of  the  testator's  liabil-'es,  which  in- 
c  ude  liLs  funeral  and  testamentary  expenses.  a»  well  a.s  Uw  debta  (Re  Pulhrt 
[I'JIO)  1  Ch.  .564),  is  as  follows :  "  ^  ' 

.  2092.  n.  (r).     In  Se  CoUreU,  [1910J  1  Ch.  402,  where  the  assets  were  insufficient 
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THE     LAW 


WITH   RESPECT  TO 


WILL    8. 


CHAPTER   I. 

BV   WHAT   LOCAL  LAW  WILLS    ARE   REGULATED. 


I.  DUIiii'-lioit  lielmeisii  [m- 
vuirrahh  iiml  Mocenblv 
Property \ 


MOB 

II.     .lira  Kingiuloiniit  Art 11 

III.   ('o)ifiirl  i,f  I,„ii-» i;j 

W.  Ihmii-il !(} 


I.-Dwtmction  between  Immoveable  and  Moveable  Property.  Realty  ruled 
Mr.  Jarman  states  the  general  rule  thus  (a) :  "A  will  of  fixed  or  ^y '«« '"«'  f*' 
immoveable  property  is  generally  governed  by  the  lex  loci  rei  "'"" 
sitae ;  and  hence,  the  place  where  such  a  will  happens  to  be  made 
and  tli J  language  in  which  it  is  written,  are  wholly  unimportant, 
ao  affecting  both  its  construction  and  the  ceremonial  of  its  execu- 
tion ;  the  locality  of  the  devised  property  is  alone  to  be  considered. 
Thus,  a  will  made  in  Holland  and  written  in  Dutch  must,  in  order 
to  operate  on  lands  in  England,  contain  expressions  which,  being 
translated  into  our  language,  would  comprise  and  destine  the  lands 
in  question,  and  must  be  executed  and  attested  in  precisely  the 
same  manner  as  if  the  will  were  made  in  England  (6).    And,  of 
course,  lands  in  England  belonging  to  a  British  subject  domiciled 
abroad,  who  dies  intestate,  descend  according  to  the  English  law  "  (c). 


(a)  First  edition,  p.  I.  It  is  hardly 
necessary  to  point  out  that  the  rule  only 
applies  so  far  as  the  will  attempts  to 
dispose  of  immoveable  property ;  so 
far  as  it  disposes  of  personal  property, 
iu  operation  and  construction  depend 
on  a  difiFerent  rule  :  infra,  p.  4. 

(6)  Bovof  V.  Smith,  1  Vem.  85.  .See 
also  Bowaman  v.  Huve,  Pre.  Ch.  577 ; 
Drvmmovd  v.  Drummond,  6  Br.  P.  c! 
Toml.  601 ;  Coppin  v.  Coppin,  2  P.  W. 
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291  ;  Brodie  t.  Barry,  2  V.  &  B.  131. 
To  arrive  at  the  intention  of  such  a  will, 
the  technical  terms  of  foreign  law  will 
he  read  in  the  sense  which  that  law 
gives  them,  and  will  operate  acoo.  ngly 
so  far  as  the  lex  loci  permits :  StuuJv. 
Cook,  8  A.  C.  577  ;  Be  Harman,  [18041 
3  Ch.  607.  ^ 

ic)  See  i)o«  d.  Birtwhiattt  v.  Vardill, 
5  B.  &:  Cr.  438  ;  Birtithistle  v.  Vardill, 
7  Ca.  &  F.  896,  where  it  was  held  that  a 
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BY  WHAT  lOCAL  LAW  WILLS   ABB  REOULATBD. 

The  same  principle  applies  to  a  will  made  in  exercise  of  a  power 
to  Bppoint  immoveable  property  {d). 

A  disposition  of  immoveable  property  situate  in  England  which 
is  invalid  by  the  law  of  England,  is  not  made  valid  by  the  fact  that 
it  itt  permitted  by  the  law  of  the  testators  domicil.  Thus,  the 
invalidity  of  a  devise  of  English  realty  under  the  Mortmain  Acta 
is  not  affected  by  the  testator's  domicil  (c). 

Conversely,  land  situate  abroad  is  subject  to  the  local  law,  and 
any  disposition  of  it  by  the  will  of  a  domicUed  Englishman  is  subject 

to  that  law  ( 1). 

If  a  testator,  domiciled  abroad,  makes  a  will  by  which  real  estate 
situate  in  England  is  vested  in  his  executors,  it  is  subject  to  the  law 
of  administration  (as  regards  payment  of  debts,  annuities,  &c.) 
which  prevails  in  the  country  of  his  domicil  (g). 

It  will,  of  course,  be  remembered  that  so  far  as  questions  of 
domicil  and  locality  are  concerned,  Scotland,  Ireland  and  the 
British  Colonies  are  foreign  countries  (h). 

Leaseholds  for  years  .<»re  for  many  purposes  included  under  the 
denomination  of  immoveable  property  (i),  so  as  to  be  governed 
by  the  lex  loci  and  not  by  the  lex  domicilii.  Thus,  if  a  testator, 
domiciled  abroad,  disposes  of  leaseholds  situate  in  England  upon 
trusts  which  contravene  the  provisions  of  the  TheUusson  Act,  these 
trusts  are  void  (j).  So  if  a  person  who  owns  leaseholds  m  England 
is  domiciled  abroad,  the  beneficial  interest  in  them  does  not  pass 
by  his  will  unless  it  if  executed  in  accordance  with  the  requirements 
of  the  WiUs  Act  (k).  Conversely,  if  the  wiU  is  executed  in  accord- 
ance with  Er  sh  law,  but  not  in  accordance  with  the  law  of  the 
domicil,  it  is  valid  as  to  the  testator's  English  leaseholds,  although  it 
may  be  invalid  as  to  the  remainder  of  his  personal  estate  (/).    And  if 


child  who  was  legitimate  by  the  law  of 
his  parents'  domicil,  but  illegitimate 
according  to  English  law,  could  not 
take  land  in  England  by  descent.  Aa 
to  land  in  Italy,  see  Earl  Nelton  v. 
Earl  Bridport,  8  Bea.  547.  Our  Courts 
will  not  entertain  disputes  regarding 
the  devolution  of  title  to  immoveable 
property  situate  in  a  foreign  country : 
Rt  Uauthorne,  23  Ch.  D.  743.  Aa  to 
th«  exceptions  to  this  rule,  see  Dea- 
champ*  V.  Milkr,  [1908]  1  Ch.  856. 
And  as  to  the  jurisdiction  of  English 
Courts  over  land  abroad,  see  British 
South  Africa  Co.  v.  Comp.  de  Mo^m- 
bujuf,  [1893]  A.  C.  002. 

(d)  Murray  v.  Champernoume,  [1901] 
2  Ir.  K.  232.    See  Chap.  IX. 

(e)  Duncan  v.  Lawnn,  41  Ch.  D.  394. 


(f)&e«  Rt  Piercy,  [1896]  1  Ch.  83  ; 
ife'/feo,  [1902]!  Ir.R.  461. 

(j)  Rt  Utwit,  [1891J  3  Ch.  668.  See 
the  cases  cited  infra,  p.  9,  n.  (/). 

(h)  See  iJeJoAnwn,  [1903]  ICh.  821; 
Re  Rea,  [1902]  1  Ir.  R.  461. 

(i)  As  to  leaseholds  situate  in  a 
British  colony,  see  Rt  Clinton,  88  L.  T. 
17  (where,  however,  the  point  was  not 
decided);  Re  Moaes,  [19081  2  Ch. 
235. 

(j)  Freke  v.  Lord  Carbtry,  L.  R.,  16 
Eq.  461.  See  In  bonis  Oentili.  Ir.  R., 
9  Eq.  541 ;  Duncan  v.  Lawton,  41  Ch. 
D.  394  (intestacy). 

(k)  Pepin  v,  Brnyirf^  [1900]  2  Ch. 
504,  [1902]  1  Ch.  24. 

(I)  Dt  Fogauitraa  v.  Duport,  U  L.  R. 
Ir.  123. 


IMUOVEABLE  AMD  MOVEABLR  PROPERTY 

a  person  domirilod  in  England  bequeaths  his  residuary  personaUy     cH*rr.«  . 

to  i>or«otw  m  succession,  leaseholds  situate  abroad  forming  part ~ 

of  the  residue  are  subject  tr.  the  lex  loci,  and  if  by  that  law  the 
tenant  for  life  w  entitled  to  enjoy  them  in  specie,  they  ought  not 
to  l)e  converted  under  the  rule  in  Howe  v.  Earl  ot  DnrtmoiUh  (m) 

But  leaseholds  are  "  personal  estate  "  within  the  meaning  of  ,  ^  v- 
Lord  Kingsdowr.'s  Act,  subject,  of  course,  to  the  general  principle  downrxT" 
rerognisfcJ  in  Freke  v.  Ixtrd  Carhery  (n). 

Estates  pur  auter  vie  are  realty  (o),  and  are,  therefore,  presumably  y  , 
iraraoveable  property  within  the  meaning  of  the  rule  now  under  alttwTJ!"' 
discussion. 

Money  representing  the  proceeds  of  sale  of  land  in  England  sold  n~.  ^ 
by  order  of  the  Court  under  the  Partition  Acts,  ia  considered  m  real  ^^Zt 
estate  (p).  \vhether  money  subject  to  a  trust  for  investment  in 
land,  or  land  subject  to  a  trust  for  sale,  is  immoveable  pro- 
perty within  the  meaning  of  the  rule,  does  not  seem  to  have  been 
decided  (q).  Where  the  testator  has  an  absolute  power  of  dispo- 
sition, so  that  he  can  alter  the  nature  of  the  property,  it  would 
seem,  on  principle,  that  if  he  directs  land  to  be  turned  into  money, 
he  can  dispose  of  the  money  in  any  manner  authorised  by  the  law 
of  his  domicil  (r). 

In  Freke  v.  Lord  Carhery  (*),  however,  where  a  testator  domiciled 
in  Ireland  bequeathed  English  leaseholds  to  trustees  upon  trust 
for  sale  and  investment,  and  directed  the  investments  to  be  held 
upon  trust  to  accumulate  the  income  for  a  period  in  excess  of  that 
aUowed  by  the  Thellusson  Act,  it  was  held  by  Lord  Selborne  that 
the  act  applied,  and  that  the  trust  for  accumulation  was  therefore 
partly  invalid.    Sed  quaere  (t). 


(m)  Re  Motes,  [1908]  2  Ch.  231  The 
rule  in  Howe  v.  Earl  of  Dartmoutn,  7 
Vcs,  137.  iii  discussed  in" Chap.  XXXIV 

(»)  Be  »r(M«».  [1905]   1  Ch.  584,  post, 

(o)  ChatfteU  v.  BerchtoUt,  L.  R..  7 
Ch.  192.    " 

(p)  Grimwood  v.  BarteU,  4fi  L.  J.  Ch. 
788.     See  Be  Hawthorne,  23  Ch.  D.  743. 

(?)  It  was  held  in  Murray  v.  Cham- 
pernowne,  [1901]  2  Ir.  R.  232,  that  a 
power  to  appoint  the  proceeds  of  land 
settled  upon  trust  for  sale  but  not  yet 
sold,  was  properly  exercised  by  a  will 
valid  in  accordance  with  the  lex  loci, 
although  invalid  according  to  the  law 
of  the  tesUtor's  domiei!. 

(r)  Re  Piercy,  [1895]  I  Ch.  83 ;  Re 
Harmon,  [1894]  3  Ch.  607.  See  OiUies 
V.  Longlandi,  4  De  G.  4  S.  372  ;  Chand- 


ler j.  Pocock,  15  Ch.  D.  491.  16  Ch.  D. 
048.  and  the  other  cases  cited  in  the 
chapter  on  Powers. 

{»)  L.  R.,  16  Eq.  461. 

(0  It  does  not  appear  whether  the 
dro  >  turned  on  the  fact  that,  al- 
thr  >  the  tesUtor  was  domicUed  in 
Ireland,  the  trust  was  (as  appears  to 
have  been  the  case)  one  to  be  adminis- 
ter«l  according  to  English  law  (see 
Cooknei/  v.  Anderaon,  31  Bea.  452- 
Emng  v.  Orr-Ewing,  10  App.  Ca.  453* 
and  other  cases  cited  in  Lewin  on 
Trusts.  1  Ith  edition,  p.  49).  On  the  ques- 
tion  by  what  Uw  a  testamentary  dispo- 
sition of  property  is  governed.  it:i9 
submitted  that  the  true  principle  is  to 
be  found  in  the  following  note,  added 
m  the  third  edition  of  this  work  (p  4) 
by  Messrs.  VVolstcnholme  and  Vincent  ' 

1—2 


r 


rnAPTW  I. 

Tn»t  to 

{lurrhsM 
and. 


Cho(«a  in 
action. 


Trust  (unJs. 


Moveable 
property. 


BY    WHAT   UK-AL   I-AW   WILLS    ABE   RKOtaATRn. 

It  follow,  from  the  principle  above  .Uted.  ^^^J'  *  ^^^^^^ 
K^„„»t»,«  nemoiial  estetc  to  truBtees  ui>oii  tru«t  to  invest  it  m 
J^purchaTon-a  Z  .  foreign  country,  to  be  ..tied  to  limitat.ona 
pXl^Ty the  law  of  that  country,  the  fact  that  they  are  illegal 
hv  ihf  Uw  of  Enttland  is  immaterial  (m). 
"^(^anvmrfy   if  P  testator  d.mticiled  abroad  Wqueaths  money  to 

an  S"h  c;rporation,  to  be  laid  out  in  the  F-JT  "^^l" 
an  '-"Bi'""       l~  .  -^  „„t  aflected  by  the  fact 

of  England  (v). 

Choses.in   action   are  an   anomalous  deHcription   ««   F«Frt>'- 
Fo?»re  purposeH  they  have  a  locality  and  for  others  they  have 

Regard  U.  choses  in  action  arise  chieEy  in  connection  with  gift^ 
of  p«.prrty  in  a  particular  place  (x),  and  with  reference  to  the 
ol   proper^}   "'       i       ^    ,  ,      tKo  mloa  with  recard  to  appomt- 

therefore  not  necessarily  governed  by  the  law  oi 
domicil  (?). 

The  general  rule,  as  stated  by  Mr.  Javman  (a),  is  that  "  in  regard  to 
pelonal  or  rather  moveable  property,  the  lex  domicilii  prevails  (6). 


I 


"It  i.  Wild  (11  -larm.  Byth.  Conv.  3r<l 
ed.,  by  Swctt.  p.  15)  that  the  lex  loc 
miit  determine  what  part  w  real  ami 
Xt  part  personal ;  and  that  then  the 
lex  domicOU  cornea  in  and  determmc» 
the  distribution  of  that  part  of  the 
property  which  the  lex  loc.  has  deter- 
minVd  to  be  jH-rsonal.  See  ateo  Deane 
Tn  the  Uw  of  WillH.  p.  15,  citmg  Pr.« 

A  .larm.  Cone.  Forms  of  WilK  4th  ed. 
D  2  5th  ed.  p.  25.  The  case  of  Jirntng- 
Lvi  V.  HerbfTt,  4  Buss.  388,  is  m  pomt 
on  the  same  side  ;  as  also  is  a  dictum  of 
Sir  J.  Stuart  in  Pearmain  v.  TmM,  i 
(iiS.  130."  This  note  was  cite<l  m 
Freice  v.  Lard  Carbfry. 

(tt)  Fordyce  v.  Brtdyes,  2  Ph.  497. 

(r)  Canterbury  {Mayor,  rf-c,  of)  \. 
Wyb«rn,  [18951  A.  C.  89.  It  appears 
that  if  the  testator  had  paid  the  money 
to  the  corporation  in  hia  lifetime,  they 
could  have  compUed  with  the  condmon 

i^\  See  the  decisions  on  s.  59  of  the 
Stamp  Act,  1891,  especially Jfrn^?"";/ 
Com^ny  v.  Comm.  I.  /f.,.[1897]  1  QJ- 
175  ;  Wat  London  SyndtcaU  v.  Comm. 
/.  if.,  [1898]  2  Q.  B.  507  ;  Comm.  I.  K. 


V.  ilnlUr,  [1901]  A.  C.  217  ;  ^^fj"^ 
Sugar  Fmtorits  v.  Comm. J.  H.,  [1««1| 
1  K  B  245.  Sec  aUo  Be  Qiuensland 
!w^can«.7«t'o.,[1892]lCh.219;/re% 
•/.  SfJuryn.  119051  2  Ch.  117. 

(I)  Post,  Chaps.  IV.,  XXA. 

(«)  Post,    Chap.    LIV. ;    Bt  Clark, 

(liKM]  1  Ch.  294.  ,       ,       „ 

'    (z)  SeoChap.XXIII.,anapost,p  9. 

a)  First  edition,  p.  2.     It  should  be 

remembered  that  such  expressions  as 

-the   lex  domicilii"   or    "the  Uw   of 

England  "  are  ambiguouf. :  the  question 

(which  does  not  properly  fall  w.thm  the 

scope   of    this    work)    i»   discussed    in 

Uic^.  Confl.  of  Laws,  79.     It  »  hardly 

neceisary  to   say  that  m  Roman  law 

Ux  domiciUihtA  not  the  meamng  which 

we  attribute  to  it:  see  Savigny,  System. 

(5)  Pralon  v.  MelviUe,  8  CI.  &  F.  I. 
In  ii/»cA  V.  Proviiional  Coitrnm'nt  of 
}r„4^y,L.R.,2P.&p.268,itw». 
held  that  a  change  in  the  law  of  the 
domicil.  i"  Ite  nat.irr.  of  a  privdegium. 
made  after  the  death  of  the  tcsWtor. 
did  not  affect  the  jurisdiction  of  the 
English  Court  of  Prob»t«. 


IMMOVRAtlLR   AND   MOVKABI.R   PROPKRTY. 


If,  therefore,  a  foreignpr  die*  ilomiciKHl  in  KriKlaiul,  his  |M>rm)nal 
proprty,  in  cane  ho  wvtp  intodtato,  will  fw  (liHtril>nte<l  arrordiiiR 
to  th«  English  law  of  Hiirieiwion  {<■) ;  and  any  will  whirh  he  may 
have  left, whether  made  in  hi«  native  or  in  hin  adoptint  <i>untry,  or 
elsewhere,  must  he  construtnl  according  to  the  law  of  Knglantl  (rf); 
and  it  is  scarcely  necessary  to  ol>servc,  that  stm-k  in  the  public 
fundii  is  undistingiiishable  in  this  resjiect  from  «>ther  i>ersonal 
property  (»■)•  And  the  moveable  pro|MTty  of  such  a  person  which 
is  out  of  Knglanil  at  the  time  of  his  death,  will  also,  it  seems, 
generally  speaking,  follow  the  domicil ;  but  this,  of  ewjrse,  depetuU 
on  the  laws  of  the  state  in  which  the  property  is  situate,  which 
may  not  (though  the  cmles  of  many  civilised  states  do  {)))  accord 
with  our  «<wn  in  this  jiarticular.  Sometimes,  however,  a  difficultv 
i/C(  urs  in  the  application  of  the  principle,  from  the  fact  that  the 
foreign  state,  though  it  recognises  the  general  doctrine,  yet  imposes 
restrictions  on  the  testamentary  power  unknown  to  the  law  of  the 
adopted  country,  and  from  which  it  may  not  permit  its  citizens 
to  escape,  in  n'gard  to  property  within  its  jurisdiction,  by  a  mere 
change  of  domicil.  For  instance,  the  French  law  does  not,  like 
our  own,  permit  a  man  to  bequeath  his  entire  property  awav  from 
his  wife  and  children  (7).  Now,  if  a  Frenchman  dies  domiciled  in 
FiUgland,  is  it  quit«  dear  t'  .t  his  moveable  property  in  France 
would  be  subject  to  Biitish  law,  so  a.s  to  pass  by  such  a  will  ? 
In  such  cases  the  CcKle  Na|)oleon  seems  to  draw  a  distinction 
between  the  accjuisition  of  a  foreign  domicil  by  mere  residence. 


cni«PTH  t. 


(f)  Thome  V.  H'atlins,  2  Vi'*.  wn.  3r> ; 
fkmpde  v.  JnhnaUme,  3  Vih.  I!W  ; 
Haljotir  V.  Si  nil,  «  Br.  P.  C.  fl.'iO.  An  to 
Iho  f|uostion  whether  Uie  next  of  kin  of 
n  foroigniT  doniicili'd  in  Knglanil  ran 
inclutle  pi«on.i  who  wotilil  Ih^  illcgiti- 
matf  by  Knplish  law.  sj^e  Re  (Imidmnn's 
TrwiH,  17  Ch.  1).  2ti»);  He  (Iron:  40 
Ch.  U.  '2U\,  ami  other  casex  cited  in 
Chap.  XLlll. 

(d)  Ati'lnithir  v.  Chnlmer,  2  >Sini.  I  ; 
Price  V.  Ihvhursl,  8  Sim.  29!),  4  .My.  ct 
Cr.  7l> ;  S /trait  v.  Hnrrix,  4  Hntrj;.  40."i ; 
Retinoids  v.  Kortwriqkt,  IS  Hea.  417. 
Ax  to  Hoye-  V.  Hednle,  I  H.  *  M.  798.  we 
Chap.  XLIir. 

(«)  He  Kwin.  I  Cr.  &  .J.  151.  In  this 
ca.fe  the  question  wa.s  as  to  the  liability 
of  property  to  legacy  duty,  the  <liscua- 
«ion  of  which  RonietimeH  indirectly  in- 
volvea  iioints  as  to  ilomicil,  alienage,  &<•. 
In  previous  editions  of  this  work  the 
effect  of  domicil  on  questions  of  legacy,  • 


probate,  and  succession  duty  wostreAttil 
of  at  Mime  length,  but  as  these  qucs- 
tion.s  do  not  Ih'Iomu'  to  the  subject  of 
this  trciitUe.  and  would  demand  con. 
sidcrabje  spare  for  thi'ir  a<lei|uate 
iliscUKsion.  the  notes  have  l«'en  omitted 
ill  this  edition. 

(./ )  fScc  Price  v.  IMuhurM,  4  My.  & 
Cr.  S."}.  .Mr.  .larman  seems  to  have 
Im'cm  under  a  misapprehension  on  this 
(loint  :  many  foreign  countries  treat 
nalinnHJily.  and  not  domicil.  as  ticter- 
mining  the  law  of  succession  and  testa- 
mentary disposition  ;  for  example,  the 
law  of  France  ( Wi-  Tnifnrl.  3ti  Ch.  L).  tKM)). 
the  law  of  Kelgium  (Cnllier  v.  Riniz, 
2  Curt.  8.V>).  the  Italian  code  (Dicey, 
721).  and  the  law  of  Baden  (.Re  .lohnmn, 
1 1!»03|  I  Ch.  821).  The  law  of  Portugal 
seems  to  agre<'  with  that  of  Kngland  in 
this  respect  :  see  Iku/lioHi  v.  Crispin, 
L.  R..  I  H.  L.  301. 

(?)  Vide  post,  p.  8,  n.  (n). 
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BY  WHAT  LOCAL   LAW  WILLS   ARE  REGULATEO. 

and  some  other  more  decided  acts  of  self-expatriation,  such  as  that 
of  becoming  the  naturalised  subject  of  another  state  "  (h). 

The  general  rule  governs  questions  as  to  the  validity  of  the  will, 
with  regard  to  the  testamentary  capacity  of  the  testator  (i),  the 
bequeathable  quality  of  the  property  bequeathed  by  it(y),  and 
the  formalities  with  which  it  was  executed  (k),  as  well  as  its  con- 
struction (l).  II- 

The  testamentary  capacity  of  a  foreign  subject  domiciled  m 
England  may  be  affected  by  a  contract  or  other  act  entered  into 
by  him  according  to  the  law  of  his  native  country.  Thus  in  De 
Nicolsy.  Curlier  (m),two  French  subjects  married  in  France  subject 
to  the  law  of  community  of  goods ;  they  came  to  England  and 
acquired  an  English  domicil ;  the  husband  died,  having  made  an 
English  will  disposing  of  all  his  property :  it  was  held  that  as  to  his 
moveables  the  rights  of  the  wife  were  not  affected  by  the  change 
of  domicil,  and  that  she  was  entitled  to  the  same  share  as  she  would 
have  been  entitled  to  if  they  had  remained  domiciled  in  France. 

The  general  principle  above  stated  applies  in  the  case  of  a  foreign 
domicil.  If,  therefore,  any  person,  whether  a  British  subject  or 
a  foreigner,  dies  while  domiciled  abroad,  the  law  of  the  place  which 
at  his  death  constituted  his  home  will  regulate  the  distribution 
of  his  moveable  (n)  property  in  England,  in  case  of  intestacy  (o), 
i.e.,  should  he  happen  to  have  left  no  instrument  which,  according 
to  the  law  of  his  adopted  country,  would  amount  to  a  testamentary 
disposition  of  such  property  (p) ;  and  if  he  left  a  will,  the  same 
law  will  determine  its  validity  with  reference  to  the  formalities  of 


(A)  Liv.  1,  tit.  1,  chap.  2,  s.  17. 
See  UamilloH  v.  Dallas,  1  Ch.  D.  257  ; 
and  compare  the  taaea  of  De  Sicol*  v. 
Curlier,  infra,  and  Re  Johnson,  post, 
p.  25. 

(i)  Price  V.  Dtwhnrst,  i  My.  &  Cr.  70. 

(;)  Kilpatrick  v.  Kilpatrick,  6  Br.  P. 
C.  684. 

(k)  Robins  v.  Dolphin,  1  Sw.  &  Tr. 
37  ;  Dolphin  v.  SMns,  7  H.  U  C.  390 ; 
Countess  Ferraris  v  M.  of  Hertford,  3 
Curt.  468 ;  Croker  v.  M.  of  Hertford, 
4  Moo.  P.  C.  C.  339. 

(J)  See  cases  cited  in  n.  (d),  p.  5, 
ante. 

(m)  [1900]  App.  Ca.  21,  overruling  the 
decision  of  the  Court  of  Appeal  in  Re 
De  NiciL;  [1898]  2  Ch.  60,  and  distin- 
goighing  Ijoshley  v.  Hog,  4  Paton,  581. 

■>;  Since  the  ralp  mohilia  aequuntur 
penou»m  is  inapplicable  to  leaseholds 


(see  ante,  p.  2),  it  follows  (subject  to 
the  Wills  Act,  1861,  s.  2,  presently 
sUted,  and  which  speaks  of  "  per- 
sonal "  esUte)  that  to  dispose  of  lease- 
holds a  will  must  be  executed  according 
to  1  Vict.  c.  26,  and  that  the  will  of  a 
domiciled  foreigner  not  so  executed, 
though  it  may  be  proved  here,  and  will 
enable  the  executor  to  sell  leaseholds 
(Hood  V.  Lord  Harrington,  L.  B.,  6  Eq. 
218),  will  not  operate  on  the  beneficial 
interest;  the  title  of  the  executor  is 
from  the  probate  :  the  beneficial  interest 
devolves  as  undisposed  of:  Pepin  \. 
Bruyire,  [1900]  2  Ch.  504.  [1902]  1  Ch. 

24. 

(o)  As  to  his  next  of  kin,  see  Rt 
Goodman's  Trusts,  17  Ch.  D.  266. 

(p)  Somervilk  v.  Lord  SomertnlU,  5 
Vm>,  7i>0 ;  and  see  Hog  v.  Lashley,  6  Br. 
.P.  C.  TomL  577. 
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CHAPTER   t. 


I'rolmte  of 
(urt'igii  will. 


ita  execution  {q),  the  personal  competence  of  the  testator  (r)  and 
the  eflScacy  of  his  testamentary  dispositions  (.•*),  and  will  also  regulate 
their  construction  (<). 

An  EngUsh  Court  will,  therefore,  not  grant  probate  of  such  a 
will  (except  in  cases  within  the  provisions  of  the  Wills  Act, 
1861  (u) )  unless  it  appear  to  be  an  effectual  testamentary 
instrument  according  to  the  law  of  the  domicil.  And,  by  parity 
of  reasoning,  the  English  Court  will  grant  probate  of  an  instrument 
ascertained  to  be  testamentary  according  to  the  law  of  the  foreign 
domicil,  though  invalid  and  incapable  of  operation  as  an  English 
will.  Thus  (v),  probate  was  granted  of  tlie  will  of  a  married  kd\-, 
who  at  the  time  of  her  death  was  domiciled  in  Spain  (of  which 
country  she  was,  it  seems,  also  a  native),  on  ita  being  shown  tiiat 
by  the  Spanish  law  a  feme  covert  may,  under  certain  limitations, 
dispose  of  her  property  by  will  as  a  feme  sole. 

And  it  is  the  constant  practice  of  the  Court  of  Probata,  in  its 
discretion  (w),  to  grant  ancillary  probate  or  letters  of  administration  prot'ate. 
cum  testamento  annexo  of  wills  of  testators  domiciled  in  foreign 
countries,  which  have  been  previously  proved  there,  without 
inquiring  or  permitting  inquiry  into  the  grounds  of  the  foreign 
proceeding,  though  the  bulk  of  the  property  of  the  deceased  testator 
should  happen  to  be  in  England  (a;).  If  no  foreign  grant  has  been 
made,  the  English  Court  of  Probate  will  make  a  grant  to  the  person 
entitled  to  it  by  the  law  of  the  domicil  (y). 


Kori'i({ii 


iq)  Stanley  v.  Bernes,  3  Hagg.  373 ; 
Moort  V.  Darell,  4  Hagg.  346 ;  Craigie 
V.  Ltwin,  3  Curt.  435 ;  Bremer  v.  Free- 
man, 10  Moo.  P.  C.  C.  306 ;  Stokea  v. 
Stohea,  78  L.  T.  60,  where  the  question 
was  referred  to :  What  would  be  the 
rule  if  the  lex  domicilii  prescribed  no 
formalities  ? 

(r)  In  boni*  Oriiome,  1  Jur.  N.  S. 
1220 ;  In  boni»  Maravtr,  1  Hagg.  498. 

(«)  Whicker  v.  Hume,  7  H.  L.  C.  124  ; 
Thornton  v.  Curling,  8  Sim.  310 ;  Camp- 
bell  V.  Beaufoy,  Johnc.  320  ;  Kilpatrict 
V.  Kilpalrick,  6  Br.  P.  C.  684,  cit.  ; 
Dojlioni  t.  Critpin,  L.  R,  1  H.  L.  301  ; 
Maedonald  t.  Macdonald,  L.  R.,  14 
Eq.  60. 

(<)  BermU  r.  Btrnal,  3  My.  t  Cr.  66», 
n. ;  Snohin  v.  Wylie,  10  U.  L.  C.  1 ; 
WeUlaee  y.  AtL-Oen.,  36  Bear.  21  : 
Barlom  T.  Orde,  L.  B.,  3  P.  C  164  (lex 
loci  admitting  illegitimate  with  legiti- 
mate children) ;  Re  Barman,  [1894]  3 
Cb.  607  (will  in  French  operating  aa  an 
appointment  under  s.  27  of  the  Wills 
Act). 

(«)  Post,  p.  11. 


(v)  In  bonia  Maraver,  1  Hagg.  498. 
As  to  the  law  of  Spain  respecting  testa- 
mentary dispositions,  vide  Moore  v. 
Budd,  4  Hagg.  340 ;  Be  Hernando,  27 
Ch.  D.  284. 

(w)  See  In  b.  Ewing,  C  P.  D.  19. 

(i)  In  bonia  Read,  1  Hagg.  474  j  Hare 
V.  Naamyth,  2  Add.  25  ;  Inbonia Gayner, 
4  No.  Cas.  696 ;  Enohin  v.  Wylie,  10  H. 
L.  Ca.  1 ;  /»  bonia  Earl,  L.  R.,  1  P.  4  D. 
460;  Miller  v.  James,  L.  R.,  3  P.  4  D.  4  j 
In  bonia  Coanahan,  L.  R.,  1  P.  &  D.  183 ; 
/»  6.  Hill,  L.  R,  2  P.  &  D.  89 ;  /»  6. 
RvU,  4  P.  D.  76  J  In  b.  Smith,  16  W.  R. 
1130;  In  bonia  Brieaemann,  [1894]  P. 
260 ;  Inb.  Lemnu,  [1892]  P.  89;  In  b. 
Von  Z,in«fc,.,  [1896]  P.  148;  Re  Price, 
[1900]  1  Ch.  442 ;  in&.  Meatyard,  [1903] 
P.  125 ;  In  b.  Von  Faber,  20  T.  L. 
R.  640  ;  Inb.  Reuse- Koatritz,  49  L.  J. 
P.  67  ;  In  b.  Miller,  8  P.  D.  167  ;  In 
b.  Crawford,  16  P.  D.  212.  See  also  the 
Colonial  Probates  Act,1892;  Inb.Smilh, 
[1904]  P.  114. 

(y)  Tristram  and  Coote,  Probate 
Pr.  ( 13th  edition)  214.  In  Robinson  v. 
Palmer,  [1901]  2  Ir.  R.  489,  probate  was 
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UY   WHAT   LOCAL    LAW   WILLS   ARE   REGULATED. 

But  some  foreign  states  disregard  domicil  altogether,  and  treat 
the  devolution  of  the  property  of  a  deceased  person  as  governed  by 
the  law  of  his  nationality.  It  has  been  decided  that  if  a  British 
subject  makes  his  permanent  home  in  such  a  country,  the  devo  u- 
tion  of  his  property,  in  the  event  of  his  dying  intestate,  ,s  governed 
bv  the  law  of  his  domicil  of  origin  (:). 

"Where  probate  has  been  granted  of  an  instrument  eventualb^ 
ascertained  n..t  to  be  testamentary  according  to  the  law  ot  the 
domicil,  this  proceeding  (though  it  vests  the  whole  personalty 
which  is  within  the  jurisdiction  of  the  Court  m  the  executor,  as 
to  whose  legal  title  the  grant  of  probate  is  conclusive)  does  not 
regtilate  or  affect  the  ultimate  destination  of  the  property  which 
therefore  the  executor  will  be  bound  to  distrih   te  according  to 

the  law  of  the  domicil  (n).  ,,,,      *„„;„„ 

Whore  the  construction  of  the  will  is  to  be  regulated  by  foreign 
law,  the  opinion  of  an  advocate  versed  in  such  law  ,s  obtained 
for  the  information  and  guidance  of  the  English  (curt  on  which 
devolves  the  task  of  construing  it  (b) ;  or  the  English  (  ourt  may 
remit  a  case  for  the  opinion  of  a  Court  in  any  other  par  of  the 
British  dominions  (0,  or  of  a  Court  in  any  foreign  country  with 


Brantcd  in  Ireland  of  llie  will  of  a  donii- 
cilcd  Enpliahnian.  Iiis  as.sctH  In-inn  in 
Ireland.  ^, 

(c)  ]{.  .iohi,»„i,  \nm\  1  c'h.  8J1. 

post   P   2.").     SuppoHc   an    Knglishman 
died'  p<)s«ea.siHl    of    iMT.«oual    jiroperty 
Kituate  in   England,   but  domicded  ni 
Italy,  and  posscsstnl  of  personal  pro- 
m-rty  in  that  country,  and  havinR  made 
a  will  ml  mil  tod   to  probate  tli.rc  :  it 
wcras  that   in  the  Italian  CourtH  his 
testamentary  capacity  would  Ir-  gov- 
erned by  the  law  of  England,  and  it  is 
submitted  that  our  Courts  should  follow 
the  name   rule,  otherwise  the  ningular 
result    might      be     that    the    Italian 
Courts    would    give   full   effect    to   his 
testamentary  dispositions  in  respect  of 
his  moveables  in  Italy,  while  the  Eng- 
lish  Courts   would    give   his   wife   and 
family  the  same  rights  in  respect  of  Ins 
moveables    in    England    which    they 
would  have  ha.1  under  the  law  of  Italy 
if  he  had  been  an  Italian  subject.     Itiv 
question   is  discus-scl   in   Mr.    Pawley 
Bates  Essay  on  the  Doctrine  of  Uenvoi. 
and  in  Mr.  Dicev's  Conliiot  of  I-aws; 
post.   p.  2.5.      A"s    to   restrictions   im- 
nn^i  on  testamentary  capa<ity  by  the 
laws  of  foreign  countries,  sec  a  Return 
prcsentetl  to  the  House  of  Commons  m 
1908  (Miscellaneous.  No.  7). 
(a)  Thornton  v.  Culling,  8  Mm.  JIU- 


In  this  case,  an  Englishman  went  to 
reside  in  France,  where  he  was  doniicile.1 
at  his  death,  and  left  a  will  providing 
for  an  illegitimate  child  and  its  mother, 
to  the  exclusion  of  his  wife  and  legiti- 
mate child,  which  the  French  law  doj-s 
not  permit.     Donations  by  a  Freiicli- 
man  (whether  testamentary,  or  by  act 
inter  vivos)  must  not  exceed  a  moiety 
if  he  leave  at  his  decease  one  legitimate 
child,  a  third  if  he  leave  two,  and  a 
fourth  if  he  leave  three  or  mo«- ;    the 
di-scendants  of  a  deceased  child  being 
considereil  as  one.    Moreover,  a  brench- 
mati  cannot  dispo.se  of  the  whole  of  hts 
projKrty,  if  he  leaves  only  ascendants. 
(h)  liarrimn    v.   Hairison,   L.   R.,   8 
Ch  .14I);  i.e..  of  an  advocate  practising 
in     the     |>articular    foreign   country  : 
study  elsewhere  of  its   laws  is  insufti- 
eient:    Htinlow    v.     SegiievtUe,   5     Ex. 
•>7.'i:  III  /«)"!»  UoiitlU,  1   P.  D.  «9.     In 
Jn  l„mi.-  Lkisl  Ml,  Khnii.  U  K..  «  P.  D.  •!, 
concerning  the  will  of  a  Persian  subject, 
the  Court  allowed  the  law  applicable  to 
the  case  to  be  proved  by  the  Persian 
ambas-sador,  there  Ixing  no  professional 
lawyers  in  Persia. 

(r)  22  &  23  Vict.  c.  03 :  acted  on  in 
Uain  V.  PrineeM  of  Coorg,  »»  Beav. 
la-'  •  and  in  nradtord  v.  Young,  L.  R.. 
2<rCh.  D.  <>5«,  t>71,  but  see  s.  c.  on 
appeal,  20  Ch.  D.  «17,  022. 
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which  tJiere  is  a  convention  for  that  purpose  (rf).     But  if  the  point    chapter  i. 

in  dispute  depend  upon  principles  of  construction  common   to  

both  countries,  the  Court  will  adjudicate  upon  the  question,  accord- 
ing to  its  own  view  of  the  case,  without  having  recourse  to  the 
assistance  of  a  foreign  jurist  («').  And  if  the  witnesses  refer  to 
passages  from  the  code  of  their  country  as  containing  the  law  appli 
cable  to  the  case,  the  Court  will  itself  examine  those  passages,  and 
consider  what  is  their  proper  meaning  ( f). 

By  sect.  3  of  Lord  Kingsdown's  Act  (Wills  Act,  1861),  it  is  pro  Validity  «,ul 

vided  that  no  will  or  other  testamentary  instrument  shall  be  held  '"""•'■"••t'on 

to  be  revoked  or  have  become  invalid,  nor  shall  the  construction  by^hanK/of 

thereof  be  altered,  by  reason  of  any  subsequent  change  of  domicil  ''""'''''• 
of  the  person  making  the  same  {if).    This  section  applies  to  foreigners 
as  well  as  to  British  subjects  '/<). 


Aclniinistra- 
tioii. 


The  general  rule  that  the  law  of  the  domicil  applies  to  the  move 
able  property  of  a  deceased  person,  must  be  understood  as  meaning 
that  it  governs  the  devolution  of  the  property.  "  For  the  purpose 
of  succession  and  enjoyment,  the  law  of  the  domicil  governs  the 
foreign  personal  assets.  For  the  purpose  of  legal  representation, 
of  collection,  and  of  administration,  as  distinguished  from  dis- 
tribution among  the  successors,  they  [the  assets]  are  governed 
not  by  the  law  of  the  owner's  domicil,  but  by  the  law  of  their  own 
locality  "  (t).    This  question  is  referred  to  in  a  later  chapter  (/). 

The  general  rule  that  a  will,  in  order  to  be  valid  and  operative  Will  oxor- 
with  regard  to  the  moveable  property  comprised  in  it,  must  comply  '"'"'"»  f""*"^- 
with  the  law  of  the  testator's  domicil,  is  subject  to  an  exception 


((/)  24  Vict.  c.  11. 

(0  Uenuil  V.  liernal,  3  My.  &.  C.  559  ; 
Collier  v.  Jiivaz,  2  Curt.  855;  JCarl 
Sflaon  V.  Karl  Hridport,  8  Beav.  527, 
r.47  ;  Yatea  v.  Thompson,  3  CI.  &  Fin. 
r.Sti ;  Marlin  v.  Lte, !»  W.  R.  522.  But 
tlie  Court  here  is  bound  by  a  prt'viuus 
juilfjment  in  rem  of  the  Court  of  the 
(loniicil :  IJoglioni  v.  Criapin,  L.  R,  1 
H.  U  301 ;  Jie  Trufort,  3(1  Ch.  I).  60(), 
pout.  p.  "4. 

{f)  Concha  v.  Munieta,  40  Ch.  D.  543. 
Si>ei>  Simla  v.  Curlier,  [1900]  A.  C.  21. 

{•J)  In  bonis  Hippon,  32  L.  .1.  Prob. 
141  ;  III  b.  Keid,  L.  R.,  1  P.  4  D.  74. 
As  to  the  question  whether  an  invalid 
(or  inoperative)  will  ran  be  made  valid 
(or  operative)  by  a  r-hange  in  the  tes- 
tator's domicil,  see  Dicey,  fi82  seq. 

(A)  EtUOt  of  Orooa,  [1904]  P.  269. 


(i)  Judgment  of  the  Privy  Council 
in  hlactu-ood  v.  Reg.,  8  A.  C.  p.  93  : 
followed  in  llentif  v.  Jie,j.,  [189<i]  A.  C. 
5ti7.  Other  cases  are,  Preaton  v.  Mel- 
rille,  8  CI.  &  K  1  ;  Cooh  v.  (Ireyaun,  2 
Dr.  28(! ;  Knohin  v.  Wylie,  10  H.  L.  C. 
1  ;  Doglioni  v.  Crispin,  L.  R.,  1  H.  L. 
301  ;  He  Hernando,  27  Ch.  D.  284  ; 
Ewing  v.  Orrfwing,  9  A.  C.  34,  10  A.  C. 
453;  He  Trufort,  30  Ch.  D.  (KK) ;  He 
Hetiil,  [1891]  3  Ch.  508  (land  situate 
abroad). 

(;■)  Chap.  LIV.,  where  the  case  of  He 
Klirhe,  28  Ch.  D.  175.  is  cited.  As  to 
administration  proceedings,  see  Hamil- 
ton V.  Dallas,  38  I*  T.  215 ;  Stirling- 
Maxwtll  V.  Carlwriijht,  11  Ch.  D.  522; 
Eiriry  V.  (hr-Ewing,  9  A.  C.  34,  10 
A.  C.  453. 
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BY   WHAT  tOCAL  LAW  WILLS  ARE  RBOULATED. 

in  the  case  of  a  will  exercising  a  power  of  appointment.  The 
question  of  the  testator's  capacity  to  exercise  a  power  of  appoint- 
ment seems  to  depend  on  the  intention  of  the  parties  creatmg  the 
power ;  if  it  was  intended  that  the  property  or  trust  fund  should 
be  governed  by  English  law,  the  lex  domicilii  is  immaterial  (k). 
■So  with  regard  to  the  formalities  of  execution,  if  the  will  is  executed 
in  the  particular  form  required  by  the  power,  it  will,  as  a  general 
rule,  be  good  without  reference  to  the  law  of  the  testator's  domicil. 
because  the  appointee  takes,  not  under  the  instrument  exercismg, 
but  under  the  instrument  creating,  the  power  (l). 

Another  exception  to  the  general  rule  exists  where,  by  treaty 
between  this  country  and  the  country  of  domicil,  it  is  agreed  that 
the  English  law  shall  prevail.  Thus  subjects  of  the  Ottoman 
Empire  cannot  dispose  of  their  property  by  will,  but  by  treaty 
English  subjects  domiciled  there  are  allowed  to  do  so,  and  their 
wills  must  be  executed  according  to  the  English  law  («()• 

The  rule  that  a  will  is  to  be  construed  according  to  the  law  of 
the  domicil,  will  yield  to  the  expression  of  a  contrary  intention  by 
the  testator  (n) ;  but  it  seems  that  the  use  of  the  technical  terms 
of  the  law  of  a  foreign  country,  in  the  will  of  a  testator  having 
an  Enghsh  domicil,  will  not  of  itself  be  regarded  as  an  indication 
of  intention  that  the  will  is  to  be  construed  according  to  the  foreign 

This  exception  to  the  general  rule  is  often  of  importance  in  the 
case  of  a  will  which  exercises  a  power  of  appointment  (p). 

The  doctrine  that  the  will  of  an  Englishman  is  governed  by  the 
law  of  his  domicQ  at  the  time  of  his  death  has  always  led  to 


Ik)  See  Chap.  XXIII.  (Powers),  where 
Re  Hernando,  27  Ch.  D.  284  ;  Se  Migret, 
[1901]  1  Ch.  547,  and  other  cases,  are 
referred  to.  W.  h  reference  to  the 
question  by  what  law  a  settlement  is 
intended  to  be  governed,  see  Re  F%tz- 
yeraU,  [lOOt]  1  Ch.  573,  where  the 
principal  authorities  are  cited. 

(I)  This  subject  is  more  fully  dealt 
with  in  the  chapter  on  Powers.  See 
TatnaU  v.  Hankey,  2  Moo.  P.  C.  C.  342  ; 
In  bonis  Alexander,  29  L.  J.  Pr.  93;  /» 
6.  Hallyburton,  L.  R.,  1  P.  t  D.  90.  In 
the  fourth  aad  fifth  editions  of  this  work 
it  is  stated,  on  the  authority  of  Story, 
Confl.  c.  viii.  ;  3  Surge,  pt.  2,  c.  20,  that 
"  the  latter  instrument  [i.e.  the  instru- 
ment creating  the  power]  is  to  be  con- 


strued according  to  the  law  of  the  place 
where  it  is  executed,  if  it  deals  with 
moveables,  and  according  to  the  lex  loci 
rei  sitte  if  with  immoveables."  As  I 
have  some  doubt  as  to  the  correctness 
of  this  sUtement,  I  have  removed  it 
from  the  text  fC.  S.j. 

(m)  Matlaas  v.  MaUata,  7  Jur.  135, 
8  J<ir.  860.  No  such  rule  applies  to 
British  subjects  resident  in  China :  Re 
TootaVa  TnuU,  23  Ch.  D.  532 ;  or  in 
Egypt :  Abd-ulMesiihv.  farra,  13  App. 
Cas  431. 

(n)  Bradford  v.  Young,  29  Ch.  D.  617. 

(o)  Bradford  v.  Young,  supra. 

(p)  Kt  Uarman,  [1894]  3  Ch.  607  ; 
Re  Price,  [1900]  1  Ch.  442  ;  JU  BaU,  66 
L.  J.  Ch.  524.     See  Chap.  XXIIL 


LORD  KINOSDOWn's  ACT. 

inconvenience.  Mr.  Jarman  pointed  out  (q)  that  "  a  will  may  have 
been  made  in  England,  be  written  in  the  English  language,  the 
testator  may  have  described  himself  as  an  Englishman  (r),  and 
it  may  have  been  proved  in  an  English  Court ;  and  yet,  after  all, 
it  may  turn  out,  from  the  extrinsic  fact  of  the  maker  being  domiciled 
abroad  at  his  death,  that  the  will  is  wholly  withdrawn  from  the 

influence  of  English  jurisprudence." 
Ill  Bremer  v.  Freeman  (»),  the  testatrix  was  an  English  subject 

resident  in  Paris,  and  executed  a  will  conformably  to  English  law  ; 

but  probate  of  it  was  refused  on  the  ground  that  she  was  domiciled 

in  France,  and  that  the  will  was  not  valid  according  to  French 

law. 
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II.  Lord  Kingsdown's  Act.— To  obviate  such  questions  with  vviUa  Act, 
regard  to  testators  dying  after  August  6, 1861,  it  is  enacted  by  the  l*8'- 
Wills  Act,  1861  (24  &  25  Vict.  c.  114),  that  (s.  1)  every  will  and  other 
testamentary  instrument  made  out  of  the  United  Kingdom  by  a 
British  subject  (whatever  may  be  the  domicil  of  such  person  at  the 
time  of  making  the  same,  or  at  the  time  of  his  death)  shall  as  regards 
personal  estate  be  held  to  be  well  executed  for  the  purpose  of  being 
admitted  to  probate,  if  the  same  be  made  according  to  the  forms 
required  either  by  the  law  of  the  place  where  the  same  was  made, 
or  by  the  law  of  the  place  where  such  person  was  domicUed  when 
the  same  was  made,  or  by  the  laws  then  in  force  in  that  part  of  her 
Majesty's  dominions  where  he  had  his  domicil  of  origin  (t) ;  and 
(s.  2)  that  every  will  and  other  testamentary  instrument  made 
within  the  United  Kingdom  by  any  British  subject  (whatever 
may  be  the  domicU  of  such  person  at  the  time  of  making  the  same 
or  at  the  time  of  his  death)  shall  as  regards  personal  estate  be  held 
to  be  well  executed,  and  shall  be  admitted  to  probate,  if  the  same 
be  executed  according  to  the  forias  required  by  the  laws  for  the 
time  being  in  force  in  that  part  of  the  United  Kingdom  where 


(q)  First  edition,  p.  5. 

(r)  "  This  of  course  is  not  conclusive 
(as  to  which  see  Nevinson  v.  Stables,  4 
iiuss.  210),  though  the  fact  of  a 
testator  being  described  as  resident 
abroad  would  produce  suspicion  and 
inquiry  as  to  the  foreign  domicil "  (note 
by  Mr.  Jarman). 

(»)  10  Moo.  P.  C.  C.  306.  The  case 
was  a  curious  one ;  for  tho  law  of 
France  does  not  permit  a  foreigner  to 
iicqiiirr  a  domicil  there,  go  as  to  affect 
the  mode  of  making  a  will,  without 
licence  from  the  Government ;  in  other 


words,  without  such  licence  the  foreigner 
may  make  a  will  according  to  the  law 
of  his  nationality.  In  France,  there- 
fore, the  English  will  would  have  been 
held  good  (see  Sug.  R.  P.  S.  p.  404 ; 
Collier  v.  Jiivaz,  2  Curt.  855 ;  Re 
Tru/orl,  L.  R.,  36  Ch.  0.  600),  and  it 
had  in  fact  been  pronounced  valid  on 
that  ground  by  the  Prerogative  Court 
(1  Deane,  192). 

(<)  See  /»  bonis  De  la  Sauttayt,  L.  R., 
3  r.  &  D.  42 ;  In  bonit  Donaldton,  L. 
R.,  3  P.  4  D.  46 ;  /n  boni*  OtUti,  27 
W.  R.  323. 
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CHAPTSB   I. 


Ite  effect  on 
the  legal 
operation  of 
wilU. 


BY   WHAT    LOCAL  LAW  WILLS   AHE   REOULATED. 

the  same  is  made.  By  sect.  4  the  act  is  not  to  invahdate  any 
will  or  other  testamentary  instrument  as  regards  personal  estate 
which  would  have  been  valid  if  the  act  had  not  been  passed,  except 
as  such  will  or  instrument  may  be  revoked  or  altered  by  any 
subsequent  will  or  testamentary  instrument  made  valid  by  the  act. 

Thus,  for  the  i)urpo8e  of  British  probate,  a  choice  is  given  among 
several  forms  of  execution,  all  in  addition  (s.  4)  to  that  which 
alone  was  formerly  sufficient :  and,  in  terms,  the  act  is  directed 
only  to  modes  of  execution  ;  but  it  has  been  held  that  a  testa- 
mentary instrument,  depending  on  the  act  for  the  validity  of  its 
execution,  must  also  depend,  for  its  acceptance  as  a  valid  testa- 
mentary disposition,  on  the  local  law  on  which  its  execution  is 
rested.    Thus,  in  Pechell  v.  Hilderlet/  (m),  a  British  subject  with 
an  English  domicil  died  in  1867,  leaving  a  will  and  codicil,  neither 
of  which  was  executed  according  to  the  law  of  England,  but  the 
codicil  (though  not  the  will)  was  well  executed  according  to  the 
law  of  Italy,  where  it  was  made.     By  that  law,  as  proved  in  the 
case,  it  could  not  stand  alone  without  the  will,  and  did  not  set 
up  the  will,  although  indorsed  upon  it.     It  was  argued  that  the 
codicil  being  well  executed  according  to  the  act,  its  legal  effect 
must  be  determined  by  the  lex  domicilii,  and  that  according  to 
that  law  the  codicil  established  and  made  good  the  will  {v).     But 
Lord  Penzance  was  of  opinion  that  in  determining  the  question 
whether  any  paper  was  testamentary,  regard  could  be  had  to  the 
law  of  one  country  only  at  a  time,  and  that  the  mixing  up  of  the 
legal  precepts  of  two  different  countries  could  only  result  in  con- 
clusions conformable  to  neither.    The  Court  therefore  pronounced 
against  both  documents.     But  in  In  bonis  Lacroix  (m)  a  naturalised 
British  subject  executed  at  Paris  a  will  and  codicil  in  English  form 
relating  to  his  English  property  only,  and  a  holograph  will  in  French 
form  disposing  of  his  property  in  France,  but  referring  directly  to  the 
English  will ;  Sir  J.  Hannen  seemed  to  think,  assuming  the  testator's 
domicil  to  be  French,  that  all  three  instruments  might  be  admitted 
to  probate  under  Lord  Kingsdown's  Act ;   eventually,  however, 
probate  was  granted  of  the  English  will  and  codicil  only. 

Notwithstanding  the  words  "  according  to  the  forms  required 
by  the  law  of  the  place  "  where  the  will  is  made,  sect.  1  of  the  act 
applies  to  a  country  the  law  of  which  does  not  provide  any  forms 
for  testamentary  dispositions  ;  if  a  British  subject  desires  to  makt- 


(«)  L.  R.,  1  P.  &  D.  673. 

(«)  Vide  post,  Chap.  VI.,  s.  xiv. 


(lo)  2  P.  D.  94. 


CONPLICT  OF    LAWS.  ]3 

his  will  in  such  a  place,  any  writing  which  can  he  identified  aM  a    f  haptbr  i. 
will  is  apparently  sufficient;  a^,  all  events  a  holograph  will  signed  ~ 

by  the  testator  is  sufficient  (x). 

The  expreasion  "  personal  estate"  in  sect.  1  of  the  act,  includes  "  IVumnal 
leaseholds  situate  in  England  (y).  T"*^*'*  " 

Sections  1,  2  and  4  of  Lord  Kingsdown's  Act  affect  British  sub-  lea».hoMH. 
jects  only,  and  therefore  do  not  apply  to  any  subject  of  a  foreign  Scope  of  act 
country  (j),  even  in  the  case  of  a  woman  born  a  British  subject 
wiio  has  become  a  foreign  subject  by  marriage  (a).  On  the  other 
hand,  they  apply  to  naturalised  British  subjects  (6),  although 
sect.  1  assumes  that  the  testator  had  his  domicil  of  origin  in  some 
part  of  the  British  dominions.  It  seems  clear  that  the  act  only 
refers  to  the  validity  of  the  will  in  point  of  form,  and  that  it  does 
not  affect  any  question  as  to  its  material  validity,  such  as  the 
(juestion  of  testamentary  capacity  (c). 

III.     Conflict  of  Laws.  -Even  if  Lord  Kingsdown's  Act  does 

■iff»>ct  the  question  of  testamentary  cajjacity  (as  appears  to  be 

ssumed  by  some  writers  (rf) ),  it  is  clear  tiiat  foreign  Courts  are  not 

nmd  to  recognise  the  act  in  determining  whether  a  given  instru- 
ment is  a  valid  will  of  personal  pnpcrty  within  their  own  jurisdiction  : 
and  thus  the  personal  property,  British  and  foreign,  of  a  British  sub- 
ject may  be  distributable  according  to  two  distinct  laws.  Therefore, 
the  necessity  of  conforming  in  the  testamentary  act  to  the  law  of 
the  domicil,  is  still  an  important  doctrine  to  the  numerous  British 
residents  in  foreign  countries;  and  it  appears  that  the  circum- 
stance of  the  contents  of  the  will  indicating  that  the  testator  con- 
templated returning  to  England  (but  which  intention  he  never 
executed  (e) ),  or  even  an  express  declaration  that  he  intends  to 
retain  his  domicil  of  origin  ( /"),  is  insufficient  to  exclude  the  law  of  his 
domicil  ascertained  by  the  facts  of  the  case  (g). 

Some  foreign  countries  do  not  recognise  domicil  as  governing 
the  succession  to  the  movL-able  property  of  a  deceased  person,  but 


{x)  Stoka  V.  Stokes.  78  L.  T.  50. 

(y)  Re  Orasii,  [1905J  1  Ch.  584  ;  Re 
H«/«)B,  35  W.  R.  711. 

(!)  In  bonis  Keller,  61  L.  J.  Pr.  39. 

(o)  In  bonia  Von  Buseck,  «  P.  D.  21 1  ; 
Bloxam  v.  Favre,  9  P.  D.  130. 

(6)  In  bonis  Qally,  1  P.  D.  438 ;  In 
bonis  Lacroix,  2  P.  I).  94. 

(f)  See  Dicey,  Conflict  of  Laws, 
p.  687.  The  point  did  not  arise  in 
Estate  of  Oroos,  [19041  P.  269  (ante, 
p.  9),  as  the  will  was  expressly  made 
in  accordance  with  the  law  governing 


the  testatrix's  testamentary  capacity. 
Some  remarks  on  the  act  will  be  found 
in  Sugden's  K.  P.  Stat.  405-6. 

(d)  Mr.  Vincent,  in  the  fourth  edition 
of  this  work,  p.  8,  n.  (n);  and  apparently 
Lord  St.  Leonards  (Suadcn,  K.  P  S 
405-6). 

(c)  Stanley  v.  Bernes,  3  Hagg.  375. 

(/)  Re  SUer,  3  H.  &  N.  594.  See 
McMidlen  v.  Wadsworth,  14  App.  Cas 
at  p.  6.36, 

(j)  As  to  the  animus  revertendi,  see 
also  Bruce  v.  Bruce,  2  B.  4  P.  229,  n. 
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land. 


BY   WHAT   LOCAL   LAW   WILLS   ARE   REOULATKD. 

treat  it  as  governed  by  the  law  of  the  country  of  which  he  was  a 
subject.  The  right  principle  to  be  applied  in  cases  of  this  kind 
cannot  be  said  to  be  satisfactorily  settled,  but  at  present  the 
result  appears  to  be  that  a  British  subject  who  makes  his  permanent 
home  in  such  a  country  retains  his  domicil  of  birth  so  far  as  regards 
the  distribution  of  his  property  in  England  (li). 

If  an  Englishman,  domiciled  abroad,  has  real  estate  (including 
in  this  definition  property  held  by  him  for  terms  of  years)  in  his 
native  country,  and  also  personal  property  there  or  elsewhere, 
he  ought  to  make  two  wills,  one  devising  his  English  lands,  duly 
framed  and  executed  for  that  purpose  according  to  the  forms  of 
the  English  law,  and  the  other  bequeathing,  if  permitted,  his  per- 
sonal (or  rather  his  moveable)  estate  conformably  to  the  foreign 
law.  Wills  made  under  such  circumstances  require  more  than 
ordinary  care,  in  order  to  avoid  some  perplexing  questions  arising 
out  of  the  conflict  in  the  laws  governing  the  real  and  personal 
property  respectively  (i),  and  also  in  order  to  avoid  any  question 
of  incorporation  by  reference  (;'). 

Such  questions  may  arise,  and  indeed  have  most  frequently 
arisen,  in  regard  to  the  property  of  Englishmen  domiciled  in  Scot- 
land, or  of  Scotchmen  domiciled  in  England ;  the  law  of  succession 
and  testamentary  disposition  being,  in  some  respects,  different 
in  these  two  sections  of  the  United  Kingdom  (k).  Thus,  in  Bal/our 
v.  Scott  (I),  where  a  person  domiciled  in  England  died  intestate, 
leaving  real  estate  in  Scotland,  the  heir  was  one  of  the  next  of 
kin,  and  claimed  a  share  of  the  personal  estate.     By  the  law  of 


(ft)  Re  Johnson.  (1903]    I   Ch.  821. 

DOflt    T).  2»>» 

(0*  See  Brodie  v.  Barry,  2  V.  &  B. 
130 ;  In  bonU  Smart,  9  P.  D.  «4 ;  and 
ReiChrk,  [1904]  1  Ch.  294. 

(j)  See  In  bonis  Murray,  [180«]  P. 
66,  post,  Chap.  VI.,  s.  xv. 

(fc)  In  Scotland  there  was  formerly 
no  direct  power  of  disposing  of  real 
estate  by  will,  but  if  there  was  a  con- 
veyance previously  executed  according 
to  the  proper  feudal  forms,  the  party 
might  by  will  declare  the  use  and  tru.st 
to  which  it  should  enure.  Per  Sir  W. 
(Jrant  in  Brodie  v.  Barry,  2  V.  &  B.  132. 
But  by  31  &  32  Vict.  c.  101,  s.  20,  land 
in  Scotland  may  now  be  disposed  of 
directly  by  will.  Where  a  domiciled 
Scotchman  dies  intestate,  leaving  infant 
rhildren,  and  poMMwed  of  property  in 
Scotland  and  England,  the  Court  of 
Session,  it  seems,  appoints  a  factor  to 
the   children,    to   whom   the   English 


Court  grants  administration  :  In  bonis 
Johnston,  4  Hagg.  182 ;  see  Stvdd  v. 
Cooie,  8  App.  Ca.  577. 

In  previous  editions  of  this  work  it 
was  suggested  that  it  a  Scotchman,  i.e. 
a  British  subject,  were  to  make  a  will, 
which  by  the  law  of  Scotland  is  not 
revoked  by  marriage,  and  were  subse- 
quently to  marry  in  England  after 
having  acquired  an  Enghsh  domicil,  a 
question  of  some  nicety  might  probably 
arise  as  to  whether  the  will  was  revoked 
by  the  marriage.  See  per  Wilde,  .J.,  in 
In  bonis  Reid,  h.  K.,  1  P.  *  D.  at  p.  70. 
In  a  similar  case  (Re  Martin,  [1900]  P. 
211)  it  was  decif*"'!  that  the  will  was 
revoked  by  the  marriage,  but  in  that 
case  the  domicil  of  the  husband  at  the 
time  of  the  marriage  was  English. 

(Z)  6  Br.  P.  C.  550.  stated  in  Sotner- 
itlle  v.  Lord  Somerville,  5  Ve».  750,  ami 
cited  2  V.  A  B.  131  ;  and  aee  AlUn  v. 
Anderson,  5  Hare,  1B3. 


CONFLICT  or  LAWS. 

Scotland,  the  heir  cannot  share  in  the  personal  property  with  the 
other  next  of  kin,  except  on  condition  of  collating  the  real  estate  ; 
that  is,  bringing  it  into  a  mass  with  the  personal  estate,  to  form 
one  common  subject  of  division  (w).  It  was  determined,  however, 
that  he  was  entitled  to  take  his  share  without  complying  with  that 
obligation,  the  case  being  regulated  as  to  the  moveable  property 
by  the  English  law.  ' 

In  Dmmmond  v.  Drummond  (n),  a  person  domiciled  in  England 
had  real  estate  in  Scotland,  upon  which  he  granted  a  heritable 
bond  to  secure  a  debt  contracted  in  England.  He  died  mtestate  ; 
and  the  question  was,  by  which  of  the  estates  this  debt  was  to  be 
borne  ?  By  the  English  law  then  in  force  (o),  the  personal  estate 
was  the  primary  fund  for  the  payment  of  debts  ;  but,  by  the  law 
of  Scotland,  the  real  estate  was  the  primary  fund  for  the  payment 
of  the  heritable  bond.  It  was  determined  that  the  law  of  Scotland 
should  prevail,  and  that  the  real  estate  must  bear  the  burden  (p). 

Speaking  of  these  two  cases.  Sir  Wm.  Grant  has  observed  {q) :  "  In 
the  first  case,  the  disability  of  the  heir  did  not  f<  .w  him  to  England ; 
and  the  personal  estate  was  distributed  as  if  both  the  domicU  and 
the  real  estate  had  been  in  England.  In  the  second,  the  disability 
to  claim  exoneration  out  of  the  personalty  did  follow  him  into 
England ;  and  the  personal  estate  was  distributed  as  if  both  the 
domicil  and  the  real  estate  had  been  in  Scotland." 

But  by  the  law  of  Scotland,  as  of  England,  real  estate  is  only 
a  subsidiary  fund  for  the  payment  of  moveable  debts ;  and  if  the 
Scotch  heir  of  a  domiciled  Englishman  has  paid  them,  the  law  of 
the  domicil  allows  him  to  recover  against  the  personal  estate  (r). 
Conversely,  English  rules  of  marshalling  in  favour  of  legatees  will 
not  be  applied  so  as  to  throw  on  Scotch  real  estate  debts  of  a  domi- 
ciled Englishman,  to  which  it  could  not  be  made  liable  by  the  lex 
loci  (s). 
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(»)  Erek.  Iiut.  Law  of  Scotland,  701, 
5th  edition. 

(n)  «  Br.  P.  C.  601,  cit.  2  V.  4  B.  132. 

(o)  An  heir  or  devisee  cannot  now 
claim  payment  of  a  mortgage  debt  out 
of  the  testator's  parsonal  assets ;  see 
8.  1  of  Locke  King's  Act,  17  &  18  Vict, 
c.  113. 

(p)  But  an  express  direction  by  a 
testator  domiciled  in  England  for  pay- 
ment of  all  his  debts  out  of  a  Kpeoified 
fund  will  include  the  heritable  bond  : 
Maxvxtt  V.  Maxicdl,  L.  R„  4  H.  L. 
506.  Locke  King's  Acts  (post.  Chap. 
LIV.)  do  not  extend  to  Scotland.  A 
heritable  bond  will  not  pass   by  an 


English  will:  Jtrningham  v.  Herbert, 
4  Rum.  388 ;  but  where  there  is  an 
English  security,  and  the  debt  is  further 
secured  by  a  Scotch  heritable  bond,  the 
debt  wiU  pass  by  an  English  will: 
Bucdeuck  V.  Hoare,  4  Mad.  467 ;  Cvtt 
V.  Goring,  18  Beav.  383.  See  further 
as  to  the  nature  of  heritable  bonds, 
Bell's  Commentaries  on  the  Laws  of 
Scotland,  206  ;  Ersk.  Inst.  194. 

(?)  Brodie  v.  Barry,  2  V.  &  B.  at 
p   132. 

(r)  Enrl  of  Winchdsca  v.  Garettu.  2 
Keen,  293. 

(»)  Harrison  v.  Harrimn,  L.  R.,  8  Oh. 
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BY   WHAT   UKAh   LAW   WILLS   ARE   REOI'LATED. 

In  all  these  canes  the  claim  on  the  Scotch  heir  to  exoneration,  or 
hiM  liability  to  be  charged,  was  enforced  by  English  Court*  in  dis- 
tributing the  peraonal  estate  only  where  the  laws  of  both  countries 
agreed  in  conceding  the  claim  or  imposing  the  charge. 

IV.  Ooiuicil.  A  statement  of  some  of  the  more  important  rules 
for  ascertaining  the  doniicil  of  a  testator,  and  a  reference  to  the  cases 
of  most  friHjuent  occurrence,  may  here  be  made  (t). 

The  question  of  domitil  is  determined  by  English  Courts 
according  to  the  doctrines  of  Ei  h  law,  except  (it  seems)  in 
those  cases  in  which  a  person  i»  •  .ent  in  a  country  which  does 
not  recognise  domicil  as  regulating  (juestions  of  succession  (U). 

The  law  attributes  to  everyone  as  soon  as  he  is  born  the  domicil 
of  his  father,  if  he  be  legitimate,  and  the  domicil  of  his  mother,  if 
illegitimate  (m).  This  is  the  domicil  of  birth,  or,  as  it  is  more  fre- 
quently calied,  the  domicil  of  origin  (r),  and  is  involuntary.  Another 
instance  of  involuntary  domicil  is  where  the  domicil  of  an  infant 
is  changed  i>>  a  change  in  the  domicil  of  its  father,  or,  in  the  case 
of  a  fatherless  infant,  by  a  change  in  the  domicil  and  other  acts 
on  the  [)art  of  ita  mother  {w).  So  the  domicil  of  a  lunatic  adult 
may  be  changed  by  a  change  in  the  domicil  of  his  parent  (x).  In 
all  these  cases  the  altered  domicil  cannot  be  regarded  as  the  domicil 
of  origin  ;    it  is  an  acquired  domicil  (.y).    Probably  the  domicil 


{<)  An  to  domicil  generally,  «?e  Dicey. 
Conflict  of  Laws;  Westlake.  Private 
Int.  Law  ;  and  a  valuable  note  in  Hayes 
and  Jarman's  Concise  Forms  of  Wills. 
Most  of  the  definitions  of  domicil  have 
been  copied  from  the  Roman  law,  in 
ignorance  of  the  fact  that  in  Roman 
law  domiriliMm  meant  something  quite 
different  from  what  we  understand  by 
"  domicil "  ;  hence  these  definitions  arc 
inaccurate  when  applied  to  English  law : 
see  the  judgment  of  Kindersley,  V.-C,  in 
Lord  V.  Colvin,  28  L.  J.  Ch.  361,  where  a 
tisefol  definition  of  "  acquired  domicil " 
(that  is,  a  domicil  of  choice)  is  given. 
There  was  formerly  some  confusion 
between  the  two  ideas  of  nationality 
and  domicil,  but  the  distinction  is  now 
too  clearly  recognised  to  require  dis- 
cussion. See  Vdny  v.  Udny,  L.  R.,  1 
H.  L.  So.  441 ;  Haldane  v.  Eckford,  L.  R., 
8  Eq.  631  (where Re CapdevieUe,  2H.  & C. 
986 ;  Att.-Gen.  v.  CounUu  Bluehtr  de 
WakMnU,  3  H.  &  C.  374,  and  Moorhouse 
V.  Lord,  10  H.  L.C.  272, are  referred  to); 
Brunei  v.  Brunei,  L.  R.,  12  Eq.  298 ; 
DougUu  V.  DovgUu,  L.  R.,  12  Eq.  617. 


(«)  I'cr  Lindley,  M.  R..  in  He  Martin, 
[1900]  P.  at  p.  227 ;  Re  yoAn«>n,[1903] 
1  Ch.  801,  post. 

(u)  Dalhoutit  v.  M'Douall,  7  CI.  & 
F.  817  ;  Munro  v.  ilunro,  7  CL  &  F. 
842  ;  Re  PatUn,  6  Jur.  N.  8.  151 ;  Udny 
V.  Udny,  U  R.,  1  H.  L.  So.  441,  where  the 
earlier  cases,  including  The  Indian 
Chief,  3  C.  Rob.  Adm.  12,  and  Munroe 
V.  Doiiglan,  5  Madd.  405  (in  which  Sir 
John  Leach  laid  down  much  bad  law), 
are  referred  to. 

(v)  TLe  expression  is  not  strictly 
accurate,  for  in  Roman  law  domieilium 
and  origo  were  two  distinct  things : 
see  Sweet's  Law  Dictionary,  s.  v., 
"Domicile."  In  Wirtam  v.  Att.-Gtn., 
[1904]  A.  C.  p.  290,  Lord  Macnaghten 
expr^sed  a  preference  for  the  term 
"  domicil  of  origin." 

(w)  As  to  this,  see  infra,  p.  23. 

(x)  Sharpe  v.  Critpin,  L.  R.,  1  P.  & 
D.  611. 

(V)  Re  Macreight,  30  Ch.  D.  1R5 ;  Re 
Craignith,  [1892]  3  Ch.  180;  Re  Beau- 
mont, [1893]  3  Ch.  490. 


ooincn.. 

V  hich  a  woman  acquires  by  marrying  a  man  with  a  different  domicil 
to  her  own  may  be  looked  ujwn  as  an  iuvolunter>  domicil  (:),  but 
the  point  ia  not  material,  aa  the  important  distinction  is  between 
the  domicil  of  origin  and  an  acquired  domicil,  whether  voluntary  or 
involuntary. 

The  chief  points  which  require  to  be  borne  in  mind  in  connection 
with  the  domicil  of  origin  are :  that  everyone  is  assumed  to  pre- 
serve his  domicil  of  origin  until  it  is  shewn  that  he  has  acquinil 
another  domicil;   that  there  is  a  presumption   aRainat  a  mairs 
intention  to  abandon  his  domicil  of  origin  ;    that  the  domicil  »{ 
origin  revives  if  a  man  loses  his  accjuired  domicil ;    and  that  it 
is  more  difficult  to  lose  the  domicil  of  origin  than  an  acquired 
domicilJ(rt). 
A  man  cannot  have  more  than  one  testamentary  domicil  (b). 
As  soon  as  an  individual  is  sui  juris,  it  is  competent  to  him  to 
abandon  his  domicil  of  origin,  and  to  elect  and  assume  another 
domicU,  which  is  called  his  domicil  of  choice  (r).     When  another 
domicil  is  put  on,  the  domicil  of  origin  is  for  that  purpose  relin- 
quished, and  remains  in  abeyance  during  the  continuance  of  the 
domicil  of  choice,  but  it  revives  and  exists  whenever  there  is  no 
other  domicU  (as  when  the  domicil  of  choice  is  in  fact  abandoned  (d) 
with  the  intention  of  never  returning),  and  it  does  not  require  to 
be  regained  or  reconstituted  animo  et  facto  in  the  manner  which 
is  necessary  for  the  acquisition  of  a  domicil  of  choice  {e).     Domicil 
of  choice  is  constituted  by  residence  freely  chosen  and  intended 
to  continue  for  a  non-limited  period  CO ;  and  length  of  residence 
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U)  In  VdHg  V.  Udny,  Lord  Westbury 
laid  that  domicil  by  operation  of  law, 
aa  on  marriage,  in  a  domicil  of  choice ; 
but  this,  of  course,  was  a  mere  expres- 
sion of  opinion.  His  statement  that 
all  domicUs,  other  than  the  domicil  of 
origin,  are  domicib  of  choice,  is  clearly 
inaccurate. 

(o)  Lord  V.  Colvin,  28  L.  J.  Cb.  301 ; 
Bell  V.  Kennedjf,  h.  R,  1  H.  L.  So.  307  ; 
Vdny  V.  Vdny,  ib.  441  ;  HunUy  v. 
aaskell,  [1906]  A.  C.  56. 

(6)  Forbes  v.  Forbes,  Kay,  333.  See 
Dicey,  p.  98.  The  notion  that  a  man 
can  have  two  domtcik  is  probably  de- 
rived partly  from  a  misapprehension  as 
to  the  meaning  of  domicilium  in  Roman 
law  (see  Sweet's  Law  Dictionary,  a.  v.) 
aivl  partly  from  the  use  of  the  French 
word  domicile  in  the  senw  of  "resi- 
dence": see  MeMulUn  v.   Wadsworth, 

J.— vor..  I. 


14  A.  C.  631,  where  the  phraso  "  inter- 
national domicil  "  appears  to  be  i«jd 
as  mcamcg  "  domicil  "  in  the  prowr 
sense  of  the  term.  "^ 

(f)  See  Bempde  v.  Johnstone,  3  Ves. 
108 ;  Drevon  v.  Drevon,  12  VV  R  94H  • 
King  v.  Foxwelt,  3  Ch.  D.  518. 

(d)  The  intention  without  the  act  of 
abandonment  is  insufficient:  Inb  Ratle- 
«*H,  32  L.  J.  Prob.  203  ;  Re  M„rrelt.-M 
Ch.  U.  400.     And  the  mere  fact  that  a 
person  saiU  f»>r  his  native  country  from 
the  country  where  he  has  acquired  a 
domicU  of  choice,  does  not  prove  that 
he  mtended  to  abandon  it:    Luall  v 
Poton.  25  L.  .1.  Ch.  746  (where  the  tes^ 
tator  died  m  itinere). 
{e)  King  v.  Foxwell.  3  Ch.  D.  518. 
(/)  As   to  what  constitutes   a   non- 
limited  period,  see  Anderson  v.  Laruu- 
vtlle,  9  Moo.  P.  C.  325. 
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CHAPTM 


How  far 

residencp  M 
»  tnt  o( 
domiril. 


w  a  moet  imfwrtant  ingrodiont  from  whieh  to  inf«T  vuc  animus 
manendi  (f/),  but  it  is  not  conrliwivf  (h). 

The  burden  of  prcMif  in  on  tlioHe  who  allege  that  the  doniicil  of 
origin  ha«  Wen  U^t  (#'). 

"  The  question  of  tloinieil."  said  Lord  Louphborough,  in  tW 
case  of  Hewjide  v.  JohmUmv  (j),  ''  priniti  facie  is  nuich  more  a 
.juestion  of  fact  than  of  law.  The  actual  place  where  [a  prsonl 
18,  is  prima  facie  to  a  great  many  given  purptm-s  his  domicd. 
You  encounter  that,  if  you  shew,  it  is  eitlier  constrained,  or  from 
the  necessity  of  his  afTairs,  or  transitory ;  that  he  is  a  sojounier ; 
and  you  take  from  it  all  character  of  permanency.  If  on  the 
contrary  you  shew,  that  the  i>lace  of  his  residence  is  the  seat  of 
his  fortune ;  if  the  place  of  his  birth,  ui>on  which  I  lay  the  least 
stress ;  but  if  the  place  of  his  education,  where  he  accjuirod  all 
his  early  habits,  friends  and  connections,  and  all  the  links  that 
attach  iiim  to  society,  are  found  there  ;  if  you  add  to  that,  that 
he  had  no  other  fixed  residence  upon  an  establishment  of  his  own, 
you  answer  the  (juestion  ;  which  would  be,  where  does  he  reside  ? 
In  London.  Is  that  his  domicil  ?  It  is :  unless  you  shew,  that  is 
not  the  place  where  he  would  be,  if  there  were  no  particular  circum- 
stance to  determine  his  position  in  some  other  place  at  that  periotl." 

Lord  Loughborough's  remark  that  a  transitory  residence  in  a 
country  is  not  sufficient  to  shew  that  the  person  in  question  has 
acquired  a  domicil  of  choice  there,  is  borne  out  by  the  decision 
in  Re  Patience (k).  In  that  case  P.'s  domicil  of  origin  was  Scotih  ; 
he  was  in  the  Army  and  served  abroad  until  1^^  'vhen  he  retired ; 
from  that  time  until  his  death  in  1882  he  resideo  ■  lodgings,  hotels, 
and  boarding  houses  in  various  places  in  England  ;  from  the  year 
1810  till  his  death  he  never  revisited  Scotland,  and  he  left  no 
property  whatever  in  that  country :  it  was  held  that  his  domicil 
was  Scotch  (I).    On  the  other  hand,  in  Re  Craiynish  (m),  where 


(g)  CoftreH  v.  CoeJcrell,  25  L.  J.  Ch. 
732  ;  Dourtt  v.  (ieoghegan,  9  Ch.  U.  441  ; 
Re  Craigniih,  [1892]  3  Ch.  180.  By  the 
Domicile  Act,  1881,  power  is  gUcn  to 
the  Crown  to  make  conventions  with 
foreign  countries  for  the  purpose  of 
establishing  rules  as  to  the  fortnalities 
required  for  a  change  of  domicil  by 
subjects  of  the  two  rountries  between 
which  the  convention  is  made.  As  to 
the  operation  of  this  act,  see  Sued. 
R.  P.  S.  p.  406.  It  is  believed  that  no 
such  convention  has  Ijeen  entered  into. 

(A)  Re  Patifnte,  and  other  cases  cited 
infra. 


(,)  Winana  v.  Atl.Gen.,  [1904]  A.  C. 
087  ;  Huntty  v.  UaaktU,  [190«]  A.  C.  «i. 

(j)  3  Ves.  201.  See  also  Vdny  v. 
Vdny,  supra;  Stevenson  v.  Maison, 
L.  R.,  17  Eq.  78. 

(*■)  29  Ch.  D.  970. 

(/)  Lord  V.  Calvin,  28  L.  I.  Ch.  361, 
and  Huntly  v.  GatktU,  [19t«i]  A.  C.  iW. 
are  other  examples  of  the  atrictneas 
with  which  an  intention  to  acquire  a 
new  domicil  must  be  proveil. 

(m)  [1892]  3  Ch.  180.  TT.i.-,  was  a 
peculiar  case,  inasmuch  as  the  question 
arose  during  the  lifetime  of  the  person 
whose  domicil  wax  in  dispute. 


noMirii,. 

tho  plaintiff.  ,lon.i.-iI  ,.f  „r,«i„  wa,  8<..u-l,.  it  w«,  hold  ..„  ,1... 
..vuleiuc  that  h..  \md  a<-.,..ir...|  «  .loiuiHI  i„  Kr.phuul  ;    h..  ha.l  1...1 
a  n.v,„R    ,f.  ,n  all  partn  of  tl...  worhl  until  1...  „.„rr,..U,  wlun  I,.. 
,a.m.  to  L..n,lon    a,ui  liv,..!  tlu-r..  i„   h-.t.-ls  h„.|  h^i^j,,.,,  f„,  ^ 
ew  y-arH.  whon   I...    t.K.k    a    f„rni.slH-.l    h.-us.. ;    h..   u.y^r  mo,.,... 
to  have  had  a   iH-rmanont    •  ho.,..."  ,„   K,„l«,.d.  U.    his  „.t..,.- 
t.on    o  sottl..  ,„  that  ........try  apiH.arod    fron,   hi.   „..h1..  .,f  |if.. 

..-«-«     V     />«„,.(„,,   a..M.r    V.    ao„l,l,r   (,.,.H,Hi    nn.,n.   v' 
.lt..en^  ip)    an.  al.so  ......  i,.  .....1.  .,f  wh.ch  ,h..   u„...„|,..|  hf.. 

of  th,.  tostator  „.a,lo  ,t  d.»Ii..„|t  to  .s«v  v.ith  ronfid,.,,,..  wh.T..  hi. 
■  home     wa.. 

Whor..  an  Kngli.h.nan  or  Sfot<-h„,an  divi.l...   hi.  tin,..  al,.,„t 
.-lUHliy  h..tweon  the  two  countrie..  th.-  actual  don.icil  i.  .o,,.,- 
nuH..  d.fheu  t   to   ho   a..-erttti„...|.    fr„,„    ,h,.  ..(..onto   of   nr,.„„„ 
d..ratu.R  ..v,donco  ,,.  favour  of  ...thor.     Such  wa.  th.-  .a...  I  |  o,d 
N.n,erv,llo  V).    a    hcotd.n.an,    origi.u.Hy    don.icilod    ,„    Scotlan.l 
who  wa.  elected  a  n.,,ro.e„tative  p.^r  of  Scotland,  took  a  houHe' 
m  Lon.lon.  and  hved  th.-re  half  th.-  year,  the  ren.ainder  of  whicT 
e  .,.ent  m  .Scotland,  wher..  he  still  ha.l  an  e.tahli.hn.ent  •    he 
.I.0.1  at  h,.   house  ,„   J.o„don.      Sir  K.    P.  Arden,  M    ]{     „/.., 
au  elaborate  argun.ent.  held   that  the  original  do.ni..il   roii.ained 
unchanged    and,   consequently,  the   sucTossion    to   the    personal 
property  of  the  debased  noblen.an  (who  had  died  intestate)  was 
to  b..  go^.r„.•d  by  the  law  of  Scotland.    In  .•„...  of  r...idence  e. p.allv 
d.v.ded  between  tu.,  places,  the  constant  r.>si.l..nee  of  his  wife 
an.   fan.,  y  ,„  one  of  the.n  is  strong  evidence  of  ani.nus  in  favour 
of  .loimcil  in  that  place  (r). 

The  fact  that  a  man,  living  i„  a  foreign  .ountry.  n.arries  a  woman 
wh., ,.  a  nafye  of  that  country,  tends  to  shew  an  intention  on  his 
part  t«  make  it  his  permanent  home  (»). 
Lord  Loughborough's  remark  that  a  n^.idence  which  is  "con 

Ti       :r  "°'  P"'*^"'^''  ""  ^'""^^  "^  •'«-*"'.  i«  «^lHo  bor^e 
out  by  the  authorities. 

If  the  residence  is  "constrained-'  by  external  necessity,  as  by 
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(1)  liM.  &  W.  511. 
{<>)  [1892]  1'.  240. 
(p)  (1«04)  A.  C.  287. 
('/)  Sumerville  v.   fMrd  So>nervillp    5 
\  cs.  7")0. 

(r)  Forbes  v.  Forbe/),  K«y,  3(14  ■ 
Attchimn  V.  Dixon,  I..  R,.  lo  Hfi.  58!»  • 
Halt  V.  Atl..f,fn.  ofSf»  South   Wuh.'. 


3  App.  r„.  33fi.     But  see  per  Wickem.. 
\^i  .,  Jh>„jl„s  V.  Jiouglai,,  L.  K.,  12  Eq. 

(»)  See  ftf  Orate,  40  Ch.  D.  2Ili  Tho 
prc.sumplioii  appears  to  have  l.e,.n 
rebutted  by  other  cireunimanorH  i„ 
'^  r'tchegni/fn  v.  DKtchtt    ,.,,,  13  p   u. 


2-2 


20 


CBAFTCB    L 


Effect  of 
entering 
Army. 
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the  duties  of  military  or  naval  service  (t) ;  or  of  a  temporary 
poUtical(M)  or  judicial  (v)  office;  by  imprisonment  (u),  or  by  flight 
from  civil  commotion  or  revolution  (x)  or  to  avoid  creditors  (y) ;  it 
wiU  not  confer  a  domicil  (z).    But  if  a  person  comes  to  England  to 
escape  a  sentence  of  imprisonment  passed  upon  him  m  his  native 
comitry,  this  wiU  not  prevent  his  acquiring  an  English  domici  • 
if  he  shews  an  intention  of  settling  permanently  in  this  country  (a) 
Again,  neither  an  ambassador  (b),  nor  a  consul  (c),  loses  his  original 
domicil  merely  by  residence  in  the  foreign  countrj-  where  he  is 
accredited.    But  a  person  holding  a  permanent  office  in  an  Enghsh 
colonv  which  requires  his  residence  there,  may  shew  an  intention 
of  B  ".king  it  his  home  {d).    So  an  ambassador  (e),  or  a  consul  (/), 
may  by  his  conduct  and  declarations  shew  an  intention  to  acquire 
a  domicil  in  the  country  where  he  lives.    And  if  a  consul  engage 
in  trade,  his  character  of  consul  is,  for  some  purposes  at  least, 
merged  in  that  of  merchant  (j/).     On  the  other  hand,  if,  being 
already  domiciled  in  a  foreign  country,  a  man  be  appointed  by 
his  own  sovereign  ambassador  (h)  or  consul  (i)  in  that  country, 
his  original  domicU  is  not  thereby  revived.     The  status  of  an 
English  peer  does  not  prevent  his  acquiring  a  foreign  domicil  (;). 
It  is  said  that  if  a  foreigner  enters  the  military  service  of  the 


(0  AU.-Gen.  v.  Napier,  6  Ex.  217; 
Phillim.  Domicile,  p.  79.  Persons 
entering  the  military  service  of  a  foreign 
gtote  acquire  the  domicil  of  that  state, 
ib. ;  and  service  under  the  East  India 
Company  formerly  gave  an  Indian  or 
Anglo-Indian  domicil ;  Bruce  v.  Bruee, 
2  B.  &  P.  229 ;  Jf unroe  v.  Douglas,  5 
Madd.  379;  Craigie  v.  Lewin,  7  Jur. 
619;  Moorhouse  v.  Lord,  10  H.  L.  C. 
272 ;  AUardiu  v.  Onslow,  33  L.  J.  Ch. 
434 ;  Forhet  v.  Forhet,  Kay,  356.  As 
to  these  eases,  see  infra,  p.  21.  With 
a  few  immaterial  differences,  the  stat.  1 
Vict.  c.  26  was  made  law  in  India  by  an 
aot  of  council,  No.  25,  a.d.  1838,  and 
appUes  to  all  wills  made  on  or  after 
February  1,  1839.  And  by  the  Indian 
Succession  Act  (Act  X.),  1805,  succes- 
sion to  immoveable  property  m  India 
is  regulated  by  the  law  of  India  ;  that 
to  moveables  by  the  law  of  the  domicil. 
See  Macdonald  v.  Macdonald,  L.  R.,  14 
Eq.  60. 

(u)  AttOen.  v.  PoUinger,  6  H.  &  >. 
733,  747  (Governor  of  the  Cape  and  of 
Madras). 

(r)  Att.-Oen.  v.  Roue,  1  H.  *  (..  Jl 
(Chief  Justice  of  Ceylon). 

{w)  Phillim.  on  Domicile,  p.  87. 


{x)  De  Bonneval  v.  De  Bonneval,  1 
Curt.  850. 

(!/)  Pitt  V.  PiU,  12  W.  R.  1089. 

(z)  This  rule  appUes  as  well  to  the 
loBS  of  an  acquired  a.s  to  that  of  an 
originul  domicil :  Be  Macreight,  30  Ch. 
D.   165. 

(a)  Be  Martin,  [1900]  P.  211. 

(6)  Story,  Confl.  s.  48 ;  Phillim.  on- 
Dom.  p.  79. 

(c)  Shitrpe  V.  Crispin,  h.  R.,  1  P.  & 
D.  611. 

(d)  Dicey,  146;  Commtssioners  o) 
Inland  Bevenws  v.  Gordon's  Kxecutori, 
12  Cas.  Court  Seas.  657. 

(c)  Heath  V.  Sampson,  14  Bea.  441. 

( /)  Dicey,  153.  „   „  .     .  , 

(J)  The  Indian  Chief,  3  C.  Rob.  Ad. 
22  ;  Phillim.  on  Domicile,  pp.  124,  125. 
By  the  rules  of  their  service  British 
Consuls  are  forbidden  to  take  part  in 
mercantile  aflaiifl.  Sharpe  v.  Crispin, 
L.  R.,  1  P.  &  D.  617. 

(h)  AU-Uen.  v.  Kent.  1  H.  &  C.  12 : 
ihc  appointment  in  that  case  was  as 
attache,  but  the  principle  seems  to 
apply  to  ambassadors. 

(i)  Sharpe  v.  Crispin,  U  R.,  1  P-  & 
D.  611. 

(;)  HamiUoH  v.  Dallas,  1  Ch.  D.  257. 


DOHICIL. 

United  Kingdom,  he  thereby  acquires  an  English  domicil  (k).  If  so, 
sufficient  importance  was  not  given  to  the  fact  in  the  case  of  Re 
Diihep  Singh  (I). 

Where,  as  in  the  United  Kingdom,  different  laws  prevail  in 
different  parts,  a  domicil  in  one,  as  in  Jersey  or  Scotland,  is  not 
altered  by  entering  the  military  or  naval  service  of    he  kingdom 
whether  the  domicil  is  original  (m)  or  acquired  (n).     And  apparently 
the  same  rule  applies  to  the  civil  service  (o). 

The  old  decisions  on  the  so-called  Anglo-Indian  domicil  acquired 
by  the  servants  of  the  East  India  Company  (p)  are  anomalous, 
and  the  effect  of  a  residence  in  India  is  a  matter  of  doubt  (q). 

Attempts  have  been  made  to  establish  the  doctrine  that  a  kind 
of  extra-territorial  domicil  may  be  acquired  in  such  countries  as 
China  and  Turkey,  where  British  subjects  have  established  settle- 
nioiits  under  the  protection  of  treaties  entered  into  between  the 
British  Government  and  the  Government  of  the  country,  but  it 
is  settled  that  "the  idea  of  a  domicil,  independent  of' locality, 
and  arising  simply  from  membership  of  a  privileged  society,  is 
not  reconcileable  with  any  of  the  numerous  definitions  of  domicil 
to  be  found  in  the  books"  (f).  There  is,  therefore,  no  such  thing 
as  an  Anglo-Chmese  or  Anglo-Egyptian  domicil. 

The  effect  of  residence  in  conferring  a  new  domicil  may  also  be 
counteracted  by  the  nature  of  the  community  in  which  the  testator 
lived.  If  there  is  a  fundamental  difference  between  the  religion 
laws,  habits  and  customs  of  that  community  and  those  of  the  testa- 
tor's native  oountry-as  where  he,  being  an  Englishman,  has 
resided  m  a  country  like  China  or  Turkey-a  strong  presumption 
IS  raised  against  his  having  acquired  a  domicil  in  that  country  (») 
On  the  other  hand,  it  seems  clear  that  if  a  person  has  made  up 
his  mind  to  leave  the  place  of  his  original  domicil  and  permanently 
settle  in  another  country,  a  residence  in  pursuance  of  that  inten- 
tion, however  short,  will  establish  a  domicil  there  (t) 
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Loral  domioil 
not  affected 
by  service 
under  Crown. 


Angln-Indj»n 
(tomiril. 


Extra 

territorial 

domicil. 


Residence  in 
half -civilised 
countries. 


Residence 
may  be 
short. 


(i)  Presidtnl  of  the  United  State*  v. 
Drnmmond,  33  Bca.  449.  See  ante 
p.  20.  n.  ((). 

(/)  7  Morrell,  228. 

(m)  In  b.  Patten,  fl  Jur.  N.  ,«.  161  • 
Broun  v.  Smith,  15  Bea.  444  ;  A'«  parte 
Cunningham,  13  Q.  B.  D.  419. 

(b)  Re  Macreighl,  30  Ch.  D.  166. 

(o)  Vrquhart  v.  Bvtterfield,  37  Ch.  D. 
357. 

ip)  Ante,  p.  20,  n.  (/). 

(?)  Jopp  V.  Wood,  4  D.  J.  *  8.  616 ; 


ftt  TootaTi  Trutt*.    23   Ch.   D.   632- 
Dicey,  156,  738. 

(r)  Judgment  of  P.  C.  in  Abdul- 
Mtsnh  V.  Farra,  13  A.  C.  p.  439.  ap- 
proving Re  TootaVn  Tru»U>,  23  Ch.  D. 
532. 

(»)  Re  TootaVa  Truttg,  23  Ch.  D.  532 
followmg  The  Indian  Chief,  3  C.  Rob 
Ad.  22  ;  Malttua  v.  Maltait,  1  Rob.  67 

(0  Per  Lord  Cranvnrfh  in  BfU  v 
Kennedy,  L.  R.,  1  H.  L.  Sc.  p.  319. 


ijp:ap- 
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CHAFTHt  I. 

Kesidence  for 
busineas : 
intention  to 
return. 


Residence  as 
trader. 


Officer  on 
half-pay. 


Residence 
for  health's 
sake. 

Declarations 
of  intention 
to  return. 


If  it  appears  that  a  man  resides  in  a  foreign  country  for  the 
purposes  of  his  private  busine.ss,  always  retaining  the  wish  and 
intention  of  returning  to  his  native  country,  he  does  not  lose  his 
domicil  of  origin  («)•  But  vague  expressions  of  an  intention  to 
return  at  some  indefinite  future  time— such  as  "  when  I  have 
made  my  fortune  " — are  not  of  themselves  sufficient  to  shew  that 
a  man's  residence  is  temporary  (v).  And  as  a  general  rule,  a 
man  who  settles  as  a  trader  in  a  foreign  country  will  thereby 
commonly  acquire  a  domicil  in  that  country  (w) ;  nor  is  the  contrary 
to  be  inferred  merely  because,  being  a  British  subject,  he  invariably 
acts  and  regards  himself  as  an  Englishman  (x).  Nor  will  his  being 
an  officer  in  the  British  service  on  half-pay,  and  (in  order  to  retain 
his  pay)  requiring  and  obtaining  leave  of  absence  (//),  nor  being  an 
officer  on  unUmited  furlough,  subject  to  a  positive  obligation  to 
return  to  duty  when  ordered  (z),  prevent  his  acquiring  a  domicil 
other  than  British ;  though  such  an  obligation  would  be  strong  to 
rebut  any  presumption  that  a  domicil  was  contemplated  in  a  foreign 
country  where  the  obligation  could  not  be  enforced,  for  an  intention 
contrary  to  duty  is  not  to  be  presumed  (n). 

Residence  in  any  place  for  health's  sake  is  of  dubious  import ; 
and  further  manifestation  of  intention  is  requisite  before  such 
residence  can  be  asstimed  to  be  permanent  (b). 

In  a  case  where  no  special  circumstances  of  the  kind  above  referred 
to  present  themselves,  it  may  be  laid  down,  as  a  general  rule,  that 
if  a  person  has  in  fact  taken  up  a  permanent  residence  in  a  country 
he  will  be  deemed  to  have  acquired  a  domicil  of  choice  there,  and 
mere  declarations  of  an  intention  to  return  to  the  country  of  his 
birth  will  not  be  sufficient  to  rebut  that  presumption,  so  as  to 
revive  the  original  domicil  (c). 


(m)  Jopp  V.  Wood,  4  D.  J.  &  s.  «ifi. 

(r)  Dottcel  v-OeoglugaH,  9  Ch.  V.  441. 
The  statement  of  Kindersley,  V.-C,  in 
Allardice  \ .  Omlou;  33  L.  J.  Ch.  p.  4311, 
goes  too  far. 

(«))  Cockrfll  V.  CKkrell.  25  L.  .1.  Ch. 
730 ;  Allardice  v.  Onslow,  33  L.  .1.  Ch. 
434 ;  Doucel  v.  Oeoghegan,  9  Ch.  1). 
441  :  «c  (lror(,  40  Ch.  D.  210. 

{x)  Moore  v.  Budd,  4  Hagg.  346.  As 
to  whether  treaties  between  two  coun- 
tries have  any  bearing  on  the  question 
of  domicil,  see  Maltans  v.  MuUa»s,  1 
Rob.  67. 

(y)  Codcrell  v.  Corkrell.  25  L.  J.  Ch. 
73t).  See  also  Oomm.  1.  R.  v.  Gordon  a 
Exerutorn,  12  Cas.  Court  Sess.  657. 


(;)  Att.Gen.  v.  Pottinger,  6  H.  &  N. 
733,  747  ;  Forbts  v.  Forbex,  Kay,  369  ; 
Thf  Lauderdnh  Peerage,  10  A.  C.  092. 
(Secus.  if  the  furlough  he  for  a  limited 
period  ;  Craigie  v.  Lewin,  3  Curt.  435. 

(o)  Hodgson  v.  De  Beauchesne,  12 
Moo.  P.  C.  C.  285. 

(6)  See  lloskins  v.  Mallhews,  8  D. 
M.  &  <•.  13  ;  JohnJtIon  v.  lieaUie,  10 
CI.  &  F.  1.38;  Hinaiw  v.  Alt.Gen., 
[1904]  A.  C.  287  ;  Be  Jiimes.  08  L.  T. 
438;  Forbes  v.  Forbes,  Kay,  341.  See 
also  per  Lord  Selborne  in  The  Latuicr- 
dale  Peerage.  10  App.  Cas.  at  p.  740. 

(f)  AU.-Gen.  V.  Kent.  1  H.  ot  C.  12 ; 
All.-Gtn.  V.  FHiytraUl,  3  iJi.  010  ;  Rt 
Steer,    3    H.    &    N.    504;  U aidant   v. 
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The  general  rule  w  that  the  domicil  of  a  married  woman  is  that    cHAmR  ,. 
of  iier  husband,  and  that  married  women  cannot  change   their  '^^;~irot 
domicil  of  their  own  act«  (d).     ]Uit  a  wife  after  a  decree  of  divorce   """"i"! 
can  acquire  a  domicil  of  choice  (e).    Whether  the  same  rule  applies  """"'"• 
to  a  wife  who  has  been  judicially  separated  from  her  husband  {/) 
or  whose  husband  has  deserted  her,  or  committed  some  other  offence 
entitling  her  to  a  divorce  or  a  judicial  separation  (,,),  has  not  been 
decided.    But  it  is  clear  that  a  woman  who  is  living  apart  from  her 
husband,  under  an  agreement  for  separation,  cannot  choose  her 
own  domicil  (/<). 


The  domicil  of  a  legitimate  child  is  that  of  the  father,  and  the  Domicil  of 
dominl  of  an  illegitimate  child  is  that  of  the  mother  («)     The  'children, 
.loniicil  of  the  child  changes  with  the  domicil  of  the  father  or 
mother. 

It  has  been  made  a  question,  whether  infant  children  who 
after  the  death  of  the  father,  remain  under  the  care  of  their  mother' 
follow  the  domicil  which  she  may  from  time  to  time  acquire  or 
retain  that  which  their  father  had  at  his  death,  until  they  are 
capable  of  gaming  one  '  ^ts  of  their  own.  As  a  general  rule  the 
domicil  of  the  child-  -  .  h  a  case  follows  that  of  the  mother 
Thus,  where  an  En  ••  ,n  domiciled  in  Guernsey,  died  there 
and  the  widow  came  ,land  and  took  up  her  residence  there' 

bringing  her  children  with  her ;  it  was  held,  that  the  succession 
to  the  personal  property  of  two  of  her  children,  who  died  there 
at  an  early  age,  was  to  be  governed  by  the  law  of  England  there 
bemg  no  ground  to  impute  the  removal  to  fraudulent  intention  (?) 
It  has  been  suggesteil  that  a  widow  on  re-marriage  loses  the  power 
to  change  the  domicil  of  the  infant  children  of  her  former  marriage 
and  that  they  consequently  retain  the  domicil  which  their  mother 


Eet/ivd,  L.  R..  8  Eq.  031  ;  Drevon  v. 
Ihemn,  12  \V.  R.  946;  Bruntl  v. 
lirnnel.  L.  R..  12  Eq.  298 ;  Doueel  v. 
(Ifoghegan,  L.  R.,  9  ch.  D.  441.  Seo 
•Slntnmn  v.  Maaaon,  L.  R.,  17  Eq.  78. 

(rf)  BMiut  V.  Dolphin,  1  Sw.  k  Tr. 
.37.  8.  c.  Dolphin  v.  Robiwi,  7  H.  L.  C. 
390;  Whitromh  v.'  Whilcomb,  2  Curt. 
3.51  ;  Yeherton  v.  Yelverlon,  1  Sw.  & 
Tr.  .'574  ;  He  IMy'n  SfUtemenI,  2.')  Bc»v. 
4lHi;  Dalhousie  v.  Al'Douall,  7  CI  & 
F.  817  :  Hell  v.  Kennedy,  L.  R.,  1  H.  L. 
St>.  ;J07  ;  Harvey  v.  Farnie,  8  A.  C.  43. 
Ah  to  the  effect  of  the  Naturalisation 
Act.  1870,  sec  /»  bonis  Brown-S^tuird, 
70  L.  T.  811.  It  la  possible  that  mere 
cohaoit«tion    might    bo    sufficient    to 


change  a  woman's  domicil :  see  Turtur 

V.    Thompmn,  13  P.   JJ.  37,  where  the 

marriage  was  voidable. 

(e)   WiUinnu  v.  Dormer,  2  Rob.  505 
(/)  Doli>hin  V.  Robins,  7  H.  L.  C.  390 
('/)   Willianu  v.   Dormer,   supra  •  Le. 

Sueur  V.  Le  Sueur,  1  P.  D.  at   p.  140 

et  geq.  "^ 

(h)   Warrender  v.  Wnrrendtr,  2  CI   & 

F.   488;  /fp   Daly's  Setllemeut,   supra. 

hoc  Re  Martin,  [1900]  P.  21 1. 

(i)  Dalhousie    v.    M'Dounll,   supra  • 

Munro  v.  ilunro,  7  CI.  &  F.  842  •  In 

b.  Pollen,  OJur.  X.  S.  131. 
Ji)  Pfioa^r    V.      Wightman.   3   Mer. 

07  ;  Johnstone  v.  Bealtie,  10  CI.  &  F.  at 
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had  immediately  before  her  re-marriage.  But  the  true  rule  has 
been  laid  down  by  Stirling,  J.  (k),  namely,  that  the  change  in  the 
domioil  of  a  fatherle.s8  infant,  which  may  follow  from  a  change  of 
domicil  on  the  part  of  the  mother,  is  not  a  necessary  consequence 
of  the  change  in  the  mother's  domicil,  but  is  the  result  of  the  exer- 
cise by  her  of  a  power  vested  in  her  for  the  welfare  of  the  infant, 
which,  in  their  interest,  she  may  abstain  from  exercising,  even 
when  she  changes  her  own  domicil,  and  the  better  view  seems  to 
be  that  this  power  is  not  lost  by  her  re-marriage. 

It   is    doubtful    whether  a    guardian  can  change  an   infant's 
domicil  (l). 


Lunatic.  If  a  man  at  the  time  he  attains  his  majority  is  of  unsound  mind, 

and  remains  in  that  state  continuously  up  to  the  time  of  his  death, 
the  incapacity  of  minority  is  in  effect  continued,  so  as  to  confer  upon 
the  father  the  right  of  choice  in  the  matter  of  domicil  for  his  son, 
and  a  change  of  domicil  by  the  father  will  usually  produce  a  similar 
change  of  domicil  as  regards  the  son.  In  order  that  such  a  change 
of  domicil  may  be  produced,  it  is  necessary  that  the  son  should  be 
under  the  control  of  his  father  (>n). 


Conflict  of 
laws  a»  to 
domicil. 
Doctrine  of 

He.ni'oi. 


When  a  British  subject  takes  up  his  permanent  residence  in  a 
country,  the  laws  of  which  do  not  recognise  domicil  as  governing 
the  devolution  of  property  after  death,  or  which  do  not  permit  a 
domicil  to  be  acquired  by  mere  residence,  the  question  arises  whether 
English  law  will  treat  him  as  having  acquired  a  domicil  in  that 
country.  It  is  difficult,  if  not  impossible,  to  reconcile  the  decisions 
on  this  question.  The  authority  of  Collier  v.  Rivaz  (n)  has  been 
shaken  hy  Bremer  v.  Freeman  (o),  the  case  which  led  to  the  passing 
of  Lord  King.sdown'8  Act.  In  Re  Tru/ort  (p)  a  British  subject  became 
a  Swiss  subject,  and  afterwards  went  to  reside  in  Fran;  h,  where, 
according  to  English  law  {q),  he  was  domiciled  at  his  deat'r, 
according  to  French  law,  the  succession  to  his  personal  property 
was  governed  by  the  law  of  Switzerland:  the  English  Court 
accepted  this  view,  and  distributed  the  property  in  accordance  with 


(k)  Be  Beaumont,  [18931  3  Oi.  490. 

(/)  Per  Wickens,  V.-C,  in  Douglas  v. 
DougloK,  L.  R.,  12  Eq.  at  p.  625.  It 
8ecmH  that,  by  the  law  of  Scotland,  an 
infant  aged  fourteen  yeans  may  choose 
his  own  domici! :  Vfqvhiirt  v  Bvttfffield, 
37  Ch.  D.  357. 

(m)  Sharpe  v.  Crispin,  L.  R.,  1  P.  * 


D.  611. 

(n)  2  Curt.  85i5. 

(o)  10  Moo.  P.  C.  306,  ante,  p.  1 1. 

(P)  36  Ch.  D.  600. 

iq)  It  does  not  appear  that  the 
deceased  had  a  domicil  in  Franr? 
according  to  French  law. 
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a  decision  of  the  Swiss  Courts,  which  was  accepted  as  binding  on     fHAiTKR  i. 
the  English  Court.     There  was,  therefore,  no  conflict  of  laws  (r). 
In  Hamilton  v.  Dallas  (*),  it  was  held  that  the  deceased  had 
acquired   a   "  de  facto  domicil "   in   France,   although    he    had 
not  complied  with  the  requirem  nta  of  the  Code  Napoleon.    In 
Re  Johnson  (t),  on  the  other  hand,  it  was  held  that  the  moveable 
property  of  a  British  subject  is  not  distributable  in  accordance 
with  the  law  of  his  domicil,  if  he  has  resided  in  a  country  the  law 
of  which  does  not  recognise  domicil  for  purposes  of  succession. 
In  that  case  the  law  of  Baden  (where  the  testatrix  had  lived  for 
many  years)  treated  nationality  as  governing  the  question  of  succes- 
sion, and  her  moveable  property  was  distiibuted  by  our  Courts 
in  accordance  with  the  law  of  Malta,  which  was  her  domicil  of  origin. 
It  is  submitted  that  the  question  requires  further  consideration  (u). 
It  sometimes  happens  that  a  person  has  a  French  domioil  ac- 
cording to  English  law,  and  an  English  domicil  according  to  French 
law.    In  such  o  case  a  will  executed  by  him  according  to  the  require- 
ments of  English  law  may  be  proved  in  England  in  order  to  enable 
the  French  Courts  to  give  effect  to  it  (v). 


(r)  As  to  the  bearing  of  this  case  on 
the  doctrine  of  iff nvoi,  see  Dicey,  718 
st>q.,  where  attention  is  drawn  to  the 
distinction  between  renvoi  as  meaning 
"remittal,"  and  renvoi  as  meaning 
"  transmission." 

(*)  1  Ch.  D.  257. 

(/)  [1903]  1  Ch.  821.  FoUowed  in 
Re  Botce.,  22  T.  L.  K.  711. 

(«)  See  a  note  on  the  case  by  Mr. 
Dicey  in  the  Law  Quarterly  Keview 
(xix.  244),  and  in  his  Conflict  of  Laws 
(pp.  715  spq.).  It  is  submitted  that 
the  true  solution  of   the   difficulty   is 


that  suggested  by  him,  namely,  that  the 
moveables  of  the  deceased  should  have 
been  distributed  in  the  manner  in  which 
the  Courts  in  Baden  would  have  di». 
tributixl  them  if  they  had  been  within 
their  jurisdiction.  A  different  view 
«  taken  by  Mr.  Bate,  Doctrine  of 
Renvoi,  pp.  115  scq.  See  also  Mr. 
Westlakes  International  Law;  his 
theory  of  a  "modified  renvoi"  is 
criticised  by  Mr.  E.  H.  Abbot,  iun..  in 
Law  Q.  Review,  xxiv.  133.* 
(( )  In  bonif  Ilrnn-n-Sequard,  70  L.  T. 

oil. 


•  Since  the  foregoing  if  marks  on  Se  Johnwn  were  put  in  tvoe   an  artidn  nn 
^Vr^^  conclusions  appear  to  agree  in  the  main  «^h  th<ie  above 
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Tenia  nwnliiry -iH 

IV.  ('onlingent.  Joint, and 

Miitmtl  Wilh 40 

V.   Kffiit  of  I'nibate  42 


L — Preliminary. —  Mr.  Jarman  points  out  {n)  that  "  in  a  general 
and  comprehensive  sense,  a  will  consists  of  the  aggregate  of  all  the 
papers  through  which  it  is  dispersed  "  ;  or,  as  it  has  also  been  put, 
a  will  is  the  aggregate  of  a  man's  testamentary  intentions  so  far 
as  they  are  manifested  in  writing,  duly  executed  according  to  the 
statute  (6).  In  this  sense,  therefore,  it  includes  a  codicil.  But 
sometimes  the  term  "  will "  is  used  as  opposed  to  "  codicil,"  the 
distinction  between  the  two  being  that  the  will  is  the  principal, 
and  the  codicil  the  accessory ;  a  codicil  is  a  supplement  by  which 
the  testator  alters  or  adds  to  his  will.  But  these  distinctions  are 
to  some  extent  questions  of  terminology,  for  a  man  may  execute 
two  or  more  instruments,  each  purporting  to  be  a  will  (c),  and 
together  constituting  one  will  (d).  And  on  the  other  hand,  if  he 
leaves  nothing  but  an  instrument  described  as  a  codicil,  it  may  take 
effect  as  a  will  (e).     The  distinction  is  of  importance  where  a  man 


(a)  First  edition,  p.  172;  cited  again 
post.  Chap.  VII. 

(6)  Per  Lord  IVnzanoc  in  Lemagf  v. 
Ooodhan,  L.  R.,  1  P.  *  ».  57;  cit«l 
by  Fry,  J.,  in  Urttn  v.  i  nbe,  9  Ch.  D. 
231. 

(f)  As  in  /n  bonis  Claut,  31  W.  R. 
924,  where  a  man  made  two  wiUs,  one 
limited  to  property  vested  in  him  as 
trustee,  and  the  other  disponing  of  hi« 


own  property.  As  to  wills  disposing 
of  property  in  different  countries,  see 
ante,  p.  14  and  post,  p.  37. 

(d)  See  the  quotation  from  Douglas- 
Mtnzita  v.  Vmphflby,  infra,  p.  38 ;  and 
see  post.  Chap.  VII.  (revocation  by 
subsequent  inconsistent  will,  tc). 

{()  Post,  Chap.  Vn.  (whether  a 
codicil  is  revoked  by  destruction  of 
wiU). 
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revokes  or  revives  his  "will,"  for  the  question  arises  whether    r„.rTKR  ... 

he  thereby  intends  to  revoke  or  revive  a  codicil  to  it  {t).     And  

where  a  will  consists  of  two  or  more  documents,  a  jM-rson  who 
attests  one  of  them  does  not  forfeit  a  benefit  given  him  bv  another, 
if  the  latter  is  separately  executed  and  attested  (./>). 

n.    What  Instruments  are  Testamentaiy.    "A  will,"  says  Ambuutory 
Mr.  Jarman  (g),  "  is  an  mstrument  by  which  a  person  makes  a  dis-  ""I'u™  "' 
IKHition  (h)  of  his  property  to  take  effect  after  his  decease  (i),  *' 
and  which  is  in  it»  own  nature  ambulatory  and  revocable  during 
1.18  life  (/).     It  18  this  ambulatory  quality  which  forms  the  char- 
acteristic of  wills  ;  for,  though  a  disposition  by  deed  may  postpone 
the  possession  or  enjoyment,  or  even  the  vesting,  until  the  death 
.,f  the  disposing  party,  yet  the  postponement  is  in  such  case  pro- 
.iueed  by  the  express  terms,  and  does  not  result  from  the  nature 
..f  the  instrument.     Thus,  if  a  man,  by  deed,  limit  lands  to  the  use 
of  luniself  for  life,  with  remainder  to  the  use  of  A.  in  fee  the  effect 
upon  the  usufructuary  enjoyment  is  precisely  the  same  as  if  he 
should,  by  his  will,  make  an  immediate  devise  of  such  lands  to  A 
in  fee ;  and  yet  the  case  fully  illustrates  the  distinction  in  question  • 
for,  m  the  former  instance,  A.,  immediately  on  the  execution  of 
the  deed,  becomes  entitled  to  a  remainder  in  fee,  though  it  is 
not  to  take  effect  in  possession  until  the  decease  of  the  settlor 
ulule,  m  the  latter,  he  would   take   no  interest  whatever  until 
the  decease  of  the  testator  should  have  called  the  instrument  into 
operation." 

It  will  be  noticed  that  Mr.  Jarman's  definition  includes  only  Appointment 
wills  which  dispose  of  property,  and  his  treatment  of  the  subject    ''y*"' 
therefore,  does  not  extend  to  testamentary  dispositions  of  a  personal  o/^^IZ. 


(f)  Post.  Chap.  VII. 

(ff)  Post,  Chap.  V. 

(7)  First  edition,  p.  11.  It  will  he 
rcmcmbiTttl  that  a  man's  will  may 
be  contained  in  several  testamentary 
ttritiiiKK  :  supra,  p.  20. 

(h)  Where  one  by  will  said,  "  I  pro- 
pose to  give  the  resfduo  by  codieil,  or 
otherwise  to  allow  the  same  to  go  to  my 
next  of  kin  aeeording  to  the  statutes 
for  the  distribution  of  the  estates  of 
intestates,"  and  he  left  no  codicil,  he 
w»s  held  not  to  have  disposed  of  the 
residue:  Anh  v.  Ash,  .33  Bea.  187.  An<l 
if  a  will  altogether  fails  to  Uke  effect  by 
reason  of  the  death  of  the  sole  executor 
and  legatee  in  the  lifetime  of  the  t«8. 


aarh.^oij:^"'"''""^^''^'''"* 

(•)  It  need  not  take  effect  immedi- 
ately  after  his  decease:  In  bonis 
Xeu^ns.  7  Jur.  N.  S.  fi88. 

{;)  As  to  deeds  and  other  dispositiona 
which  are  not  testamentary,  although 
they  only  take  effect  after  the  donors 
death,  see  Fletcher  v.  Fletche,.  i  Ha.  07  • 
Ifughfs  v.  Stubbs,  1  Ha.  470.  As  to 
donations  mortis  causa,  see  Roper 
?»„^??*''''"-  •  =  Watson's  Comp.  Eq. 
130  ;  Powell  v.  Hellimr,  26  Bea.  201  • 
Farquhanmi  v.  fVif,  2  Coll.  3;>rt .' 
i^'V  *"  ■''""^'T  ^-  ^'M'".  [1900] 
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FORM   AND  CHARACTERISTICS  OF  THR   INSTRUMENl. 

character,  such  as  the  question  in  what  manner  and  by  what  words 
a  testator  nuay  appoint  executors  {k)  or  guardians  (/). 

A  testator  may  give  directions  as  to  the  religion  in  which  he 
wishes  his  children  to  be  brought  up  (m). 

These  matters  are  dealt  with  in  special  te.xt- books,  and  are 
therefore  npt  discussed  in  detail  here. 

Where  a  testator  appoints  a  person  to  be  solicitor  or  agent  to 
his  estate,  or  authorises  an  executor  or  trustee  to  make  professional 
charges,  this  amounts  to  the  beque.st  of  a  right  to  remuneration 
for  services  properly  performed  (n). 

As  a  will  is  of  its  own  nature  revocable,  a  declaration  by  a  testator 
that  his  will  is  irrevocable  is  inoperative  (o).  A  covenant  not 
to  revoke  a  will  cannot  be  specifically  enforced,  but  an  action  for 
damages  will  lie  for  the  breach  of  it,  unless  the  will  was  revoked  by 
the  marriage  of  the  covenantor  (p). 

As  a  general  rule,  a  contract  to  bequeath  a  legacy  or  to  leave 
property  by  will  cannot  be  specifically  enforced,  and  only  gives 
rise  to  an  action  for  damages  (</),  but  in  certain  cases  contracts  of 
this  kind  have  been  given  effect  to  specifically.  Thus  a  covenant 
(or  apparently  any  contract  for  valuable  consideration)  to  devise 
land  in  a  particular  way  can  be  specifically  enforced  against  the 


(k)  Ah  to  the  words  which  will  con- 
stitute a  person  "  executor  according  to 
the  tenor,"  see  In  bonis  Montgomery, 
5  N.  of  C.  99 ;  In  honit  Loury,  L.  R.. 
3  P.  *  D.  157  ;  In  bonis  A'lam,  (>6  L.  T. 
382  :  In  bonis  Wilkinson.  [1892]  P.  227  ; 
In  bonis  Cook,  [1902]  P.  114  ;  In  bonis 
Pryse,  [1904]  P.  301  ;  and  other  cases 
cited  in  Bobbins  &  Maw,  p.  3.  As  to 
the  will  of  a  foreigner,  see  In  bonis  Von 
Linden,  [1896]  P.  148.  As  to  the 
appointment  of  a  corporation  as  exe- 
cutor, see  In  bonis  Hunt,  [189(i]  P. 
288;  In  bonis  Martin,  90  L.  T.  264. 
As  to  the  appointment  of  different 
executors  for  different  parts  of  the 
testator's  estate,  or  for  different 
countries,  or  in  different  contingen- 
cies, see  Velho  v.  Leitt,  33  L.  J.  P. 
107  ;  Bobbins  &  Maw,  5 ;  In  bonis 
Lanqford,  L.  R.,  1  P.  &  D.  458.  As  to 
the  revocation  of  an  appointment  of 
executors,  see  post.  Chap.  VII. 

(I)  As  to  what  words  will  amount 
to  an  appointment  of  guardian,  see 
Bridges  v.  Hales,  Mos.  109 ;  Miller  v. 
Harris,  14  8im.  540 ;  Morgan  v. 
UatchtU,  24  L.  J.  Ch.  136 ;  /n  bonis 
Morton,  33  L.  J.  P.  87 ;  Re  0.,  [1892] 
1  Ch.  298- 


(m)  Re  SeanUin,  40  Ch.  D.  200.  It 
is  hardly  necessary  to  say  that  such 
a  direction  is  not  binding  on  the 
Court :  Andreu-s  v.  Salt,  h.  R.,  8  Ch. 
622.  Nor  is  a  direction  by  a  testator 
that  his  esUtc  shall  he  administered 
by  the  Court:  Re  Storken,  38  Ch, 
D.  319. 

(n)  Post,  Chap.  IV. 

(o)   Vynior's  Case,  8  Co.  82a. 

(p)  Robinson  v.  Ommnney,  23  Ch.  D. 
285. 

(q)  Hammershy  v.  De  Biel,  12  CI.  A 
F.  45.  The  contract  must  be  definite  : 
Cochran  r.  Oraham,  19  Ves.  63;  Re 
Fichis,  [1900]  1  Ch.  331,  where  the 
earlier  cases  are  referred  to.  The 
liability  is  not  necessarily  discharged 
bv  a  devise  or  bequest :  Eyre  v.  Monro, 
3"K.  &  J.  305;  Graham  v.  Wickham, 
1  D.  J.  ft  S.  474.  As  to  the  effect  of 
the  covenantee  dying  in  the  testator's 
lifetime,  see  Jones  v.  How,  7  Ha.  267. 
As  to  such  a  covenant  being  satisfied  by 
a  bequest  of  a  different  nature,  or  by  a 
distributive  share  under  an  intestacy, 
see  Cnldsmid  v,  nMd-rmid,  !  Sw.  214, 
and  Mr.  Swanston's  note  ;  Salisbury  v. 
Salisbury,  6  Ha.  526 ;  and  Chap.  XXXII. 


WHAT  INSTRtJMENTS  ARE  TESTAMBNTARY. 

testator's  heir  at  law,  cr  persons  claiming  under  him  as  volunteers  (r). 
And  if  during  his  lifetime  the  testator  conveys  the  land  to  a  third 
person,  an  immediate  right  of  action  to  recover  damages  accrues 
to  the  promisee  («). 

As  a  general  rule,  a  covenant  by  a  man  to  leave  by  will  all  his 
property,  or  a  share  of  all  his  property,  in  a  certain  way,  only 
applies  to  such  property  as  he  dies  possessed  of,  and  does  not  prevent 
him  from  disposing  during  his  lifetime  of  any  part  of  his  property  (<)• 
The  Courts  have,  however,  in  certain  cases  defeated  attempts  to 
evade  such  a  covenant.     Thus  in  Lewis  v.  Madocks  («),  an  agree- 
ment to  settle  personal  property  was  not  allowed  to  be  evaded 
by  investing  it  in  the  purchase  of  land.     Again,  in  Fortescue  v. 
Henmh  {v),  a  father  covenanted  on  the  marriage  of  one  of  his  two 
daughters  that  on  his  death  all  his  property  which  he  should  die 
possessed  of  should  be  held  in  trust  for  his  two  daughters  in  equal 
shares.    He  afterwards  disposed  of  part  of  his  property  in  favour 
of  various  persons,  reserving  a  life  interest  for  himself.    Grant,  M.  R., 
said  that  although  a  covenant  of  this  kind  did  not  prevent  the 
testator  from  making  bona  fide  dispositions  of  his  property  during 
his  life,  he  could  not  defeat  it  by  dispositions  which  were  in  effect 
testamentary,  though  not  such  in  point  of  form  ;  and  he  held  that 
the  property  of  which  the  testator  reserved  the  life  interest  was,  for 
the  purposes  of  the  covenant,  to  be  considered  as  part  of  the  property 
which  he  possessed  at  the  time  of  his  death.     The  case  of  Logan 
V.  IVienhoU  (w)  seems  to  have  been  decided  on  the  same  principle. 
A  covenant  to  befjiueath  a  certain  sum  is  not  satisfied  by  a  testa- 
mentary appointment  of  that  sum  under  a  special  power,  although 
expressed  to  be  made  in  satisfaction  of  the  covenant  (x). 

A  legacy  bequeathed  in  pursuance  of  a  covenant  is  on  the  same 
footing  as  ordinary  legacies  with  regard  to  lapse,  debts,  &c.  {y). 
As  to  the  revocation  of  mutual  wills,  see  below,  p.  41. 
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(r)  Ooylmer  v.  Paddioton,  2  Ventr. 
353 ;  B.C.  as  Ooiimere  v.  Battiton,  I 
Vern.  iS  ;  Coverdak  v.  Eastwood,  L.  R.. 
15  Eq.  121. 

(a)  Synge  v.  Synge,  [1894]  1  Q.  B.  467. 
See  Humphreys  v.  Green,  10  Q.  B.  D. 
148;  Maddtson  v.  Alderson,  8  A.  C.467. 

(/)  A'eedham  v.  Kirhnan,  3  B.  &  Al. 
531  ;  Xeedham  v.  Smith,  4  Russ.  318 ; 
He  Brookman's  Trust,  L.  R.,  5  Ch.  182  j 
Corerdale  v.  Eastwood,  L.  R.,  15  Eq. 
121.  If  the  testator  bequeaths  a  legacy 
lo  the  pentons  entitled  to  the  benetit  of 
the  covi'nsnt,  a  case  of  ek-ction  arises  : 
see  litHmlt  v.   Uouldsworth,  6  Ch.   D. 


671,  and  other  cases  cited  in  Chap. 
XXXII.  As  to  the  inexpediency  of 
relying  on  a  covenant  of  this  kind,  see 
Davidson,  Conv.  III.  805,  n.  As  to 
probate  duty,  see  AU.Gen.  v.  Murray, 
20  L.  R.  Ir.  124. 

(u)  8  Ves.  150. 

(w)  19  Ves.  07,  following  Jones  v. 
Martin,  5  Ves.  2««,  n. 

(te)  1  01.  &  F.  611. 

(x)  Graham  v.  Wickham,  1  D.  J.  A  S 
474. 

(y)  Re  Brookman's  Trust,  L.  R.,  5  Ch. 
182;    Jervis  v.    ttol/erstan,   U  R.,   18 


Appointment 
under  special 
power. 

Uift  may  fail 
by  lapse,  Ac. 

Mutual  wills. 
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As  to  the  validity  of  covenants  to  exercise  testamentary  powers, 
see  Chapter  XXI 11. 

It  is  essential  to  the  validity  of  a  will  that  at  the  time  of  its 
execution  the  testator  should  know  and  approve  of  its  contents  (z). 
And  whenever  any  ground  for  suspicion  exists,  the  burden  of 
proving  that  the  will  was  the  voluntary  and  conscious  act  of  the 
testator  lies  on  him  who  propounds  the  will  (o).  The  degree 
of  proof  required  may  vary  with  the  circumstances  of  the  case. 
If  a  person  writes  or  prepares  a  will  under  which  he  takes  a  benefit, 
that  is  a  circumstance  which  ought  generally  to  excite  the  suspicion 
of  the  Court,  and  it  ought  not  to  pronounce  the  will  valid  unless 
the  suspicion  is  removed  and  it  is  judicially  satisfied  that  the 
paper  propounded  expres.ses  the  true  will  of  the  deceased  (b). 

A  document  which  is  in  form  a  testamentary  disposition  by  a 
person  competent  to  make  a  will,  and  executed  with  all  due  for- 
malities, may  nevertheless  be  proved  not  to  be  the  will  of  the  person 
who  signed  it,  on  the  ground  that  the  requisite  animus  testandi 
was  wanting.  Accordingly,  if  the  execution  of  a  will  has  been 
induced  by  mistake,  probate  of  it  will  be  refused.  Thus,  where 
two  sisters  made  mutual  wills  in  favour  of  each  other,  the  words 
mutatis  mutandis  being  precisely  the  same,  and  by  mistake  each 
signed  the  will  of  the  other,  both  wills  were  held  invalid  (r).  So 
if  words  have  been  inserted  in  a  will  by  mistake  of  the  jierson 
who  prepared  it,  and  the  attention  of  the  testator  is  not  called 
to  them,  they  will  be  omitted  from  the  probate  (d),  although  the 
right  words  cannot  be  inserted  (e).     The  Court  of  Construction, 


(z)  Hatlilow  V.  Stobie,  L.  R.,  1  V.  * 
D.  04. 

(a)  Sutton  V.  Sadler,  3  C.  B.  N.  S.  87  ; 
CUare  v.  Clean,  L.  B..  1  P.  *  D.  05.5 ; 
Fulton  V.  Andrew,  L.  R.,  7  H.  L.  448 ; 
Tyrrell  v.  Painlon,  IISIMJ  P.  151 ;  po»t, 
p.  48. 

(6)  Barry  v.  Butlin,  2  Moo.  P.  C.  480  ; 
Brmcn  v.  Fiiher,  fl3  I..  T.  465 ;  Tyrrell 
V.  Painton,  [1894]  P.  151;  and  see 
below,  pp.  49  »e(|.  Where  the  onus  of 
proof  is  thus  cast  on  the  party  pro- 
pound ini;  the  will,  a  p'>r8on  opposing  it 
is  prima  facie  justified  in  pleading 
undue  influence  and  fraud,  and  in  a 
proper  case  will  b*-  entitled  to  coats : 
Wilson  V.  Baasil,  [1903]  P.  239. 

(r)    In    bonix ,    14  Jur.    402: 

In  bonis  A'oSKorthy,  1 1  .Inr.  N.  S.  670  j 
In  bonis  Hunt,  L.  R.,  3  P.  t  D.  250 ; 
Estate  of  Meyer,  [1908]  P.  363. 


((f)  Hippetley  v.  Homer,  T.  *  R.  48,  n. ; 
Trimk.Htuwn  v.  D' Alton,  1  D.  &  CI.  85  ; 
In  bonis  Fairburn,  4  N.  of  Cas.  478  ;  In 
bonis  H'ray,  Ir.  R..  10  Eq.  2«7  ;  In  boms 
Ihtane,  2  .Sw.  &  Tr.  590  ;  In  b.  Oswald. 
L.  R.,  3  P.  4  D.  162  ;  MorreU  v.  Uorrell, 
7  P.  D.  68;  In  bonis  Boehm,  [1891  j 
P.  247 :  In  b.  Gordon,  [1892]  P.  228 ; 
In  b.  Moore,  ib.  378;  In  b.  Beade, 
[1902]  P.  75;  Brisco  v.  Baillie  Hamil- 
ton, ib.  234 :  In  b.  Snowden,  75  1*  T. 
279  ;  Vaughan  v.  Clerk,  87  L.  T.  144 : 
In  b.  Wr'nn,  [1908]  2  Ir.  B.  370.  ISee 
also  the  cases  cited  infra,  p.  32. 

(e)  In  bonis  SchoU,  [1901]  P.  190  (see 
also  In  bonis  Walkeley,  69  U  T.  419). 
overruling  In  bonis  Bushell,  13  P.  D.  7  ; 
In  bonis  Huddleston.  63  L.  T.  255.  As 
to  the  effect  of  the  omission  on  what 
remains,  see  Bhodes  \.  Rhod,iS,  7  A.  C. 
at  p.  198. 


WHAT  INSTRUMENTS   ARE   TESTAMENTARY, 
however  .Ithough  it  cannot  (in  the  exercise  of  it«  ordinary  juriH- 
a.ct.on,ch.ngotheword«of  a  will  (0.  may  construe  the  wnlloitTe 
assumpfo^  that  wordH  have  been  inserted  or  omitted  by  minUke  ,,) 
In /H  bo,n»  Doure  (A),  a  man  named  Thomas  liouce.  who  ..o,  1 
neither  read  nor  wnte  requested  A.  to  prepare  a  will  f„r  him  ■  A 
.lul  HO  but  erroneously  describe.!  the  testator  throughout  as  "  J  .hn 

7^     T.  TT  ^r'  """"^"^  •*  ^>'  '""'''"»  »>'«  ">-k.  and  i" 
was  duly  attested.     It  was  clear  from  the  terms  of  the  will  and  the 

surroundrng  c.rcunmtances  that  the  will  was  that  of  Thomas  Douce 
and  It  was  admitted  to  probate  a.s  his  will,  f Icre,  of  course  thJ 
iinimus  testandi  was  present.  ' 

revokes  he  first.  «H  then  makes  a  codicil  referring  to  the  fi  J 
vvl ,  parol  evdenc. ..  not  admissible  to  shew  that  this  was  a  mistakT 
and  that  he  meant  to  refer  to  the  second  will  (.).     By  consent' 

owever  the  Court  of  Probate  can  allow  the  mistaken  rZnce 
to  be  omitted  from  the  probate  (/).  '"wence 

Nor  is  evidence  admissible  to  shew  that  a  legacy  was  insert«l 
.n  the  W.11  by  mistake  if  there  is  a  person  in  eLen:^^^ 

r  r"-7  i  u"  ^"^''''  <*'■  ^"•^  ^  «  «--™l  '"'^  a  bequest 
which  >s  mduced  by  a  mistake  on  the  part  of  the  e^tator  s 
nevertheless  valid  (/).  itJtaior  is 

From  the  general  principle  that  animus  testandi  i-  -essential 
to  the  validity  of  a  will  it  follows  that  where  a  doc-um  ...  ,ur "  t 
mg  to  be  a  will  is  deliberately  executed  with  all  due  formS 
ye  If  It  IS  intended  by  the  person  executing  it  not  to  have  any 
testamentary  operation,  but  is  executed  for  some  collateral  obS 
e.g.,  to  be  shewn  to  another  person  to  induce  him  to  comply  wHh 
..e^pr^ded  testator's  wish),  it  is  a  nullity,  and  proit^^Ul 

A  will  may  also  I.o  invalid  on  the  ground  that  its  execution  was 
.nduced  by  fraud  („),  coercion,  or  undue  influence  (o).    I„  „,any 

(/)  See  Rf  ByimUr,  18  Ch.  D   17 
(!/)  Sec  Chap.  XVIIl. 

Il't'  I  "^r.^V  ^-  '-3;  better  reported 
31  L.  J.  P.  172,  a.n.  In  bonis  Dou,e. 

(I)  In  bonis  Chapman,  8  Jur  90-' 
post,  Chap.  XV. 

(/)  In  bonis  ft,!/,.*,  [18921  P  "28  • 
In  bonis  Readt,  [1902]  P.  75  '  "  ' 
•i*'  '^'"J?'^  \-  C'^^'^^r,  4  De  O.  &  J. 

.Ml.  W  here  there  is  a  latent  ambigiiitv, 
mdr-iioe  ,»,  of  course,  admissible:  see 
Cna|).  XV. 
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Mistaken 
refen-nce  to 
revokeil  will. 


fiift  inuertnl 
by  miKtake. 


Sham  will. 


Fraud,  undue 
influence,  4c. 


(/)  See  Re  Di/te,  44  L.  T.  5(«,  eited 
post.  Chap.  XXX.  H.  iv. 

(m)  LisUr  v.  Smith,  33  L.  .T.  Pr   20 
in)  Ooss  V.  Tranj.  1  P.  W.  287 :  ' Doi 

Rhodes,  7  A.  C.  at  p.  198. 

(o)  Stuiz  V.  Schcefle,  l(i  Jur  00«  ■ 
IMl  V.  //„/,.  L.  R..  fp.  &  D.  4HI  .  K.: 
/lit  V.  LiiwUss.  L.  R.,  2  P.  4  D'4«2- 
Belts  y.  iJonght!,.  5  P.  U  2»i ;  Winoroti 

Rossbormtgh,  »i  H.  L.  C.  2 ;    Joae*  v. 


HBm 


CMArrm  u. 


Improper 
omlMion  of 
legaoie*. 


Will  pr<-p»red 
by  another. 


Presumption 
from  reading 
over  will 
before 
execution. 


fOMI   AND  CHARACTEBIBTICS  O?  THE  IN  STK I  MKNT. 

o(  these  c*»e8  there  is  also  prwient  the  element  o?  jiliy  >i'  il  '>r  menUl 
weakness  (p).  So  if  a  portion  of  a  will  wai  mx  rtini  l)V  fraud  or 
undue  influence,  it  may  be  omitted  from  the  {Habatf  vi^' 

In  MUchell  V.  (iard  (r),  the  residuary  l.gut*^  wo  prepared 
the  will,  intentionally  omitted  some  legacies  which  h'-  iiH'l  been 
directed  to  insert,  and  the  omission  was  not  noticed  by  t  lie  t.'stafrix : 
it  was  held  that  the  will  was  nevertheless  valid.  Probably  in  .■*uch 
a  case  the  residuary  legatee  wouUl  be  held  to  be  a  trustee  for  th. 
disappointed  legatees. 

If  a  man  retiuests  another  to  draw  up  a  will  for  him  without 
saying  wiiat  he  desires  it  to  contain,  and  executes  it  without  know- 
ing its  contents,  the  wiU  is  bad  («);  but  a  will  prepared  in  good 
faith  in  pursuance  of  the  testotor's  definite  instructions  us  valid, 
if  at  the  time  of  execution  he  believes  it  to  have  been  so  prepared, 
although  he  may  then  be  mentally  incapable  of  understanding  it  (<) 
And  if  in  drawing  up  a  will  by  the  instructions  of  the  testator,  the 
draught.sman,  without  reason  or  special  directions,  but  in  gooil 
faith,  introduces  words  the  effect  of  which  the  testator  does  not 
intelligently  appreciate  when  the  will  is  read  over  to  him.  the- 
must  stand  as  part  of  the  will  <«) ;  the  rule  is  the  same  even  if  the 
testator  asks  to  have  them  v.\plained,  and  their  effect  is,  in  good 
faith,  misrepresented  to  him  (v).  But  if  they  were  inserted  by 
mistake,  and  there  is  no  clear  evidence  that  they  were  reaUy 
brought  to  the  mind  of  the  testator,  they  will  be  omitted  from 

the  probate  (v,. 

As  a  genenil  rule,  in  the  absence  of  suspicious  circumstances, 
the  fact  that  a  will  has  been  read  by,  or  read  over  t-.,  the  testator 
affords  a  strong  presumption  that  he  understood  and  approved 
of  its  contents  (x) ;  but  there  is  no  inflexible  rule  on  the  subject  (y). 

strict  evidence  that  his  v'uthvn  were 
correctly  interpreted  iit  icnuired :  In 
bonif  Owflon,  In  bonii  Gtale,  po»t,  p.  48, 
note  (n). 

(tt)  lihodet  V  *»,  7  A.  C.  192; 

Ouardhoutt  v.  Blu  n,  L.  R.,  1  P.  4 

D.  109  ;  In  bonis  Im  >.  29  U  J.  P.  161 : 
Harier  v.  Harltr,  I.  K..  3  P.  *  D.  11  : 
Beami'h  v.  ISeammh.  1 1894]  1  Ir  R.  7. 

(v)  CoUint  V.  /■-te      ,  [18K1J  P.  1. 

(in)  BrUeov.  BailU   //oflMAett,  [1902] 

V.  234. 

(x)  Guardhonse  v.  liiackb'irn,  supra: 
Vltnn  V.  Cleare,  L.  R.,  1  P.  *  D  665 ; 
Beamish  v.  Beamith,  [1894]  i  Ir.  R.  7. 

(y)  FuUon  v.  Andrew,  L.  1:  ,  7  H.  L. 
448;  TyrrtU  v.  PainUm,  [ioB-ij  P. 
151 ;  Garnett-Bolfield  v.  GamtU-Bo^iM, 
[1901]  P.  335. 


Oodrich,  0  Moore  P.  C.  10  ;  Bmtdaina  v. 
Richardson,  [1906]  A.  C.  169. 

(p)  See  Hampson  v.  Guy,  04  L.  T. 
778,  and  the  cases  citetl  below,  p.  49. 

(g)  Morrell  v.  Morrell,  7  P.  D.  at 
p.  70;  Farrelly  v.  Corrigan,  [1899] 
A.  C.  663 ;  and  the  other  cases  cited 
below,  p.  50.  The  decision  in  Fuiton 
v.  Andrew  (L.  R.,  7  H.  L.  448)  seems  to 
have  rested  on  fraud.  There  appears 
to  be  some  doubt  whether  part  of  a  will 
can  be  omitted  if  the  omission  would 
alter  ih-  sense  of  what  remains:  see 
RKod.%  V.  Khodts,  7  A.  C.  -♦.  p.  198. 

(rj  IW  L,  J.  P.  7. 

\s)  Haalih-e  v.  Stobit,  L.  R.,  1  P.  & 
D.  64. 

(0  Parker  v.  Felgate  8  P.  D.  171. 
Where  the  tesUtor  is  deaf  and  dumb. 


WHAT    I        i!:i  MKNTSj    AK( 
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.VsMr    larmanp»iiii    outCi     "  Ti .  ■    ,  ,.,  .. 

rn  th.     -aulity  of  a  will,  tl=.it  .t  .l«,uld  «««me  »«v  pwtkHiJar  f. 
or  l.e  .    ucIkhI  hi  languaRe  f,.,    .irallv  nu..n^-  \»te  f„         ,,.. 
tiu'iittm   rliar»et».r.     |i  U  HuHici..  r   diat     i,,.  i„      . 
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of  the  maker  rpsp.  "tinK  the  |Kwthun,   ns  ,|, 
and.  if  this*  appear  to  Ik-  the  nature     f  • 
i'if  or    fi«si|{nation    which    he  nuv       n, 
Kirt/^iirtifd  {a}. 

■•  Thu«  (fi).  a  deiKl-pHll,  and  ■  ven  „..  ,,grp«.|,    ;,, 
Mi.i.t  f>otw.r„  parties,  ha     rep,.it,HUv  be.-.,  ht-fd  t- 
.  ntary  operatu.,..     Ah.  ,»  //,^  .,.  ,:  »'j^a.««  (^),  ^j;, 
..ienturo  made  hctw,-,,,  hin.  on   tj«,  «,=    ps-t.  atui    • 
I  fh..  other  part,  m  f.mMiJerati^w  at  S     W  ' 
ii.'ni  certain  lands  in  tniM   tn  mH  atfer  his  dw 
nr  money  fn  aris.-  by  ■!„.  KHie    o  I,,,  employe.; 
..f  certain  Nunw  tJwwn     untioii,Hi,  and  the  rew! 
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will. 
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■  ArtM  |e.H  of  .Vgn-moiit,"  nu.,,.  >..„  A    ot 
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and  -ned,  sealed, 
will  in  the  pri-Kence 
lii^    to    be   a   good 


ninieiu    entitled 
part,  and 

-"•^   -   body.  gi.       ...  ;  .n Tonsid^^at^rXreorM!  ^r^Z 

o  pay      veral  su.   .  of  mo„  ,v.     The  instrument  cone  udeTt 

h-  .«^m^y  manner  of  deeds.  ....  •  i„  witnes.s  whereof  the  pirti  " 

i.»v.    «««„to  u,te..han.,.b|v  «t  their  hands  and  se  l '     ?1 

instrument  w,  s  ,    i    ..r,.i  i„„  i  .  i    ^  •.  ,  ^'"*' 

^  a»le,  and  the  Court  seems  to  have 

,  V, ,  '  '.*J"''''  *h*t  the  person  wiio  prepared 
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■IZ.UL'      Ulf^^i, 

"Id  V.  rhorold,  I 

Montgomery,  f>  N.  of 

Farbridge.  I  Rugg. 


479  ;  /6,-M„  V.  »•««.>,,  2  Vos  sen.  2S3  • 

MUnes  v.    /w«,   15  P.   D.    lO.r  In' 
ron^ett  V.  Bell.  1  y.  &  c.  C.  C.  50li  ,hS 

^eo  alao  Z>,?fo„  v.  r,pp,„,  4  Mv.  4  Cr 
"4,      //o«e  V.  //arman.  11  Jur.  1097. 
^^'Vi^"/?""'  I'-  K-.  8  Eq.  567        ' 
^'^U^C«,.  248:  8.0.  Finch.  195. 
(rf)  3  Keb.  310 ;  B.C.  1  Mod.  1 17. 
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AU.-Gen.  v. 
Jonen. 
Whether 
property 
profes80<lly 
settled  by 
•leeii  wati 
liable  to 
legacy  duty. 


Tompion  v. 
Browne. 
Settlement 
reserving  life 
interest  to 
settlor,  with 
power  of 
mvocation, 
held  that  the 
property  wag 
not  liable  to 
legacy  dut;*. 


FORM   AND  CHARACTERISTICS  OF  THE   INSTRUMENT. 

Mr.  Jannan  also  cites  Peacock  v.  Monk  (e),  Tomkyns  v. 
Ladbroke  (/),  Hog  v.  Lashley  (</),  and  Habergham  v.  Vincent  (h),  as 
illustrating  the  same  principle.  In  Fielding  v.  Wahhaw  (i),  a  deed 
of  gift  referring  to  "  sick  and  funeral  moneys "  was  held  to  be 
testamentary,  although  it  gave  to  the  donor's  wife  certain 
benefits  during  his  life,  and  although  he  orally  declared  that  it  was 
not  intended  to  be  a  will. 

The  question,  whether  an  instrument  in  the  form  of  a  deed 
operated  as  a  will,  was  much  discussed  in  AU.-Gen.  v.  Jones  (/), 
where  A.,  by  indenture  dated  March  25,  1813,  assigned,  for  a 
nominal  pecuniary  consideration,  certain  leasehold  property  to 
C.  and  D.  ;  also  certain  stock,  and  all  other  his  personal  estate, 
upon  trust  for  himself  for  life,  and  after  his  decease,  for  B.  (an 
illegitimate  daughter).  The  instrument  reserved  to  A.  a  power  of 
revocation  by  deed  or  will.  By  will,  dated  April  16,  1813,  A.  con- 
firmed the  deed  except  as  to  certain  particulars,  which  he  pecified, 
and  appointed  the  same  persons  as  were  trustees  in  the  deed 
executors.  A.  did  not  transfer  the  stock,  or  part  with  the  possession 
of  the  assigned  property,  or  even  communicate  to  the  trustees 
the  existence  of  the  deed,  which  he  retained  in  his  own  custody. 
The  question  was,  whether  the  property  assigned  by  it  was  liable 
to  the  legacy  duty ;  and  three  of  the  Barons  of  the  Exchequer 
(dissentiente  Wood,  B.)  decided  in  the  affirmative. 

This  decision  has  been  generally  condemned,  and  may  be  regarded 
as  overruled.  In  Tompson  v.  Browne  (k),  the  question  raised 
was  whether  an  a.«signment  by  de?d  of  personal  property,  reserving 
a  life  interest  to  the  assignor,  ana  giving  him  a  power  of  revocation, 
was  not  testamentary,  and  the  fund  accordingly  subject  to  legacy 
duty.  The  affirmative  was  attempted  to  be  maintained  on  the 
authority  of  AU.-Gen.  v.  Jones  ;  but  Sir  C.  C.  Pepys,  M.  R.,  decided 
that  the  legacy  duty  did  not  attach.    "  The  decision  in  Att.-Gen.  v. 


(«)  1  Vc«.  sen.  127  ;  Belt's  Suppl.  82. 
The  deed  in  this  case  contained  a  clause 
shewing  that  the  instrument  was  de. 
signed  to  operate  in  the  donor's  life- 
time. In  a  much  earlier  case  (Audley's 
Case,  4  Leon.  1(>6),  it  appears  to  have 
been  considered  as  conclusive  against 
the  construing  of  an  instrument  as  a 
will,  that  by  it  an  estate  was  to  be  taken 
by  the  maker,  "  who  could  not  take  by 
hih  own  will."  From  Lord  Hard- 
wickc's  observations  in  Peacock  v.  Monk 
it  would  seem  that  ho  thought  that  an 
instrument  might  be  testjimentary  for 
some  purposes  but  not  for  othcni ;  as  to 


which,  see  l«oe  V.  Cnm,  8  Q.  B.  714, 
stated  p38t,  p.  3i). 

(/)  2  Ves.  sen.  591. 

(g)  «  Br..  P.  C.  r,n,  stated  3  Hb«k- 
41.'i,  n.  So  an  instrument  headed 
"  Notes  of  intended  settlement  hy 
W.  W.,"  and  containing  sufficient  words 
of  bequest,  was  held  to  be  testamentary 
by  D.  v.  in  Whyle  v.  PoUok,  K  R., 
7  App.  Cft.  400. 

(A)  2  Ves.  jun.  204,  4  Br.  C.  C  3of>. 

(i)  27  W.  K.  4»2. 

())  .•»  Price,  3fl8. 

(it)  3  Mv.  &  K.  32. 


bl^'wi 


WHAT  INSTRUMENTS   ARE  TESTAMENTARY. 

Jone^rhe  said,  "  seems  to  have  proceeded  upon  the  ground  that 
under  the  c.rcumstances  of  that  case,  nothing  passed  from  the 
maker  of  the  mstrument,  so  as  to  entitle  any  other  person  to  inter- 
fere w.th  h,s  property  in  his  lifetime.  If  there  be  anything  in  that 
d.H=..s,on  to  support  the  notion,  that  where  a  person  by  de^  settles 
property  to  h.s  own  use  during  his  life,  and  after  his  decease  for 
the  benefit  of  other  persons,  a  power  of  revocation  reserved  in 
such  a  deed  alters  the  character  of  the  instrument,  and  renders 
>t  testamentary   and  consequently  subject  so  legacv  duty,  I  can 

TTv,  T  v?!"  T"  ''^'  "  ^"^^  ""-"^^  «^  transactions, 
of  which  the  val,d.ty  has  never  been  doubted,  would  b.  liable  to 
be  impeached. 

Although  the  remarks  of  the  M.  R.  are  expressed  with  great 
raufon  they  eave  no  doubt  of  his  opinion  of  Au.-Gen.  v  ZJ 
and  when  that  case  was  cited  to  Lord  St.  Leonards  in  D  P  (/)' 
lie  said,      Ihat  case  is  quite  wrong  "  •     •  v  /• 

In  Marjaribanks  v.  Hovenden  (,«),  an  instrument  commencing 
w,.  1  a  recital,  and  having  an  attestation  clause,  like  a  deed  pdf 
aiHl  sealed  stamped,  and  registered,  was  held  by  the  same  learned 
Lord  not  to  be  invested  with  a  testamentary  character  by  Z 
mere  nature  of  the  power  (a  power  to  appoint  by  will,  misriited 
as  a  power  to  appoint  by  deed  or  will)  under  which  i  p,^;"^ 
o   be   made.      The  fact  of  registration  as  a  deed   appears  lo 

The  Ecclesiastical  Judges  ( before  whom,  of  course,  questions  of  this 
kmd  were  formerly  most  frequently  agitated)  acted  fully  up  to  the 
principle  which  regards  as  testamentary  any  instrument  that  is  de- 
signed not  ^  take  efJect  until  the  maker's  decease,  though  assumhig 
the  forrn  of  a  disposition  inter  vivos  ;  and  more  especfally  if  He 
incapable  of  operation  m  the  intended  form  („) ;  and  accordingly 
m  repeated  instences.  probate  was.  under  the  old  pr  ctice,  grant^^ 
of  such  irregular  documents  as  the  assignment  of  a  bond  ty 


CRikPTBB   II. 


Instrument 
Healed, 
Btamped,  an 
regigtored, 
not  testa- 
mentary. 


Rule  in 
Ecclesiastical 
Courts  as  to 
instrumenta 
testamentary 
in  substance 
but  not  in 
form. 


(')  Broien  v.  Adv.-Gen.,  I  Maoq.  Sc 
Ap.  p.  8.-..  .See  also  Aieiandtr  v.  Bramt 
11).  Mi  (J.  530;  8.C.  nom.  Jeffries  v! 
Altxan-lir,  8  H.  L.  Ca.  594.  At  the 
present  time  however,  the  property 
would  Ix-  liable  to  succession  duty  see 
(.tats  l((&l7Viet.c.51j  51  Vide.  8. 
K.  21.  As  to  estate  duty,  see  the 
l-inance  Act,  1804. 

(m)  1   Dru.  t.  Sue.  11. 

(n)  But  now  that  aU'wiUf  must  be 


3-: 


attested  by  two  witnesses,  the  validity 
rfn^n  "V't™""'nt  "  an  actual  dispo- 
attested,  depend  on  the  maintenance 

M.„i  /,  °°5  t<!«t«'n™ury  character : 
MttektU  V.  Stnith.  33  L.  J.  Ch.  590  If 
an  instrument  is  clearly  testamentary, 
but  not  duly  attested,  it  .vill  „ot  be 
supported  as  .  donatio  morti.  "wi^ 
^e  lluyhe..  3fi  W.  R.  «2l  ,  Solicitor  to 
Trtxiswy  v.  Uwtt,  [1900J  2  Oi.  812. 
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CHAPTER    II. 


InstrumentB 
in  the  form  of 
presrnt  or 
past  gifts 
held  tefit«- 
menttiry. 


Likewise 
deeds  int<"r 
partes. 


indorsement  (o),  receipts  for  stock  and  bills  indorsed  (p),  a  letter  (q), 
marriage  articles  (r),  and  promissory  notes,  and  notes  payable  by 
executors,  in  order  to  avoid  the  legacy  duty  (s),  and  cheques  on  a 
banker  {t),  though  the  testator  made  a  subsequent  will  containing 
a  clause  revoking  any  former  will  or  codicil  (m).  Even  a  list  of 
articles,  signed  and  attested,  but  without  any  words  of  bequest,  has 
been  held  to  be  testamentary  (f).  On  the  same  principle.  Sir  J.  NichoU 
admitted  to  probate,  as  testamentary,  the  drafts  of  three  bonds, 
prepared  in  the  lifetime  of  the  deceased,  and  intended  to  be  executed 
by  him,  to  the  trustees  of  the  marriage  settlement  of  his  three 
daughters,  in  substitution  for  legaciet  which  he  had,  by  a  revoked 
will,  bequeathed  for  the  benefit  of  the  daughters,  and  the  execution 
of  which  bonds  was  prevented  by  his  death  (w). 

Since  the  Wills  Act,  papers,  duly  signed  and  attested  in  accord- 
ance with  the  provisions  of  the  act,  in  these  words,  "  I  wish  A.  to 
have  my  bank  book  for  her  own  use  "  (x) ;  "  I  hereby  make  a  free 
gift  to  A.  of  the  sum  deposited,"  &c.  (y) ;  "  I  have  given  all  to  A.  and 
her  sons  :  they  are  to  pay"  certain  weekly  sums  to  "  X.  and  Y., 
and  to  divide  the  residue  among  themselves  "  (j) ;  have  been  held 
testamentary,  chiefly  upon  collateral  evidence,  which  is  always 
admissible  (a),  that  they  were  executed  with  that  intent.  And  a 
paper  purporting  to  be  a  nomination  paper  under  the  Industrial 
and  Provident  Societies  Act,  1893,  may  be  admitted  to  probate 
if  duly  executed  (6). 

Instruments  in  the  form  of  deeds  inter  partes,  and  purporting 
to  convey  property  to  trustees,  but  providing  that  the  trusts 
should  not  take  effect  until  after  the  death  of  the  donor,  have 
been  held  testamentary  in  the  Probate  Court  {d). 
Doum,  T.  T.  1784 


(n)  Mmgrave  v, 
cit.  i  Hagg.  247. 

(p)  Sabine  v.  Goate  and  Church,  1782 
cit.  2  Hagg.  247. 

iq)  Dr^utUr  v.  Hodgeit,  E.  T.  17il3 
oit.  2  Hagg.  247  ;    Patsmore  v.   Pass 
more,  1  Phillim.  218  ;  Denny  v.  Unrton 
2  Phillim.  575;    In  bonis  Mundy,  30 
L.  J.  P.  83. 

(r)  Marndl  v.  Walton.  T.  T.  1796 ; 
cit.  2  Hagg.  247. 

(»)  Maxee  v.  Shute,  H.  T.  1799;  cit. 
2  Hagg.  247  ;  and  see  4  Ves.  565 ; 
Jonei  V.  Nieolay,  14  Jur.  675  ;  In  bonis 
Marsden,  1  Sw.  &  Tr.  542. 

(t)  Bartholomew  v.  Henley,  3  Phillim. 
317. 

(u)  OkJstonev.  Tempest,  2  Curt.  650. 
But  the  Court  of  Chancery  declared  the 
cheques  to  be  in  effect  revoked :  Walsh 
T.  aiadttone,  1  Phil.  294. 


(i')  /n  bonis  Lowrey,  5  N.  of  C.  619. 

(u>)  Maaterman  v.  JUaberly,  2  Hagg. 
235. 

(r)  Cock  V.  Cooke,  L.  R.,  1  P.  4  D. 
241. 

iy)  Robertson  v.  Smith,  L.  R.,  2  P.  A 
D.  43  ;   In  bonis  Slinn,  15  P.  D.  156. 

(s)  In  bonis  Coles,  L.  R.,  2  P.  A  D. 
362.  Compare  In  bonis  Webb,  10  Jur. 
N.  S.  709. 

(a)  In  bonis  English,  34  L.  J.  P.  .'i. 
And,  coavetsely,  evidence  may  he  sub. 
mitted  to  shew  that  an  instrument 
apparently  testamentary  was  not  exe- 
cuted with  that  intent.  See  Trevelyan 
V.  Trevelyan,  1  Phillim.  149 ;  Nichols  v. 
Nichols,  2  Phillim.  183 ;  Lister  v. 
Smith,  3  Sw.  &  Tr.  282  ;  In  bonis  Nos- 
u-orthy,  11  Jur.  N.  S.  670. 

(6)  In  boiiU  Baxitr,  [1903]  P.  12. 

(rf)  In  bonis  Morgan,  L.  R.,  1  P.  A  D. 


WHAT  rNSTRlTMENTS   ARE   TESTAMENTARY, 
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A  papc.  merely  expressing  an  intention  to  instruct  a  solicitor  .„.„.«  „ 

r..  prepare  a  w.U  making  a  particular  dispasition  of  property  will  TT— ^ ' 

not  be  admitted  to  probate  in  the  absence  of  evidence  olinten  '""S'"" 
hon  that  such  paper  should  have  a  testamentary  operation  (e) 
R«    msruments  headed  "Plan  of  a  will"  (y),  or  -'Heads  of  a 

"     J''  "i, '.  ^f  ^  "*  "'-''  *'"  "  <''>'  °'  "  Memorandum  of  my 
..■tended  wdl      (,),   or  "Notes  of  an   intended  settlement"  ti] 

IT       \^    .T  T*"*'"  "'  '■"'''^  testamentary  dispositions    if 

,..  y  executed  (k)      But  probate  was  (/)  refused  of  an  instrument 

duly  execu  ed  and  attested  as  a  will,  but  headed    •  This  is  not 

i.ieant  as  a  legal  will,  but  as  guide." 

It  seems  that  a  docun.ent  commencing  "  I  declare  this  to  be  a 

«xl.c.l  to  my  wdl     may  include  words  written  above  it  on  the  san.e 

sheet  of  paper  (wi). 

It  seems  that  probate  may  b-  grant«l  of  part  only  of  a  document 
If  the  remaining  part  is  not  testamentary  (w) 

It  will  of  course  be  remembered  that  a  dcx-ument  not  executed  tn.orporH.^, 
a.  a  will  may  be  .ncorporate<l  in  a  duly  executtnl  will,  so  as  to  form  •'-"•-"'-• 
part  of  it  (o). 

A  testator  sometimes  makec  two  wills,  one  relating  to  his  property  Cccurrc-nt 
.n  England,  and  the  other  relating  to  his  property  in  some  foreign  '*'"»• 
country.  In  such  a  case,  if  the  wills  are  wholly  independent,  pro- 
ba  e  may  be  granted  of  the  English  will  alone  (/,) ;  or  in  some  cases 
botn  wills  may  be  proved  (,/).  But  if  the  English  will  refers  to  and 
incorporates  the  foreign  will,  o.  ,  aversely,  both  wills  must  be 
included  in  the  probate  {/•). 

In  Re  TampUn  (,)  a  testator  r..    '•      .vUl  disposing  of  his  personal 
estate  and  immoveable  property  s.  ate  elsewhere  than  in  Russia, 


214:  -Wi/«t»  V.  Foden,  15  1'.  1).  lo.'i  • 
and  soc  cases  ante,  p.  33.  See  also  /«' 
I'.m.s  hnnjht,  2  Ha^g.  554  ;  Hhinaler 
\:  Ptmbfrton,  4  HasfK.  35« ;  both  of 
which  cases  were  before  Totnpton  v 
Urointe,  stated  above. 

(i)  VoivHlry  V.  Williams,  3  Curt.  787. 

(/)  .VaUhewa  v.  H'arner,  4  Ven.  18fi 
")  Ve».  23. 

((/)  Bone  and  Xtifsam   v.   Sofar     I 

Phillim.  345. 
(A)  Hallalt  v.  Hattatt,  4  Hairif.  211 
(i)  Barieick  v.  MMinijx,  2  HaRg.  225 

and  other  eases  cited  post,  Chap   VI     ' 
(;)   Whyit  V.  Pollok.  7  A.  C.  400 
(t)  He  Hytlop,  [1894]  3  Ch.  523. 
(  >  Ferguion  .  Davie      v.      Ferguson. 

(m)  (Mroyd  v.  Harvey,  [1007]  P.  326. 


ThU  oaac  is  also  referred   to  in  (hapH. 
VI.  and  VH.  "^ 

(«)  Doe  d.  CroKg  v.  Crmts,  8  Q.  B.  714 

K2Ir\'i4.r-'=    »°^^^  -  '^-o^/^' 

(o)  See  post,  Chiip.  VI. 

{)>)  In  bunis  AMur,  I  P.  D.  1.50,  and 
other  cases  cited  post.  Chap.  VI. 

(?)  In  bonin  Ii<Mo»,  12  i'.  D.'  202 
See  also  In  bonis  Hrid<je»,  (tt  L.  T.  7ih! 

(r)  In  bonis  lluirden,  43  L.  J.  p  2«  • 
In  bonis  Harris,  L.  R..  2  P.  &  D  Wi  • 
In  bonis  Loekhnrt,  09  L.  T.  21.  Kor  the 
case  of  an  English  testamentary  i«»,x-r 
(not  a  will)  being  incorporated  in  a 
'^■^'."'i,*'"'  ""'  '"  ^«'*  Crawford,  15 
(')  (1894]  P.  30. 


■«Mt'i.-^~  a-.xf  i 
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FORM   AND  CHARACTERISTirS  OF  THE  INSTRUMENT. 


CHAPT«B  u.  and  made  a  separate  will  disposing  only  of  his  immoveable  property 
in  Russia :  it  was  held  that  the  latter  will  could  not  be  included  in 
the  probate. 


TesUtor  can 
only  leave 
one'  will 


Paper 

teetamentary 
in  form. 

Paper  not 
teatamentary 
in  form  or 
■ubetance. 


However  many  testamentary  documents  a  testator  may  leave, 
"  it  is  the  aggregate  or  the  net  result  that  con.stitutes  his  will,  or  in 
other  words,  the  expression  of  his  testamentar\-  wishes.  The  law, 
on  a  man's  death,  finds  out  what  are  the  instruments  which 
express  his  last  will.  If  some  extant  writing  be  revoked,  or  is 
inconsistent  with  a  later  testamentary  writing,  it  is  discarded. 
But  all  that  survive  this  scrutiny  form  part  of  the  ultimate  will 
or  effective  expression  of  his  wishes  about  his  estate.  In  this  sense 
it  is  inaccurate  to  speak  of  a  man  leaving  two  wills  ;  he  doe.s  leave, 
and  can  leave,  but  one  will  "  (t). 

m.— What  Instrnments  are  not  Testamentary.-  As  men- 
tioned above,  evidence  is  admissible  to  shew  that  an  instrument 
apparently  testamentary  was  not  executed  with  that  intent  («). 

If  an  instrument  is  not  testamentary  either  in  form  or  in  substance 
(none  of  the  gifts  in  it  being  expressed  in  testamentary  language, 
or  being  in  terms  postponed  to  the  death  of  the  maker),  and  if  no 
collateral  evidence  is  adduced  to  shew  that  it  was  intended  as  a 
will,  probate  will  not  be  granted  of  it  as  a  testamentary  docu- 
ment. In  one  case  (f),  a  minor  aged  nineteen  (at  a  period  when 
minors  of  such  an  age  were  capable  of  making  wills  of  personal 
estate)  wrote  a  paper  in  these  words  :  "  I,  A.  B.,  of  &c.,  in  the 
presence  of  the  two  under-mentioned  witnesses,  C.  D.  of  &c.,  and 

E.  F.  of  Ac,  do  give  all  my  goods  and  chattels  to  M.  D.  of , 

spinster ; "  this  paper  was  dated,  and  witnessed  by  the  two 
persons  referred  to  in  the  body  of  it ;  the  Court  was  of  opinion 
that,  as  the  paper  bore  upon  the  face  of  it  no  evidence  of  its  being 
intended  to  be  testamentary,  but  it  rather  appeared,  both  from 
its  contents  and  the  evidence  dehors  (though  the  latter  was  rather 
conflicting),  to  have  been  intended  as  a  present  gift,  probate  ought 
not  to  be  granted. 

So  probate  was  refused  of  a  letter  addressed  by  the  deceased 
to  a  friend,  directing  the  sale  of  stock  in  the  public  funds,  and 
the  distribution  of  the  proceeds,  on  the  ground  that  it  referred 
to  an  immediate  and  not  to  a  posthumous  sale  (w).    And  in 


(0  Per  Jud.  Comm.,  Douglas- Memiet 
V.  Umphelby,  (19081  A.  C.  at  p.  233. 
The  facts  and  (lectHi<jn  in  the  case  are 
shortly  referred  to  in  Chap.  XVI. 

(m)  Supra,  p.  30. 


(«)  Kini/it  Proflor  v  Dainet,  3  Hag^. 
218 ;  and  see  Lamjley  v.  Thomaa,  2ii 
L.  J.  Ch.  6051. 

(w)  algun  V.  Oglander,  2  Hagg.  42K. 


WBAT    INSTRUMENTS   ARE   Not  TESTAMENTARY.  3O 

another  case,  a  paper  addressed  by  a  testator  to  his  ex«-utor,s    ni.»rTER  „. 

was  lield  not  to  be  testamentary,  the  same  not  being  dispositive  " 

Ml  terms,  nor  shewn  by  extrinsic  evidence  to  have  been  so  in- 
r.'nded  (x).  In  this  case  Sir  Herbert  Jenner  observed  that  there 
was  this  distmction  in  the  consideration  of  papers  whicli  are  in 
their  terms  dispositive,  and  those  which  are  of  an  e.,ui vocal 
rharacter,  that  the  first  will  be  entitled  to  probate,  unless  as  in 
\,cholls  V.  Xicholh  {,,).  they  proved  not  to  have  been  written 
..ninio  testandi ;  whilst,  in  the  latter,  the  animus  nn.st  be  prov.^l 
l)V  the  party  claiming  under  it. 

IJut,  as  already  observed,  an  instrument  is  not  testamentarv  In^.rmn.nt 
merely  because  actual  enjoyment  under  it  is  i.ostponetl  until  after  '""  "'*''"  •""• 
the  donor's  death.     If  it  ha.s  present  effect  in  fixing  the  tern.s  ..f  IZ'S''^ 
that  future  enjoyment,  and  therefore  does  not  re(iuire  the  death  ''"J">"''"'- 
of  the  alleged  testator  for  its  consummation,  it  is  not  a  will 
therefore, where  there  was  an  agreement  for  a  lease,  which  con- 
tunuHl  a  provision  for  the  distribution  of  the  rent  after  the  le.ssor'a 
death  among  his  grandchildren,  of  whom  the  lessee  was  one    it 
was  held  that  this  provision,  being  part  of  the  consideration  'for 
winch  the  leasee  was  to  pay  his  rent,  was  irrevocable  ;  it  was  there- 
fore not  testamentary  (.).     The  Court  was  aske.l  to  grant  probate  Proba.oof 
only  ot  a  part  of  the  document,  namely,  that  which  contained  P"tofn„ 
e  provision  in  question  :  and  as  to  this,  Sir  J.  P.  Wilde  said  be  "'"'"'"""'• 


th 


had  met  with  no  case  where  it  had  been  done,  although  he  by 
....  means  said  it  could  not  be  done.     And  in  fact,  in  the  case  (there 
nted)  of  D^>e  d.  Cro.s  v.  Cross  (a),  where  an  instrument  in  the 
orni  of  a  power  of  attorney  was  given  by  a  person  abroad,  whereby 
he  appointed  his  mother  to  receive  the  rent  of  his  lands  for  her 
own  use    until  he  might  return  to  England;  or  in  the  event  of 
his  death,  he      thereby  assigned  and  delivered  to  her  the  sole 
claim  to  Ins  lands,"  but  her  occupancy  was  to  cease  on  his  return  • 
this  instrument  was  properly  executeil  as  a  will,  and  was  held 
to  be  a  good  will  of  the  lands  in  question.     The  Court  was  clear 
that  there  was  no  objection  to  one  part  of  an  instrument  operating 
in  priBsenti  as  a  deed,  and  another  in  futuro  as  a  will 

But  the  fact  that  the  document  is  executed  as  a  will,  and  that 
either  wholly  or  partially,  it  is  to  take  effect  after  the  donor's' 
death,  does  not  necessarily  make  it  testamentarv  (6) 


(j-l  (infill,  V.  Ferard,  1  Curt.  97 

if/)  2  Philliin.  180. 

(-•I  In  6oni>  Kobinwn.  L.  R..  I  p,  &. 
U  384  ;  uixi  see  Patch  v.  Shore,  2  Ur  i 
.Sim.  ,->8!». 


,  («),  *  Q-  B-  714.     Sep  al«o  Peacitk  v. 

S2j2irm'"-    »•'"'-■•'♦•'"'- 

(ft)  Thurwro't  wLaihiimr,  ZIL..1  V 
150. 


r 


mum 
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FORM  AND  CHARACTERISTfCa  OF  THE   INSTRl'MKNT. 

Where  property  is  given  by  will,  and  a  trust  affecting  it  is 
created  dehors  the  will,  the  title  of  the  cestui  (jue  trust  is  not 
testamentary  (<). 


Contingent 
wUls. 


IV. — Contingent,  Joint,  and  Mutual  Wills.— A  will  may  be 
made  so  as  to  take  effect  only  on  a  contingency  (rf),  and  if  the 
contingency  does  not  happen  the  will  ought  not  to  be  admitted  to 
probate  {e).  The  contingency  will  generally  attach  to  every  part 
of  the  will,  e.g.,  to  a  clau.se  revoking  former  wills  {1).  Hut  a  codicil 
in  other  respects  contingent  will  be  admitted  to  probate,  because 
it  may  operate  as  a  republication  of  the  will  (7).  A  reference  to 
some  impending  danger  is  common  to  most  of  these  ca.ses,  and  tin- 
question  is  whether  the  possible  occurrence  of  the  event  is  the 
rea.son  for  the  particular  disposition  which  the  testator  makes  ot 
his  property,  as  where  he  says.  "  Should  anything  hapf»»'n  to  nie 
on  my  pas.sage  to  \V.,  I  leave,"  &c.  (/()  ;  or  only  the  iea.sou  for 
making  a  will,  as  where  he  says,  "  In  case  of  accident,  being  about 
to  travel  by  railway,  I  bequeath."  &c.  (/).  A  will  may  also  be 
made  contingent  on  the  assent  of  another  person  (/). 

A  will,  intended  to  take  effect  as  an  exercise  of  a  power,  is  not 
necessarily  conditional  on  the  existence  of  the  power,  if  the  testator 
has  an  interest  independent  of  the  power  (k),  or  a  power  no* 
expressly  referred  to  (/),  sufficient  to  support  the  disposition  ; 
for  if  an  intention  appears  to  dispose  of  the  property,  it  matters 
not  that  the  testator  mistook  the  origin  or  nature  of  his  dispositive 


(c)  CulUn  V.  All.-Cen.  for  Irehnid, 
L.  K.,  1  H.  L.  190  ;  lie  M tiddor k.\l90\] 
2  Cli.  372.  Un  the  quention  whether  an 
instrument  which  is  te^ttamentary  in  its 
character,  but  inadmisHible  to  probate, 
can  be  enforced  as  creating  a  tni-tt,  see 
Smith  V.  Atteraoll,  1  Rus.s.  2(1(1 ;  Johnson 
V.  Ball,  6  De  (J.  &  S.  89 ;  Conceit  v. 
Hell,  1  Y.  &  C.  C.  C.  at  p.  577. 

(d)  See  In  bonis  Xewns,  7  Jur.  N.  .*<. 
688. 

(c)  Parsons  r.  Lanoe,  1  Ves.  sen.  100  ; 
Sinclair  v.  Hour,  fi  Ves.  (107. 

(/)  In  bonis  Hugo,  2  P.  I).  7.^. 

(g)  In  bonis  Da  Silta,  30  L.  .1.  IM71  : 
In  bonis  Colley,  3  L.  R.  Jr.  243. 

(A)  Hoberls  v.  RnberU.  31  L.  J.  V.  40  ; 
In  bonis  Porhr,  L.  R.,  2  P.  &  D.  22  ;  In 
bonis  Kobinaon,  ib.  171  ;  Lindsay  v. 
Lindsay,  ib,  459  ;  In  bonis  Hugo.  2  1*. 
D.  73. 

(i)  In  bonis  Thorne.  34  L.  J.  P.  131  ; 
/ft  bonis  Dobmn.  L.  1?.,  1  I*.  *  \\  88  ; 
In  bonis  Martin,  ib.  380 ;  /n  6oitt« 
Sluarl,  21  I..  R.  Ir.  105.    But  the  ex- 


presHirns  UBcd  by  the  testator  must  be 
such  as  clearly  to  indicate  his  intention 
that  the  will  is  only  to  take  ctTcct  upon 
his  death  diirine  a  particular  journey 
or  period  ;  if  the  expressions  are  equi- 
vocal, the  will  will  not  he  regarded  as 
conditional,  but  will  be  admitted  to  pro- 
bate, though  the  journey  or  period  ha.<t 
been  completed  :  In  bonis  Mnyd,  6  P. 
D.  17  ;  III  linnis  S/mll,  [18971  P.  28; 
Halfiml  V.  //(i/rV)rrf,[1897]  P. 36;  Toivna 
cndv.  Moore,  [1905]  P.  66. 

(;)  Inf>nmsSmilh,h.n.,\  P.&  U.7I7. 

(i)  Southall  V.  Jnnrs.  28  L.  J.  P.  1 12 : 
Jonfs  V.  Suulhall,  30  Bcav.  187  ;  Simi 
V.  I^slif,  2  H.  *  M.  68,  post,  Chaj). 
XXIII.  This  interest  must  be  a  be- 
queathable  interest.  The  will  of  a 
married  woman  would  be  inoperative 
to  dispose  of  such  an  interest :  Prier  v. 
Parker,  16  Sim.  198;  unless  the  case 
comcj)  within  the  Marri^l  Women's 
Pronerty  .Act,  1882. 

(I)  lit  Wilmol,  29  Beav.  644  ;  /iriKf 
V,  ItrMt,  I-.  R.,  11  Eq.  371. 


COXTINOEVT,   JOINT.    AND    MUTUAL   WILLS.  4, 

power.     And  if  the  te-stator  has  no  interest    «.ill  tu        n 

raise  a  ca.se  of  election  («,).  '     ""  ^'''  *'"   '"'*>'    """'"  "l 

Where  the  will  in  i„  t^rnus  ..learly  contingent,  and  the  eon- 
tnigency  ha«  faded,  the  will  cannot  either  as  to  real  estate Ti 
..,  s.nce  the  WdKs  Act,  a.s  to  personal  estate  («),  be "l  ^^b  t  by 
some  act  amounfng  to  a  re-execution  of  it  (/.).  Without  "„me 
such  act  .t  .s  a  nullity,  and  a  previous  will  stands  unevotd T) 
When  on  the  death  of  the  testator  the  event  is  still  in  suspense 
...neral  probate  wdl  be  granted  at  once  (.).  Of  course  the  question 
till  remains  open  what  effect  the  will  is  to  have. 

Tw(,  or  more  persons  may  make  a  joint  will,  whi.h    if  nro„erlv    ,  •  .      w 

...vecuted  by  each,  ..  s„  f.r  a.s  his  own  propertv  is  co„  er         Is     " 

n.uch  h..s  w.li.  ami  .s  as  well  entitled  to  probaie  upon  his  death 

■s  -t  he  had  made  a  separate  w.ll  (.).     B„t  a  j.„„t  will  ma.le  bv 

two  persons,  to    ake  effect  after  the  death  of  both,  will  not   be 

..lm.tted     „  probate  during   the   life   of  cither  (/).     Joint       i  - 

0  h         ;    '"T^'- V"^-     ^"''*— 't«  oi  this  nature  are  unknown 

'  n  u  ulT    T"    "^  '"  '''  *^"  ^•"""*'>-  ("')•  -'^  -ith  -  the  tern, 
mutual  wdl      .s  generally  applied  to  the  case  of  two  persons 

.uK-mg  a  wdl  by  whic4,  each  leaves  all  his  property  to  the  othe"" 

A  mutual  compact  by  two  persons  to  make  testamentary  di.s- 

pos.t.ons  m  each  other's  favour  is  apparently  enforceable  in  equitv 

•n  some  cases,  as  where  the  survivor  accepts  the  benefits  unde' 


(m)  R,  liroot/ibniil,  34  Cli.  D.  |(i(». 

in)  Par)io».H\.  Lnnoe,  I  VVs.  wn    MK) 

(o)  Kohert^  V.  ifoAerM.  «upra ;  /»  ho'nii, 

»  mn.  2  Sw.  *  Tr.  147.     Socu,.  I„.f„re 

4  HacK     17<i;     StrauM.-   y.    /Schmidt.    3 
I'liillim.  209. 

i/i)  In  bonis  Caiithron,  33  L.  .T.  }■.  23. 

(?)_  In  bonis  Robinson,  L.  R.,  "  p."^ 

(n  In  bonis  Coopir.  I  Deane,  Feci 
R.  !>.  It  is  pre^,iiinpd.  tliouali  it  is  not 
sostat«l  in  thereptrt.  that  the  chilHr^n 
w.iv  ,„.„„,>,.  Set.  ako  l„  bonis  Hang. 
Itiim,  I  p.  I).  429. 

(•«)  In  bonis  Utratfy,    |    Jur.    N.    S. 


1177;  Re  MishUy.  Tr.  R..  4  K.,.  02; 
In  bonis  Piazzi-Smylh.  1 1898|  I*.  7. 

('<  In  bonis  Raine,  I  Sw,  &  'J'r  144  • 
In  bonis  Pia-zi.SmijOi.  .supra. 

(«)  Ilolmon  V.  htarkburv.  1  AM  274  • 
/»  bonis  Lovegrove.  2  Sw.  &  Tr  453"  In 
Imnis  FIflrher,  11  L.  R.  Jr.  359. 

(f)  Denus.-icn  v.  Mosttrt,  I..  It    4  p  c 

(«■)  See  Will.  Kxorx..  p.  7  (lOth  erf). 
Nor  also  I  ('owp.  2(18  ;    I  Add.  277, 

(x)  h'  hr,)uy  Linrrp-ov,:,  2  .S».  4  Tr 
4i>3.     In  In  bonis  Piazzi-Smyth  {auoTa) 


r 
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FORM   AMD  CHARACTERtsnca  OF  THE   INSTRUMESt. 


CHAPTEB  II.    the  dispositions  of  the  decoaspd  testator  (if).     But  such  a  rompact 
must  be  rlear  and  fair  in  its  terms  to  make  it  bindins;  (:). 


Probaie  how 
fsr  concluHivo 
ai  to 
perM>n*lty. 


V. — Effect  of  Probate.  - "  The  granting  of  probate,"  says 
Mr.  Jarman  (a),  "  is  conclusive  as  to  the  icstamentary  character 
of  the  instrument  in  reference  to  personalty"  (6).  Everything 
included  in  the  probate  copy  (r),  but  no  word  besides  (rf),  must  be 
taken  by  the  Court  of  Construction  to  l)e  part  of  the  will,  and  the 
original  will  cannot  be  appealed  to  for  the  purpose  of  shewing 
that  such  copy  is  erroneous  (e).  Thus  where  probate  was  granted, 
with  cross  lines  drawn  over  the  be(|uests  of  certain  legacies,  I^ord 
Cranworth  held  that  it  was  to  be  taken  as  conclusively  settled  by 
the  probate,  that  the  will  was  at  its  execution  in  the  state  in  which 
it  was  then  found  ;  i.e.,  that  the  testator  had  execute*!  the  in.stru- 
ment  with  the  cross  lines  drawn  over  it  (0-  That  being  so,  the 
only  (|uestion  for  him  to  determine  was,  what  did  the  instru- 
ment mean  ?  and  he  thought  the  meaning  was,  that  the  testator's 
original  intention  to  give  the  legacies  had  ceased,  and  that  he 
had  placed  the  lines  there  to  shew  this.  The  result  was  that 
the  legacies  were  struck  out  (g).  Neither  was  it  competent  for 
the  Court  of  Chancery,  on  the  ground  that  legacies  given  by  a 


(»)  Du/our  V.  Pereira,  1  l>i.k.  410  ; 
Stone  V.  Hwkiim,  f  190.5)  1'.  IU4.  wliirc 
a  fuller  report  of  the  judi^ment  in  iJu'iiur 
V.  Penini  in  ri'ferrcj  to. 

(z)  Lord  Wulijtile  v.  Lord  (trfinJ, 
'i  Vex.  402.  As  to  proniiscn  to  make 
testamentary  dU|io8itioii.s  in  favour  of 
particular  persons,  see  above,  p.  28. 

(a)  First  edition,  p.  22. 

(b)  "  See  Douglaa  v.  Cooper,  3  My.  & 
K.  378.  The  executors  are  considered 
as  representing  the  legatees,  in  regard 
to  the  litigation  respecting  the  validity 
of  the  will ;  and  unless  a  case  of  fraud 
and  collusion  can  h:\  made  out  against 
them,  the  legatees  are  bound  by  the 
adjudication  in  the  suit  to  which  the 
executors  are  parties  :  Coli'in  v.  Frtuftr, 
2  Hagg.  292  ;  Wood  v.  Mrdlty.  1  Hagg. 
tWf) ;  Sfwttt  V.  Week«,  2  Phillini.  224  ; 
and  that,  too,  tliough  the  same  persons 
are  executors  under  two  conflicting 
testamentary  instruments :  Hayh  v. 
Haattd,  i  Curt.  23(i.  The  Court,  how- 
ever, sometimes  dirr^cts  the  parties 
interested  to  be  brought  before  it : 
Reynolds  v.  Thrupp,  1  Curt.  570." 
[Note  by  Mr.  Jarman. j  But  if  the 
administration  of  the  property  is  af- 
fected by  a  question  as  to  the  testator's 
domicil,  the  executors  are  not  deemed 
to  represent  the  p?nions  interested  for 


tlie  )iur|H)se  of  raising  the  question  of 
domicil,  and  t'lc  decision  of  tlie  i'l  -Ijatc 
Court  on  that  ((uestion  will  not  I,  .id  the 
|)arties  in  a  suit  for  the  administration 
of  the  estate:  Concha  v.  Contha,  II 
A  pp.  Cas.  ,541. 

(c)  (lann  v.  Ornjory,  3  D.  M.  &  (J. 
777.  Probate  in  facsimile  was  also 
granted  in  In  bonit  Raine,  34  li.  J.  P. 
12".     i>at.  Chap.  V. 

(d)  Hartuihy  v.  TiiKiell,  T-.  R.,  11  E(|. 
3<>8.  As  to  omission  from  the  probate 
of  scurrilous  imputations  on  character, 
see  In  Imnii)  Honyuinid,  L.  R.,  2  P.  &  D. 
231.  As  to  the  omission  from  the  pro- 
hate  of  words  inserted  by  mistake,  see 
ante,  \).  30. 

(c)  But  the  Court  sometimes  looks  at 
the  original  will  to  see  whether  tht 
punctuation  or  the  mode  in  whicli  it  It 
written  throws  any  light  on  its  con- 
struction :  i>ost,  p.  44.  If  the  probate 
copy  is  erroneous ,  it  ought  t  o  be  sent 
hack  to  the  Court  of  Probate  for  recti- 
lication. 

{_f)  The  general  presumption  is  that 
alterations  in  a  will  were  made  after  its 
execution  :  sec  post.  Chap.  VII.  ;  but 
that  is  for  the  consideration  of  the  Court 
of  Probate. 

(3)  (lann  v.  Gregory,  3  D.  M.  &  G. 
777. 
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rodio.I  were  fraudulently  obtained,  to  declare  the  legatee  a  trustee    «  hapt„  „. 

for  the  person  who  would  otherwise  have  taken.     The  objection  on  

tlie  ground  of  fraud  should  be  taken  in  the  Probate  Court,  which 
m  being  satisfitnl   of  the  fraud,  would  direct  probate  to  issue! 
,,inittu)g  that  part  containing  the   bequest   complained  of  (A) 
^.r  declaring  that  the  legatees  are  trustees  for  the  clain'.ant  («)' 
So  if  It  is  ailegeti  that  words  have  been  inserted  in  the  will  by 
mistake,  this  can  only  be  corrected  by  the  Court  of  Probate  {,) 
And  practically  this  division  of  jurisdiction  is  continued  as  between 
the  Chancery  and  Probate  Divisions  of  the  High  Court  of  Justice  (k) 
ti.e  judges  of  the  former  Division  declining  (in  their  discretion)  tJ 
.  xercise  the  jurisdiction  of  the  latter  in  matters  of  probate  (/) 

The  Court  of  Probate  Act,  18.^7  (m).  gives  to  probate,  after  A«  t«  n-hy. 
.  itation  of  the  heir  and  other  persons  interested,  and  proof  in 
solemn  form,  the  same  effect  with  regard  to  realty  as  it  had  before 
with  regard  to  personalty  («).  But  the  granting  of  probate  in 
.  ..mnion  form  had  no  effect  as  regards  real  estate,  either  freehold 
or  copyhold  (o),  except  (under  the  Act  of  1857)  to  furnish  prima 
facie  evidence  of  the  validity  and  contents  of  the  will  (/>) 

Under  the  old  law.  a  will  disposing  of  real  estate  only  was  not  Win..fre.l 
entitled  to  probate  (q)  unless  it  appointed  an  executor,  in  which  '^t'^'l' 
case  It  was  entitled  to  probate  (r);  and  if  the  executor  renounced,  e*tuwto 

probate. 


{h)  Allen  v.  M-PhemoH,  1  H.  L.  Ca 
I'.H.  II  'ur.  785,  8ftiimin(5  1  I'hil  LSS. 
and  <■..  Ing  5  Beav.  4H9 ;  Hindson  v. 
Wiiilt,  5  D.  M.  &  <).  301.     So  the 

Court  ..:  'hanccTy  had  no  jurisdiction 
to  sft  HKiii.-  a  will  of  landH  for  fraud. 
The  roniwiy  wan  hy  ejectment :  Jones 
V.  l!re<jori/,  2  D.  J.  &  S.  83. 

(()  flf<'.»  V.  Doutjhty.  5  P.  D.  2(i.     Pro- 

liate  may  a.ao  be  revoked  on  the  ground 

of  fraud:   Hirchy.  Iiirrh,\\m2\V  130 

(;)  Re  Hywater,  18  Ch.  D.  17. 

(/•)  Melttieh  v.  Milton,  3  Ch.  D.  27 

35. 

(/)  Pinney  v.    Hunt,   6   Ch.    D.    98  • 
Hradturd  v.    Young,  L.  R.,  2«  Ch.    u! 
ti.Vi ;  Smart  v.  Tranter,  L.  R.,  40  I'b    D 
Iti-'i.  43  Ch.  D.  587.    In  Re  Birehall,  29 
W.  K.  401,  the  pereon  who  iiad  com- 
mitted the  fraud  waa  dead ;     Malin-t, 
V.C,   presumed    that   he    ha-i     teted 
properly  on  the  ground   (iiat   he   wm 
a    person  "of    the  greatest   apparent 
resinvtability  and  holding  the  highest 
offices. " 
(/«)  20  k  21  Vict.  c.  77.  9.<i.  fil,  .}•?. 
(N)  To  bring  a  will  within  the  pur- 
view of  this  enactment,  it  must  be  one 
which  both  as  to  realty  and  personalty 


IS  to  be  tested  by  the  same  considern- 
[ions.  For  if  there  were  any  clifference 
l>etween  them,  it  would  be  absuwl  to 
enact  that  probate  of  one  should  be 
conclusive  evidence  of  the  validity  of 
the  other.  Consequently  it  must  be  a 
will  executed  sine-  and  according  to  the 
Stat.  1  Vict.  c.  2« :  Campbell  v.  Lucv 
h.  R.,  2  P.  4  U.  209.  It  is  not  neces- 
sary to  cite  the  a.ssignee  ot  the  heir  ;  if 
the  heir  is  a  Jiarty,  his  a.ssignee  will'  be 
hound :  Jones  v.  Jones,  L.  R.,  7  p.  1>. 
•it). 

(o)  Hume  v.  Rundell,  6  Madd.  331 
!|«e  also  Boneer  v.   Hradshaw,  5  Jur. 
r*.  S.  86  ;  Loffus  v.  Mau;  3  (iiff.  592. 
^  (p)  Barraclough  v.  GreenlMttjh,  U  R., 

(?)  In  bonis  Boottr,  I,.  R.,  3  P  &  U 
177 ;  In  bonis  Lloyd,  9  P.  I>.  fiS ;  /« 
'>onia  Gunn,  ib.  242  (conversion  of 
money  into  realty,  &c.). 

(r)  O'Dwyer  v.  Geare,  1  Sw.  t  Tr. 
465 ;  In  bonis  Ilomlnickle,  ir^  P.  1). 
149.  In  Brownrigg  v.  Pike,  7  P.  t>.  «l, 
and  m  In  bonis  CiMoii,  II  P.  D.  Ib9, 
the  testatrix  also  had  separate  personal 
estate. 
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cHArrni  ii. 


Liniititl 
fHiit  (if 
probstf. 


OriKinal  will 
may  Ih- 
exaiiiiiietl  liy 
Court  of 
Coiwtruction. 


a  grant  of  administration  wilh  the  will  annexed  would  be  made  {»). 
But  in  the  case  of  a  testator  who  makers  a  will  dixposing  of  real 
estate  (/)  and  dies  since  December  :JI,  1897,  the  real  estate  vests 
on  his  death  in  his  personal  representatives,  and  their  assent  is 
necessary  to  any  devise  contained  in  the  will.  In  such  a  case, 
therefore,  the  will  must  be  provetl.  and  the  Ijand  Transfer  Act.  1897, 
accordingly  enacts  that  probate  an<l  administration  may  be  granted 
in  respect  of  real  estate  only,  although  there  is  no  personal  estate. 

As  to  probate  of  appointments  under  testanientary  powers, 
.see  Chapter  XXIII. 

Even  with  ies|)<'ct  to  personal  estate,  the  granting  of  probate 
of  any  paper  has  no  other  effect  than  to  establish  generally  its 
claim  to  be  received  as  testamentary  (/<) ;  and  it  remains  for  the 
Court  of  Con.struction  to  determine  the  meaning  and  effect  of  the 
instrument  thus  stamped  with  a  testamentary  character  (h).  The 
adjudication  of  this  Court  may,  and  often  dcu's.  render  the  paper 
wholly  nugatory.  It  may  be  found  not  to  contain  any  intelligible 
disposition  of  the  »leceascd's  property  (r),  or  to  be  in  substance  the 
.same  as  or  in  substitution  for  another  paper  of  which  probate 
has  been  granted  (c) ;  or  thpt  its  provisions  are  invalid  according 
to  the  law  of  a  foreign  country,  which  constitute*!  the  domicii 
of  the  maker  at  the  time  of  his  decease  (r) :  in  all  which  ca.ses  the 
instrument  so  proved  operates  merely  as  an  appointment  of  an 
executor,  who  distributes  the  property  as  under  an  intestacy. 

And  to  determine  the  construction,  the  original  will,  both  of 
real  and  personal  property,  may  be  looked  at  (y).  It  was  said, 
indeetl,  by  Sir  \V.  (irant  (;),  that  his  decision  on  the  construc- 
tion of  the  will  before  him  could  not  depend  on  the  grammatical 
skill  of  the  writer,  in  the  jiosition  of  the  characters  expressive  of 
a  parenthesis  :  that  it  was  fiui:;  the  words  and  from  the  context, 
not  from  the  punctuation,  that  the  sense  must  be  collected.     And 


(<)  In  bonis  Jordai  L  R..  I  P.  4  D. 
.'i.'ir.. 

(()  ■'  Real  C8tat<"  "  '\'>pb  not  includo 
copyholds  o.  ciwl. unary  frceliolds 
where  adniis^ioi  n  necessary :  Ijtnd 
Transfer  Act.  IH'.'T   <.  I,  subs.  4. 

{It)  As  to  wh«'  papers  are  testii- 
menfary.  sec  /«  huni-i  I'nnmee,  L.  R.,  2 
P.  4  1).  40(5 :  Totimrr  v.  S,J,in,ihi.  f  10(17 1 
P.  106.  Compare  In  b.  Da  .Si/ra.  :)(j 
I,.  .1.  P.  cited  ante.  p.  40. 

(II)  In  bonin  Mundy,  .TO  L.  .1.  P.  K,. 

(v)  See  Oau-ler  v  NIandcnrirk,  2  Cox, 
16  ;  Mayor,  «t-r.,  nf  Oloutfiler  v.  Wood, 
3  Hare.  131.  1  H.  L.  Ca.  272. 


(ir)  See  Ihrnin-i  v.  ''lullerbiick.  1 
Bli.  N.  .*<.  47»  ;  s.e.  noin.  Himmimi  v. 
Ourrei/.  1  J).  *  CI.  35  :  MaUh  v.  (iliuJ- 
Klone.  I  Phil.  2iKI,  13  Sim.  261  ;  Cami^i'll 
V.  Radnor   1  Hr.  C.  C.  271. 

(.r)  Til  niton  v  Curlin'i.  8  Sim.  310: 
soe  ante,  p.  7.  n.  (^).  I'rotiate  is  nut 
cciiclusive  of  domicii:  Bradford  v. 
Ycuntj,  26  Ch.  D  md;  Dr  .\lora  v. 
Con)  ha.  29  Ch.  1).  268. 

(y)  See  -Mi.  Hare's  note  to  Walker  \. 
Tipping.  !l  Ha.  802.  n..  where /'*i7ip;«  v. 
Vhambcrlaine.  4  Ves.  .57.  and  Comptoti 
V.  ttlorham,  2  Coll.  204,  are  referred  to. 

(z)  San/ord  v.  Raiku,  1  Mer.  051. 
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thore  ««.,  probably,  few  imaRinable  casoH  i„  which  ,.unrtuati„n    r.urT««  „ 

.  nuld  oxorrwo  a  very  im,H>rtnMt  indunuo  upon  fh.-  ronHtrmtion  (n) 

liut  ...  rooent  timeH,  the  Courts  have  without  h«.itatio„  adopted 
,  he  prmtire  of  examining  original  wills  •  with  a  view  to  see  whether 
..lyth.ng  there  appearing,  -as.  for  insiance,  the  mo,le  in  which  it 
was  written,  how  •  dashe,!  an.l  stop|HMl.'-  i„uld  guide  then,  i„  the 
t,,,..  ,onstr..et.o.,  to  be  put  uiK.n  it "  (/.).  And  where  a  will  is  in 
a  foreigi.  language,  and  th.-  probate  copy  is  a  translation,  the  Court 
:;,..y  look  at  the  original  will,  or  a  copy  of  it,  i„  order  to  a*.ertain 
its  mean.ng  (r). 

Probate  of  the  will  .,f  .  „,arri,.I  won.an  is  „.,w  „a„t.Hl  to  her  ,.„.,.„..„, 
..ve<utor  :n  the  ordinary  form  without  anv  excej.tion  or  limita-   »*"-'" 
f..n  (rf).     Formerly  it  was  lin.ited  to  property  whi.h  she  had  Z;;;:;' 
power  to  dispose  of  and  had  disposal  of,  with  administration 
cicterorum    to    the    husband;    and    under    the   Judicature    A.-t 
187.-}  (e).  it  was  the  duty  of  the  Probate  Divi-.ion  (.so  far  as  ro,.ld 
properly  an.l  conveniently  be  done)  to  deci.le  whether  anv  par 
ticular  fund  was  separate  property  or  not  (/).     Formerly  also  if 
a  niarned  woman  made  a  will  by  which  she  merely  exenised    » 
power  of  appo.ntment.  and  appointed  a.,  executor,  probate  co..l,l 
not  be  granted  (y).     The  present  practice  is  based  on  the  Marned 
^\  omen  s  Property  Act.  1882  (*) ;  but  is  not  confinetl  to  cases  where 
the  testatrix   has   the   powers  conferred  by  that  Act      Whether 


{'I)  .S-e  per  Sir  K.  .SuRclrn.  //,rmi  v. 
Slotc.  2  Dr.  4  War.  98 :  and  ()pr  I.onl 
Wpstbury,    Gordon   v.    Gordon,    L.    R 
.1  H.  L.  27(1. 

(A)  Per  K.  Bruce.  L.  J.,  in  Atanning 
V.  I'urcell.  24  L.  .1.  Ch.  523.  n.  ;  also 
reported  7  D,  M.  4  G.  66.  See  also 
Cnmpton  v.  tthrham,  2  Coll.  201  ;  Child 
V.  KhMvrth,  2  1).  M.  4  (J.  (583  ;  Opmn- 
him  V.  Ilf.Hr;/,  fl  Hare.  802,  n.  ;  Oaunl- 
hit  V.  Carlfr,  17  Beav.  500  ;  Milsome  v 
Long,  3  Jur.  N.  .S.  U)73  j  He  Harriaon, 
.to  Ch.  D.  390.  In  Gann  v.  Greqorv 
.1  D.  Jf.  4  O.  780  (already  referred  to). 
Ix)rd  Cranworth  expreitsed  his  opinion 
tliat  the  will  could  not  be  looked  at  for 
the  purpose  of  virtually  reversing  the 
ilicision  of  the  Probate  Court  with 
respect  to  the  form  of  the  probata  copy 
in  question.  In  Be  Wyatt,  4  T.  L.  R. 
24,>.  the  Court  referred  to  the  originai 
will  for  the  purpose  of  supplying  the 
name  (jl  an  annuitant:  it  had  been 
nwftl  and  was  left  blank  in  the  probate 
copy. 

(c)  L'Fit  V.  rBatt.  1  P.  W.  626 :   Re 
CUfs  TruMn,  [1892J  2  Ch.  229.     The 


projier  course,  however,  seenw  to  Ik-  to 
apply  to  the  Court  of  I'robate  to  correct 
the  translation.  In  .Sleigna  v.  .SMohm 
Mos.  296.  the  word  mtMbU,  in  the 
original  will  was  translated  "move, 
ables  in  the  probate  copy  "  bv 
which,"  said  the  SoUcitor- General 
arguendo,  "we  must  go":  and  the 
Court  conM rued  the  will  as  it  "move- 
abica  had  been  the  word  usc<l  bv  the 
testator. 

(d)  In  bonis  Price,  12  P.  D.  137  .Sei> 
also  He  Lambert'a  EMiite,  39  Ch.  I)  (i2fi  • 
Smart  v.  Tranler,  43  Ch.  D.  .587  •  /?« 
Alk,nson,  [1899]  2  Ch.  I.  It  is'  not 
necessary  that  the  will  should  dispose 
of  her  separate  estate  :  /«  bonis  lelers. 
IJ  Li.  R.  Ir.  1. 

(f)  36  4  37  Vict.  c.  60. 

(t)  In  bonis  Tharp,  3  P   D  7»> 

Qui"*  J.T"""  '•  ^/°P*""'.  4  M.  4  (ir. 
.J8H ;  O  Dtryer  v.  Geare,  I  Sw.  &  Tr 
463 :  In  hnnin  Bnrden,  U  H.,  1  I'  ft  J) 
325 ;  Jn  bonis  Tharp,  3  P.  D.  76  •  /« 
bonis  Tomlinson,  6  P.  I).  209 
(A)  45  4  46  Vict.  c.  75. 
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KOBM    AND  CHARACTERISTICS   Of  THE    IN8TRUMKNT. 


rNAPTts  n. 


WiU  of 

nwrried 

woman 

domiriled 

abroad. 

Revocation 
of  probate. 


she  hu  or  not  any  such  powers  the  probate  is  conrlusive,  as  regards 
the  right  of  the  executors  to  get  in  the  nMets,  in  the  Chancery 
Division,  but  it  does  not  alter  thr  beneficial  title  of  the  husband 
to  any  property  which  the  wife  had  no  power  to  dispone  of ;  the 
executors  will  hold  such  property  in  trust  for  the  husband  (t).  If 
no  executor  is  appointed  and  there  is  a  partial  intewtacy,  the  husband 
is  entitled  to  adminiMtratiun  with  tho  will  annexed  in  preference  to 
the  next  of  kin  of  the  testatrix  (;'). 

If  a  married  woman  domiciled  abroad  makes  a  will,  a|)|)ointin|; 
executors,  which  is  invalid  by  the  law  of  her  domicil,  but  is  nfterative 
under  English  law  (e.g.,  as  an  appointment  under  a  imwcr).  adminis- 
tration with  the  will  annexed  may  be  granted  to  the  t-vccutors  (k). 

If  probate  of  an  inv^ilid  will  is  granted  in  common  form,  the 
executor  can  sue  for  and  give  a  good  discharge  for  any  debt  due 
to  the  deceased  (/).  If  probate  is  revoked,  it  is  for  .some  purposesi 
treatetl  as  a  nullity  ab  initio  (m),  but  how  far  this  doctrine 
extends  does  not  seem  to  have  been  decided. 


(i)  Smiiri  V.  Tranltr  (in  C.  A.).  4:» 
C*h.  D.  Ml,  reventinK  on  the  Uttrr  point 
the  d(>ci-<ion  of  Kay,  J.,  b.c.  40  Cli.  I>. 

{))  Riilffl  of  1887,  cit<>d  39  Ch.  I). 
627,  n.  And  if  there  in  an  exeeutor, 
but  separate  etitate  i»  undiiiposed  of, 
the  huHband  aurviving  ia  entitled  bene- 


ficially :  Ac  Lamberts  Ettale,  39  Oi.  I>. 
(>2«. 

ik)  In  bonis  Trffnmi.  \iHm]  P.  247  : 
/n  htniit  I'lnnini.  [lOUIJ  P.  33U. 

(/)  Court  of    Probate  Act,   18.'>7.  »» 
77  8. 

(m)  Per  Ijord  Uavcy  in  Chan  Kit  San 
V.  Jto  FttHy  //any,  IIU02J  A.  C.  at  p.  2UU. 
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CHAPTEli    III. 

I'ERSONAI,    UI8AUII.ITIES    OF   TKSTATORS. 


I     l»Jn»<\l J7 

!l       I II  "ll  III  1 11,     ll'i   .l4-ll.  HH    ../ 

Miiiit.  &i- ^„ 

III.    I'liirrtiiri'    mnlrr    tl„      I  ill 

I :.:: 


I  V  .     ///.'  M.irriiil   II  niiii'ii',  />,,. 
I"  rli/  .IrlK 

V.  .1      - ,w 

\  I.   Tni,     ■■:<  mill  t',t,,„A tlO 


A  w.uL  '"«!;  during  «„v  ,,en,onal  <hs.»bii;ty  i.s  not  ren.lcred  valid  Remov. 
bv  the  fact  of  the  <iwability  having  lietMi  removed  luring  th»>  life  of  '"i^Wli,, 
tlu-  testator,  unless  its  ren.oval  han  been  followwl  by  »o,ae  aet  of  "I'^utio^ 
coiihrmation  or  adoption  amounting  in  law  to  re  execution  of  the  "'  *•"• 
will  (<i). 

I.-Infency.-At  common  law,  infants  of  a  certain  age.  namelv  oWl.« 
males  of  fourteen  and  females  „f  twelve,  were  competent  .  „  dispose 
by  W.1I  of  personalty  (h),  and  such  a  will  wai,  valid,  although^he 
testator  or  testatrix  afterwards  lived  to  attain  -najoritv  without 
-"firnung  xt  (c).  In  son.e  places  a  custom  existe<i  enabling 
.nfants  of  a  definite  and  reasonable  age  to  devi.s.  real  estate  (d)  but 
...  the  absence  of  such  a  custom  infants  were  incompetent  to  di.spose 
of  real  estate  by  will  (.).  Under  the  statute  1 2  far.  2  c  •>4  .  father 
.-ven  though  an  infant,  could  appoint  guardians  of  his  children  by 

The  Wills  Aci,  1837,  enacts  (sect.  7)  that  no  will  made  by   u.y  ivvnttaw 
person  ,mder  the  age  of  twenty-one  years  .shall  be  valid.    And 
by  the  defimtion  clause  in  the  act  this  provision  is  extended  to 
appomtments    of    testamentary    guardians    under    the    Act    of 

of  the  act  wills  of  personal  estate  made  by  soldiers  on  actual  service 

other  c.iJcV^%";  ;'^'*'  •"•*  "■"  W  i'rY'J'  V.  Immon.,  4  Ve,.  160. 

<*)^«*op  V.  ^r;:2  Vem.  469;  S  Lr/f*  ^Len.  8.  c.  «...  i.. 
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PERSONAL   DISABILITIES  OF  TESTATORS. 


CHAPTIR  III. 

M^dc  of  com- 
puting age. 


or  by  mariners  at  sea,  bu'-  with  this  exception  (as  to  which  see 
Chapter  VI.)  every  will  made  by  an  infant  is  invalid. 

"  It  may  not  be  quite  superfluous  to  remark,"  says  Mr. 
Jarman  (e),  "  that,  in  comjiuting  the  age  of  a  person  for  testa- 
mentary or  other  purposes,  the  day  of  his  birth  is  incluHed;  thus,  if 
he  were  bom  on  the  16th  of  January,  1800,  he  would  have  attained 
his  majority  on  the  15th  of  January,  1821  (/) ;  and  as  the  law  doe,s 
not  recognise  fractions  of  a  day  (g),  the  age  would  be  attained  at 
the  f.rst  instant  of  the  latter  dav." 


Onns 

proband!. 


Wills  of 
id  iota. 


Of  persons 
deaf  and 
Uind. 


II— Insanity,  Weakness  of  Blind,  &c.  — The  jren-ral  rule  is 
"  that  the  onus  f  robandi  lies  in  every  <;a.se  upoi  the  party  pro 
pounding  a  v.ill,  and  he  must  satisfy  the  conaoiencp  f  he  Court 
that  the  instrument  so  propounded  is  the  last  will  oi  a  free  and 
capable  testator  "  (h).  But  if  a  will  is  rational  on  the  face  of  it, 
and  appears  to  be  duly  executed,  it  is  presumed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  valid  {i). 

The  will  of  an  idiot  is  of  course  void  (;),  "Cental  imbecility 
arising  from  advanced  age.  or  produced  perniani  y  or  temporarily 
by  excessive  drinking,  or  any  other  cause,  may  destroy  testamentary 
power  {k). 

"  A  person  who  has  been  from  his  nativity  blind,  deaf  and 
dumb,  is  intellectually  incapable  of  making  a  will,  as  he  wants 
those  senses  through  whicb  ideas  are  received  into  the  mind  "  (I). 
Blindness  or  dea^ess  altne,  however,  produces  no  such  inca- 
pacity. .\nd  it  se'ems  tbttt  r.  person  born  deaf  and  dumb,  but 
not  blind,  though  ppma  facie  incapable  (m),  may  be  shewn  to 
have,capacit}',  and  to  understand  what  is  written  down  (n) ;  and 


(«)  First  od.  p.  37. 

(/)  Herh'rt  v.  Torbnll.  1  Sid.  1<(2, 
g.  c.  nom.  Herbert  v.  Tiirhil.  T.  liavni. 
84,  8  Vin.  Dev.  «5.  pi.  20;  Anoti.. 
I  Salk.  44  ;  Howard's  Case,  2  ib.  fi2.5. 
But  a  person  attains  "  his  23th  year "' 
when  he  becomes  24  3  eara  old :  Granl  v. 
Grant,  4  Y.  &  C.  2.'i8. 

(g)  See  Lester  v.  Garland,  I. '5  Ves.  2.)7. 

(A)  Barry  v.  Butlin,  2  Moo.  P.  C.  480  ; 
Browning  v.  Budd,  «  Moo.  1'.  C.  433 : 
Sntlon  V.  Sadler.  3  0.  B.  N.  S.  87 ; 
C'eare  v.  Clmre,  L.  R.,  1  P  4  D.  65."> ; 
Fnlton  V.  Andrew,  L.  R.,  7  H.  L.  448. 
This  subject  has  been  already  referred 
to  in  connection  with  questions  of  un- 
due influence,  fraud,  &c.,  ante,  p.  31. 

(i)  See  Foot  v.  Stanton,  1  Dea.  19 ; 
Symrs  v.  Oreen,  1  Sw.  &  Tr.  401. 

(;)  Dyer.  143b 


(k)  See  Swinb.  P.  II.  as.  6,  6.  And  as 
to  the  difference  in  proof  of  lucid  Inter- 
vals in  case  of  imbecility  from  drinkinK' 
and  ordinary  imbecility,  see  Ayrey  v. 
Hill,  2  Add.  20«.  In  Foot  v.  Sianton. 
1  Dcane,  19,  the  will  of  a  person  subject 
to  epileptic  fits  was  admitted  to  pro- 
bate,  although  there  wag  no  evidence 
that  the  testatrix  knew  its  contents, 
the  memory  of  the  attesting  witnesseH 
failed,  and  a  third  person  declared  she 
was  unlit  to  make  a  will. 

(/)  First  edition  of  this  work,  p.  60. 
See  a>.  Litt.  42b. 

(m)  Swinb.  P.  II.  s.  10. 

(n)  Dickenson  v.  BlissM,  I  Dick. 
268:  /n  re //arpfr,  6  M.  &  Gr.  732.  As 
to  the  evidence  required,  gee  In  bonis 
Ouslon.  31  L.  J.  P.  177  ;  Jn bonis  GeaU, 
33  L.  J.  P.  125. 


Insanity,  wi- \kness  op  mind. 


that,  m  proport,,,,,  „  ,he  i„fi,„i,i™  „,  ,  „',(„,„  '"  "' 

.  be  p"™'d  rrr  T"""'"  '"  ""'  ""'•"■'■""">•  era„,,„,i„,, 

act  (0.     It  is  not  how..v«,        ^  I""  tiat  't  was  his  spontaneoua  strong  proof 

w  11  not,  however,  essential  that  the  testator  shoul.l  af  fhp  '•''i"'"'' «"  to 
time  he  signs  the  will  be  mentallv  (■omnPfn.,f  '"'""'""'*' «J  the  u„U,...,  , 
if  while  he  is  m^nfoii        ™''"^""^  competent  to  understand  it:  eonu„tsof 

wiirandit  in"      !^^- '"'"*"*'"'  ^'  ^'''^  i-t'^'^tions  for  his  «'"• 
«ui  and  It  IS  pre])ared  in  accordance  with  thoni  and  at  H.o  fi 

of  signing  It  he  understands  that  he  is  exec.it ,  ;  the  wiU  f    VS 
ferring  large  benefits  on  Se  ^"ti^  entertained  of  a  will  con- 
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(«)  Swinb.  P.  fl.  g    la 

V.  Thomnn,  0  Moo.  1>.  c  C  137 

(?)  As  to  what  amounts  to  „„due 
inHuence  ,n  the  ca«e  of  pen,on8  of  weak 

(r)  •■  Lord  KIdon  oticc  inpntion.^  hi, 
liav.n^  been  coiicemci  in  a  ca..^  Z 
wh.ch  a  gentleman  who  ha,J  l«en ton  e 
"""■,"";»"?•  »"'•  »•-"  conlin.Hl  a,  CT 
■""..a.  had  made  a  will.  Jt  ^J^'Zx 
l....tiHh.p  observed,  „f  large  contend 
l".;'l'''rt.on.ng  ,he  diire«..nt  di  i,  m« 
w.tl,  the  mo«.  prudent  car;.,  with  TaZ 
n'.a.d  to  what  he  ha.1  pr^-Wou  ly  done 
for  the  object,  of  hi.  'bounty,  and  in 
.very  respect  pursuant  to  what  he  de 
■lared  before  h,M  malady  he  intemU^  to 

lmedone;Hnditw«{,eldthrth.  »a° 
of  sound  mmdat^the  time.     Nee  I  i,:: 
.!»     INote  by  Mr.  Jannanj.     M„rt,n 

J.     Vol,.   I 


XichoU  V.   «,„„.v,    I    Sw.  &  Tr    ^SO 
In  the  cas,  of  „  ,H^^„»n  found  hnmtic 

Boar,!    of   \  ,.„t„rH   «„,    „ot   avalable 
a«  evuience  to  prove  the  state  „(  hi! 

XlS.inrv'.'T""''"'"""'''*-^^'""'" 
>•  i*ij,  [io;m|  1'.  i)j>, 

f  'r  ;-(*t'.".  '■  ^'*""""'-  «  Moo.  P. 
H'l,  1  Kob.  .-,1.  8  Jur.  915.  Hut  hi^o 
/^ee«  V.  I'nssey,  i  .,„r.  N.  ,s.  ..8(,.  a,^ 
c.mpare  the  ca«-H  cited  above.  ,  30 
where  the  neeesMty  of  an  animu  to"* 
tandi  IS  explained. 

(0  rnbe  V.  7V,6.,  1  Rob.  775.  ,3  j^, 

I .  V  .  I .  no  ;  Hiinnjod  v.  Wa«fr.  lb.  ogo  . 

Pyrdon    I  U  K.  ir.  7.-, .   ArrhnmlZu   ■" 
•'7''"'«*"''«.  (1002]  A.  e.  575. 

(")  /rtrivT  V.   Felqale,  8  P.   I)     171  . 

(i)  Prt^lc  V.  o//«w,  2  i.hiiii,,,.  323; 
Durlnuj  V  UieU„„l.  2  furt.  225  •  Baker 

-«./^2.Moo.Pcc..:.i-,  Av"::.: 

1 
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ciupTcm  m. 


Part  of  a  will 
may  be  void 
and  the  rest 
valid. 


Lunatics. 


Fraud,  or 
undue  influ- 
ence over  a 
weak  mind. 


Inquisition 
prima  faciu 
evidence  of 
testamentary 
incapacity. 


whose  house  the  testator  resided  («) ;  and  the  rule  requiring  strict 
proof  is  not  confined  to  these  cases,  but  extends  to  all  cases  in 
which  circumstances  exist  which  excite  the  suspicion  of  the  Court  (x). 
Where  undue  influence  has  been  exercised  in  obtaining  gifts  by 
will,  the  whole  will  is  not  necessarily  void,  but  it  will  be  left  to  the 
jury  to  determine  what  gifts  were  obtained  by  undue  influence, 
and  such  gifts  only  will  be  declared  void  (y). 

Mr.  Jarman  continues  {yy),  "  A  mad  or  lunatic  person  cannot, 
during  the  insanity  of  his  mind,  make  a  testament  of  land  or 
goods ;  but  if,  during  a  lucid  interval,  he  make  a  testament,  it 
will  be  good  (z).  Lord  Hardwicko  has  observed  that  fraud  and 
imposition  upon  weakness  may  be  a  sufficient  ground  to  set  aside 
a  will  of  real,  much  more  a  will  of  personal  estate  (sed  quR?re 
as  to  this  distinction  ?),  although  such  weakness  i.s  not  a  sufficient 
ground  for  a  commission  of  lunacy  {«).  And  in  Mountain  v. 
Bennel  (b).  Lor;!  C.  B.  Eyre  laid  it  down,  that  although  a  man 
may  have  a  mind  of  sufficient  soundness  and  discretion  to 
manage  his  affairs  in  geivral,  yet  if  such  a  dominion  or  influence 
be  obtained  over  hmi  as  to  prevent  his  exercising  that  discretion 
m  the  making  his  will,  he  cannot  be  considered  as  having  such 
a  disposing  mind  as  will  give  it  effect.  In  this  case  the  will  was 
attempted  to  be  invalidated  on  the  ground  that  it  was  obtained 
by  the  undue  influence  of  the  testator's  wife,  whom  he  had 
married  from  an  inferior  station,  but  the  will  was  finally  supported, 
amidst  much  conflicting  testimony  as  to  the  state  of  the  testator's 
mind,  principally  on  the  evidence  of  the  attesting  witnes.ses,  who 
were  persons  of  high  cliaractei  and  rcspoctability,  and  were 
unanimous  aa  to  the  testator's  .sanity  and  freedom  from  control. 

"It  appears,  that  thouali  an  inquisition  finding  a  man  a  lunatii' 
is  prima  facie  evidence  of  lunacy  during  the  whole  period  covered 
by  such  inquisition,  yet  it  does  not  preclude  proof  that  the  execu- 
tion of  a  will,  or  any  other  act,  occurred  during  a  lucid  interval  (c). 


BuHcan,  02  L.  T.  042  ;  liroim  v.  Fu^htr, 
«3  L.  T.  465. 

(tt')  Jnnfn  V.  OixJrich,  r>  Muo.  P.  C.  C. 
IB;  and  see  Major  v.  Knight.  4  No. 
of  Ca.t.  061  ;  Cockcruft  v.  Hmih.',  ib. 
237. 

(ar)  TyrrM  v.  Painlun.  [  1894J  P.  151. 
supra,  p.  30. 

(y)  Tiimkshn  v.  DAIInn.  1  D.  &  (1 
8,'» ;  Hip)>f4ry  V.  Homer,  T.  A  K.  -IK.  ri.  : 
Lord  (iuillamore  v.  O'Grau'i/.  2  ,1.  tc  lM,t. 
210;  Haddock  v.  'J'rolman,  1  l'o»t.  & 
b'inl.  ;il  ;  Allen  v.  M-Phrr.wn.  1  H.  L. 
Ca.  11)1,  11  Jur.  785;  FantUy  v.  Cu,t,- 


qan,  11899]  A.  C.  503  ;  Knninaratnf  v. 
Ferdinandus,  [19021  A.  V.  405. 

(yy)  First  «l.  p,  :tO. 

(2)  Swinb.  1'.  II.  3.  3,  pi.  1,  4  ;  Btetr- 
/<./V  Case,  4  Kop.  123b;  If**  v. 
Driver,  1  Philliiii.  HI  ;  lirogden  v. 
ISrown,  2  Add.  441  ;  Kimhle  v.  Chureh, 
3  Ha«a.  273. 

(a)  2  Ves.  sen.  408. 

(fc)  1  Cox.  355. 

(<•)  Hall  V.  Wtirrm,  9  Vcs.  005  ;  In 
boni,f  Wdiii,  1  Curt.  594  ;  and  see  Crrnijli 
V.  /.'/.W.  2  .1.  A  Ut.  509 ;  Snook  \. 
\y,itl.-<.    II    lU-Av.    105;    Cuukr   v.   C'W- 


JNSANITV,   WEAKNKSS  OP  MtNB 
.  ■  51 

"  The  principle  is  very  ably  stated  by  Sir  W   \Vv,„.  ;„  i  •    •    , 
ment  in  Carturi.jht  v.  Cartu^right  (d) :    '  If  vou  ca ^    /     i  ".  ^"^"    """"'' '" 

the  party  afflicted  habitually  T,v  a  llad"  oTth  .,"''•  ''"'*  ^^ 

missions,  and  if  there  wan  an  h.tormission  o    M    T      '"  """■  '""'"'"'• 
time  of  the  act,  that  being  proved    i°,tn         Tt"  ''  *'"' 
habitual  insanity  .ill  uotXt  it ;  bu't     'ir'of   t  isT"' 
It  n- verts  the  order  of  proof  and  of  presumntir    f  ,      '  ^ 

of  habitual  insanity  is  n.ade,  the  prZ  ;  E"  '   Z't  7    '"" 
like  all  human  creatures    was  rational     i?    1'  ^'^  P**''-^'' 

insanity  in  the  mind  of  the  peln  w  Ido     1  "'  ''''''^"'*' 

then   the  party   who  wouldT;;  ^^^f  l?'  .^  ^f 'f  ^^ 
interval  of  reason  must  prove  if"  (.)        ''  ^*'*  ''^  *» 

It  has  been  laid  down  that  the  test  nf  o  .  i.  • 

".i."l  in  a  legal  sense  is  the  e.^stete  o   a'dl""    T^:  "'  ""■^"'"'^  '"  "»-  "" 

in  {»ftH  wJ,i.f.  „„       1-  "-^'"ifnce  ot  a  delusion  (i).  or  a  belief  '«'»"<ln.-s  „f 

n    facts  which  an  ordinary  person  would  not  cred  t    or  a  Mo  """ "•"-■ 

which  one  cannot  understand  how  anv  nor.      •    V  '"^' 

hold  ;  and  that  mere  eccentricity  of  ha. Wt'"  '"  '"'  '"'"■•"  '^^""^'^ 
and  conduct,  forming  wha    L    '  meS t     7.^"^'"^'-  °^  ^-'i'* 

-.tuteie^iin.paci^,).';^e:.;r:it,r^rr;rd:^i:^^^^ 

of  the  disease  itself  lid  „ot  of  >  "'  °^  '"""^"'^  '^^'  «'". 

be  shewn  (A).     I„   cafe   of  ^^^^JP^-^ '^.'^'-o-  only,  „,„,, 

that  it  was  incorr^cTt^^splnf  trtfa?- ^  '--  '"'  ^™'«''""'- 
unsound  on  one  subject  c!ut no  r  1^^  'oif  "^  "  '"'"'! 
that  unless  a  lucid  interval  Tas  ernUi  .  "  ""^  '    ^"'l 

testamentary  incapac  tTwL  tl.  ^  "''"'^'^  ""'^'^  ^'^  «^««»' 

the  subject-  onThuT  tlT,        '^''^^  — ^uence,  although 

'••'."itounconnec  ^we  theTsL^i^^^^  7  """''^^*^^  ^^^^ 
it  i«  not  perfect  sanity,  howev"    b^  onfv  7"';" 

'-nds  the  te.ta„.entary  act   thlt  is  re",  d  ""'"^i  '^''  '""^P"'  ^-^'"r-^'-K 
>  act,  tnat  IS  required ;  and  in  Banh  v.   n.m<l'«uftiL. 

"iiindtlu.  2  Af»,.    *   /'    i>a       ». 


«20;   Ta,k-u.  v.  Jfr,,*/.  2 TiMy   l"-' 

«orfa..  V.  &Wa.e.  4  W  CVi,.  fw^-  '  ' 

I')    I  he  evidence  of  sanitv  »■„  held 

't')  Piikiat/t,,,,  V.  6^,  [1W»]  A.  C. 


n'ju/'247  ^"s''™'^'^^^;   '    Kob.  442. 

Mvdtvay  v.  CVo//.  3  C'url    071/7/ 
burn  V.  /W«,   6  Jur   2  i       /,  „'''*• 

8  Moo.  KC  a  403 ''"•""'  "•  <?™A«".. 

141*'  v'"'.!"^ ''„'!'''•"'!/.« Moo.  r.r  C 

(I)  «  A[.)o.  f>.  C.  C.  341. 
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CIUFTBB  nl. 


ileligious 
delusions. 


Goodfelhw  (j).  Lord  Brougham's  doctrine,  which  it  was  observed 
was  unnecessary  to  the  decision  of  the  cases  in  which  it  was  stated, 
was  rejected  ;  and  it  was  decided  that  monoi.iania,  which  had  not, 
and  was  not  capable  of  having,  any  influence  on  the  provisions 
of  a  will,  did  not  destroy  the  capacity  to  make  one  ;  that  the  inquiry 
whether  the  monomania  has  or  not  had  any  such  effect  might 
be  difficult,  but  was  not  impracticable ;  and  that  if,  in  the  result, 
the  Court  was  convinced  that  it  had,  the  conclusion  must  be 
against  the  will.  So,  in  Dew  v.  Clark  (k),  where  the  Prerogative 
Court  was  called  upon  to  decide  as  to  the  testamentary  capacity  of  a 
gentleman  named  Stott,  an  eminent  medical  electrician,  who  had 
an  only  child,  against  whom  he  had  conceived  a  strong  and  ground- 
less aversion,  exhibited  in  a  series  of  absurd  acts  of  harshne.ss 
and  severity,  and  which  he  followed  up  by  making  a  will  in  favour 
of  some  collateral  relations,  to  the  almost  total  exclusion  of  such 
only  child  ;  Sir  J.  NichoU  and  the  Court  of  Delegates  successively 
pronounced  against  the  validity  of  the  will,  after  the  delivery 
of  very  able  and  elaborate  judgments,  which  should  be  perusetl 
by  all  inquirers  into  this  interesting  subject  (/).  And  a  like 
decision  was  made  in  the  somewhat  similar  case  of  Bmighton  v. 
Kniifht  (m). 

Beliefs  connected  with  religious  subjects  may  amount  to  delusions 
which  prove  testamentary  incapacity  (n).  But  the  fact  that  a 
person  believes  himself  to  be  commanded  by  the  Deity  to  carry 
out  some  particular  work,  does  not  of  itself  prove  that  he  entertains 
delusions  which  incapacitate  him  from  making  a  valid  will  (o). 

Lord  Thurlow  is  said  to  have  intimated  an  opinion,  that  where 
lunacy  is  once  established  by  clear  evidence,  the  party  ought  to 
be  restored  to  as  perfect  a  state  of  mind  as  he  had  before ;  but 
Lord  Eldon  expressed  his  dissent  from  this  notion  {p). 

Where  there  is  a  question  as  to  the  testamentary  cajiacity  of  a 


(/)  L.  R.,  5  Q.  B.  549.  See  also  Smee 
V.  Smee.  5  P.  D.  84 ;  MurfeU  v.  Smith, 
12  P.  D.  110;  Jenkins  v.  Morris,  14  Cli. 
D.  674.  In  tlic  latter  va»v  it  was  said 
by  Hall,  V.V.,  that  it  was  immaterial 
that  the  monomania  was  capable  of 
iufluenving  the  will,  if  in  fact  it  hod  not 
done  so. 

«•)  3  Add.  79,  5  Ruas.  1G3  ;  and  sec 
Fmi-lii  V.  Dtimd.imi,  0  No.  Caa.  401. 
But  sec  Green  wood' ti  Cns>-^  cited  bv  Lord 
Erskine  in  White  v.  \V ,hnn,  13  \\».  89. 

(/)  See  the  remarks  on  l)fw  v.  (.'Inrh, 
in  Smith  v.  Triibilt,  h.  R..  1  P.  i  D.  398. 

(m)  I..  H.,  3  P.  &  1>.  (14. 


(«)  Smith  V.  Tebhitt.  supra. 

('<)  Per  Jyord  l>avev  in  Hope  v. 
Cam/Ml,  [189!»1  A.  V.  a"t  p.  14. 

(/))  Ex  jHirlr  HolyUmd,  1 1  Ves.  10. 
See  further  as  to  lunatics  and  their  acts. 
tjord  Jilyi  t'uKe  in  1).  P.  in  Inlarni, 
1784;  1  RidK.  P.  C  10;  and  the  six 
apiK'ndlees  ;  l<<ml  Thurlow'a  celelmited 
jud)!nient  in.l((.-(,'  "  v.  I'lirnthtr.  3  l$r. 
C.  C.  441  ;  |)ar* ii'idii rly  (IkihwkkI  v 
f/rrenuvurl,  cited  L.  p.  444;  1  Konl'.i. 
Ki|.  40.  Nee  also  Xiill  v.  Morliy,  9  V<'i. 
478  :  Hall  v.  Wnrrrn,  ib.  mr> ;  Chntnlnrs 
and  Yiilpnan  v.  Queen  k  I'nirtnr,  2  Curt. 
4!.". ;    and  see  2  De  C.  A  S.  020. 
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•fstafor.  ail   executor  propounding  the   will  does  «o  at  l.:= 

^  ^      •        .  '        "'  *  niarned  woman  was  wnerallv    '^"^•''••"n' 

subject  to  the  excopt.on.s  to   be  presently  noticed,  incapable  oi  :;w  i:;*"" 
making  a  valid  testamentary  .lisposition  of  real  or  personal  pro 
perty.     And.  ma«much  as  the  former  law  in   this  Lpect  hokh 
good  with  regard  to  all  property  ac.p.ired  before  1883  bv  a  woman 

ZmI::^^  ''-' '-'' '' '''  ^--'-'"«  •-  -ill  r:™ 

A  married  wonrian  subject  to  the  old  law  cannot  dispose  bv  will   u„a 
"f  the  legal  estate  m  freehold  land  except  bv  the  exen.ise  ola 
power  of  appointment  (.).    And  such  a  power/if  given  to  her  bv  a 
n-arnage  settlement,  and  thereby  made  exercisable  during    over 
.^•.^  may  be  exercised  by  her  during  any  subsequent  coverluTe  J 
I .  the  case  of  copyholds,  a  married  woman  can  devise  land    wh    h 
she  has  surrenderee!   (after  separate  examination  and  w  th     l! 
consent  of  her  husband)  to  the  use  of  her  will,  but  a  su^rend 
made  by  an  unmarried  woman  to  the  use  of  her  will  is  su^pei 
during  her  subsequent  coverture  («).    A  married  woman  can  Zte 
of  an  e,ui  able  fee  simple  or  other  interest  in  land,  whether  freeK 
or  copyho  d   If  It  belongs  to  her  for  her  separate  use  (.)  and  itis 
.mmaterial  t  .at  the  legal  estate  is  not  vested  in  trustee^  since   he 
usband  and  all  persons  on  whom  the  legal  estate  mav  devoh?  Zl 
deemed  trustees  for  the  persons  to  whom  the  wife  has  given  the 
equitable  interest  («•).  ^ 

In  Re  Currn,  (r),  Chitty,  J.,  expresse<l  the  opinion  that  a  restraint  n 

on  anticipat  on  does  not  Drevenf  «   m.,..i   i         '""  "'""^  »  restiaint  Restraint  on 

1.,-  will  J  .  ^  married  woman  from  disposine  """eipation. 

b>  will  of  property  given  to  her  separate  use  ^ 


(7)  T«.M<v.  Tt,f.  [m-l]  v.  >)2 ;  Pa.jc 
■  ■  II  'Itiameun,  87  L.  T.  IMS. 

(r)  Re.  Ilnrrig'f  Sdlhd  E-itntrii,  28  Ch 
1>.  171  :   Re  Cunn,  j;)  (  h.  jj.  12. 

U)  SucdiTi  on  i'oweiB.  in.'t    "scc  tin- 
CHse  of  laiirrnc-  v.  Wiillii  (2  Bro  V  C 
:il!<),<l.»cu»8ed  il.^   mi;  Jte  A„Mig.:ti 
Lli.  U.  o9t). 
jn  .V<.  Burnet  v.  M„„h,  I  Vi-s.  sen 
I  ti ;   Hmcktky  v.  Unrrow,  Iv.  I{..  1  p 
A    I>.  !47.     But  of  course  a  coiiirarv 
■ntentiun,   if  ej:pri-,«ed,   will   be  civen 
■  Iffct  to.     Set;  |nwt,  p.  54,  r.  (rf). 

(«)  K!»oi.  on  CVjpyhoMs,   85;  (,,„„? 
^.   !(w  {(hurgi  ±  Thornhury  v.  AnoH) 


Ami).  H27 ;  Dr.,-e'  v.  nump«>n,  4  Taunt. 

(r)  'J  a„;^.  V  Mendti.  4  D.  .1.  &  S.  597  • 
Pnde.  V.  Huhl.,  U.  K.,  7  Ch.  (i4  A,,i 
.  K_  will  ,l,.f..ats  the  huHband  «  e,,uitab  e 

7  C  h.  R  288,     In  Troutbeck  v.  Hn„gheu, 

attaclu-.!  only  to  the  annual  renin.  As 
to  the  words  which  will  create  a  sepa- 
ra«e  use,  Hee  Chap.  XXXIX. 

{« )  Nail  V.  Walerkotue,  5  Giff  64  • 
JJenntt  V.  Dafiig,  2  P.  W   31fi 

(•f)  5<i  L.  T.  80.  ■        ■ 
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C'HAPTCR  III. 

Ante-nuptial 
contract. 


Fentonalty. 


It  seoms  al«o  that  a  contract  beforp  marriagn  as  to  sperified 
lands  is  sufficiont  to  give  the  wife  an  equitable  power  to  devise 
them  (y),  but  a  mere  renunciation  by  the  husband  of  his  marital 
rights  in  respect  of  his  wife's  real  property  is  not  sufficient  to  give 
her  a  testamentary  power  (j). 

A  married  woman  subject  to  the  old  law  can  make  a  valid  will 
of  personalty  in  pursuance  of  an  agreement  before  marriage,  or 
of  an  agreement  made  after  marriage  for  consideration  (n),  or  if 
the  husband  assents  to  the  particular  will,  either  before  or  after 
her  death,  and  survives  her  {b).  Formerly,  if  the  husband  proved 
her  will  in  general  form,  the  probate  operated  as  an  assent,  but 
since  the  alteration  in  the  practice  with  regard  to  the  probate  of 
married  women's  wills,  this  is  no  longer  so  (c). 

A  married  woman  subject  to  the  old  law  can  dispose  of  personal 
property  over  which  she  has  an  absolute  power  of  appointment  by 
will,  notwithstanding  coverture  (d),  but  if  she  has  a  power  of 
appointment  exercisable  only  in  the  event  of  her  dying  during 
the  lifetime  of  her  husband,  a  will  made  in  exercise  of  the  power 
is  inoperative  if  she  survives  him  (e),  imless  of  course  it  is  rc- 
I)ubliahed  (/). 

Keparatp  use.        A  married  woman  subject  to  the  old  law  can  also  dispose  by  will 
of  personal  property  belonging  to  her  for  her  separate  use  (g).    And 


Power  of 
appointment. 


(y)  tt'rir/ht  V.  Lord  Cudogan,  2  Ed. 
239.  See  ('hurchiliv.  ZJifcifn,  9Sim.  447. 
n.  ;  Dillon  v.  Ornce.  2  Sch.  &  .Lief.  4f)3. 

(:)  Due  V.  Dt/e,  13  Q.  B.  D.  147. 

(«)  1  Koper.  Husb.  and  Wife,  170. 

(6)  Willrx-k  V.  .\nhlc,  I,.  R.,  7  H.  L. 
.">80 :  and  ca-^ra  tliero  cited:  fUliol  v. 
Xorth,  [1901]  1  Ch.  424.  He  must 
know  the  content"!  of  the  will :  Kx  iKirlv 
Fiinr,  It!  .Sim.  40(> ;  /n  bonin  Reay,  4 
Sw.  &  It.  215,  31  L.  .1.  P.  154:  In 
hnni-1  IiKKKS.  31  L.  J.  P.  158.  The 
assent  may  lie  retracfe:!  at  any  time 
before  probate,  unless  it  has  Ix'en  given 
or  confirmed  after  the  wife's  death : 
Maas  V.  SkeffirM,  I  Roh.  .3f>4,  10  Jur. 
417.  For  other  examples  of  wilts  ex 
a.s8en.su  viri,  see  In  Ixmia  Cminr,  (i  P.  I>. 
34  :  Vlmpj^i;  v.  Charlton,  5«  L.  .J.  P.  73. 
As  to  eireum3tance.s  wliicli  will  raise  a 
presumption  of  the  hu-sband's  consent, 
see  lirmk  v.  Turner.  2  M(k1.  172. 

(f)  Jie.  AllctMon,  (189!)]  2  Ch.  I. 

(rf)  .See  Farwell  on  I'owers,  ll(i; 
Bernard  v.  .\fin.ihull,  ,Io.  27(i.  As  to 
the  effect  of  s.  24  of  the  Wills  Act,  sit 
post,  Cliap.  .XII.     A  jKiwer  to  appoint 


during  coverture  may  be  restricted  to 
a  particular  coverture  :  Horseman  v. 
Ahhc;/,  1  ,1.  St.  W.  381. 

(<•)  I'nrc  V.  Partrr,  16  Sim.  198; 
Trimmtll  v.  Fell,  10  Bea.  537  :  WiUock 
V.  Sol'le.  L.  R.,  7  H.  L.  680 ;  Re  Cum,. 
43  Ch.  U  12. 

(/)  As  to  republication  generally,  see 
Chap.  VIII.  ;  and  as  to  republication 
with  reference  to  powers,  see  Chap. 
XXIII. 

(g)  Willoeh  v.  .Voftfc,  supra  ;  Taylor 
V.  Meads,  supra,  p.  53 ;  Rich  v. 
Cjckell,  9  Ves.  309  ;  Parker  v.  lirooke, 
ib.  583 ;  Fettiplaee  v.  Onrifes,  1  Ves. 
jun.  40,  3  Br.  C.  C.  8  ;  Caton  v.  Rid  nut, 
1  .Mao.  &  (J.  599,  2  H.  &  Tw.  33  :  Rove 
V.  Rowe,  2  IJe  G.  &  S.  2!>4  ;  ClMriemont 
v.  Spencer,  II  \i.  R.  Ir.  490  (property 
acquired  after  will).  In  liiahop  v. 
Wall  (3  Ch.  D.  194),  property  was  held 
upon  trust  for  a  married  woman  for  her 
separate  u.se  for  life,  with  a  power  of 
appointment  by  ileed  or  will  if  she  died 
during  her  hu.sband's  lifetime,  and  if 
she  survived  him,  upon  trust  for  her, 
her  esecutors,  administrators,  and  as 


fOVKKTl'RK    riUnElf    THK    OLD    LAW. 

it  is  i„m.a..rml  that  the  j,ro,>er,y  ..s  „„t  expre«.s|y  vented  in  trustees 
for  her  /,).  If  he  separate  use  applie.  to  the  .-or,M,s  or  pnn.ipal. 
.t  attaches  on  all  the  produ.e  or  ...eunmlations  of  su.-h  pri  ,Kipal(A 
N  vn.gs  out  ot  a„  allowatue  made  hy  a  hushami  for  the  separate 
.natntenance  of  his  wife  are  i„  equitv  treated  as  her  separate 
estate  (;)  ;  of  which,  therefore,  she  mav  dispose  bv  will  But 
savuigs  out  of  p,n-mo„eyare  sa.,1  to  beioni:  to  the  husband  (A)-  on 
the  pru.c.ple  that  pin-money  is  an  allowance  n.ade  for  a  particular 
purpose,  and.  ,f  „ot  applierl  f..r  that  purpose,  reverts  to  the 
donor. 

The  separate  use  may,  however,  be  iu„ite.i  to  the  i„n.me  of  the 
property  whether  real  or  personal,  so  as  not  to  apply  to  the 
co,i,us  (0,  and  then  of  co,irse  she  cannot,  und^r  the  old  law,  dispose 
of  the  corpus  bv  will.  t  "°c 

And  under  the  old  law  a  uonmn  n.ight.  while  discovert  deal 
w,th  the  corpus  of  pro,„.rty  ..tied  to  her  .^parate  use  in  such  a 
way  as  to  put  an  end  to  the  separate  u.se  (w) 

The  opinion  of  Chitty  J.  ,„,.  that  a  restraint  on  anticipation 
does  not  prevent  a  .named  woman  from  dispasn..  bv  will  of  pro- 
ved to"""'  '°     "  '"  ''"  '"^""^*^  '^'  '*»-^   ^-"  "'A 
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<  HtPTU  III. 


^livings  out 
nf  inain- 
tfnanop. 


I'in-moncy. 


Scprtratc  u(M> 
attaching  to 
iiM'omo  and 
not  to  forpiM. 


Extinf{ui«h- 
tncnl  of 
separate  um>. 

Kpstraint  on 
anticipation. 


signs  for  licr  .separate  u.su  ;  slie  made 
a  will  during  coverturo  in  exercise  of 
the  power,  and  Kiirvivwl  her  husljiiml  • 
It  was  held  by  Malins.  V.-C,  on  the 
authority  of  Taylor  v.  M(„ds  (4  J),  .f.  4 
S.  597),  that  the  will  was  a  co<k1  dispo- 
sition of  the  pro|HTty  :   ,sed  f|u.i"re. 

(A)  Jlkh    V.    Vorkell.    0    Ves.    3(50  • 
I'mhr   V.    Hronlv,    9    \'e8.    .'-,s.3 ;     „„,! 
eases    cited    al)ove,     p.    .-iS,     n.     (h)  ; 
Xdiiimdi  V.  I'ni/nlir.  4  My    %  (>  408  • 
Wnghl  V.  nriyht.  2  .1.  &  H.  Iu7  .'Gard- 
ner V.  Gardner,  I  (iitT.  I'M.     A  declara. 
tioii  m  the  husband's  will  is  suffiei-nt 
lo  shew  that  the  property  is  the  wife's 
separate  estate,  and  does  not   me,-.|v 
operate  as  an  a.ssent.  which,  as  we  have 
seen,  wo'ild  be  insufficient  if  the  hu.s- 
hand  died  liist;  /nboni«t:milh,  I  Sw  & 
Ir.  12,5,  27   L.  J.    P.  3!».     A  .Icclnia- 
tion  of  trast  by  the  husband  in  favour 
of  his  wife  for  her  Keparat<>  use  may  bo 
eitner  express  (Hadd,!,,,  v.  ISaddcUy,  » 
<  h.  J).  1|.{)  or  implied  by  his  acts,  a.-, 
where  with  his  assent  she  carries  Oii  a 
separate  business,  and  the  profits  and 
stock  in  trade  are  tnateil  as  her  sepa- 
rate  j.roperty:    lladdvn  v.  Fhd.ml-     I 
.^H.   &  Tr.  48,  27    I..  .1.    p    oj  ■;  Xxh. 
north  V.  Otitram.  5  Ch.  1).  923      As  to 
what   IS  separate    trading   by   a   feme 


covert.  SIP  Aoiv//  V.  Xevliiii.  4  C  P  D 
7  a  case  „nd.-r  the  Afarried  Womc.rs 
I'roiK-rty  Ant,  1870. 

(.)  yeltiplace  v.  f;,,,,,,..  supra  :  Gore 

.4.^hl,.ny.  .M-l)ou.,.il',.;  Heav.  .,1!  •  Dar- 
kinv.  pari;,,.  17  Beav.  .--,78  ;  J!m„ph^-r,, 

J  I-  U.  ,b.  Bui  uiid.r  liioold  i.iw  if 
a,iy  income  was  received  after  the  death 
of  I  he  husband,  i.  would  not  pass  by  a  will 
ma<le  durinir  coverture  :  Ma,/d  v.'  FiM 

i  \,h^V  '•  "'  "■'^<"''  2«  '.v.  R.  848.' 
.See  I!  illoek  v.  X,Ale,  post. 

I  '('  ■?r*'''''  "■■  ^'•"°^'-  25  )5eav.  342 : 
In  h.  7  harp,  3  P.  B.  76  (separate  allow- 
ance to  wife  of  lunatic).  Secus  at  law 
■"''•■""•"'/"•  V.  Chrk.  a  Exch.  388 

(i)  J„d,(lt  V.  .I„drell,  9  Beav.  45  • 
irmrard  v.  l)iyh,j,  2  CI.  &  Fin,  634  :  and 
per  \Vood  y.-C.  Barrack  v.  M-VuUoch. 
J  IV.  i  ,1  I  i  4.  see_  however,  Sugden's 
Law  of  Pro,K.rty.  p.  163,  contra. 

(/)  0-,W.y  V.  Churrf,,  3  Ben.  485; 
llnnchtUy.  Briscoe,  22  Bea.  490  ;  Trout- 
l>cH-  V.  lUugheu,  I-  R.,  2  Eq.  334  :  Re 
Daven/mrl.  f|895J  1  Ch.  301. 

('«)  H-ri,jL  V.  Wnghf,  >  J.  &  H.  656  : 
Hultamhaw  v.  .Vartin.  John.  89 

(1)  /fe  Cuney,  56  L.  T.  80. 


C'KtPTCR  III. 


■rwiicinl 
wparatifin 
Hiid  pniti'i- 
tion  mtlcrH. 


Wife  of  ail 
exile  may 
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— or  wife  of  a 
feloneoiivirt 
tmnaporteil 
for  life. 


Wife  of 
alien  enemy. 


PKRNONAL    IirNABILITIK.S   OK  TESTATOHS. 

A  woman  who  has  Iw-n  .l.-sortt-d  by  lior  husband,  and  has 
olitaini-d  u  profction  order,  «in  .■ffoctiiallv  bv  her  will  dispase  of 
properly  a<(|uired  by  her  durinp  the  d.wrtion,  and  the  order  has 
a  retro,sjM.,tive  oiHTation,  relating  l„,<.k  to  the  eommencement  of 
the  de«.rtion  (o).  But  the  husband  may  elaini  to  «et  aside  tJie 
wiHif  ho  can  shew  that  the  order  was  obtained  bv  fraud  (/>).  Under 
the  same  art  (Matrimonial  Causes  Art.  1857)" a  woman  who  has 
obtained  u  judicial  separation  is  thenceforward  in  the  position  of 
a  feme  sole,  an.l  so  i.s  a  woman  who  has  obtained  a  separation 
order  un.ler  the  .Summary  Jurisdiction  (Married  Women)  Act,  1895. 

A  woman.  who,se  husband  had  been  baiiisheil  for  life  by  Act  of 
Parliament  (<y).  may  dispo,se  by  will  of  her  real  and  jiersonal  estate  ; 
for.  as  he  wa.n  civilly  defunct,  she  is  restored  to  the  rights  and 
privileges  of  discoverture.  Tliis  doctrine  was  held  to  be  applicable 
to  the  ca,se  of  a  fi  ion-convict  transported  for  life,  so  as  to  enable 
his  wife  fo  dis()ose  by  will  of  pe.sonalty  acpiired  bv  her  after 
the  convi.tioii  (r).  although  the  felon  had  received  a  conditional 
free  pardon  (.v) ;  and  when  a  felon  was  traimported  for  a  definite 
term  of  years,  his  marital  rights  (and  therefore  it  would  seem 
his  wife's  conjugal  disabilities)  were  suspended  for  that  period  {t}. 

It  was  suggest e<l   in   IheHif  v.  Dnchrsn  of  Mazarhie  (n).  that 
the  wife  of  an  alien  enemy  was  in  the  .same  position  as  the  wife 


(o)  Itittunit,  F.UwII.  I..H..2 1',  li  \).  2T4. 

ip)  Mv'lije   V.    AfliiiN.i.   li    r.    1).    ,54  ; 
MahoHty  v.  M-fiirlhy.  |  l«!)2|  1'.  :!|. 

('/)  Counlesn  o'  Portlaml  v,  /'nxl'itn. 
2  Vern.  104. 

(r)  In  tow'.*  Martin,  IS.Jiir.  (>8li :  in 
lumia  Coimrd,  ,'i4  L.  .1.  I*.  J2(|.  Jn 
the  latter  caae  »rnteiKc  of  <l.atli  had 
been  recortlnl,  .s(,  that  I  In-  (clou  wa.s 
attainte<l,  ami  heima  thus  <lea<l  in  lln- 
eye  of  tli(^  law,  wad  ineajialile  .if  claim- 
ing jute  inanli;  (»t  Wood.  V.-C.  in 
)l(jU'ih  V.  jMriii.  2  K.  &  ,1,  (i27.  wiicrc 
Neii:wme  v.  Hma/rr.  ;j  J'.  \\ .  37.  „ 
refcrretl  to.  Howev<T.  the  Court  .wti 
not  lake  tlii«  {rroumf.  I>ui  relied  ,-\- 
pres.^ly  on  AV  /OTr/<.  Frmk-K.  I  .M.  A  .S<>. 
II.  7  liiiiif.  7ti2,  where  the  felon  wan 
traiwfHirti'<l  for  »  term  of  vcars,  .v,- 
aI.so  Aike  v.  //,«-,/-.  2,1  1,.  ,|  Ch.  '',f. 
(where  a  leiiaey  bequeatiied.  after  the 
conviction,  to  the  wife  of  a  felon  trans- 
portwl  for  life,  hut  .so  far  a.s  itpiM'ars  not 
attainted,  w  \>  i.nlercd  to  Ih-  j«id  u, 
her) ;  and  |)er  Roinillv.  M.  R.,  *. 
Iltirniiiilnii'.s  Tiii^l,  2!»  Ijeav.  24.  At 
taindi'r  for  felony  is  now  aholi.shed.  anti 


the  HtatuK  of  a  felon-convict  r(>Kulated 
hy  :{.■}  &  .'U  Vict.  c.  23.  a,s  l<.  which  »ee 
post. 

(»)  Tiider  ,">  Ceo.  4.  c.  84, .«.  2t>,  a  con- 
vict wan  enlitleil  to  retain  ajiainst  the 
Crown  and  to  recov<r  in  the  Courts  of 
the  fiiited  Kingdom  [M'rsonalty  a<- 
i)uirc.|  hy  him  aftir  n-ccivini;  siich  a 
panlon  :  (ininjh  v.  Ihn  o.*.  2  K.  &  .1.  l!23. 
Hut  Hec  and  eonsidi'r  AV  Vhurrh's  Will. 
liJ.Tiir.  517  ;  I'immlM  v.  Qintni  ProcUir. 
2  Koljerta.  .-.47,  l(i  .lur.  820  (transpor- 
tation for  term  of  veaiH).  and  see  now 
the  Act  referred  to  in  the  last  preeeilin^ 
note. 

(/)  ft>  ;*/rf<  Frank'.  I  M,  &  Se.  I|. 
7  Bini>.  7«2,  where  it  wax  held  that  th.' 
wife  eoul«l  Ih-  m»de  bankrupt.  But 
where  the  wife  of  a  (Ht.n  transimrteil  for 
years  l«a<J  died  intesUKein  the  husbands 
lifetime,  «  was  held  tliat  the  Crown, ami 
irfrt  her  a»"it  of  kin.  was  entitlefl  to  her 
|>er«on»J  f*o|M>rtr  ae<|uired  after  th. 
convhlitJB;  (■V,p(t,  ,  Qufrti!,  f>rt,il,„. 
2  Kobortd.  *f7.  Irt  .lur.  820. 
(«)  I  Srft.  Uti. 


MARR.K,.    «0«KN„    p«op,^^^    ^^.^    j^^,^ 

of  H  person  baniMhwl ;  but  the  i>„l..»  ; 

-  tho  .li^biliti-s  of  alio.,  have  CHZ;!^  '"'''''"'''  ""-"^^- 

Kxcept  ill  thew  lasea,  Iiowever  „  ...„    •    i 
••'-'  '-V  "nabie  to  nial^;  a  Z^'^Z!::^:::'^  "'•^■^  ""^'^  ^''^' 
l-rty.    Con-sequently  a  wili  n.a<Ie  bvl  1?  '  •'':'""'*'""  "'  I'^" 
.overture  was  inoperative  to  i,„s.  '"'  **'""«"  ^'"nnif 

-iH«,  on  or  aJr  l^Jl^^^^'ZH'::^  ""''t  '''  ^-- 
or  re,uhii,s|ie.]  »  after  the  deterniina  ,"1  V  f  '''"  ""•'""'*«' 
rl'at  ,t  property  was  Riven  upon  s  h  '  ^"  '"'''''"''  ('')•  »« 
shouM  durin,  eovertl  bv  vil  i  l^i  t  r/u"'""'^^  «""""' 
'•"^'-"'  "1-  t"-t  for  her  ab«  "    ;ri     '^Y  ""■''"'"'  ''" 

.overture  exercising  the  power  and  ^^^      k   T'"  ''  *'''"  ''"""« 
»Hs  inoperative  («5.        ^  "  ""'^"''•^  J""^  h"«l>and,  the  will 

Hut  a  married  woman  who  is  m,  ,...      .  • 
"|.i.oint  an  executor  to  ear  v  on    heT,      "  '""'  "'^'^y^  ''>•  -'" 
of  the  original  testator  (r)  "''""nistration  of  the  estate 

por:i:.::;;r^. -r  t^f  r'^^  •'^'' '- -^  ^ave  .^^ 

--o^-wi..;t,reXrm!r::^;,^^::-^^ 

Its  material  clauses  are  the  following      sL   In  ^  T''^'  ^'^^ 
woman  shall,  in  aeeordanee  with   tJ'  ^D-    •  A  married 

-PHi.1.  of  aecpiiring,  holding  and  dsposr/r"n"'  ''"■^  «^'*'  '^ 
'-V  real  or  personal  estate  as  her  22  f    ^  "'"  "'"  "*''"*'««  «f 
manner  as  if  she  were  a  feme  sole  Sout'^Tr'- "^  "'  '""^  ^'"^ 
■my  trustee."     Seet.  2.  "  Everv  wol        .         ^"^  '"t^rvention  of 
~ment  of  this  oet  (.)  shair  e      ^7* td'rf '^'"/''^  ^'''"- 
7,  '"'V-P*/«te  property,  and  to  dispel  o^    '  ''""^  '*'"^  »«  hoW 
"II  real  and  personal  property  whiclfTh  ul,     **"""■  «f"r^«aid. 
"'"->f  carriage  or  shiJi  bfa;;!!;'';;'' ^'^^  ^^  ''^'^  «*  ^h" 
-"na«.-.  ineluding  any  wage       '^„i  L^.!  f  "'^  "P""  h- after 
«'""■'"  ""Tried   before  the  eomme,  '^'*-   ^-  "  Every 

'-^■-M  to  have  and  to  hold   a^'to T'"'  °'  ^'''^    "''^  ^f'*"  be 
-'<i  "s  her  ..parat.  pro^n-r^y  "  f  ^  "al  rT"  "'  '"  ""'"^^  «'"- 

•"'^  '''  ^^ -  ■••    -    "  '■     /^-^-.^ •■'"«'"-'". .  Ha«.  :.o,  ,„ 


Win  iif  feme 
rovi-rt 
"urvivinj; 
hunbund. 


Will  of 
fxecutri». 


Kemc  rovert 
""•y  revoke  a 
will. 


The  Marri(<d 
Women's 
J'roporty  Act 

1882. 


^       ""//.supra,  p"     '"'"f""^'«'>*o/> 
IrT}  iv.'i'T  "■""'«'««.  32  L   ,1    |. 

iv,         '',*»»"'  •""»■<'«.  .-I  S«     A  Tr     . 


(--)  4ri  it  4(i  Virt.  ,.    75 
(«)  January  1,  1883. 


.-Mdiai 


nsMWiCSiM^ 


58 
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PF.R«ONAI,    I.ISABII.ITIKS  OK  TK-sTATORS. 

title  to  Which.   Whether  vosted  or  rontinget.t.  and   whether  in 
LfSMion,    reversion,     or    remainder.    «haU    a.-rrue    after    the 
commencement  of  this  act,  including  wages     &v. 
"     1   is  a  general  or  introductory  section,  which  gives  th« 
keynote  to  the  subsequent  detailed  sections  of  the  act ;  it  tloes  no 
confer  on  marric.1  women  any  general  testamentary  iK>wer.     It 
he  efore  dcH«  not  enable  a  woman  marri«l  before  the  commence- 
tlt  of  the  act  to  dispose  of  property  by  will,  unless  it  was  ac.i«ire.l 
bv  her  after  the  commence.uent  of  the  act,  and  during  the  rover- 
tt'ire  ic).    But  where  a  marrie<l  woman  having  powers  of  appointment 
and    eparate  estate,  and  having,  therefore,  capacity  to  make  a  will, 
niade  a  will  before  the  commencement  of  the  act,  containing  a 
resitluary  gift,  this  was  held  to  pass  separate  property  which  she 
acnuired  under  the  provisions  of  the  act  (rf). 

j;  a  woman  marL  before  January  1,  1883.  was  at  hat  date 
entitled  to  propertv  contingently  or  in  reversion,  her  title  to  it 
has  alreadv  "  accrued,"  and  it  dcK.s  not  "  accrue  so  as  to  make  the 
propertv  i.er  separate  property  under  sect.  5  by  fa  ling  into  pos- 
esL  after  the  comn.eiu  ement  of  the  act  (c,.  And  the  same 
rule  applies  where  reversionary  property  is  convertet  from  rea  Iv 
into  personalty  by  being  sold  under  a  power  of  sale  before  the 
rever^on  falls  into  possession  (0-  On  the  other  hand,  where  a 
testator  who  died  in  1879  bequeathed  property  to  the  persons  who 
should  be  hi.  ne.xt  of  kin  in  1886,  the  title  of  a  married  woman  who 
formed  one  of  the  class  thus  a.scertained  was  held  to  accrue  at  the 

'"on  t'htprinciple  already  mentione.1.  it  was  held  that  the  Marri^ 
WomenV  Propertv  Act,  1882,  did  not  enable  a  married  woman,  by 
will  made  during  coverture,  to  dispose  of  property  which  vested 
i„  her  after  her  husband's  death  ;  to  have  this  operation,  ^ier  will 
had  to  bo  republished  after  the  determination  of  the  coverture  (A  . 

\nJ  now  by  the  Married  Women's  Property  Act.  1893  (b  i),M 
is  enacted  that  sect.  24  of  the  Wills  Act  1837  (which  makes  a 
will  speak  frt.u  the  death  of  the  testetor),  shall  apply  to  the  will  o 
a  married  woman  made  during  coverture,  whether  she  is  or  is  not 


(c)  Rf  Harris  1  StOttd  Kstates,  28  Ch. 
D.  171  ;   Jie  Ptice,  ilv  709. 

Id)  iieBotwn,  ll8'J212Cii.  Ml. 
e)  Reid  V.  Reid.  31  I  h.  D.  402,  over- 
rulitig  Baynio,.  v.  CoH.y,  27  Ch.  ^  .^4. 
and  Be  Thompson  and  Curzon.  29  <  h. 
D.  177,  and  affirminp  Re  Adamfi<  T'us.--. 
33  W.  B.  834;  Re  Tucker,  33  W.  R. 
932  ;  and  Re  Uobsn>u  34  W.  R.  19.>. 

(f)  /fc  Bacon,  [1907)  1  Ch.  475. 


(g)  Re  Parsons,  45  Ch.  D.  51. 

(h)  Re  Price,  eupra ;  Re  ''uno,  ii 
Ch.  D.  12.  It  is  hardly  necessary  li 
Bay  that  if  the  will  wa*  confined  to 
property  over  which  she  had  a  iwwer 
of  appointment,  republication  would 
not  enlarge  its  scope  so  as  to  make  it 
include  property  acquired  aftvr  th. 
eovertun- :  Re  Taylor,  57  L.  J.  Ch.  430 


ALIRN8. 


•'M«PT«II  in. 


posspsBed  of  or  entitM  to  a 

".«lin«  it.  .ml  ,k»,  „,,,,  will',  jr;"''' '•'"r".'-  -'  'fc'  >im,  „( 

This  pnactnient  bddJi.  ..  f,.  tk        n    '"*""• 

iH'forc  that  datp  (i).  *^  *'"  ""»>  ho  v..  iMH-n  nmd.> 

It  has  been  d<>oi(lp<i  tlmf  ♦!. 
jnaHed  -.„  h,  th.  ^  .i::^^:  ^Xi;;  P"  .i to  .„..,, 

for  the  mM-t,„n  of  churrhes  ,„„ler  .tat  41-       .  '''^"'"  '"'"'   '.ir''-'^"'. 

•Afparontu  «  marriod  woman  h«  "'  ^'  *'•  '"'^  <^>- 

in  l.er  as  sole  trust.-e     vTrit  .1"  ^"""  ^"  ''"^■'''-  '»'"'  ^''^  T.„.     .  . 
But  by  virtue  of  the  Ve  d  r  LTV"'?*'-''"'  '"  '"''•  ''">-  1««2.  """^ 

;«;^  -tee  devolves  on   her  death  to  L^rrr:^::" 

^•'"^•'"•""•At;  common  law   a  d     •        / 
«as  at  least  voidable  (/) ;  the  ^n  bl/  nitM  '^'V"  "'""   '^^'--r 
/omul,  to  seize  them  in  the  hand«  nf  f.         *^.  '^"''"*'^'  "^cr  office  "li^n^     ' 
.lone  n,  those  of  the  alien  durint  h L  t      T':,  "^  '*  "»«»•*  ^ave 
of  an  alien  remained  in  him  wi  h  «1I   h       '  • .    ""   ''^'''  '^'  ^«"d« 
inptosnch estates;  on  which  erm.nd   A  "1    "**'  ^"'*''*'^''  f^^'ong" 
tenant  in  tail  in  po^ession  „ Stl'"  '""  ""''''  ^''«^  «"  «^-n 
and  he  might,  of  course.  evSe  ;  '       ,    '*"""'""  ''•'*^^'^'>'  ('")  ^ 
voyance.  and  therebv  bar  theZ'l  ■^''^T'''^'  ""'  ""'•''"^'^  ^O"" 
by  parity  of    reasoning,   the  Xol'  r^  «'"«"'<l«rs ;  and. 

feasible  title  in  the  devisee  (l)  1  k'"  f''""  ""''^^  hi«  de- 
land  escheated  to  the  Crown  o'r  a^T^^'  .  ^"  "^''^^  "'^''«*«te,  the 
without  any  in,j„est  of  oifice    hoi.  '  ^'"^  '^•'^"''*"  *^»^"ti«. 

^-  (';)•  But  iy  the  N^rl'  r,-  J  !J  -'^.^  '-o  no 
lH''^onal  property  of  every  doscrinrL^  .        ^''^'      '"'"^  «"d 

li^-id,  and  disposed  of  bv  an  Xn  '^r'  '"'^"^"'  ''^''l"'-^. 
natural-born  British  subject ;  s'd  a  t Jl   "T™"  T""^^  '''*  ^>-  '^ 

(/)  fff.Sm,rtVf«,„,,,  3-,;.,    j  CJ  Soc   ,s;,M,.   Tuuch    4(u      , 
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CHAPTBB  Ill- 


Devises  by 
traitors  and 
felons ; 
—realty. 


PKRSONAL    DtSADIUTIES   OF   TKSTATORS. 

Provided  that  .  .  .  this  so.  lion  shall  ,u.t  affec-t  (7)  any  estate  or 
interest  in  real  or  personal  property  to  whuh  any  person  has  or  nu,v 
become  entitled  either  nunliately  or  imme.l.ately  in  pos.e..  n 
or  expectancy  in  pursuan.e  of  any  disposition  made  before  the  Ac t. 
or  in  pursuance  of  any  devolution  by  law  on  the  death  of  any 
person  dying  before  the  e.ct." 

VI  Traitors  and  Felons.  Persons  attainted  of  high  treason 
were 'formerly  incompetent  to  devise  their  lands,  since,  by  several 
Id  statutes  (r),  the  real  estates  of  a  traitor  were,  by  the  atta,n<ler. 
inso  facto  vested  in  the  Crown. 

The  lands  of  all  persons  attainted  for  petit  treason  and  felony, 
formerly  escheated  to  the  king  or  other  feudal  lord  (.,),  by  reason 
of  the 'corruption  of   blood  consequent  on  attainder,   which  of 
course  prevented  the  descent  to  the  heir  ;  and  tbe  devises  of  such 
Zl  were  absolutely  void,  or  rather,  by  the  better  opm.on 
TeTe  voidable,  as  in  the  case  of  an  alien  (0  ;  and  such  untd  18.0 
was  slill  the    ase  as  to  persons  not  entitled  to  the  beneht  of  the 
Ttute  54  Geo.  3.  c.  14.1,  which  provided,  that  no  attainder  for 
eC   etept  in  cases  of  high  treason,  or  of  the  cnmes  of  pet. 
treaso;  (afterwards  abolished  by  statute  («) ),  or  murder,  or  of 
abetting    procuring,  or  counselling  the  same    "shall  extend    o 
r    ,   •  u    >;„„  nf  anv  heir    nor  to  the  prejudice  of  the  right 
ItiSirpLlTpe;;;.,  other  than'th^ 
off  Ider  or  offenders,  during  his,  her,  or  their  natural  l.ves  only: 
and  that  it  shall  be  lawful  to  every  person  or  persons  to  whom 
the  right  or  interest  of  any  lands,  tenements,  or  hereditaments 
Ifter  L  death  of  anv  such  offender  or  offenders,  should  or  m.ght 
have  appertained,  if  no  such  attainder  had  been,  to  enter  into  the 

'^There  was  some  ground  to  contend,  that  the  concluding  word.s 
of  thB  prov  soren'abled  persons  convicted  of,  or  rather  attamted 
t  anv  other  than  the  excepted  offences,  to  alien  their  rea  estat 
bv  Cm  and  this  ground  was  strengthened  by  the  statutes  (r) 
which  in  all  cases  where  a  title  had  accrued  to  the  Crown  by  eschoa 
Tor  want  of  heirs,  or  by  reason  of  any  forfeiture,  empowered  the 


(,)  Tiiat    i»,    shall    not    validate  or 
invalidate  :  Sharp  v.  .S(.  Smireur,  U  K., 

7Ch.  343.  ,,    .     n  laii 

(rl  See  4  .larm.  Conv.  (2nd  eil.)  18«. 
U    Subject  to  the  right  oC  (he  Crown 
to  tiota  Iho  lands  ver.t*-d  in  the  person 
attiinted  at  the  period  of  the  attainder 


for  a  year  and  a  day :   1  Steph.  Cotn. 

((')  Shep.  Touch.  404. 

(u)  9(Ji-o.  4,  e.  31,8.  2. 
,•    39&40  0eo.  3.  c.  8H.  ".  12;  j' 
Ceo.  3.  sess.  2.  e.  24  ;  50  «eo.  3.  o.  114  ; 
0  Geo.  4,  c.  17. 


TRAITORS   AND   PELO.Vg. 


.1.0 ,.„d ,o ,he tail, „, ,h.  ,r:; :;/"',""'""■ "' '"""'"« 

traitors  and  felons.  '^""'"'«  '^''  ^««J  estate  both  of 

Treason  and  felony  ineapaeitated  persons  from  n.  V 
»'  personal  estate,  which,   if  vested  l,^th  '^'"'"^  "  ^^'" 

""inder),  became  forfeited  to  the  f V  '"  possession  or  re- 

.ius  incapacity  extended  to  a  felodeseTho"  "'f''°'"  ^'^ '  ""'^ 
"f  -iovising  his  real  estate  as  there  w/.  \  '  ''""■•'^•"'•'  '"«P*I''« 
1;  every  case  of  felony  in  wltsTnirc^ir:  ""  ^"^'"'^^  ^^)- 
t''at.  IS  to  say,  in  which  there  was  no  1h       ,        T* '■'''°'^^' 

"f-  the  passing  of  it,  '  no^ott      ^^S  II^ ^^^  ^.^  ^.^^^ 
or  judgment  of  or  for  any  treason    or  fT  T    '  ''•'"^•'=ti«n. 

-ause  any  attainder  or  corr  pZ'      ,  '  "r^'  "^  '^'«  ''•"  -•  «haU 
o.s.heat;  provided  that  noth  „„      m  '  °''  ^"^'  ^"'^^'*"^«  °' 

;orfeitnreLse,ne:tl":i;^*/;;  f  ^-  o^ 

d-'fining  (sect.  6)  "convict  "  tl  L  ***"*^  *''^"'  a^t« 

sentence  of  death,  or  of  penal  T"^.  7'  P^"'""  «««'"-^*  ^h«'n 
"ounced  or  record  dunon»  T'  "'^''  '''""  ^«^«  »'•'«"  P™- 
after  providing  ^t  7)'  at  :L:'"^'  "'  *^^^-^""  ^  ^'^'""-V  =  and 
'-ankrupt,  or  shall  hat  3.117^  L  ''  "T'  ^'^'*"  ''''  "^  ^-^'n" 
"n.ted.  or  have  been  pa  S   ,    ^J^f  f^"*'  original  or  com- 

I"l  I  Ann.  Ht.  1   ,.  7  „   r  "^' 
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tHAPTKB  IJI. 


Wills  of 
traitors  ami 
fi'loiis  ; 

— personalty. 


Attainder 
and  forfeiture 
for  treason 
or  felony 
abolished. 


I"l  I  Ann.  St.  I,  0.  7,  s.  r. 
'"'•-^■■•*«'"H7.m;.„da8to 


(1)  •"•ctlaurv  in  rK-;i  r>v        j 


I  ■' 
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CBAPTBR  in. 


Effect  of  the 
abolition. 


PERSONAL  DlSABILItlES  OP  TESTATORS. 

e„ac.  (sect.  8)  that  no  .tion  o.^^  ^^^^^^1:111 
perty  shall  be  ^rougU  by  any  <^^^^^  ,,  i„eapable 
is  subject  to  the  act,  and  that  every  perty,  or  of 

during  that  time  of  '^^^^^l^:^^^^''^,:^!!  Tect^  gives 

the  Crown  P"-'"  ^^  ^fP^^Vr  J^^  (includmg 

appomtment  (sec  ^lOWlth^^^^^^^^^^^  ^^  ,he  time  of  his  con- 

choses  m  action   ^^^^'^^^'^^^  ,,tject  to  the  act,  become  or 
vietion   or  shall  afterwards  w  J     ^^^^^^^    ^^^^^,  i„  ^he 

be  entitled,  -^^^^-^f^j^t^^^^etf  estate  and  interest.    And 
convict  (b),  vests  for  all  tne  toi  ,  ^  sell,  and  mortgage 

theadministratorhasfullpower  sect^l2)  toleMe  ^.^^^ 

the  property,  and  ^^^^^^^^  ^^^^J'^Jill^^^^^  of  the  con- 

Vict  and  his  famib-    Subject  ^.eumulate  the  income, 

to  hold  the  property  m  trust,  '>^^^'^  or  legal  personal  repre- 
for  the  benefit  of  the  convict  and  ^^  f  ";;'3,,^{,Uy  entitled 
sentatives.  or  such  other  P^-^re^^  "^^^^^^  the  same  is  to  revest 
thereto,  according  to  the  nature  tb««°^  >^"^  ^\l  ^^,^  ,,  ;„  his 
in  the  convict  on  his  ^^^'^^^^^^ '""^i^^^ZslsL^  be  lawfully 

alienation  until  the  testator's  death. 

(6)  Ex  parte  Graves,  19  Ch.  D.  1.  5. 


(ftj) 


CHAPTER    IV. 

WHAT  MAY   BE   DEVISEI)   OH  BEQUEATHED. 


I.  I'nlimitMry ',V.?' 

II.    II '//-(/   may  /«■  dviinvd    ur 

hiijneallud ,;•; 
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IV.  ('iij)i/liol(h .■<. 

y.  Chtth'h  HenI .!'.',..'..'■.'  72 

\I.  Ki>ii<fe»  pur  Hidfrrif r't 


fJinilitii. 


>  II.    InrurpnnMl 

IIU'llln 

\  III.   < 'him'n  in  AetioH 

IX.  mHceU,ine<n,»  Itighh,',,„l 

JiilercDiH 

X.  Opemlirr  \\'.>r,Unfr,,»l„. 

nu'iitdry  />M/)o,<( //,„(... 
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.ho.,e  bound  .„  „4.;tdX.r.  srzztr -^^^^^^ 

.( I»d  op„.«d  „  .  c„„vej..„c,.  ,„  the  devl„t  T  "  f ''™' 
broken  into  by  the  VendoJ  .„d  Purch^rrct  I87J  1  .'  T 
«.  4)  g.ve   .he  Jeg.l   pe„.„.,  reprej^l  t^^'/if  "''; 

time      4  iT  ^      P"''"*"*'  representative  f.om  time  to 

time.    All  these  enactments  have  been  renpal^^    .  a 

visionshav.beenenactedbysect  30  of  the  pT  T""  J^'"- 

^ndsect.  88  of  tl.  CopyhKcf  1894  ^h'-'T""^'^''-^^^*' 
case  of  any  person  J  vini^'ln  .  '  ^^  '•'^^"'t '«  ^f'^t  in  the 
ny  person  Jvmg  s.  «  December  31,  1881,  al!  hereditaments 


(a)  As  to  land  being  asscto  for  nav- 
nient  of  dcbu.  see  Cl*p»,  LIII    LIV 
'*'  ''■'"'  "«<■  °f  'l-is  expression  seems 


to  have  excluded  copyhqlda  from  the 
oiwration  ot  the  section. 
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WHAT   MAY   BE   nKVISED  OK   BEQUEATHEO. 


CHAFTIR  IV. 


.!  hv  him  (0     Another  exception  to  the  general  rule  wa« 

ritl.^^  Ws     :  4  of  the  Conveyancing  Act,  1881,  which  enact. 

hat  w lu-  -^  t'-  ^-^''  -'  "^  Pe-on  there  is  «.bs.«tn,g  a  contra.t 

entreable  aaain.t  his  heir  or  devisee  for  the  sale  of  land.  h. 

pernal  representatives  can  convey  it  so  as  to  g.ve  effect  to  tl..- 

.     ,  ,.  '°lTo*frcehold  land  which  is  held  by  a  person  as  beneficial  owner 

Ke^'tsoT.   i,  fj^ow  been  placed  on  practically  the  same  f.K.tn.g  as  pe^na 
estate    so  far  as  its  devolution  to  the  personal  represemat.ves  of 
estaie,  »u  i»i  j^    j^  ^  Transfer 

the  deceased  owner  la  concerne<l,  tor  seci.  i  oi  i. 
A^t  1897,  provides  as  follows  :  "  (i.)  Where  real  estates  vested  ... 
any  person  without  a  right  in  any  other  person  to  take  by  survivor- 
ship it  shall  on  his  death  (d),  notwithstanding  any  tesamentary 
disposition,  devolve  to  and  becon.e  vested  in  hm  personal  repr-    .- 
tXes  or    epresentative  from  time  to  time  as  .f  it  were  a  chattel 
rel  vesting  in  them  or  him  (e).    (n.)  Th.s  section  shall  apply  to 
any  real  estate  over  which  a  person  executes  by  wdl  a  genera, 
power  of  appointment  as  if  it  were  real  estate  vested  m  h.m 
\k)  Probatfand  letters  of  administration  may  be  granted  .n  respect 
of  real  estate  only,  although  there  is  no  persona  estate     (iv.)  The 
Expression  '  real  estate    i,.  this  part  of  this  act  shal  not  be  deemed 
to  include  land  of  copyhold  tenure  or  customa^ ;  freehold  .n  anv 
case  in  which  an  admission  or  any  act  by  the  lord  of  the  manor  .s 
nlssary  to  perfect  the  title  of  a  purchaser  from  the  cus  o„.ary 
:e^  nt  (0.    (V.)  This  sectio,.  applies  only  in  cases  of  dea  1.  af  er 
the  cornmencement   of  this  act,"  namely,  January  ]'^^- 
Sect  2  provides  in  effect  that,  subject  to  the  payment  of  debts,  Lc, 
the  personal  representatives  shall  hold  the  real  estate  as  trustees 


(f )  As  to  the  operation  of  this  section, 
see  Chap.  XXV.  t,aoBl 

(d)  AccorJing  to  John  v.  John.  \  I  M.)»J 
•>  Ch.  573,  before  probate  th.  laml 
;;a88e8  to  the  heir  :  setl  quOTe  :  the  act 
does  not  expressly  abrogate  the  oW 
rule,  under  whieh  a  devisee  takes  l>y 
virtue  of  the  will. 

(e)  As  to  who  are  personal  represen- 
tatives within  the  meaning  of  this  sec- 
tion, see  Ke  Cohens  Kxeculors  and 
London  Co^inty  '•"««"?•  [l^^l  '  f''" 
187  ;  and  as  to  the  manner  m  which  a 
chattel  real  vests,  sec  Rt  Vulitr}wme, 


[18%]  2  Ch.  251. 

{ ,)  The    act   applies  to    equitable 

interests  in  copyholds:  «f^«»".f';"' 

and   Turner's   Contract,  [1903]   •-'  th. 

((/)  Part  I.  of  the  Land  Transfer  Act, 
1897,  is  one  of  the  worst-drawn  enact- 
ments of  mo<lern  times.  Some  of  the 
difficulties  arising  from  its  obscure 
wording  ar.  refern-d  to  in  Br.ckdale 
and  Hhcldon-s  Land  Transfer  Acts,  and 
Kobbins  and  Mawe  on  the  Devolution 
of  Heal  Estate. 


PRELIMINARY. 


THAPTBR  IV. 


for  the  per  on.  benrfic.ally  ont.tlocl  theroto  (/,,.  «„.|  „.„,  „,^, 

,,..r.sons  «hall  havo  tho  namo  pow^r  ,>f  m,„iri„«  a  transfor  „f  Z 

...ato  a.s  persons  beneficiallv  o„titl...l  to 'porso'..,  ..tit  h^L  o 
n.,,.nnng  a  tran.sf,.r  of  such  personal  o.stato.  Sect.  :j  provi.le/tha 
a,  any  t.me  after  the  death  of  the  owner  of  any  land  hi/  e"  'j 
n,.re.entat.ve.  may  assent  to  any  devise  contain.^  in  hi.s  will  o 
may  convey  the  land  to  any  person  entitled  thereto  as  heir,  .levisee 
or  otherwise,  and  may  n.ake  the  as.sent  or  conveyance  s„biec  to 
a  -harge  for  the  payment  of  any  money  which  the  personal 
ropresentatives  are     able   to  nav  (i\      tL  personal 

timt  if  they  assent  to  a  devle  tl    Ll    '     .        "  .'T'   **^  ^'  ^^-^^^ 

*!,     1     •  •!.  "'Vise,  the  legal  estate  m  the   and  vests  »'^«'nt- 

.n  the  devisee  without  a  conveyance.     The  act  does  not  reou" 

The  better  opinion  seems  to  be  that  the  effect  of  the  act  is  that  .. 
tlH>  personal  representatives  of  a  deceased  npr«nn  .  Efr,-ct  ofact 

.,,  ,,„■  „  .„.    /     ^,  '  "  utceasea  person  are  trustees  of  on «■»! eauto. 

.s  ea  estate  for  the  persons  beneficially  entitled  thereto  as  rom 
n.  death,  and  not  as  m  the  case  of  personal  estate,  from  the  t  m^ 
when  they  have  fully  administered  (/).  ^ 

.J™a^t^^lrterfT^^^ 

Be,uea.  .  dispose  of  l^AJT^X^e^ldl^r  ^elJX  ^^^' 
required   al   real  estate  and  all  personal  estate  whic^he  sZ  l, 
ont.t  ed  to,  either  at  law  or  in  equity,  at  the  time  of  1  death  ind 
which,  If  not  so  devir,ed,  bequeathed  or  disposed  of  wo„M         T 
upon  the  heir  at  law  ^r  customarv  heir  of  hClf  or  if  he  b 
e^t led^  by  descent.  01  his  ancestor,  or  upon  his  «o fo  ^d^^ 
trator       The  section  contains  detailed  provisions  which  wTh« 
referred  to  m  the  course  of  this  chapter.  ^* 

It  will  be  remembered  that  under  sect.  30  of  -he  rnnv.         • 
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(A)  These  words  (coupled   with  the 
nffrence    to    "  t<,.8t8mentary    disposi- 

wTt  nfM  ^^  r""  t"  «''^'^  that 
lar  I  of  the  act  was  not  meant  to 
appl.v  to  uust  and  mortgage  estates 

'o'  tof^h^n"""'-"-   '   t-  -S 
Z't    rh»n    VYv"''^-^""""'^  Act.  1881, 

r>  „„  J-  •^^\-      '^^'  '°  ^^''  effect  ot 
J.— VOL.  I, 


(/)  As  to  tht    io-hts  of  a  devisee  under 

(*?"kr„f /r-i'^'i  W*S."':65 

As' to'^r„  ?fi"''t'^  ""^  ^^'«=Won.  244. 
As  to  the  title  of  an  administr-toV  see 
In  boms  Pry,e,  [1904]  P.  301.         '  ^ 
(tn)  It  IS  not  necessary  that  the  t™ 
Utor  should  in  fact  leave  an  heir    tk 

nentworlh  v.  Humphrey,  11  A  C  Bin- 
WilLams,  R.  P.  (20th  edl)  66.  n  ' 

5 


Joint  ottUt«8 
•nd  interest*. 


Tenant*  in 
common  and 
copaiccnera. 


Dead  body. 


After- 

acquire<l  free- 
hold inttrtsts 
formerly  not 
devisable. 


WHAT   MAY  BE   DEVISED  OR  BEQIEATHED. 

"  bv  the  rule  laid  down  by  sect.  3  of  the  Wills  Act,  it  is  obvious 
ti  .  devise  or  bequest  by  a  joint  tenant  of  real  or  personal 
estate  is  void,  in  the  event  of  the  testator  dying  in  the  hfet.nu- 
of  his  co-proprietor,  whose  title  by  survivorship  tak^  precedenc- 
of  the  claim  of  the  devisee  or  legat.  as  it  would  of  that  of 
the  heir  or  administrator,  of  the  predeceased  joint  tenant,  ,n 
rase  he  had  died  inte^'  ^e  (n).  If,  on  the  other  hand,  the  testator 
survives  his  compai.  in  the  tenancy,  it  is  now  (o)  unnece.s- 
sarv  to  inquire  whether  the  devising  joint  tenant  had  beconu- 
Bolelv  seised  bv  survivorship  at  the  period  of  the  execution  of  his 
will  •  it  is  enough  that  he  had  acquired  a  devisable  interest  in  tl.o 
estate  at  the  time  of  his  decease.  And  the  same  rule  applies  now,  as 
formerly,  to  bequests  of  leaseholds  or  other  personal  estate. 

"Where  the  several  co-proprietors  are  tenant,  m  common,  or 
coparceners,  each  has  an  absolute  power  of  testamentary  disposition 
over  his  or  her  undivided  share"  (oo). 

It  is  obvious  that  a  person  cannot  dispose  anything 

that  is  not  the  sobject  of  ownership  or  property,      .n  .s  his  own 
body  after  death  (p). 

ra.  -Freehold  Land  -Mr.  Jarman  says  (pp) :  "  A  will  disposing 
of  any  interest  in  real  estate  of  which  the  testator  was  seise.l, 
operated,  under  the  old  law,  in  the  nature  of  a  conveyance  and. 
consequently,  extended  only  to  hereditament*  belonging  to  the 
testator  when  he  made  the  devise  (q).  This  rule  was  early 
established,  in  relation  a3  well  to  devises  by  custom,  as  to  dev.se. 
under  the  statutes  of  Henry  VII I.  which  shews  that  it  did  not 
(as  commonly  supposed)  arise  from  the  mode  of  penning  those 

(„)  Co.  Litt,  185a.  Such  a  dispo- 
sition would  not  work  a  ?«verance 
The  power  of  dcvismg  is  given  by  1 
Vict.  c.  20, 8.  3.  only  where  the  property, 
if  not  devised,  would  go  to  -he  her  Ah 
to  property  transferred  by  a  husband 
into^he  joint  names  of  himself  and  h.s 
wife,  see  Dummer  v.  Pttcher  ''^^p*^;- 
2(12 ;  Coates  v.  Stc-ens,  1  Y-  *  t^-  ^^■ 
66;  6Wrenor  v.  Durston.  25  Bea.  97; 
Turner  v.  .4«.-tfen.,  Ir.  R.,  10  M-  38«' 
(property  held  subject  to  secret  trust). 
^(o)  Formerly  the  efficacy  of  such  a 
.levise  or  bequest  depended  on  the 
nature  of  the  property  :  «ee  ^e  "urth 
edition  of  this  work.  Vol.  I.  p.  4«.  As 
i^Aovhe  of  a  freehold  interest  acquired 
after  execution  of  a  will  under  the  old 
Uw  on  partition  or  severance,  see  Swtjt 


d.  yfale  V.  Sobtrls,  1  W.  Bl.  476,  3 
Burr.   1488. 

(00)  Mr.  Jarman,  in  the  first  edition 
of  this  work,  p.  40.  As  to  coparceners, 
see  Blackstone,  Comm.  ii.,  188. 

(p)  tt'illianu  v.  tt  illiams,  20  Ch.  U. 
fii)«,  where  the  rights  of  an  executor 
with  regard  to  the  dead  body  of  his 
testator  are  referred  to.  See  also  Kru. 
v.  Price,  12  Q.  B.  D.  247 ;  He  Dixon, 
[1892]  P.  38  i 

(pp)  First  ed.,  p.  43. 

(q)  It  seems,  however,  that  if  a  man 
deviseil  a  remainder  or  reversion,  and 
afterwards  ac<iuired  the  particular 
estate,  the  devise  carried  the  estate 
thus  acquired,  the  ulterior  esta  -  i-ing 
accclcnitt-d  by  merger;  BufJcei-inm  \: 
Cook,  Holt,  248. 
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statutes,  but  resulted  from  princinles  commnn  ♦«  K«*i, 

to  -luttab  e  than  to  Jega  .nterest«.     If,  therefore,  a  testator  befo^ 
the  year  l«-^/l-„ed  «1I  the  real  estate  of  which  he  should   be 
M..ed  a    the  t.me  of  h.s  decease,  and  after  the  making  of  hi    wH 
I..-  purchased  lands  m  fee  simple,  such   after-acquired   properT ' 
whether  >t  was  conv^ed  t«  the  testator  himself,  or  to  a  trustee  ^ 
htm,  d.d  not  pass  by  the  w.ll.  but  descended,  as  to  the  legal  inheH 
tance  m  the  former  case,  and  as  to  the  equitable  inheritanceTn  thl 
latter,  to  the  testator's  heir  at  law  (r)  'nneritance  m  the 

"  \\'here  a  testator  had  an  equitable  interest  in  the  devised  lands  k     .  m 
when  he  made  h,s  w.ll.  and  afterwards  acquired  the  legal  owne  sht  ^^ 

"""  '*!:;'  "^':  '?'"*  P-^"^  ^y  '^'  -i".  and  the^subse^Ien     : 
ac.qu.red  legal  estate  descended  to  the  heir.  who.  of  courseXame 

Will,  and-afterwardf  l^:?^ ^ l^rabfe  i  I^ trng^it 

M«.  will,  for  ,h.  hdr  ..  I.,  to  X^  :,,*."''  '"/"""'  "'""Si' 

"hore  .  |„.„  contraoW  to  purch,„e  .  freehold  ^,T,k  T      J  O""-' 
...  .nd,  ,„b««5„e„tly  to  th.  execution  of  htow^l  t^l'.  ™        "^      '"""" 
oni,e  prope,.,,  .„d  then  died  .i.h„„.  .;'!;»„;  S'^; 


(r)  /i««fer  V  Cotf,  1  Sail.  2.37.  nom. 
IhiHtnkam  v.  Cook.  Holt,  248,  Bunker 

J")  Strode  V  Lady  Falkland.  3  Ch. 
.""P;  '87.  In  rarrffcv  V.  Holland.  L.  R 
•■  .11 '"i  f!;f  """^gagee  in  fee  deviaed 
»II  horpditaments  whereof  he  wag 
»med  as  mortgagee"  (without  any 
»pec,f.c  de«cr.ption  of  the  mortgag^ 
eatatc),  and  afterwatds  purchased  the 

tion,  and  the  devise  failed  both  at  Uw 
ttiiU  in  equity. 
W  QreenhM  r.  Oreenhitt,  Pre.  Ch.  320, 


^^Z;l^:'rto^ts•J,«^„^• 

»»«»  V.  Wood,.  24  Beav.  372.  A  v.lTd' 
contract  would  not  be  piesumed  to  have 
^"  «°tf^  into  before  the  date  of  the 
to  the  testator  immediatelv  after  th^ 
date:  Ca/A^„v.£«ie,4D^\,'2s.  W 
(«)  It  was  sufficient  if  the  vendor 
alone   was    bound    by    the    eontr^"' 
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WHAT   MAY   BE    DEVISED  OR    BKQITEATHRD. 

of  the  rights  and  obligations  of  the  parties  under  the  contract, 
on  which  the  validity  of  the  devise  depended  («).  and  also  a«  to 
the  effe.t  of  certain  modes  of  conveyance,  in  prwlnoing  a  r.-vo<a 
tion  of  the  device  of  the  equitable  interest.    The  removal  ..f  this 
incapacity  therefore,  is  not  the  least  of  the  advantages  conferred  by 
the  r-cent  statute  [the  Will.  Act.  1837],  which  has  expressly  ex- 
tcn.  .d  the  testamentary  powei  to  such  real  and  personal  estate  as 
the  testator  may  be  entitleil  to  at  the  time  of  his  death,  notwith- 
standing he  may  become  entitled  to  the  same  subsequently  to 
the  executi..n  of  his  will.     But  it  nmy.  of  course,  be  necessary, 
even  under  the  present  law,  to  go  into  the  inquiry,  whether  the 
circumstance   attending  a  contract   for  purchase  or  sale  by  a 
deceased  person  are  such  as   to  render  the  contract  ob  .gatory, 
for  upon  this  fact  would  depend  the  question  (which  has  lost 
none  of   its  importance  by  the   recent  enactment)   whether,  a. 
between  the  representatives  of  the  debased  testator  or  mtestate, 
it  is  to  be  regarded  as  real  or  personal  estate."     This  question  .. 
dis.  u.s8ed  in  the  chapter  on  Conversion, 
p,,.  The  Wills  Act  not  only  (by  sect.  3)  extends  the  power  of  tes  a- 

';.ir,.,l  real    ^^„^       disposition  to  all  real  estate  which  the  testator  is  ent.tl«l 
*"•*■  ""*       to  at  the  time  of  his  death,  but  (by  sect.  24)  makes  every  will  speak 
from  the  time  of  the  testator's  death,  unless  a  contrary  mtention 
appears.     The  effect  of  these  sections  is  discussed  m  chapters  XU. 
and  XXVI. 

IV  Copyholds,  (a)  Old  Law—By  the  common  law,  copyholds 
could  not  be  devised  except  by  virtue  of  a  special  custom  of  the 
manor  of  which  they  were  held,  nor  were  they  aflected  by  the 
Statutes  of  Wills  passed  in  the  reign  of  Henry  VIII.  (x).  When  a 
copyholder  wished  to  devise  his  copyhold,  it  was  originally  necessary 
that  he  should  make  a  surrender  to  the  use  of  his  last  will ;  the 
.  rate  then  passed  by  the  surrender  and  not  by  the  will  which 
WiUofa  was  only   a   direction  of  the  uses   of   the  surrender   (y).    The 

copyhr-Jor  in  g„„end  r,  and  not  the  will,  being  the  operative  part,  so  to  speak, 
it!™;:''    of  the  devise,  one  joint  tenant  could,  by  surrendering  to  the  use 
of  his  will,  and  then  devising  to  a  stranger,  sever  the  jointure  (:), 


After 


estate  now 
dcvisftlih'. 
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copyholils. 


Will  of  a 


(it')  Duckle  V.  Baiite",  8  Sim.  525. 
(.r)  1  Watk.  Cop.  122.  2  Bol.  Kep. 
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(«)  Att..aen.  V.  Vigor.  8  Ves.  286.  See 
1  Watk.  Cop.  122  ;  and  Roe  d.  Jeffereys 
V  Il^fki.  2  Wils.  13.  As  to  tho  neces- 
sity for  a  surrender  by  an  equitable 
mortgagee  of  copyholds  to  the  use  of  his 


will.  Doc  d.  Shewen  v.  Wroot,  5  East,  13:'. 
tz)  Co.  Litt.  5ab ;  Porter  v.  Por/fr, 
Cro  Jac.  100;  '!alev.  Oah,  2  Cox,  13ti: 
see  per  WiUcs.  I  J-  2  Ves.  sen.  at  p  009. 
In  Edu-ards  v.  Champiim  (1  De  O.  &  S. 
75).  it  was  held  by  K.  Bruce,  V.-C.  that 
a  surrender  by  one  joint  tenant  to  the 
use  of  the  wiU  of  a  stranger  whose  wiU 
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and.  in  most  mn.iore,  &Uo  bar  his   widow  of  fr.>.'l,,.n,li      Kv  t\,..     . 

.  ..pyhol.,  Ian<l..  tho.igh  not  H.,rren.lere<I  to  the  ..sc  of  tho  toMtafr's   ''•  •"-I-....n« 
W.I ,  were  ron.ler«I  an  valid  an  if  a  m.rr.n.lor  had  h...n  n.ad.  („).       '    n''..''  mo  .... 

An  eq...table  interest  in  oopvhohN  ....d.-r  a  tn..t  or  riuhf   of  ""''•■•*" 
n..l..mpt.on,  or  a  contract  for  ,...r.  has...  hein«  in,.«„„hh.  of  ...r     ^'"""'''" 
r.-.Klor.  was  devisabl.  without   any  ...ch    fom.alitrall  1  Z  "^^^^^^^ 
-nnnatenal  ,n  the  last  c^  that  a  s,.rn.nd..r   ha.l  i.....„   ,„„.,..  ,;.  'iX.';'^- 

and  the  r.^h    o     he  e.,,„table  owner  to  ,|..vise  his  intervnt  con  d 

not  be  controlled  bv  the  custom  of  the  manor  (r) 
rust..marv  freeholds,  tho.igh  not  hel.I  at  the' will  „f  ,he  lord    . 

v..t  .f  al.enal.le  by  surrender  an.l  a.ln.ittan.e.  we,.,  devisable  in   '^^t!' 

the  same  manner  as  copvholds  (rf). 
Mr.  .buman  rem«rks(;)  that :  ••(■opyholds,e.,..ally  with  fnu-hoMs    amo,, 

were  s,.bje<.t  to  the  rule,  which,  under  the  ol.l  law.  restricts  ..'  ^^•■'     ' 

dev.se  to  lands  of  which  the  testator  was  seise.l  whe„  h,.  n.ade  hi      "'^" 

wll  (./  .    A  dev..se  „l  ..opyholds,  therefore,  however  com,.- .hensi- 
.n  .ts    erms.  d.d  not  generally  pass  an  after-«c,,„ired  .  ..pvhol.l 
esute  (,).  except  so  far  as  such  estate  might  have  been  b  ough 
w.  h.n  ,ts  operat.on  by  a  subsequent  surrender  to  the  u.se  of  the 
w,ll  formerly  a  necessary  accompaniment  of  a  devi.se  of  copyholds), 
wh,ch  surroder  was  construed  to  have  the  effect  of  ext^-ndi.  g  a 

he  v.,11  and  the  surrender  (./) ;  and  it  was  decided  that  a  surrender 
to  s..ch  ..ses  as  the  testator  '  shall '  by  will  appoint  applied  to  aw 


•iH.ir»-<t 
'.|i.vli..|.i< 


(I.J  not  come  mto  o{jeration  until  after 
the  death  of  the  surrenderor  produced 
a  severance  ;  but  on  appeal  (3  J)  M  & 
<i.  -""S)  this  »a.,doubt.Hl  by  Lord  Ciin- 
worth,  I'arke,  B.    and  Cresawell  J 

1  H 'i^!  .^--.''-  "*''="'""  V.  Hickman, 
4  B.  4  Ad.  i>tl;  Doe  v.  Harlle,  5  U  4 
AR  492,  I  p.  A  Ry.  81.  It  s^ht 
better  opinion,  that  a  custom  in  a 
manor  that  the  copyhold  tenant  shall 
not  devise  through  the  niHium  of  a 
sur.ender  to  the  use  of  l.i,  «ill.  is  bad  : 
It  urdfll  V.  H  ardtll,  3  «r.  C.  f.  1 17  •  pit, 
V.  inue,  ib.  287;  but  see  1  fi'vans' 
.Mat.  p.  4.50.  At  all  events,  sue?,  a 
custom  will  not  be  presumed  from  tl.o 
act  hat  no  entry  is  to  be  found  on  the 
Court  rolls  of  any  such  surrender:  Doe 
(".  hdmunds  v.  Lleu-ellin,  2  C.  M   *  R 

J  hom  mon,  7  Q.  B.  897. 

(*)  Allen  V.  PouUoH,l  VVs.  sen.  121  • 
l^ntes  V.    Uettrsham.   2    Kreem.    157,' 


3  Ch    Rep.  ,,, ;    Car  v.  AV/„o«,  3  Atk. 
•  r"'''  -y«''(^'"'.  »  Vo».  48ft;  «„.„/„« 

H«.W«.  24  Ueav.  372.  where  the  pur 
chaser  took  u.ider  a  power  of  sale  in  a 

(f )  Lewis  V.  Lane.  2  My.  &  K.  440. 

,..'',.  \-  HunttHfHlon,  4  Ea.st,  288  • 
Vot  .1.  Luoh  V.  />„„,>M.  7  Kaat,  2!H»  • 
Doe  d.  Band  v.  Thomprnm,  7  Q.  B.  8it7 
These  cases  appear  to  overrule  Lord 
Hardw.ckes  apimrent  opi„i„„  ,„  „„. 
contrary    .n    l,„.>.y   y.' (;,.,H.,    Amb. 

le)  First  edition,  p.  :»). 
i.OJJarrisy.Culler.cit.  |  'f.  R  4.18.n  • 
*>in9  V.  H.les,  ib.  43.-,,  ^'/ •"•*•"»•''  • 
(y)  /Ay/n    V.    //((,//«,    rv,wp     I'ln . 

V.  P/kHi;,.,,  I  My.  *  K.  ««4. 
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WHAT  MAV  BC  DIVttID  Oft  AKQCKATltRO. 

antecedently  executed,  it  being  considered  that  the  surrenderor 
referred  to  that  will  which  should  be  in  existence  at  his  death  (A). 

"  And  here  it  may  be  observed,  that  as  every  copyhold  is  parcel 
of  the  manor  to  which  it  belongs,  a  devise  of  the  manor  was  held  to 
comprise  such  copyholds,  though  acquired  by  the  lord  after  the 
making  nf  his  will "  (•'). 

Under  the  old  law,  too,  a  devisee  or  surrenderee  of  copyholds 
before  admittance  was  wholly  incapable  of  devising  them  (j). 
The  same  dot-trine  was  at  one  period  considered  to  apply  to  an 
heir,  on  the  supposed  authority  of  Smith  v.  Truffjn  (k) ;  but,  as 
such,  the  decision  in  that  lase  was  completely  overruled  by  Riijht 
d.  Taylor  v.  Bankg  {I).  The  point  was  again  raised,  and  receivwl 
a  similar  determination,  in  Kituj  v.  Turwr  (m)  and  A»e  d.  Perry  v. 
|f'(7«on  (n). 

(6)  Present  Imw.  —The  Act  1  Vict.  c.  26,  s.  3,  has  preclude<l  any 
question  of  this  nature  in  regard  to  wills  which  are  subject  to  its 
operation.  It  repeals  stat.  55  Geo.  Ill,  c.  192,  which  only  supplied 
the  omission  of  a  formal  surrender  (o),  and  makes  the  will  itself, 
without  any  surrender,  confer  a  right  to  admittance  (p),  notwith- 
standing that  the  testator  has  not  surrendered  to  the  use  of  his  will. 
or  notwithstanding  that  the  copyholds,  in  consequence  of  the  want 
of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  or  otherwi.se, 
or  in  consequence  of  there  being  a  custom  that  a  will  or  surrender 
to  the  use  of  a  will  should  continue  in  force  for  a  limited  tinu» 
only,  or  any  other  special  custom,  could  not  have  been  disposed  of 
by  the  will  previously  to  the  passing  of  the  act.  It  also  expressly 
affirms  the  testamentary  power  of  an  unadmitted  heir,  and  extends 
the  devising  power  to  an  unadmitted  devisee  or  surrenderee.  Thus 
all  questions  arising  under  the  former  act  respecting  the  validity 
of  a  devise,  in  consequence  of  the  power  to  devise  being  still  left 


(A)  Spring  v.  Bilu,  1  T.  R.  435,  n. ; 
overruling  Warde  v.  Warde,  Amb.  299, 
which  is  contra. 

(i)  Roe  d.  Hak  v.  Wt<jg,  6  T.  R.  708. 
As  to  what  will  pass  by  the  devise  of  a 
manor,  sec  post.  Chap.  XXXV. 

(i)  WaineuTight\.  Elwell,  1  Mad.  027: 
PhiUiiHS  V.  Phinips,  1  My.  A  K.  «(J4 ; 
Matthew  v.  Oiborne,  17  Jur.  696. 

(i)  1  Str.  487.  See  Sir  T.  Plumers 
judgment  in  Wainmright  v.  Eluell,  1 
Mad.  632 ;  and  Sir  L.  Shadwell's  judg- 
mrnt  in  King  v.  Turner,  2  Sim.  548. 
reversed  I  My.  &  K.  456. 

({)  3  B.  &  Ad.  664. 


(m)  1  My.  &  K.  456. 
(b)  5  Ad.  &  Ell.  321  ;  and  we  Aw  <l 
Winder  v.  Lawe^,  7  Ad.  &  Ell.  Ift'i. 
(o)  See  Doe  d.  Hickman  v.  Hickman. 

4  B.  A  Ad.  56.  It  did  not  dis|H-nsi' 
with  a  particular  mode  of  surrender 
required  by  custom  to  give  validity  to  a 
dev  ise  by  a  married  woman :  Dnr  v. 
fiarlte,  5  B.  A  Aid.  492,  1  D.  4  Ry.  81. 

(p)  This  view  was  adopted  by  the 
Court  in  Garland  v.  Mead,  L.  R.,  l> 
Q.  B.  441.     See  Beg.  v.  Garland,  L.  K., 

5  Q.  B.  269 :  Allen  v.  Bewmy,  7  Ch.  Div. 
453.  Admittance  ia  still  necessary  to 
vest  the  estate. 


l'OPYHOLI»«. 

,l..|H'.Kleiit  on  the  jxiwer  to  Hurrender  to  the  uiw  of  th-  ouffh 

I  h.' mirreiider  itself  WM  not  rwjuirwl).  are  now  «'t  ,       Hut 

,n  /.«m/  V.  HM  (y),  it  was  hel.l  that  the  WIIIm  A.  t  .I.h.,  not  m-relv 
^^^m^^  with  the  surrender  an.l  the  ,.„.t«ni.  h»t  gives  the  devise 
.»..  same  effect  as   if  there  actually   had  been   both  ;  and  that 
.  .-n^Miuently  a  general  .l.-vise  of  the   testator's   "  real   estate  " 
without    more,    bars    his    widow    of    her    freebemh.     R,.«dinB 
the  act.  Sir  tJ.  Jessel,  M.  R.,  saiu :   "  That  means  that  a  testator 
I.  to  have  the  same  power  of  devising  oopvhohl  ..state,  as  if  he 
had  done  all  the  things  there  mentioiunl  ;  as  if  there  had  been 
a  surrender,  or  as  if  there  had  been  a  custom,  and  so  forvh.     It 
breaks  ,n  upon  the  customary  law  of  copyholds  for  the  puriMMe 
of  giving  an  unlimit.Hl  ,K,wer  of  devise.     I  am  of  opini„„  U.at 
th.  sam,.  effect  is  to  be  given  to  a  devise  of  copyhohls  under  tne 
new  law.  as  unde.  the  law  as  it         xl  before  the  Wills  A.t    an.l 
•  onsciuently  the  widow  is  not  c        l,.l  to  freebei.ch."     It  is  to 

T  ^TTli  i'  m""  '"^  *'"'  ■""*""'  8"^''  '•■-'"'•"•»•  "f  lands 

of  which  the  copyholde.    va..  seised  at  his  death,  and  not    as  is 

the  custom  u.  *ome  man-.,  ir),  of  those  of  which  he  wa.  'seised 
at  any  time  .'  ...g  the  covrture;  since,  in  the  latter  case  not- 
withstanding a  custom  to  surrender  to  the  use  of  the  will,  neither 
a  dev.se  nor  an  actual  surrender  by  the  husband  would  under  the 
previous  law  have  barred  the  freebench  (s) 

( ■•Wholders  also  participate  in  the  benefit  of  the  enactments 
uhch  extend  the  devising  power  to  after-ac.juired  real  estate 
and  other  .nterests  not  before  devisable ;  and  are.  on  the  othe; 
hand,  bound  by  those  which  (as  we  shall  see)  regulate  the 
.eremonial  of  execution.  Copyholds  are  also,  in  confmon  with 
reeholds.  subject  to  the  several  clauses  by  which  the  legislature 
h.s  propounded  certain  new  canons  or  rules  of  construction 
which  in  general  appear  to  be  of  a  nature  to  admit  of  apphVatZ' 
to  copyhold  estates.  -I'piii-auon 

^^r«p>-holds  cannot  be  entailed  except  under  a  custom  to  that 

It  will  be  remembered  that  "land  of  copyhold  tenure  or  customary 
freehold  in.  any  case  in  which  an  admission  or  any  act  byTeS 
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•  MArrta  iv. 


/.(((Vy  V.  Hill. 
Ilfviw  of 
<'ii|iyhiiklii 
l>«r<  f...... 

In'in-h. 


After. 

riipyhuktii 

now 

•It'vwalilc. 


El.    il. 


(7  r.  R.  19  Eq.  34fi.  The  contrary 
must  have  been  assumed  in  Thompaon 
V.  H,,rm.h.  R..  16  Bq.  592.     It  was 

must  elect  between  her  freebench  »„d 
the  benefiti.  g,ven  her  by  the  wil.  i.  tho 
reebench  W.W  defeated  by  the  devise. 
-■Vnd  see  Rowland  v.  Culkberlson,  h.  R 


8  Ei(.  46(i. 

(r)  Hiddfll  V.   Jenner,    10   Ring.   20 
(.Manor  of  Cheltenham). 

on*;liSf;7B"'"""^'^"' '''''"?'»" 


CopyhoMa 
and  custom- 
ary free- 
holds not 
within  Land 
Transfer  Act. 


jp—a^^^aaM  'vw  w«rs^ 


xraia'--  ■iriig't  !"■?» 


WHAT  MAY  BE  DEVISED  OR  BEQUEATHED. 


Chattels 
real. 
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c„xPT«  XV.    Of  the  manor  i8  necessary  to  perfect  the  title  of  a  purcW  from 

^^ the  ct,stomarv  tenant "  is  excluded  from  sect.  1  of  he  Land  Transfer 

Act  J  r  and  consequently  a  devise  of  such  land  gives  the  devisee 
a  title  independent  of  the  executors  (.')■  Equitable  interests 
in  copyholds  and  customary  freehoUls  are  "  real  estate  within 
sect.  1  (y). 

V  —Chattels  Real.— Bequests  of  chattel  interests  in  land  (ir)  wero 
always  govorncd  by  principles  wholly  different  from  those  whirl, 
formerlv  regulated  devises  of  freehold  estates.  Even  under  the 
old  law  thev  did  not,  as  Mr.  Jannan  points  out  (x),  -  pass  directly 
to  the  legatee,  as  the  alienee  of  the  testator,  but,  forming  part  of 
his  personal  estate,  they  devolve  to  the  executor  or  other  general 
personal  representative,  who  is  bound,  in  subordination  to  tl,.. 
paramount  claims  of  creditors,  to  give  effect  to  any  bequest  ,n 
the  will,  specific  or  residuarv,  comprising  the  property  in  question  ; 
and  therefore,  even  under  the  old  law,  it  was  quite  unnecessary, 
as  regarded  the  testator's  competency  of  disposition,  to  go  into 
the  inquiry,  whether  he  was,  at  the  time  of  making  the  will, 
possessed  of  a  term  of  years  which  formed  part  of  his  property 
at  his  decease  (y) ;  such  an  inquiry  being  no  less  irrelevant  m  the 
case  of  a  bequest  of  leaseholds  held  by  a  chattel  lease,  than  in 
that  of  a  horse  or  a  watch,  or  any  other  personal  chattel." 

VI -Estates  pur  auter  vie  (j).-Mr.  Jarman  continues  (a) : 
"  Freeholds  pur  autre  vie  require  a  distinct  consideration  m  con- 
nection with  the  testamentary  power.  This  species  of  estate  stands 
distinguished  from  all  other  interests,  freehold  or  chattel,  by  this 
peculiar  quality,  that  it  is  capable  of  being  rendered  transmissible 
to  either  real  or  personal  representatives,  according  to  the  terms  of 
the  instrument  creating  the  estate,  or  rather  the  in.strument  vesting 
it  in  the  deceased  owner,  or  in  the  person  under  whom  he  derived 
his  title  by  act  of  law  :  for  it  seems  now  to  be  admitted  that  the 


Freeholds 
pur  auter  vie. 


(b)  It  U  the  duty  of  trustees  to  whom 
copyholds  are  devised  to  obtain  admit- 
tance :  Reg.  V.  Garland,  L.  K.,  5  Q.  B. 
209.  Hut  copyholds  may  be  so  devised 
as  to  give  the"  executors  or  trustees  a 
common  law  jwwer  of  sale  without 
being  admitte<l :  Ulasa  v.  Rkhardmii. 
•>  D.  M.  &  (J.  658 ;  Rty.  v.  WiUon.  3  B. 
A  S.  201.  And  the  stat.  21  Hen.  8,  c.  4, 
applies  to  copyholds :  I'fpiJticuin  v. 
Wayman,  5  De  U.  &  S.  230. 


(i.)  Re  SomervilU  and  Turner,  [190:i] 
2  Ch.  r>gx 

(«•)  A  reiitchargc  issuing  out  of 
leaseholds  is  a  chattel  real :  Re  Framr, 
[IIKM]  1  Ch.  72tl. 

(t)  First  edition,  p.  53. 

{y)  See  Wind  v.  Jekyl,  1  P.  W.  .IT.'. : 
see  also  Jame«  v.  Dean,  11  Yes.  388. 

(j)  As  to  the  creation  by  will  nf 
csUteapur  dUter vie, sw Ch.-vp.  .XXXIV. 

(a)  First  edition,  p.  53. 


ESTATES   PITR   At'TEU   VIE. 

.levolution  of  the  estate  is  regulated  by  the  words  of  lin.itation  con- 
tamed  m  the  last  conveyance,  without  regard  to  the  mode  of  its 
ongmal  creafon.     Estates  pur  auter  vie  are  devisable  bv  the  express 
erm,  of  the  Statute  of  Frauds,  29  Tar.  II..  c.  3  (s.  12).  the  Act  of 
Henry  VIII.  bemg  (according  to  the  prevalent  and  probablv  the 
better  opm.on)  confine<l  to  estates  of  inheritance  in  fee  sin,ple"  (6) 
Though  the  Statute  of  Frauds  required  three  witnessed  to    he 
dev.se  of  an  estate  pur  auter  vie,  yet  where  the  propertv  devolved 
otherw.se   than    to   the    heirs   of   the  owner   (i.e..  where   it   wr 
nrnte.!  e.tJ,er    o  h.s  executors  or  administrators,  or  to  the  la^ 
taker  n.defin.tely,  w.thout  any  e.xpre.ss  mention  of  either  clas    o 
r..prese„tat.ve),  ,t  was  distributable  as  part  of  his  personal  estate 
whether  he  d.ed  testate  or  intestate;  and   bv  a  necessarv  co  -' 
serpience  of  this  prme.ple,  an  executor  taking  it  as  such  was  bound 
to  g.ve  effect  to  any  becp.e.t  or  direction' in  the  Jiraff^     ' 
such   property,    though   the   will   might   not   have   been   attes  ed 
n    he  manner  recpured  by  the  statute  in  cp.estion  (c).     V,y    he 
Wills  Act,  s.  .3,  the  previous  enactments  respecting  estatel  ,„ 
auter  v.e  were  repeale.l,  and  the  testamentary  powe^  is  expres  Iv 
extended    o  such  estates,  '-whether  there  sLll  or  shall  lo    be 
any  specal  occupant  thereof,  and  whether  the  .same  shall  be  free 
hold    customary  freehold,  tenant  right,  customarv  or  co    -hod 
or  „  any  other  tenure,  and  whether  the  same  shall  be  a  co  nor  af 
or  an  mcorporeal  hereditament  "  ;  and  by  sect.  «  it  is  eZted 
t  at   f  no  d,.spos.t.on  shall  be  made  of  anv  estate  pur  auter  ^ 
of  a  freehold  nature,  it  shall  be  assets  in  the  hand    of  M     K 
and  that  in  case  there  shall  be  no  special  ^:^7l^J::: 
pu    auter  v.e,  whether   freehold  or  customary  freehold    timni 
ng      customary,  or  copyhold,  or  of  any  other  tenure,    nd  we   . 
CO  porea  or  mcorporeal  hereditament,  it  shall  go  to  the  execu  " 
mm.strator  o   the  party  that  had  the  estate  thereof  b'  "rt^ 
0    the  grant ;  and  .f  the  same  shall  come  to  the  ex^utor  o 
administrator,  e  tier  bv  reason  nf  a  .^„  •  i  executor  or 
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CHAPTER  IV. 


Devolution 

of  l!»t»t»'S 

pur  auter  vie. 


C'l  Anon.,  Cart.  211. 
(r)  Hipley  v.  iValtruwIh,  7  Ves  4-'-|  • 
in  connection    with    «hich    ca«:.  Zo 

^..^1.  «  la>.  848.  08  to  rents  ,,ur  auter 

idi  Wlurr    a    ba.,tani.     having    ,(„. 
l".«l  of  an  estate  pur  auter  vie  li,„i,e,| 


ett.  bo.ng  thus  no  Hp..cial  occupant 
e  proiK.rty  «oes  in  e'ase  of  in,e^t„c v 

will   appointing  an   ...vocutor   bTt   not 
<lHp.«.ngoftl,e|eaHe,thee.v.K..u,orim 


>f- 


74 

CHAFTCR  IV. 

Land 

Transfer  Act, 
1897. 


Devise  by 
quasi  tenant 
in  tail  of 
estates  pur 
BUter  vie. 


WHAT  MAV  BK   DEVISBD  OR  BEQITEATBEO. 

Sect   1  of  the  Land  Transfer  Act,  1897  (quoted  above,  p.  64) 
clearly  includes  estates  pur  auter  vie,  even  where  there  is  a  special 

"^"jarman     said    in    the   first    edition    of    this   work    (.): 
"  A  question  often  agitated,  but  never  entirely  settled,  in  regard 
to  the  devising  power  over  estates  of  this  description,  was  whether, 
where  they  were  limited  to  the  tenant  pur  auter  vie,  and  the  heirs  oi 
his  bod,,,  they  could  be  devised  without   some  act  on  his  part  to 
bar  the  entail.     It  was  admitted  on  all  liands  that  if  the  property 
were   undisposed   of,   it   would  devolve   to   the   heir   special   per 
formam  doni ;  it  was  equally  clear  that  an  alienatu-    by  deed    ./) 
was  an  effectual  bar  to  the  entail ;  but  the  doubt  was,  whether 
the  estate  was  devisable  by  will  alone,  without  any  such  previous 
alienation.    The  authorities  on  the  j.oint  are  few  and  contra- 
dictorv.     In  Doe  v.  Lurton  (,,),  Lord  Kenyon  inclined  to  think 
that  the  devise  was  good  :  but  this  dictum  stands  opposed  to  that 
of  Lord  Redesdalc  in  CampMl  v.  Sandys  (/,) ;  and  to  the  dec.sK.n 
of    Lord   Manners   in    the    case    of    Dillon    v.    Dillon    (.),  who 
held   that  a  quasi   tenant   in   tail  of  an   estate  pur  auter   vie 
could    not  by   devise    exclude  the    title  of  remainderman,  and 
such  was  evidently  the  impression  of  Sir  T.  Plumer  m  Blakr  v. 
Luxton  ij).     The  recent  statute  [1  Vict.    c.    26]  does    not    n, 
terms  dispose  of  this  debateable  point,  but  has,  ,t  should  seem. 
done  so  in  effect,  by  the  language  of  the  general  enabling  clause 
sect  3,  which  extends  the  devising  power  to  *  all  real  estate  and 
all  personal  estate  which  he  (the  testator)  shall  be  ent.tletl  to. 
either  a.  law  or  in  equity,  at  the  time  of  his  death,  and  vhch,  tj 


hold  for  his  own  benefit,  unless  the  will 
be  such  as  before  the  Act  1  Will.  4,  c  4t>, 
B.  2,  constituted  him  a  trustee  :  /  oirell 
V.  MerriU,  1  Sm.  &  tiif.  381  ;  Cnidock 
V.  Ouffi,  2  ib.  241. 

(e)  Page  55. 

(f)  That  is,  if  made  by  the  quasi 
tenant  in  tail  in  [wssession.  "  If  made 
by  tenant  in  tail  in  rcmainiler,  it  must 
be  with  the  concurrence  of  the  owner  of 
tlie  iirevious  estate  in  possession  (.S'Wf 
V.  ^^alUmn,:^  L.J.  (N.  S.)  Oh.  51;  Athn 
V.  .4  Ken,  2  1).  &  War.  307.  332;  kd- 
uardu  v.  Champion,  3  1).  M.  &  ti.  202), 
and  could  never,  therefore,  lie  made  by 
will  "  (editor's  note,  4th  ed.). 

((,)  0  T.  R.  293. 

(A)  1  Soh.  A  I-ef.  294. 

(0  1  Ball  &  Bca.  77.  The  editors  of 
previous  cditiana  substituted  for  Dillon 
V.  Dillon  a  reference  to  the  case  of 
Hopkins  V.  Bnma^e  (Batty,  305),  and 


addetl:  "  The  decision  of  Lord  Manners 
in  Dillon  V.  Dillon,  1  Ba.  &  Be.  77,  does 
not  touch  the  tiuesUon.  for  the  (iua»i 
tenant  in  tail  died  without  issue,  and 
therefore,  at  her  death,  there  was 
nothing  for  the  will  to  operate  uiKin, 
and  the  learned  Judge  expressly  rested 
his  decision  on  this  fact.  In  //opAii,,* 
V  Bamaije.  the  circumstances  were  pre- 
cisely similar,  but  the  opinion  of  the 
Court  was  cxpre88e<l  in  general  terms. 

U)  Coop.  185.  "  And  of  Sir  E.  Sun- 
den  in  Allen  V.  Mini,  2  D.  &  War.  30/, 
3"(1  So  in  Ke  Harbrr'a  Sftlled  Kslaltf, 
C  R.,  18  Ch.  D.  028,  Fry.  J.,  said  that 
'  the  analogy  of  a  fee  simple  estate  la  to 
be  applied  as  far  as  it  can  be.  both  as  to 
the  capacity  and  incapacity  of  aliena- 
tion of  an  estate  pur  auter  vie 
(additions  rawie  by  the  editors  in 
previous  editions  of  this  work;.  Ai:<l 
see  Be  M  if  hell.  [1892]  2  Ch.  87. 


ESTATES  PV&  AUTER  VIE. 


/.rf  SO  demsed.  bequeathed,  or  disponed  of,  would  devolve  upon  the  heir    e„.„ 
.aw,  or  cu.ton,ary  heir  of  hi,n,  or,  if  he  became  entitle!Ty  dscZ  ^^^^^^ 
../  fus  ancestor,  or  upon  his  exenUor  or  administrator  '  ' 

•The  term,  of  this  enactment  evidently  restrict  it  to  cases  in 
wi-h  property  m  ...e  absence  of  disposition,  would  devolve  o 
iUymeral  real  or  personal  representatives  of    the  testator    Z 

.t.ng.Mshed  from  t  e  case  now  under  consideration,  in  which 
the  devolution  would  be  to  the  heir  *;,ecw/" 

Leases  for  lives  with  a  ,.„venant  for  perpetual  renewal  are  not 
iimommonly  met  with  in  Ireland  (k). 

Vn-Incorporeal  Hereditaments. -Existing  right,  of  this 
na  are,  so  far  as  they  are  alienable,  can  apparently  be  the  sub    ct 
a.lev  se     Thus  a  rentcharge,  a  seignory  (/,,  or  an  advow^n  L 
or  nght  of  common  m  gross,  can  clearly  be  devised  («,.     Of  co .    e 
a  ..gh   wh.ch  .s  mseparable  from  a  tenement  (such  L  an  easeZ 
or  r,gh     o     common  for  cattle  levant  and  couchant)  cannoT  be 
.hsposed  of  by  w.  1  except  with  the  tenement  (,.),  or    in  the  case 
of  an  easement)  by  being  devised  to  the  owne    of    h"  se  v^c" 
(.Moment  so  as  to  be  extinguished  (p)  servient 

It  seems  equally  clear  that  a  rentcharge,  easement  profit  k 
prendre  or  smular  right,  which  can  be  created  bv  grant  ca  be 
created  by  devise  de  novo  (q).  '   ^        '      "  ''^ 

A  wayof  necessitymaybeimpliedlycreated  by  a  devise  of  land  (r) 
and  the  doctrine  as  to  the  creation  of  implied  easement.  Tv  he 
.o„U.„poi.neous  grant  of  adioining  pieces   of  land   a;;liLt 
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Ronoualiln 
Ica^c?*  for 

I)i'\  iw  of 

fxiHtin^ 

rights. 


Creation 
<ie.  novo. 


rmplication. 


VIII.    Choses  m  Action.  -Legal  choses  in  action  such  as  debts 
may  be  disposed  of  by  will  (i)    «„,!  if  fl.  ' 

fi>  «^j        r  '  ^'  ^^^y  ^"^^  S'^*^"  «pecificallv, 

ra.  As  to  the  effect  of  devisinB  a  rever- 
Bion  or  remainder  under  the  old  law 
see  ante,  p.  «(i,  n.  (q). 

io)  Williams  on  Commons, 
(p)  Easements  and  other  riahta  an- 
pendant  or  appurtenant  were  fVmer  I 
not  considered  her<-<litamenls.  but  thev 
are  now  always  so  t«,at«l  :  nee  Z 
article  by  the  e<litor  in  Law  Quarterly 
Keview.  xxiv.,  259.  >«u«rHny 

(q)  liooth  V.  Smith,  14  Q.  B    D  ."J  18 
Nc  also  TuwH  V.  KnowUs,  [ I89IJ  2  Q.  B.' 

3  kITiTx  "■  *'"""'■•  J  B-  4  S.  571. 
W  Phillip,,  V.  Low.  [I892J  1  Ch.  47  • 

')  Rt  Prater,  37  Ch.  D.  481. 


ai  «<Wrfv  V.  Fil:yeraU,  (i  H.  L.  Ca 
8.y  :  l'renl,ce  v.  Hr,mlce.  C,  I,.  R.  Jr.  4:^5' 

(/I  A,  to  what  will  pass  by  the  devise 
of  a  manor,  see  Chap.  XXXV 

(«l  As  to  devises  of  advoH^ons,  see 
Mo/  Alhnnarle  v.  Hogerf,  7  Br   P   (• 

:;j:-   ''""■''  "■■■  *'*<"•/'.  L.  R.,  io  k.,: 

.(  .  ;   Johmone  v.  haher,  (i  I).  M.  &  (i 
4.U.  ami  cases  cited  in  Chap.  XXXV 
.   ("I  Hor  an   enumeration   of   purelv 
MKur,K,real  hereditaments  (which  alone 
«r<>  h,.,v  considered),  see  Williams  mi 

K^^»IK(2Uthe<l.)410;Cha?i;"'Re:iP 
4...  In  these  may  I*  aflded  the  riirht 
"f  appomtmK  the  principal  or  master  of 
a  h,«p,tal  or  school,  granted  by  the 
frown,,,  a  man  and  hi,  heir--  \,kiZ 
».  Muu„l<„jt„,  t'ases  in  Ch.  214-  4u 
f-e".  V,  Brmlwood  School,  3  B.  iAd! 


Ix'gal  choses 
in  action. 
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t'HAITEB  IV. 


(iovemment 
Becuritiea. 


Ule 

insurance. 


Non- 
bcqueathablc 

policy. 


Friendly 
society. 


TorU. 


Equitable 
choaea  in 
action. 


WHAT   MAY  BE   DEVISED  OR  BEQUEATHED. 

it  i8  the  dutv  of  the  executors  to  get  them  in  and  hand  them  over 
to  the  legat  («).  The  Wills  Act  does  not  enable  the  legatee 
to  sue  for  them  in  his  own  name  (t)). 

Monev  in  the  public  funds,  bonds  of  fore.gn  government,  ami 
other  .^-called  government  securities,  are  not  choses  m  ae  .on  n, 
Jie  t net  sense  because  no  action  lies  to  enforce  them,  btj^  ther. 
Lno  doubt  that  they  are  pergonal  property  (.),  and  can  therefore 

b"  disposed  of  by  will.  , .  ... 

A  person  who  effect,  o  policy  of  insurance  on  his  own  l.fe  can 
prim!  facie  dispose  of  it  by  his  will  (x).  Whether  a  specific  bequ.., 
li  a  policy  confers  such  a  "derivative  ftle  "  as  to  enable  .e 
legatee  to  sue  for  the  policy  moneys  in  his  own  name  under  the 
Policies  of  Assurance  Act.  1867.does  not  seem  to  have  been  decided. 

A  ..erson  effecting  an  insurance  on  his  own  life  may  by  the  erim 
of  the  contract  restrict  his  right  to  dispose  of  the  policy  by  will(,v). 
or  may  debar  himself  altogether  from  the  right  of  testamentary 

'^'ir'tte"  Friendly  Societies  Act,  189G,  which  repealed  and  re- 
enacted  the  provisions  of  some  earlier  acts,  a  member  of  a  friendly 
society  may  in  certain  cases,  by  writing  under  his  hand,  ^^oram^^^ 
Zl  to  receive  any  moneys  (not  exceeding  100/ )  payable  by  t  e 
Lietv  on  the  death  of  the  member,  and  may  in  like  manner  revoke 
or  va^y  anv  such  nomination  ;  it  cannot  be  revoked  by  will,  and  if 
a  non^ation  is  in  force  at  the  death  of  the  member,  the  money 
forms  n  )  part  of  his  estate  (n).  ,     , ,, 

As  regards  rights  of  action  for  tort,  the  general  rule  o  the  common 
law  is  that  "  actio  personalis  moritur  cum  persona.  In  a  few  cases 
at  common  law,  and  in  several  cases  by  statute,  the  personal 
representatives  of  a  deceased  person  can  sue  for  injuries  to  h.s 
property,  and,  under  Lord  Campbell's  Act,  for  a  personal  injury 
causing  his  death.  Tn  the  latter  case  the  damages  recovered  do  not 
form  part  of  the  deceased's  estate  (6). 

Tn  certain  cases  an  equitable  chose  in  action  may  be  disponed 
of  by  will.  Thus  .  re  a  conveyance  has  been  executed  under 
circumstances  which  would  give  the  grantor  a  right  in  equity  to 
have  it  set  aside,  such  a  right  is  clearly  devisable  (f). 


(«)  Re  Robson,  [1891]  2  Ch.  559. 
(,.)  Bishop  V.  Curtis,  18  Q.  B.  878. 
(U')  See  Ex  parit  Hiigginii,  21  tli.  U- 
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\jt\  S«e  fff  Phillip'.  23  Ch.  V.  235. 

tu)  Re  Davies.  1 1892 1  3  I'h.  i*3. 

U)  See    i.-O.  V.  Kowsell,  3(1  Ch.  U. 
87,  n.;   Vrquharlv.  BvtUrfield,  37  Ch.  D. 


357.  and  cases  there  cited.     They  are 
retem-d  to  in  the  fifth  edition  of  thu 

"'■(fc)  Sec  Cl<  rk  and  I,iml«-U  on  Tort.. 

p.    52.  A    r»       jfc 

(c)  Uppington   v.    BulUn,   2   U'    « 


<II.*rTER  IV. 

I.o<'»lity  of 
choHPH  in 


CH08ES  IN  ACTION. 

The  question  whether  a  gift  of  "  property      or  -  estate  "  i„  « 
,.art.c«lar  place  .nohule.s  chores  i„  action  i;o.te„  a  d  ffi    ,1.  "  . 
A  g.ft  of  property  .„  «  particular  d.trict  or  country    v     to"   , 

tiMu   (rf,  and  debts  ow,„g  |,y  persons  resident   there  (A    and 
apparently  stocks  and  .shares  which  are  only  transferal,     il 
.n  the  ease  of  shares  which  can  be  transferr^dli    t        K      J  7; 
...  a  fore,g„  country  on  production  of  the  share  certifi^^at     i   s  e  " 
that  their  locality  is  goyerned  by  the  certificate  •  if  it  L   n'pnl 

cases     In  Re  Prat.^  ,T   ?  *^'*'°"' '"»'*  been  di.scu.«sed  in  several  »<•"."  in. 
rhis  quest.on  i.s  aLso  d..scu.ssed  in  the  chanter  nn  T 

otherwords,wasentitledtocon!iT   .r  th«  benefit  of  it;  in  de^w 

tho  persona   estaet-1/rr""'™'^' ''^^ '"^''^-«^""-«'t*'J 
alth  adi from suhse'ountev    /"''!''*'  '"°"''>'  '»*«  -«'  estate, 

^eceas^  purchats"::::: £  r^iTsrir  ^^^-'-  «^  *••« 

vendor,  haye  been  rescinded  (0.     C  a!  ::;^;!;  TS^tj 
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War.  184,  I  Car   *  T    90 1  .    c. 

MovLtby,  4  Pe  (?.  &  J  78       ^"'"^J'  »• 
(rf)  r.yrone  v.  Walerfcrd,  1  D.  F.  &  .T 

Anmld  V.    .4r„oW,    2  My.    &    R     ■]«-.' 

;;5.,..»-«^„<,.A.^,,-;        __„.,...^^        , 

(/)  Ae  Clark.  [19041  1  Ch   294      Thn       m' v""'  ^  ^"'-  '  ^  *"'"'' v.  C««v;^Aam'/ 

(?)  37  Ch.  D.  4.S!.     Sre  Rr  nj 
A«^».  2  Atk.  112.  was  also  refernxl  to. 


V  «"'  °f  »  "  bouso  and  its  contents  " 
do.,  not.  prima  facie,  pass  title  deH, 

7  Ve.,.  3417  '  — ^""""""-  V.  //«rrop. 
TO ''  o"'*'''''*"^'-  "■■■  Whitlaker,  4  Br.  C  C 
333;    //W«,„  V.  tW.  L.  R..  13  J?;: 
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WHAT  MAY   BE  DEVISED  OR  BEQUEATHED. 


Contract  not 
binding. 


Act,  1«77,  enacts  in  ^^^^^  ^^^^^  ^^^  ^^^  „f 

to  land  of  what^vertenure,  which  . 8  ^^  ^^.^  ^j^^j^ 

lien  for  unpaid  purchase-money  the  de^se^^^^^^^  ^      ^^^^^ 

charged  with  the  P*~>;;:;^  ,  defect  of  title  or  any  othe. 

But  even  under  the  old  law,  It  rom  j^^.^r  at  his 

cause  the  contract  was  not  o^hgatory  on    ,    p  ^^^^ 

death,  his  l^en^or  f  X\::;C    The  pl^^^^^^^^^  laid  out 

the  estate  wtth  its  def  ct    or  ha  I^^^^^  ^    ^^^^^  ^^^   ^^.^^^ 

in  the  purchase  of  another      Ihu  ^^^^^^  ^^^^  ^^^  ^^^^^ 

establish    t^-t  j!?^*;^^^^^  ^^  ,^,  ,t,te  of  liability  to  be  considered 

r  ;Lre«r::^":-tr.:''?  ->  - .. «... 

and  shall  pay  you  foMt    (n)^  .^^^  ^  ^^^^^^^^  ,^^  ^j^^ 

The  converse  case  of  a  testator  ent       g  ^^^^^.^^^ 

sale  of  land  devised  by  h.s  f^'fl^f^HJ^^^   ,j  ,he  devise, 
whether  the  contract  operates  as   a  revocation 
This  question  is  discussed  in  Chapter  XXU. 

IT     MiaceUaneous  Rights  and  Interests.    A  testator  n.ay 
BiKht  of  IX.     f  "J®"rr  of  residing  in  or  occupying  a  particular  house 

-'S?r     ^'^^rer  proper^  f^^^^^^^  terms  which  shew  that  the  right  is 

^rsondriand  cannot  be  assigned  by  him  to  another  (o).    A. 

objection,  there  can  be  no  conversion : 
He  TAoma^,  Thomas  v.  Houell,  3 1  ( h. 

"(mf  See  ace.  Curre  v.  Bowyer,  5  Beav. 

452;  //«*»«  V.  Coot,  L-  «•.  '3.*;!- 
417  Lysoght  v.  Wa-arA-,  2  Ch.  U.  ol ,. 
„)  The  pa«.ing  of  the  Keal  E.  ato 
Charges  Act.  1877,  ha«  deprived  th« 
subject  of  much  of  its  practical  import- 
ance, and  the  remarks  of  Mr  Jarraan 

have  been  t»'"^/''^/*'?%"f,-.-  .  „„,. 
lo)   W.-iy  V.  May,  44  L.  T.  41- ,  -ww 

Paryr  v.  Parker.  1  N.  B.  o08. 


Contract  for 
gale  of  land. 


(,»  See  Puxley  v.  Puxley,  1  N.  R-  50« 
(b^  Se  Act"  where  the  testator  aad 
contracted  to  purchase  an  estate,  and 
taken  a  transfer  of  a  mortgage  on  .  ; 
l,v  hU  wiU  he  directed  the  purchase  to 
d  compMod.  and  devise.1  the  estate  to 
A  U  was  held  that  A.  was  not  ont.  l«l 
t  ihe  Interest  on  the  mortgage  before 
the  completion  of  the  pu^cha^- 

tk)  Re  Cockrro/t,  24  Ch.  D.  94.  The 
same  rule  applies  to  a  contract  oMhe 
purchase  of  ground  rents  by  the  lessor  . 
W  Kidd.  tl»941  3  Ch.  558. 

(J?  10  Ves.  597.  See  also  1  V  ch.  218  . 
areenv.  Smith,  1  Atk.  572 ;  f^hea'-;^ 

S  Less  tvc  purchaser  wa.ves  his 


"MCELLANEorS  R,0HT8   AND  INTERESTS. 

is,  however,  a  tenant  for  life  wif  J.;.,  fi. 

Act.  U>).  and  his  powers  Lerthlr'""'"'^"^  *'"  '"^"'^  La"^ 

clause  of  forfeitur" (^  "''  """""^  ^  '''''^''"^  h'  «ny 

testator,  or  at  a  price  to  b->  fixed  Iv'h  "  ''""  '"'"'^  ^•>-  *»'•' 

or  otherwise  (,).  If  ,,e  ^ ^  'TZr^;::^' '^^^'''^ 
tin,-  are  oonnd  to  fix  a  reasonable  price  t)  L.^  f  r""*"'"' 
noi  interfere  if  they  act  in  Boodf^.-fh/Tir'  '""  ^  "'"•*  *'» 

by  the  testator  as  to  time  1/  ^  ^"^^  ^^  ""•^'  '""'■"  «^<^  '"'I-^-d 
with,  otherwise  the  right  will  be"'-!,.?'.'"'."*  ''?  '*"'* -^  ^^'P''^! 
'-lo  by  the  executor,  tmt  'reck  n '77*  "  *^  """  ''^  ^'^  '- 
.omplete  offer  i.s  made  (H  '""'^""'^^  ^■•"'»  *>•«  <l«te  when  a 

It  is  not  clear  to  what  extenf  f).»  «,^- 
pnnhaser  applies  to  a  purchaseMr  v''"  "'  ^"'"''"-  «'"' 

tho  person  exercising  the  onZ  .       "^    ""■     ^*  ■""'"''^  '^^' 

abstract  of  title  and  eve„ Tf  C  If  '"""'"'>'  "'*'*'«'  *"  - 
•such  that  failure  on  ti  e  part  of  Thf'  !"""  °'  ^'"'^  "'»  ""*-  be 
will  not  absolve  hin:  from  connK  •  """Tl  *°  ''^''^^^  «"  «»'«t™<"t 
will  as  to  time  (.).  O.The  ot  e  \""  T  I  '  ^'^T'i-'nents  of  the 
i"  the  absence  of  a  dir  tion  to  tl  .'  "  .'  ''*'"  ^^"'"'  *^^*' 
the  property  free  fromtcumbr^^^^^^^^^^^^        ''  '  ^"^'^'^  ^°  ''-^ 

An  option  of  purchase  given  bv  will  f«   i    «    • 
personal  to  him,  and  does  not  Das,  fn)  '  '^  P"""'  ^«^'e 

but  the  will  may  be  so  el  ,Cd  ^^r"'-"  °" ''^  ^^^^'^  (=)' 
interest  («).  It  seems  clearS  an  r"'^'  '  *™»«'"i-ible 
personal  to  the  donee  its  exer-.  .  T'         °^  ^ "'"^''''^^  »  "«* 

^"ovved  by theRuie:gat:p::;:eur (4;-^^   ^° ^^^ ^-^^^ 

J''},"'  '''"fnthnrd,  [1902]  1  c,,    -170. 

'/)  l*o.st.   Chap.  XXXIX. 
('■)  I'ost,  Chap.  XXXV 
(»)  Hadnur  v.   Shnfto,   j  |    Ves    4as 

*  •'■ '--' ;  An^Un  v.  r«„.„ey,  L.  R.,  2  Ch; 
,i:;!/ft'f  ^^   A>*.   30  B,.».    OO.-.; 
W  Broole  v.  6'arrorf,  supra. 
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rHAPTKR  IV. 


'•ption  of 
purrhnae. 


Rights 
conferred  by 
option. 


Whether 
personal  or 
trans  missiule. 


^.y        '"••  ^""' V.  &  p.  240  (6th 

(;)  Re  Cnu-iinn,  30  Ch.  D.  203      A»  ,„ 

an  op. , on  contained  in  a  lease   see  »^ 

^o)  Bdshnw  V.  >fo«,„^,  [1B04]  ,  j,  j, 

(6)  Z.  *  S.  W.  R.  V  Oofltm  on  />u  ^ 
562,  Dart,  241.  '  ^  ^*'-  J^- 


JCHOHi 
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I'HAPTtB  IV. 

Oompulxory 
purchaHO. 


Bight  of 
ielection. 


Executory 
and  contin- 
gent interests 


succcssioni'. 


WHAT  MAV  BE  DKV.BBU  OR  BEQUEATHKD 

„„tion  of  purchase  at  a  fixed  price,  and 
n  a  testator  g.vcH  an  op  on  of  pur  ^^^^^  ^^^ 

after  his  .loath  tho  prop  t>J    old^at^    J^^  ^^^  ,„„^,  ^,    ,, 

./the  sale  is  by  order  of  tl'^^'""^;  ^^  ^^.  ,,  .hall  be  select«l 

A,ifttoA.of  pchl.r  of  a   e-^^^  one.  and  therefore 

by  him  m  vahd  {.).    The  r^  ^^  ^^^^^^^  ^_^^  j,^^  i,,^ 

it  would  seem  that  if  A.  s.rvi  ^,,i,  ^^uld  probably  not  be 

selecting,  the  right  »  8°"« j    ;        .    j.^^efinite  and  unrestricted, 
so  where  the  part  to  be  ^'^^^  "  „j  ^j,,  ^,,ole  property  (.y). 
for  then  the  gift  is  equivalent  «^  ^j^  "\  ^^^^j  ,,  personal  estate 

is  disposable  by  vsill,   f  the  ^^^  ^^^^^  ^^^^  ^^^  ^  {, 

is  dependent  be  .«"^^  tha    t^e  tntere  ^^^.^^^^  ^^  transmissible. 

of  the  testator  ;  -;^^;^-  ^  ;;  Ite.  was  recognised  in  MtU,. 
This  doctrine,  m  regard  to  ''"«  ^     ^  p^,^,^  v.  Jams  (,, 

V.  H'ood  (/»).  and  was  finally  -t-\>l  ^^^^^^         j,,,i„g  ,  distinction 

by  the  Court  of  K.  B. ;  ^ord  'v^"^  ^  ^^bility,  like  that  which 
between  such  an  interest  and  am -re  p  ^^^^^^  ^^^^  .^  .^  ^^^ 
an  heir  has  from  his  ancestor.    Buller  ^^_^^^^^  ^  ^^^^^ 

such  an  interest  as  -«  ^^^jf  ^i^rp^crple.  The  converse  of 
must  both  be  governed  by  t^^  -^^f  ^l,  ,„  interest  which 
this  proposition  IS  equally  tr"^,  ^^  ^  contingent  interest 

is  not  transmissible  ^-"""'X^^J^Xd  will  if  it  is  transmis- 
in  personal  P-F^ -" '^,';,^^^^^^^^^ 

sible(fc).    ^l^'^fi:ZZX^oM  the  testamentary 

1  Vict.  c.  26,  s  3.  ^^;:2T^Za  to  all  contingent,  executory, 

n;:nrf -- ^^^t.  :.rrr;:r  rot 

"f^.;,  .acc.»«,  i.  n.t .  «e  to  property  by  B„gli.k  U.  '■  (D. 


(d)  Re  Kerry,  [188» J  "•'"• 
^e7sce  the  cases  ci^ted  in  Chap.  XIV. 

<  f  \  See  Co.  Litt.  145a.  ,  i  pi, 

a  ^\%r.ft«r  V.  Mnnon,  11  Ch. 

D   385,  post,  Chap.  a.i\.  .  „  t,  t,  94. 
"\ftTwffes,  211;   B.C.  C'ted  3T.  B;  9* 

88  ;  and  see  ^S^^^^  ""   .    gdwyn  v. 
342,   Fearne,   C    B.   366  .         ^^^ 
.SeJu-yn,  Burr.  ll»l .  ^"^'^» 


17  Vcs  at  p.  192  :  Ingilby  v.  AmcolU, 
21  Beav  585,  which  also  exf lams  the 
Lnsefn  which  "  descendible^'  »  to  be 

o*j^.&tLT^,citMbyMr.Jarm»n 
In  support  ot  the  lati*r  propos.t.on. 
occurild  under  the  old  Uw 

(^)  PVniurs,  V.  £l^».  1  P-  W-  _^,j,^; 
Re  Cre^awell,  24  CIi.  l^- V^-  •  xxXVII 


UXSCKttAHZOVS  RtOHM  ANt,  iNTERrsTS, 

Righta  of  action  (m)  and  pnfrv  /«»  .. 

..H-ntary  power  to  "  all  riffhtM  of  Jl  ,  '^^'^"•^•^  the  testo- 
a.KJ  other  rights  of  entry."  I  that  a  C'lb  L  l?'''"'"  ''"'^'" 
.levsable  (o).  And  aa  to  rights  of  S„  L  """*"  "  "'^^ 
rw ur  since  the  statute  3  &  4  Will  4  .  •>"'  .  .*l"^«tion  cannot 
actions.  '    '  '"  "*•  *•  •*^>  abolishing  real 

Possession    without    title   confers   «     i     •    ., 

may  be  defended  and  recove^^  bv  ^he   I""  ''   "'''''^''  *'''^'' 
tlu'  true  owner  (q).  '     ^  ''''^'''^*-'c  against  al'  but 

by  hi.  in  performing  the^res^'o^^;  ffi^  ^TT  ^''^ 

to  make  such  charges  is  confined  strictlv  !     ■'"'  "'^    '^^' 

or  extends  to  other  matters,  depends  on  tL,"  P'"'''^'"'"*'  ^^^vices 

The  right  to  charge  profi   cofte  t  .n  S      "^""^^  "^  ^'»«  *'"  (')• 

and  the  solicit,  forfeit^  it  b.^elli  "g  tt  wTj:  "^  ^  '^^^^  ('^' 

In  some  cases  (apart  from  the  d«=trine  o    1        , 
passes  under  the  will  of  a  testator  Jm^I    I       ^""^"^^  property 
hin..    Thus  where  a  gift  ofVeaUr'ne        f  ''  '"""  ^"'""^^'^  ^o 
<hildof  the  testator  is'pres  rved  f. „m  r^  P'°P"*>'  ''>'  -i»  ^o  a 
Act,  and  the  child  has  left  a  will  conV  -'    ^' ''''■  ^^  "^  *''«  ^ills 
gift,  the  property  bequeathed  or  devZZ'l  "  k"m  f "'  '^^'^""^ 
W.II  passes  under  the  residuary  l-fllrthr 
«.nular  result  follows  when  pei^oi^^^  "    *  !  '^''^  '  *'"  («)•     ^ 
J'y  will  to  A.,  and  in  the  ev!^^' utJ*^  "  ''^P'^*''>'  «'-» 
then  to  his  executor,  as  part  of  Llr       7""^"'^  '^'  ^^'^'t^tor. 
deceases  the  testator,  leaving  a  wm,^,f"°"'''  '''^'''  «"«!  A.  pre- 
bequest  (v).  ^    ''•"  ^ontamn.g  a  sulHcicnt  residuary 
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fHAWM  IV. 

A«  to  rif(hU  of 
•t'Ikin  and 
fntry. 

I'oddibilify  of 
rpvcrtiT. 


roKHomjon 
«lo  f«cto. 


I'rofit  cott«. 


Hlirro  will 
takes  effect 
«  po»tf«efo. 


?;,"„»' P-Sfi.  where  Davis  v.  Anael 
4  t>-  F.  &  J.  524,  is  referred  V„T 

AV<«<^  [I908J  1  Ir.  R   297    '^*"***'^'- * 

I  N'ev.  A  M.  J30,  4  B  *  Ar?*^      "'''' 
^  in)  aoodright    v.    kLet^l  v    . 
■W4,  1  Taunt    -iTS      „   *"7'    «   East, 


1  .  C/«r*e  V.  Clarke.  Ir.  «..  on  /  ':'•"• 
(r)  See  A. /•,■,*,  [,893^  «"V^W- 

Xrir.,    whe%  ?r  ^'^"^  '"  w  Chap. 
-tio^isii-K-    °'    '-•' 

XIII.  ^"^^•'-  C-h.  048.    See  Chap. 


6 
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CNArTM  IV. 


Heal  e«tatp. 


"  I  make 
A.  B.  my 
heir." 


WH.VT  MAY  BE   DKVlSF.n  OR  BBQUK.^THKO. 

lyTi;^. .!.  bX «.".  .nee ...  h™„h  «.<.•.  —I. 

under  Meh  a  limitaU™  M-  ,„  ^    ,„j 

.L'y«t.:eSllt:.1e^e..n^H^^^^^^^^ 

Uevise  (z). 

T     OiMsrative  Words  of  Testamentary  Dispoiition.    Tl.e 
Operative  7»°™  ^  j^^^^  ^„a  other  real  estate  h 

fl"""  buT^f  .ourst  a'nv  wor^  indicating  that  intention,  such 

as     be<  ueatn,  ^     .  ^^  the  intention  in  such  cases 

is  sufficent  (,)  ;^^  ^  «^  £^,  ,'%Has  in  Jackson  v.  //o«>  (:). 
ar«es  where  the  «>f  '  J^^^^^^^^^^^  dispositions  of  real  and  personal 
a  testator  made  various  f^^;  "'P  ^  ^^^  .^.jdue  of  the  property 
property,  and  ..nt  on  to  directhaa^^^^^^^^  J^.P.^^-, 

..  not  hereinbefore  r^'fi^*"^^""';  ^"^  ^ion  to  "  the  bequest, 
rateably  among  certain  persons    „  FoP-t^^^^^^^  ^^  H^^^,^^, 

':Z^Z:^^L  r:Ll  Z^X^^  ?«  .stator  haa 
rl  r  plrts  of  his  will  used  the  word  "  dev.se     in  disposing  of 

Tperat   to'p  ss  land  to  him.  cither  beneficially  or  as  t-tee  (^^ 
T  appoLment  or  acknowledgment  of  a  p.i.on  as  the  testator  s 
heir  ma>  operate  as  a  general  devise  of  his  real  estate  (c). 


tw)  ilorrU  V.  Howes,  4  Harp.  599 ; 
M^ckenzie  v.  Mackenzie,  3  Mac.  &  O. 

^%)  Ingilby  V.  AmotU,  21  Bea.  585. 
S  ReGMs,  11907]  1  Ch.  483. 

J)  27  L.  R.  Ir.  450.  See  Hope  %. 
T«Vtor,  1  iurr.  208  stated  post.  Chap 
XXVII.  ("  legacy "  held  to  incluUe 
devise  of  land). 

(o)  fle  flibb»,  Bupra,  and  other  cases 
cited  in  Chap.  XXVII.  „ 

(h)  See  iJoc  V.  Haslewood,  6  Ad.  «  l!.. 
1«7,  and  other  cases  citeii   m   Chap. 

^frl";  S,;ort  V.  Pur«e/J  (Hob.  75)   a 
testator  devised  part  of  his  lands  to 


AMthony.  and   part  to  Wilham.  and 

willwl  that  if  either  should  die,  one  of 

them  should  be  the  others  heir.    Th. 

Court  sMd  :   "If  by  my  will  I  app<>mt 

that  J.  S..  shall  be  heir  of  my  lan.l,  he 

shall  have  it  in  fee  ;  for  such  estate  a. 

the  ancestor  hath  such  he  "to  mher.t. 

And,  therefore,  the  said  woj^  <he.r)  m 

the  latter  clause,  between  Wilham  an,l 

Anthony,  shall  give  him  an  estate  for 

life    to    the    survivor,    because    the 

brother  to  whom  he  is  made  heir,  had 

but  an  estate  for  term  of  life  before^ 

See  Tilly  v.  Collyer,  Tayhrv.    H*;, 

and  other  cases  cited  post,  Chaps.  AlV. 

and  XIX. 


OPERATIVE    WORDS  OF  TEKTaMEXTARY    mHVOHnjOS. 


'II»PTKH  IV. 

IVriHUKiliv 


The  appropriate  w„rd  for  .li.s,M>Mi„^  of  iw^onnl  .  r 
.l-MlinK  lea..hold.s.  i.s  "  b.H,uo«M' "  hut  tl.rwo.. ''"'*"•  '"■ 
for,„orly  used  a.,  an  oprativo  word  for  bequeathing  J^Zuv  Z' 
an.c.f  .-ourse  may  at  the  present  time  be  so  used    if    he    "   -J  ^' 
IS  dear  (<•).  ^''  "  ""^  "itcntion 

It  is  .iear  that  if  a  testator  appoints  a  m-rsoM  to  I.    I  •        ■ . 
legatee,  that  will  give  him  al    the  testftorT  r  '"""''"" ^>'  -^r-n""""-- 

..state.     The  contest  in  such  cases  go  "a,  1  .-    ^r  ','"  •;.''"^^"""'  i';-:!""' 
are  sufficient,  with  the  aid  of  the  conLt  ?«  ''"  ''"'  ""'■'''' 

The  cases  in  which  an  .IZT^^^^^^;^  -I  estate  („. 
personal  estate  are  consider.Hl  elsewhere  I,)  '  "'"'"'^'"'•^'  "'  ^P.-"--. 
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(rl)  fSurr   v.    Curhtt,    2    P.    \y     I ju  . 
ilij,r  V.  Hfiijir,  2  V.  \\\  -j-t^        '  ' 

(')  >^n'  Re  Luumnn,[\H<M]'H%  348 
mill  other  oaw«  oitr<l  in  Chap.  XXXV  ' 

(')   Windutw  HiWb*,  21  Bca  373- 


l?i  f'Imp.  XXI.        -^•^*"- 
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CHAPTER  V. 

WHO  MAY  BE  DEVISBES  OK  LEOATEES.  (d) 


Disability  of 
corpomtiomi 
to  take 
by  deviie. 


Mortmain 
AcU. 


T.  (''irp<tmiioH$ **4 

II.  .I/iVmh W) 

III.  (li/ttto  Alte$ling  WilnetiMt  iH 

IV.  (Oft  to  Tittalur*  Heir W 

V.  Uifl  to  UkgilitMile  Child...  l'? 


VI.  It^foHti,     Feine$    rovert. 

Iiliiiitlirti,  At !'" 

VII.   Tmitorit  and  Felon* W> 

VIII.   I'ltimtrtuiued  Penonn...  !•!> 


L— OorporatiOM— The  history  of  the  law  is  thus  stated  by  Mr. 
Jarman  (a) :   "  The  statute  of  34  Hen.  8,  c.  5,  expressly  excepted 
out  of  its  enabUng  clause  devises  to  bodies  politic  and  corporat" ; 
and,  accordingly,  it  was  held,  that  a  devise  to  a  corporation, 
whether  aggregate  or  sole,  either  for  its  ovn  benefit  or  aa  trustee, 
was  void ;   and  the  lands  so  devised  descended  to  the  heir,  either 
beneficially  or  charged  with  the  trust,  a.s  tlu  case  might  be  (6). 
The  recent  statute  contains  no  such  prohiV.ltion,  the  legislatiin- 
having  contented  itself  with  regulating  and  defining  the  powers 
and  capacities  of  testators,  without  in  any  manner  interfering  with. 
or  attempting  to  define,  the  capacities  of  persons  to  take  under 
testamentary  dispositions,  which  it  has  left  to  be  ascertained  and 
determined  by  the  application  of  the  general  principles  of  law. 
If,  therefore,  the  disability  of  corporations  to  acquire  real  estate 
by  devise  had  been  created  by  the  statute  of  Henry,  the  recent 
Act   of    7  Will.  4  &  1  Vict.  c.  26  would,  by  repealing  that 
statute  without  reviving  the  prohibition,  have  had  the  effect  of 
giving  validity  to  such  devises ;   but  this  is  not  the  case.    The 
disability  of  corporations  to  hold  real  property  was  created  by 
various  antecedent  statutes  (c),  which  appear  to  have  been  founded 
on  the  principle  tnat,  by  allowing  lands  to  become  vested  in  objects 
endued  with  perpetuity  of  duration,  the  lords  were  deprived  of 


(a)  First  edition,  p.  57.  By  "the 
recent  statute"  Mr.  Jarman  of  course 
means  the  Wills  Act,  1837. 

(b)  SonUy  v.  Clockmakera'  Company, 
1  Br.  C.  C.  81. 


(f)  Magna  Charta,  c.  36 ;  9  Hen.  3. 
c.  3«  ;  7  E<lw.  !,  c.  1 :  [13  Edw.  1,  «•  3-'. 
and  c.  33) ;  34  Edw.  1,  at.  3  :  13  Edw.  3. 
c.  3  ;  15  Kich.  2,  c.  5  ;  33  Hen.  8,  c,  10. 


<n*rm  v. 


POUPORATIONH. 

(whtaU  atui  other  feudal  profita.     Hence  Hm  n«w-  •»      .     . 

m«  fh..  KinRH  licence,  he  being  th"XmlL  ^T"'   "'  "''***''- 

rh.  kingdom  ;    b«t  thi,  licenc/onlv  ZTt^i   T        ""7  '"'  '" 

.J^.i  not  prevent  the  right  of  toZn^^^^lJZ  T  int"'"'.'"' 

lor.N.     Doubti,  having  arisen,  however    ^t    Le  p    '"*""»'^'-^ 

f-  .^".1. 1--e  wa-  valid  (,f,.  a-  bei^.n  e"  reit  onl;  r'""  '°" 

pownr  formorly  claimed  by  th«  Crown  (but  which     .'""'""* 

en.|..„f,  it  wa.s  not.  but  raerelv  a  waiver  nf  it  .'"  P'"">' 

f.it..rc  (.)).  the  statute  7  A  8  Wi,*  TcT:  Ij.    "''";"*''*  "'  '"^• 

vi.h.  that  the  (Wn  for  the  fu  un-    atl       ^"1     '  *'"''''  P"'' 

rr.,,,  .Heninj  „./u„a  i„  „„,U;    ^Z^: Zt  """'"  ^^' 
lords,  but  also  to  prevent  land  fmm  K  .     T^    ^"*^'' ''"P«*'"'or  "'luirtMr. 
iniu.-  of  the  eomlnitr  CW  It^'lCr^^^^^^^^  ^"  ^''^ 
..p  of  granting  licences  to  avoid  forfeit^  ..'^  the  practice  grew 
considered  necessar.-  i„  every  case  to  hav!  tT  ^    ^"  "'''''  '*  """^ 
of  the  foe  and  other  8uperioT  bri  to  enabl    !.  "'"''  '^^  '^'  ^°'^ 
und  also  the  licence  of  the  {^Cto  en*M    .t    ^"  '""""*  *°  »"-'•. 
for.  as  Coke  says.  -  CoJrZ:X:tp^Z'Z"'^^'^  i'  ""'^'^ 
fretaino.unlessetheyhaveasufficieLr  .    **''^  *'"*  "«* 

-Aftor  the  Act  7  &  8  WJII  3  e  37^7  k  ?'" '"  *'"**  ^^"^^^  (/>■' 
."  granting  a  licence  i^lerainlftir^r ''  '""'"^  *''''  ^™''''- 
<"r,K,ration  to  arp.ire  and  holTl  i  ?"'""  ^  *»*'>«^'''«^  the 
rrsons  to  convey^la:^:^  fc  ;taC^^^^^  ^"^''-^-  «" 
t.n.es.  however  it  seems  to  have  C  lonfJ'  1\T'  '""^""  "  -'" 
to  a  corporation  to  acquire  and  holH.     7         """^  *^**  "  "^•'"<'«  "^  '  "" 

l-eo  to  other  pe^o^ 'S  t;^:^™  ^ r:"^'"' ^  ^ 

the  express  licence  to  do  so  fell  inlT        !.!  ''o^PO™t.on,  and 


8S 


(-/)  Hawk.  r.  C.  283. 

((f)  The    licences,     howev.r.     were 

llvm-vMy  HO  expre«ed  as  to  impr ^ 

'''t.'"'*'"g  power  :  see  H«r«Mvt"a  nn»^ 
<"  <  0.  Lift.  QQa  1  ""«»*vt  a  note 

'■/)  fA  Litt.  2b. 

""•"  utt.w^    ^■■"'"^•^■'"'°t« 


«i**^Hr'.°K  °"  ^T»™tiom,,  573.  note 
(«);    See  the  mortmain  cl«u«  i^  fi, 
private     Anf.     ; """"  ciaiwe  m  the 
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Mortmain, 
Ac.  Act, 
1888. 


WHO  MAY   BE   DEVISEES  OR   LEOATEES. 

person,  not  having  a  licence  to  alien  in  mortmain,  can  alien  to  a 
corporation  having  only  a  licence  for  themselves  to  hold  in  mort- 
main (without  the  clause  enabling  all  persons  to  alien  to  them),  so 
as  to  prevent  the  entry  of  the  immediate  lord  or  of  the  Crown  for 
the  escheat,  seems  never  to  ha%-e  been  settled,  and  perhaps  is  more 
curious  than  practically  important  (A/()." 

The  Mortmain  and  Charitable  Uses  Act,  1888,  which  passed  into 
law  on  August  13, 1888,  repeals  (sec.  13)  the  uld  statutes  relating  to 
gifts  in  mortmain,  but  the  operation  of  this  repeal  is  not  retro- 
spective, so  that  the  law  with  regard  to  testamentary  gifts  coming 
under  these  categories,  made  by  testators  who  died  prior  to  the 
passing  of  the  act,  are  still  regulated  by  the  former  law.    Sect.  1 
of  this  act  enacts  that,  "  (I)  Land  shall  not  be  assured  to  or  for  the 
benefit  of,  or  acquired  by  or  on  behalf  of  any  corporation  in  mort- 
main, otherwise  than  under  the  authority  of  a  licence  from  Her 
Majesty  the  Queen,  or  of  a  statute  for  the  time  being  in  force,  and, 
if  any  land  is  so  assured  otherwise  than  as  aforesaid,  the  land  shall 
be  forfeited  to  Her  Majesty  from  the  date  of  the  assurance,  and 
Her  Majesty  may  enter  on  and  hold  the  land  accordingly."    Sub- 
sect.  2  of  the  same  section  provides  tliat  where  the  land  is  held  of 
one  or  more  mesne  lords  under  Her  Majesty,  each  mesne  lord  is  to 
have  the  right  of  entering  on  and  holding  the  land  within  a  certain 
time,  but  the  right  of  each  superior  lord  is  only  to  be  exercised  if 
the  inferior  lord  fails  to  exercise  his  right  of  entry  within  the  proper 
time.    Sect.  2  enacts  that,  "  It  shall  be  lawful  for  Her  Majesty 
the  Queen,  if  and  when  and  in  such  form  as  she  thinks  fit,  to  grant 
to  any  person  or  corporation  a  licence  to  assure  in  mortmain  land 
in  perpetuity  or  otherwise,  and  to  grant  to  any  corporation  a 
licence  to  acquire  land  in  mortmain,  and  to  hold  the  land  in  per- 
petuity or  otlierwise  («)■"     In  this  act,  unless  the  context  otherwise 
requires,  "  assurance  "  includes  a  gift,  devise,  bequest,  or  other 
assurance  by  will,  and  "  assure  "  and  "  assuror  "  have  corresponding 
meanings  ;    and  "  land  "  includes  tenements  and  hereditaments 
corporeal  and  incorporeal  of  whatever  tenure  and  any  estate  or 
interest  in  land  (/). 

The  act  also  provides  (sect.   12)  that  "Nothing  in  this  act 
shall  affect  the  operation  or  validity  of  any  charter,  licence,  or 

(A/i)  Grant  103.  statute,  proti-cting  from  torfciturc  lands 

(i)  This  section  is  a  partial  re-enact-  aliened   in  pursuance  of  a  licence  so 

ment  of  s.  1  of  stat.  7  &  8  Will.  3.  c.  37.  grant.'.!. 

hut  it  oi'iit^  th»  important  wnrds  "  of  (i)  Thi"  deHnitmn  has  been  repealed 

whomsoever  the  same  shall  be  holden,"  and  another  substituted  by  tlve  Mort- 

and  fails  to  re-enact  s.  2  of  the  same  main  &c.  Art,  1891 ;  sec  post.  Chap.  IX. 


rORrORATIONS. 

.ustoms  in  force  at  the  passing  of  this  act  enabling  land  to  b« 
assured  or  held  m  mortmain";  and  further  (sect,  li  "hat  th. 
n-peal  of  previous  enactments  shall  not  affect  •')a\ 
not  hereby  repealed  referring  to  any  e  "acten  'T  '"''''"'"' 
except  that  in  lieu  of  that  referel  he  Irel  TJ''  '"^''^''^' 
shall  be  construed  as  if  it  referreJTo  the  .  ""''P^'t*^  enactment 

-.f  Hus  act;  or.  (b)  the  P^^^^^  ^::7::^::rT 

ropoaled.  or  any  instrument  or  thing  executeJ  ^  '  "'''^ 
i..fore  the  passing  of  this  act;  oT (T.T'tlJ.r'J  '"'"''"•'^ 
liability  acquired,  accrued,  or  incurred  m  d!rLn  t  J  'f  r^  .'' 
repealed;  or  (d)  any  action,  proceeir  o '  ^  "'  >  '^'^ 
uncompleted  at  the  time  of  the'pLm;t;  fhislt '' '"'  '"'""^  °' 

n.n  unfortunately.  tht"!flr  ;;:rtt  t'T  "^^^  ^*^- 
fectly  acquainted  with  the  difficulties  E  U,  ''"  ""P"' 

old  Mortmain  Acts,  for  the  wording  of  1  "^  ""''"  ""^''^  ^^^^ 

."Stead  of  setting  at  res,  tl^^l  Ln  ^^^^^^^^^^^^  ^°  -ive. 

to  a  corporation  to  acquire  and  hnW  U  a  L      ^  "^'^^  '"'^"^^ 

a  tenant  in  fee  simpleTahen  W  1  d  t  ;;!""'""'  '^  '^"*'^''"- 
a  licence  for  that  purpose     Hnl         .  corporation  without 

c;.urtshoiudhoidtratS.t:n:;::r 

that  there  is  nothing  which  prevents  ^'^^'^y' ^"d  it  ,s  submitted 

acquire  and  hold  lan'ds  in  InortItfrS"b  T'""''''  "" 
ordinary  way.  **'"'""  ^^  Revise  in  the 

Where,  before  the  WilU  Anf  -„„i 

the  devise  was,  of  course  vr>;A  „*  i  ,  •'  ^*'^'^>^>  although 

>;eetheestated;scen:dtrhetXT^^^^^^^^ 

that  It  was  not  illegal  under  the  statute  9  Geo  2  o  .r    ^'TP"''"^ 

favour  of  charity),  m  the  same  manner  IwL;      '," -^""^ '" 

trustee  fails  by  the  death  of  tb^      """^^^  ^'here  a  devme  to  a 

l.fetime(/,.  And  since  he  V  lis  IT;:  '^^"  '""^  *"*^^-'« 
"e  upheld  ;  the  only  differl;  be L^th  ?  J""''  '''"''' 
trustee  is  now  capable  (exceot  i„  n.     "^.^f^**    ^^^    corporation 

of  1736  or  1888)  o'f  J^TyZ-Ti::^  T  '^'"^•"  ^^' 
of  holding.  **    -  '"^'  *'"'"«''  "ot.  without  licence. 

It  was  held  in  Flood's  Case  (,„)  H.nf  „    i     • 
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to  charitable  uses,  although  ineffectual  to  pass  the  legal  estate  by 
'  reason  of  the  statute  34  Hen.  8,  was  good  in  equity  under  the 

statute  43  Eliz.  c.  4.  By  the  Act  9  Geo.  2,  c.  36,  as  it  is  hardly 
necessary  to  point  out,  such  devises  were  rendered  wholly  void, 
except  in  the  case  of  corporations  having  a  licence  to  iiquire  lands 
by  devise  (n).  Whether  devises  to  unlicensed  charitable  corpora- 
tions are  now  valid  under  the  Mortmain,  &c.,  Act,  1891,  is 
discussed  in  another  place  (o). 
Exception  in  It  should  be  observed,  however,  that  devises  to  some  corporations 
favour  of  authorised  bv  act  of  parliament.     For  instance,  the  statute 

certain  ror-  _-'         ,.         '  .       ■,      ■       i        ^     ^     i^t      n 

por»tionB,  &o.  43  Geo.  3,  c.  107,  enables  persons  to  devise  lands  to  the  Governors 
of  Queen  Anne's  Bounty  ;  and  the  statute  43  Geo.  3,  c.  108, 
authorises,  under  certain  limitations,  the  devise  to  any  persons  or 
bodies  politic  or  corporate,  of  land  (not  exceeding  five  acres),  for 
the  erection,  repair,  purchase,  or  providing  of  churches  or  chapels, 
where  the  liturgy  of  the  United  Church  of  England  and  Ireland 
shall  be  used,  or  of  the  mansion-house  for  the  residence  of  tho 
minister,  or  of  any  out-buildings,  offices,  churchyard,  or  glebe,  for 
the  same  respectively.  And  similar  enactments  have  been  made 
in  favour  of  many  other  charity  corporations  {p).  And  although 
generally  devises  for  charitable  uses  are  forbidden  by  the  Act  of 
9  Geo.  2,  c,  36,  yet  tlie  4th  section  of  that  statute,  which  excepts 
out  of  its  operation  gifts  to  the  two  English  Universities,  and  the 
Colleges  of  Eton,  Winchester,  and  Westminster,  leaves  devises  to 
those  corporations  t«  be  dealt  with  by  the  general  law  as  settled 
by  the  Wills  Act. 

It  may  be  added  that  sect.  7  of  the  Act  of  1888,  which  repeals 
and  re-enacts  the  Act  of  9  Geo.  2,  extends  the  exemption  to  gifts  to 
the  Universities  of  London  and  Durham,  and  the  Victoria  University, 
and  the  various  colleges  of  the  universities  above  mentioned  (7). 

The  6th  section  also  excepts  from  the  operation  of  Parts  I.  and  II. 
of  the  act,  under  certain  conditions,  testamentary  gifts  for  public 
parks,  elementary  schools,  and  public  museums.  There  are 
numerous  other  acts  which  contain  similar  exemptions  (r). 

(7)  The  Universities  are  apparently 
excepted  from  Part  I.  of  the  Act  only  to 
the  extent  provided  by  their  special 
Acts,  si-e  Tudor  on  Charities,  4c., 
427. 

(r)  Such  as  the  Technical  and  Indus- 
trial Institutions  Act,  1892,  the  Educs- 
tion  Act,  1902,  &c.  St  i  as  to  County 
Councils  and  other  local  authuritioi,  the 
Mortmain,  tc.  Act,  1892- 


2  \V.  Bl.  1182,  holding  such  a  devise 
good  at  law,  "  rests  on  no  solid  founila- 
tion  ;  "  see  per  Lord  St.  Leonards,  1  D. 
A  War.  305. 

(n)  See  below.  Chap.  IX. 

(o)  Chap.  IX. 

(p)  .See  Church  Building  Act.  9  Oeo. 
4,  c.  42,  and  other  statutes  stated,  post. 
Chap.  X..and  in  Siictford on  Charitable 
Uses.  These  exemptions  are  continued 
b^  8.  8  of  the  Act  of  1888. 


CORPORATIONS. 

It  will  of  course  be  remembered  that  a  power  to  holH  1«n  i  a 
not  of  itself  empower  a  corporation  to  ac.^.ire  and  for  11  m' 
purposes.    The  two  questions  are  quite  diiinct  T 

The  Companies  (Consolidation)  Act  19()8   whirl,'  ,        i 
effect  re-enact.,  the  provisions  J  the  Compant  t    ^86^    ^"'  l" 
(sect.  16)  that  every   companv  in.-orporated  h/l'      7  '^ 

.he  provisions  of  the  act  ihail  have 'Z^  to  IN  f","  "'*'' 
(sect.  19)  that  a  company  formed  for  the'lleof  i  1  t '  "" 
-ionce,  religion,  charity,  or  anv  other  krobject ' T  1  "'' 
the    acquisition    of   gain   bv  the    comnlv         u  '"^"'^'"R 

...embers  shall  not.  Jithou    t      l^Zj  Vu  '^  "f I'^'"*' 
hold  more  than  two  acres  of  land  ;  Z  t  B  ardTT     l"^™'"' 
bv  licence  cn.power  any  such  companv   to  ll./j''"'''  """{ 
..uantity,  and  subject  to  such  conditL,;  alTt le^    tSfi't"    Th 
use  m  these  sections  of  the  word  "  hold  "  ^ifl      I  ^'"' 

to  hold  such  a  dev  se  void  wonlH  l>«  foi.'         i     . .     "'""''*'•     «>'t 

of  the  act,  for  it  is  ^:'::t^i^:;^t^t''f  T 

act  can  purchase  land,  an.l  that  beingTo  there  l  "     ''  '^' 

it  should  not  be  able  to  take  bv  devise  ''''°"  "''>' 

land  without  a  licence  TmortaTn  1^""  '"""P""*-^'  *"  ''"'^ 
It  seems  that  since  the  narnrof  thT  'T'"'-'"''  ^'^"'^^'^  <'>• 
land  can  be  validly  devised  to  a  ^    ™"'"'  *'•  ^'''  ^^^i, 

of  land  to  such  a  society  is  invalid  («•)  '*^'"^*' 
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Oompanies 
Arf,  1802. 


Corporations 
■ole. 


M  tifc  post.  Chap.  TX 

MIPS  Act  1841,  and  other  Acts,  corno. 
ration,  «,!«  can  hold  land  conv^ey^^to 
tlum  by  deed.  A,  to  the  Publ  o 
Trustee,  see  Chap.  XXIV, 

i«)  Jit  Scowcron,  [18981  2  Ch  618 
The  ,ue,tion  whether  land  can  b^  In 
»eyed  to  a  corporation  sole  for  any 


Quasi- 
corporations. 


Voluntary 
■Mociation. 


purpo™  not  directly  connected  with  his 

aL'      H    '^"   ""^'>   -li^cus^od     bu" 
apparently  never  decided 

-orif »y  0/  Ratlwny  SeritinU,  f  1901]  A  ,C. 
^(»)jf«^mo,.[,891J3Ch.Jfl9:   set, 
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Law  before 
N»t"r»lizn- 
tion  Act,  1870. 


CHAPTER  V.    upon  trust  for  future  members  of  the  association,  it  is  clearly 
■   bad  (J). 

II.  -  Aliens.     The  incapacity  of  ahenage  has  been  removed,  as 
we  have  already  seen,  by  the  Naturalization  Act,  1870  (?/).     But 
the  act  not  being  retrospective,  and  giving  no  protection  to  rights 
acquired  by  an  alien  before  it  was  passes'  (c),  it  is  still  necessary 
to  consider  the  old  law.    Alienage  could  £iot,  strictly  speaking, 
be  ranked  among  the  incapacities  to  take  real  estate  by  devise,  as 
the  property  remained  in  the  alien  till  office  found,  when  it  devolved 
to  the  Crown  (a).     On  this  principle,  where  lands  were  devised 
to  an  alien  and  another  concurrently  as  joint  tenants,  the  entirety 
did  not  vest  in  the  latter  (as  would  have  been  the  effect  if  the 
devise  to  the  alien  had  been  absolutely  void),  but  in  both  jointly  ; 
and  if  the  Crown  did  not  during  the  joint  lives  seize  the  alien's 
undivided  moiety  (as  it  might  do  after  office  found  (6)),  then,  on  the 
decease  of  the  alien,  leaving  his  co-devisee  surviving,  such  moiety 
devolved  to  the  latter  by  virtue  of  the  jus  accrescendi,  which  is 
incidental  to  every  joint  tenancy,  subject,  of  course,  to  the  Crown's 
right  of  seizure,  after  office  ;    which  would,  by  relation,  have 
overreached  the  title  of  the  surviving  joint  tenant  to  the  alien's 
moiety  (c).    If,  however,  the  alien  survived  his  co-devisee,  he  did 
not,  in  the  opinion  of  some  persons,  thereby  become  entitled  to 
the  entirety,  he  being  disabled  from  acquiring  a  title  by  operation 
of  law,  even  for  the  benefit  of  the  Crown,  on  the  principle  that  the 
law,  by  it«  own  act,  never  gave  an  estate  to  one  whom  .t  did  not 
permit  to  retain  it  (rf) ;  but  though  the  principle  is  unquestionable, 
perhaps  this  application  of  it  may  be  fairly  excepted  to,  as  the 
survivor  seems  to  have  been  in  by  the  original  gift. 

Where  a  trust  in  lands  for  life  or  any  greater  estate  was  created 
in  favour  of  an  alien  by  will  or  otherwise,  the  Crown  upon  office 
fo'^rd  was  entitled  to  the  benefit  of  the  trust (e).  The  Crow 
took,  not  for  any  reason  arising  out  of  the  doctrine  of  t'^"nres(''V 


Wliere  trust 
declared  in 
favour  of  an 
alien  went  to 
the  Crown. 


(x)  Post.  Chap.  X. 

iy)  33  Vict.  c.  14.  8.  2,  ante,  p.  59. 

(i)  Stiarp  V.  St.  Sauvevr,  L.  R.,  7  Ch. 
3.'>1.  See  as  to  children  born  abroad  of 
a  British  subject,  De  Geer  v.  Stotu, 
22  Ch.  D.  243. 

(a)  Dnphssis  v.  .Ut.-Gen.,  I  Pr.  P.  C. 
415.  See  Barrow  v.  Wudkin.  24  Beav. 
I  ;  Sharp  v.  St.  Sauveur,  suiira. 

Ih)  King  V.  Bo^«.  Dy.  283b. 

(r)  ForsH'n  Case,  cit.  1  Iatiu.  47,  4 
U'on.  82. 

(rf)  See  Collingwood  v.  Paci;  1  Vent. 


417  ;  Bridg.  by  Ban.  4' 

(f)  Barrow  v.   W'adki  Beav.   1  ; 

Sharp  V.  St.  Saiutur,  L.  >  I  Ch.  323 ; 
overruling  Ritison  v.  Stordy.  3  Sm.  & 
(Jif.  230. 

{/)  Kscheat  or  fo-feiture.  Forfeiture 
there  was  not :  and  the  crown  cannot, 
at  common  law,  take  the  trust  of  realty 
by  escheat.  Burgees  v.  Wheatt,  1  Eil. 
177;  1  W.  Bl.  123:  IMvall  v.  New 
Rhtr  Cumitany,  3  JJe  G.  &  S.  3y4  . 
Beah  v.  Symonds,  16  Beav.  40«.  (Si« 
now  the  IntestAtes  Estates  Act,  1884. 


ALrENS. 

but  by  it«  prerogative  on  ground,  of  public  policy  (y),  a  title  which 
..xtended,  a  fort.or,    to  the  trust  of  chattel  inten^ts  in    Id 
except  such  as  an  alien  might  himself  hold  0)      r„.  „  '  /' 

of  r«.,  estate,  which  was  impressed  witj    'IJX,ZZ::^ 
.ould  be  g,ven  to  an  ahen,  and  the  (Town  had  no  claim    til    2 
bnnga  trust  conferring  o„  the  alien  an  interest  in  land   b,',/       T 
a  right  to  have  the  land  converted  into  nu.nev     and  H        T  "c 
,ho  law  in  regard  to  n.ortmain  (which  bad'L^  m  cl'';;:  ^ 'I 

;s;r  rr '"  ^'^'"'"'^  ""''^"'^'"^  "'•""  -^'''^-- 

The  disabilities  of  alienage  might  be  removed  partially  bv  a 
grant  of  letters  of  denization  from  the  Trown.  or 'who  "b,! 
act  of  parliament  investing  the  alien  with  the  riLrbf.  n,  l      ■    i 
of  a  British  subject.      Such  act.    in    „  f  I  privileges 

dividual,  were  sjpersed  d  t' "  '  A  t  H  t  T  ^'""''^  ''"- 
pealed,,  which  (se^t.  6)  cmpoweLdthc  Secretan-  f  ^taf  1"""  "■ 
-tificatesofnaturalisation,  having  thes:^;ir.:i^; 


91 


'  UAiTM  V. 


In(o.  I,,!t.  lilla.  „.  vi.  II,  j,r.  j,u„ 
«.;!u'.-st8  that  a  bettor  ground  in  favour 
of  the  claim  of  the  crown  might,  ,x-r- 
hap.,  have  been  found,  by  resortini  to 
Its  acknowledged  prerogative  of  being 
entitled  to  the  bona  vacantia,  or  evcrv 
sIHouvs  of  property  of  which  no  owner 
.s  .hsooverable :  but  the  fuj^extion 
was  never  acted  upon.  A.  t„  Lord 
r,ou,-hf,orough  8  often-cited  .lietum, 
that  the  crown  conies  under  no  head 
"f  •■iiuity,     II  aUrr  v.  De„ne.  2  W-^  jun 

I  w'^'l  P^""  Tr".'^'  ^-  ^-  '"  Barrow 
^.  \\<,dhn.  The  dictum  «p,„.ar8  to  be 
warranted  wh.'n  used  with  referen-^  Z 
.-.trust  for  conversion  in  a  case  where 

there  1.H  a  total  failure  of  the  objects  of 
;  "■  trust.     Th,^,,  in    Wnlker  y%,J 

he  crown  wa,  held  not  entitl,.,!  to  en-' 
orce  against  the  next  of  kin  a  tru^^t  for 
liymg  out  money  in  land  where  there 
was  a  tota  failure  of  cestuis  c,ue  trust 
-1.1  Ihc  only  result  would  be  !■.  enable 
orown  to  claim  by  escheat :   and  in 
.■f>ry.  Hayyarlh,   14  .Sim.  8.  whe le 
real  and  personal  estate  was  devis«l    „ 
t  "sfM^s  on  trust  for  sale,  and  the  Rur 
plus  proce«,were  kft  un.lisposed  "J 
"";.'  »'l  '■Jranes  and  annuities  had  t"  ,' 
satished  out  of  the  personalty.  .Sir  1 
Shadwel,  V.-C,  held,  on  a  fa  lui^^  of 
ZZZ""]  "'k"^'"'  ""•*  'ho  trustee 

;;;:;r!:;^j:'j^°-^l:-«.»nd 

1 7  ^7  -'e  merely  that  it"might  tC- 
th«  produce  as  bona  vacantia.  ^  But  i? 
•iocs  not  foUow  "  because  the  c^ow'^ 


pould  not  enforce  the  .xeciti.,,,   „» 

trust  to  sellin  favour  of  a  noT'xist: 
person,  that  therefore  the  crown  S 
Im^-  no  benefit  of  a  trust  for  „„  ex  sZ^ 
p.r»on.  the  beneficial  interest  in^^",1 

had    hrough  that  person  l„vom^"4; 
m  the  crown  ;    '  per  \I    It     ••!  u  ,-, 

■i»'>,  the  claim  of  the  crown  to  a  sum  of 
"oney  proMde.l  l,y  ,he  will  to  bTpaW 

assumed  to  be  an  exception  f,„„,  tl.,. 

pcd.  and  the  money  held  to  sink  for 
•I"-  benefit  of  the  rlevisee.  The  dilTer 
once  betwee ,  this  case  and  that  o  the 
alien,  ,s  th.*t  in  the  latter  theiv  i  a 
person  who  can  take  though  he  cai  no? 
hold  ;   m  the  former  the  o'biect  c'nnol 

(7)  Co.  Litt.  2I>. 
I .  Ml      l„yl„r  V.  Umfiiarth,  14  .Sin,   8  • 
Powfll  V.  Merrill,  1  ih   381  •    u  ,      ,/ 

;>»<);  «<•../  V.  .SW^,„;2,i  neaVy,- 
These  ease.,  relate  to  a  total  fai  ure  of 
■•'•f  ofkm:   andiftheydifr-rinprin 

(')  Co.  Litt.  Uh.  .,nd  iMfia. 

it  /.   ^'  ^^^-  •''"  '  «'«1  «w  Master  V 
Oc  Crotamar,  11  Beav.  184. 


N'aturalisa- 
'ion  and 
Jpnization. 


h  rTiTnrrmassttgcwBasaanuMW'ngiTg 
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Stat.  25(;co. 
2,  c.  6. 


WHO   MAY   BE   DEVISEES  OR   LEGATEES. 

acts  of  naturalisation  ;  and  enacted  (sect.  5)  that  every  alien 
friend  might,  by  grant,  lease,  assignment,  bequest,  representation. 
or  otherwise,  take  and  hold  any  lands  or  tenements  for  the  purposo 
of  residence,  occupation,  or  trade,  for  any  term  not  exceedinj; 
twenty-one  years,  as  if  he  were  a  natural-born  subject. 

An  act  of  naturalisation  was  always  so  framed  as  not  to  render 
valid  antecedent  conveyances  by  the  alien,  the  terms  of  the  enact 
ment  being,  that  he  shall  be  and  is  henceforth  naturalised,  &c.  (A) ; 
and  the  Act  7  &  8  Vict,  is  in  equivalent  terms.  But  letters  of 
denization  expresslv  authorise  the  denizen  to  hold  lands  theretofore 
granted  {I),  and  he  may  even  hold  such  as  devolve  to  him  by  act 
of  law,  except,  of  course,  that  formerly  he  could  not  claim  by  descent 
from  or  through  his  father,  if  an  alien  (w). 

As  regards  disabilities  imposed  on  aliens  by  the  laws  of  th-r 
own  countries,  the  general  rule  seems  to  be  that  the  English  courts 
disregard  all  personal  disabilities  and  disqualifications  unknown 
to  English  law  (n). 

ra.  aifls  to  Attesting  Witnesses.  Under  the  Statute  of 
Frauds,  a  devise  of  land  was  required  to  be  attested  by  '  credible  • 
witnesses,  a  character  which  persons  having  a  beneficial  interest 
under  the  will  were  held  not  to  sustain,  and  accordingly,  a  will 
of  freehold  estate  attested  by  such  persons  was  invalid ;  and 
that,  too,  not  only  as  to  the  part  which  created  the  interest  of 
the  attesting  witness,  but  in  regard  to  the  whole  (o). 

It  was  soon  found  that  the  holding  a  will  of  freeholds  to  be 
invalid  on  account  of  the  existence  of  an  interest,  however  remote 
or  minute,  in  any  one  of  the  attesting  witnesses,  was  productive 
of  much  inconvenience ;  and  it  being  apparent  that  to  render 
the  witness  competent,  by  depriving  him  of  the  benefit  which 
affected  his  disinterestedness,  was  fair  better  than  to  sacrifice  the 
entire  will,  the  statute  25  Geo.  2,  c.  6  (p),  was  passed,  which,  after 
reciting  the  29  Car.  2,  c.  3,  s.  5,  provided,  that  beneficial  devises, 
legacies,  &c.,  to  attesting  witnesses,  other  than  and  except  charges 
on  lands,  &c.,  for  payment  of  debts,  should,  so  far  only  as  con- 
cerned 8»ich  attesting  witnesses,  or  any  person  claiming  under 

(o)  As  to  the  question  whether  thp 
competence  of  the  witness  could  be 
restored  by  a  subsequent  release  of  his 
interest,  see  Lotce  v.  JoUiffe,  1  W.  HI. 
365  ;  GiHidMle  v.  Welford,  Dougl.  139 ; 
Doe  V.  Hertty,  4  Bum's  Eccl.  Law,  27  ; 
Brograve  v.  Winder,  2  Ves.  jun.  636. 

(p)  Ir.  Pari-  2S  Geo-  2,  c.  U. 


(t)  Fish  V.  KUin,  2  Mer.  431. 

(0  Fourdrin  v.  Oowdey,  3  My.  &  K. 

383. 

(m)  Sir  M.  Hale  in  CoUinqxmod  v. 
Pace,  1  Vent.  417.  Otherwise  if  the 
father  was  a  deniien  at  the  son's  birth. 

(n)  Worms  v.  Z)e  Valdor,  40  L.  J.  Ch. 
281 ;   Re  Seloi's  Trust,  [1902]  1  Ch.  488. 
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them,  be  null  and  void  •   ami  an^k  ^ ■ 

a  witness  to  the  exeeutlo'n  o  such  tu  ^  ^'f'^  •''f . '^^-'^t^J  -    -„„  ., 

of  the  said  Act.  notwithstanding  :ull;trr^'"*^"*  

.imctcd  (sect.  2),  that  any  creditor  „K  ZT  '  ''"*  '*  **» 
on  lan,ls  &c..  bv  will  or  cjdicirnd  T  T  ^^^^  ^''""''^  ^  '^"S'^^ 
of  such  will  o/  colrstuw'"!?^'';"'?.  ^*^«*  ^'"^  -eu 'on 

a.l.nitted  as  a  witness  t'o  !:^t::2^X^^'  "^'  ^'"«*''  ''^ 
Ml-  ti.u  \r;ii,.    *  .i   ,1      ■     .  .  ^i' 


„      ,    ".     "™  "'  »"<-"  execution  (a). 

liy  the  Wills  Act   the   WislaturA    Kol      i     .    , 

-.a  exte^ed  tl.  operation  ^rlre^^:;^  ^^T  ^i!^^*  f^. '  V- 


and  extended  the  operation     ,7'"  '•^°''*''^   ^''^   P""^'pl«. 

.eo.2,c.6,  whichir;:::;:;^^^^^^^^^^^^    - «.  statute'^s 

Soct.  14  provides  tlia't  if  a„;  ^^  I  wtsh  riTt'".1r""- 
tion  of  a  will,  shall  at  the  time  of  the  exi^^ttn  t^         ^"  '^''="-  ^^""'^  "« 
.i.-  afterwards,   be  incompetent  I  be  adl tedT  w>"' "'  ^--'" 
prove  the  execution  thereof,  such  will  shall  nn!        !,  ""  *°  ■""""•Pe.-nej 

be  invalid.  ^''*"  "«*  «»  tl»at  account  "'»"«">* 

witneiweg, 

iw.  e.^..,  i„.e„.,  ^rj'^^:^::^i':y^;'^'^.i'^'«.  iota 

real  or  personal  estate  (other  than  «L      ™'  °*  ""^  affecting  any  wife  or 
for  the  payment  of  a^St^TbiT^^^^^^^^  --o°' 

made,  such  devise,  legacy    estate  Z       f      .   ^'"'^^^  «'^^"  «f  '^^°'''- 
slmll,  so  far  only  as  concL'stt'  n  '  ^*^''  °'  «PP«'"tment, 

of  such  will,  or  the  wror  hultdX"  ^^  '""^  '""^'^'''''^^ 

claiming  under  such  person  or  w.l  or  h^^^  TTi  °'  '"'^  P^'^"" 
and  void;  and  such'pers:^  Z  Ttttng  shart  7""'^  """ 
wtness  to  prove  the  execution  of  su^  wiS  or  ^  "^T""^  ''  * 
or  invalidity  thereof,  notwithstandlg!  "h  ^wfeT  *''  '"''"''' 
■nterest  gift,  or  appointment,  mentio'nedt  s  ch  wiu'""'  "'^*^' 

Sect.  16  provides  that  in  case  by  anv  w,il  o„         i 
«liaU  be  charged  with  any  debt  or  de^f!      V        '^'''°"*' ""***«  Creditor 
wife  or  husband  of  any  creditor      i!      '  f".^  ''"^'  '='^<^*°^'  °^  the  f'^J,''"*  to 
attest  the  execution  oTsu^tj    suIcrLV'  "  •^'"«^'*'  ^^^^^  " '^^ -" 
-eh  charge,  shall  be  admit  J  "' wUnessf '  "°'r*^«*^"^"« 

or  invalidity  thereof  '     '  "  ""'"^^'^  *«  P'-^ve  the  validity  ^ '^""'^ 

These  enactments  preclude    aa   »        n 

provisions.  aU  questioL  arising  nj^  tlfoldT"*   "•'^'"    '^'''  «--»- 
r„i  p  "  ""ucr  tne  old  law  a,a  to  the  effeef  "PO"  new 

(?)  for  POU.U  decided  on  thia  .tatute,  «h,  the  4fh  ^ v        ,  '"^  "  »» 

PP-  ^''  "•  '  '**'  "•*  ^t*"  ^lif  on  of  thia  Work.  VoL  I.,   interested 

witnesses. 
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of  a  gift  to  the  husband  or  wife  of  an  attesting  witness,  and  they 
-  extend  the  disqualification  of  tho  witness  to  take  beneficially  to 
wills  of  every  description  ;  the  act  having,  by  assimilating  the 
execution  of  wills  of  real  and  personal  estate,  destroyed  all  ground 
for  distinguishing  between  them  in  regard  to  this  point. 

Upon  the  construction  of  the  15th  section,  it  has  been  decided  that 
a  leaatee  under  a  will  does  not  lose  his  legacy  by  attesting  a  codicil 
which  confirms  the  will  (r) :  and  further,  that  a  residuary  legate, 
by  so  doing,  does  not  lose  his  share  of  the  residue,  although  th.' 
,.odicil  in  fact  increases  that  share  by  revoking  some  particular 
legacies  (s).    B^acli  witness  attests  only  the  instrument  to  which 
he  imU  his  name.    Consequently,  if  a  will  consists  of  separate 
sheets  of  paper,  executed  by  the  testator  on  the  same  day,  but 
separately  attesteil,  a  legatee  under  one  of  th-m  does  not  forfeit 
his  legacv  by  reason  of  his  having  attested  one  or  more  of  the  other 
sheets  (I).     Again,  where  a  will  attested  by  a  legatee  is  re-publishe.l 
by  a  codicil  attested  bv  other  witnesses,  the  gift  to  the  legatee  is 
made  good  («).    And  this  benefit  is  not  lost  to  the  legatee  by  his 
subsequent  attestation   of  a  second  codicU  (f).     But   where  by 
will  a  legacy  was  bequeathed  in  a  contingency  which  failed,  and  by 
a  codicd  attested  by  the  legatee,  the  legacy  was  made  -ibsolute, 
the  legatee  was  held  disqualified  to  take  the  absolute  legacy  («•). 
And    following  the  rule  regarding  wills  of  real  estate  under  the 
pre-existing  law,  a  witness  is  held  to  be  disqualified  to  take  as 
legatee   although   he  is  a  .-ipernumerary  (x).    But   evidence  is 
to  admissible  to  shew  under  what  circumstances  the  supernumerary 
signed  and  if  it  appears  that  he  did  not  sign  as  a  witness  {e.g.,  if 
he  did'notsignatthe  request  of  the  testator,  or  contemporaneously 
with  the  attesting  witnesses)  he  will  not  lose  his  legacy  (y).    Accord- 
ing to  numerous  cases,  the  rule  is,  that  if  a  will  contains  the  names 
of  three  or  more  persons  who  appear  to  be  attesting  witnesses, 
some  of  them  being  legatees,  aU  the  names  must  be  included  m 
the  probate,  in  order  that  the  question  whether  the  legatees  did 
or  did  not  sign  as  witnesses  may  be  decided  in  a  court  of  equity  {z). 


(rV  aumey  v.  Ourney,  3  Drew.  208 ; 
Ttmpeat  v.  Tempest,  2  K.  &  .T.  tl42,  7  D. 
M.  &  U.  470  ;  St  Marcus,  57  L.  T.  399, 
unless  he  also  attested  the  wUl  itself 

(ib.). 

Is)  Ourney  v.  Gurney,  supra. 

(()  Be  Craven,  99  L.  T.  390. 

{«)  Aiiiktaoii  V.  Anderson,  L.  B.,  13 
£q.  381. 

(ti)  Re  Trotter,  [1899]  1  Ch.  764. 

(w)  Oaskin  v.  Rogers,  L.  R.,  2  Eq.  284. 


(x)  Wigan  v.  Rowland,  11  Hare,  157  ; 
Cozens  V.  Crout,  42  L.  J.  Ch.  840. 

(y)  Randfield  v.  Randfield,  30  L.  J. 
Ch.  179,  n,  where  there  were  two  attes- 
tations. 

(z)  Wigart  v.  Rowland;  Cozens  v. 
Crout,  supra  ;  In  bonis  Mitchell,  2  Curt. 
Olfi ;  In  bonis  Forest,  31  L.  J.  P.  200; 
In  boKis  Raine,  34  L.  J.  P.  125  ;  In  bona 
Smith,  ib.  19. 


0IPT8   TO   ATTESTfNO    WITXK.S.SKS. 

But  in  In  bonis  Sharman  (r )  wlipm  fi.->  „         .     , 
the  auction  had  to  be  de  idod  t'h    cCt"  P '7"  ^^''''^"-•'• 
it  .iependod  the  further  quJti.,.  to  1  Z  ;/)"'  '"""'""" 
l,ord  IVnzance  held  on  the  eviden.-o  tha     h  f"'"  ^■"■'  *"  «"• 

not  .,„  as  an  attesting  wit  t^  a    f  ,1  '  rT  ,""  •' '''^"•'''' '^*'' 
onntted  from  the  grant     TJ  is  Lw  ''  ''"'  ""'""  '"  '- 

r..ard..d  a«  laving  Ln  tho^I  t^^  X':"^  ;"  '^  «'--">' 
of  Probate  to  dec-i.lo  the  cn.estion  Tn  ll  ?"""  "^  '''"  '^'""^^ 

na.„e  of  a  pe^on  is  included  it,"e  nr  ;"""•  ^'^^  ""'  ^'"*^  '^  'f^"' 
rl,at  is  conclusive  on  the  t  t  tf  ^  !' "  ""  """^'"^  ^^■'^"•-. 
laul  down  bv  the  earlier  ase  is  it  /:  r'^f """  ^''^^  '^"^  t''*'  "de 
wth  principle.  '  "  "  ^"'™'«''d.  '"ore  i„  accordance 

to  hin.  consec^uently  faHs/rf,      ^     '*"''"  '°  *''^  ^^•'■"-  «»*^  «  '"gacy 

It  has  further  been  held    im««  ti 

that  where  there  is  a  tclrnta^^^rf^'n"  V"  '''^'^^^' 

reason  of  the  attestation  of  the  wdN.v  M     7      "'  ^''"'^''  ^"^"^  ^^■ 

wife  or  husband,  with  remaind!    ,nM      uTf'  °'  *'-^'  '"'^  ^'  ^er 

and  in  default  of  children  tTeTovl.r      '''"r"  ''^  *'"'  '>--' 

if  in  existence  at  the  testate^':  death  ^mTn'^  l'  *''^  '^''''^''^"■ 

be  accelerated  and  become  an  im^e .  "  '^'^'-"''''^'  ''"*  ^^-'H 

if  there  is  then  no  child  oahedor„"^  '"f""*  ^^^  =    "^"^  t'^^' 

the  determination  of  the    if    Zj.^'  ^''^'  *''?  "'^'■•"-*«  «ift  "pon 

during  the  life  of  the  done    Id  "  ,  h"""°*  ''  "''^"'-^ted.  but 

real  estate  will  belong  to  th;  testato X  h        ."  "'""■  *'"^  '"^°"-  "^ 

of  personalty  the  interim  .^  Cld  Zt       ^^ ^^  ■  ^"  *'»'  -« 

the  testator's  next  of  kin  ( 0  '^'"'^  ?""*■'?'«••  go  to 

out':;!:^';^^,?;::;^^^^ 

to  "A.  or  her  children  "Ind' ''  ^f^"?^'-^  ^^  «.ere  is  a  gift 
failure  of  the  gift  to  A.  does  no-'  !.M  f  *''*'  '^^  ^'"'  *»'« 
her  children  take  effect  (g)  ^^  substitutionary  gift  to 


'IMITKK    V. 


Aci'i'Icration 
of  remsindern 
wlipri!  life 
interpgt  ig 
Kivcn  to 
atU'siing 
witiiesa. 


W  !-•  R-.  I  P.  &  D.  661. 

(*)  In  boma  Murphy,  h.  R,.  g  go 

300 ;  In  bonu  Smith,  15  P  D  o       ^• 

i</««-/<.y,  [1889]  W.  N  .31      Tu" "  •    ^^ 
'ases  of  personalty     As  to  I  T  ^^"^ 

l'9.....ndtheUndTran.f«Act:isS' 

B^tyfc£r«o.Ha^ 


the  signature  or  mark  of  tlm  »..    .• 
witness  at  the  request  of  tl.-l  """^''"R 

357^'  ^'  ^""""eW,  KsUUe,  34  Ch.  D. 
W.V.nv.5w-.[l904JlCh.54;i. 


Marriage  of 
devisee  or 
legatee  after 
attestation  to 
attesting 
wit  nesa. 
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WHO  MAY  hK  I>KV18fiB8  OB  WaAT«Kfl. 

gect  15  of  the  WilU  Act.  if  an  attesting  witness,  who,  at  the  timo 
of  the  attesting  act.  takes  no  benefit  under  the  w.ll.  subsequently 
marries  the  devisee  or  legatee  (A). 

A  direction  by  will  that  a  solicitor  executor  or  trustee  may 
make  professional  charges,  creates  a  benefit  under  the  wdl  w.th.n 
the  meaning  of  this  section;  and  consequently  if  the  sol.c.tor 
attests  the  will,  he  is  precluded  from  claiming  the  right  to  make 

the  charges  (i).  ,        ^  •       i- 1  4   i  . 

A  gift  to  an  attesting  witness  as  trustee  is  not  mvalidated  by 

"'Tn  ^^Fleetu'ood  (k),  Hall.  V.C.  held  that  where  a  gift  is  mad. 
bv  will  to  a  trustee  upon  a  parol  trust,  a  person  who  attests  tlw 
will  cannot  take  any  benefit  under  the  trust,  but  the  point  wa. 
not  argued,  and  the  decision  has  not  been  followed  in  Ireland  (/). 

In  allowing  an  attesting  witness  Vj  be  appointed  execut.,r 
whether  ho  be  or  be  not  in  terms  nuide  an  executor  in  trust,  regar.l 
is  evidently  had  to  the  statute  of  1  Will.  4,  c.  40,  which  precludes 
executors  from  claiming,  by  virtue  of  their  offace  the  benehoul 
interest  in  the  undisposed-of  personal  estate  of  their  testator  to 
which  by  the  pre-exi.stin«  law,  an  executor  was  entitled,  where 
the  will  did  not  afford  any  presumption  of  a  contrary  intention,  a 
point  which  was  often  difficult  of  solution. 

IV  -Devise  to  Teatator's  Heir.  Another  disability  to  take  by 
devise  formerly  arose  out  of  the  doctrine,  that  where  a  title  by 
descent  and  a  title  bv  devise  concurred  in  the  same  individual, 
the  former  predominated,  and  the  heir  was  in  by  descent  and  m.t 
bv  purchase.  If  however  the  quality  of  the  estate  which  the  \mv 
took  by  the  devise  differed  from  that  which  would  liave  descended 
upon  him,  he  acquired  the  property  as  devisee  (m). 


(A)  Thorpe  v.  Beatwick,  0  Q.  B.  D. 

311 

(.')  Be  Barber,  31  Ch.  D.  tWr. ;  Be 
Poolty,  40  Ch.  V.l;  Re  Trotter,  [18'.«t] 
1  Ch.  764. 

(y)  Cresswell  v.  Creaswell,  L.  K.,  •»  *'<1' 
09. 

(i)  15  Ch.  D.  594. 

(/)  U'Britti  V.  VoiidoH,  [1905]  1  If.  R. 
51.  The  point  was  rcfcrrod  to  in  Sulh- 
tan  V.  Sullii-an,  [1U031  1  tr.  K.  193. 

(m)  See  as  to  the  effect  of  devi.fi'3  to 
a  testator's  heir  under  the  former  law, 
llaunsicorih  v.  Prrlty,  Crf>.  El.  S:W,  919. 
Moo.  044  !  Clerk  v.  Smilh,  1  Salk.  241 ; 
Chaplin  T.  Leroux,  5  M.  &  Sel.  14  :  Doe 
V.  rimin*.  1  B.  &  Aid.  530 ;  Manbridge 


V.  Plummer,  2  My.  ^  K.  93.  A.-,  to 
copyholds.  Smith  v.  Tri,jit<*,  1  Str.  i»i. 
That  in  cases  of  marshalling,  the  hiir, 
under  an  express  devise  to  him,  had  the 
riehts  of  a  devisee,  s  -•  Biedtrm"  •  v. 
Seymour,  3  Beav.  368 ;  k  fortioi. 
the  st*t.  3  &  4  WiU.  4,  c.  106,  s.  „  ,  we 
Strickland  v.  Strickland,  10  Sim.  374. 
As  to  devises  to  co-heiresses  of  an  estate 
in  joint  tenancy  or  in  common,  we 
Anon.,  Cro.  El.  431 ;  Swaine  v.  Burton, 
15  Ves.  305.  As  to  the  effect  of  a 
devise  to  several  co-heirs  or  co-heiresses, 
or  one  of  them,  see  Bear's  Case,  1  Leon. 
11'  315;  Co.  Litt.  163fa ;  Reading  \. 
Royston,  1  Salk.  242.  And  as  to  the 
devise  of  a  contingent  remainder  to  the 


'  MAPTtR  V. 


DKVI8K   TO  testator's   HEIR. 

Whttlior  iho  .IfKtrinc  in  qiirntion  exu-rnhnl   to  t.  ♦ 
,i,.,...intm..nt«  wa.  a  ,,oi„t  „(«„„,„  niooh       7  t«^«f«mo„Ury 

.i.^.u.i<,n  («,.  int..  wi  •..,..  ho...v;  it  i.rn  /,::,:''■""?"''  """•' 

.-.•.nt:   tl...  statute  of  ;{&  4  Will    |   ,.    |(v'       ^1   **'"•  ^"^'"■•' "•• 

.."any  ,„„.,.,.„ ,,,..  .>;..n'.i.vi..:,;van:!:ir':'r'  ti^-i;?** 
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that,  wlu-n  any  lan.l  .shall  Imv..  I>,m.„'  Ivij!,*, ",     '  '"*'"'"«  J"""^  "''''' 

.lio  after  lM...„,,...r:U.  IM.-.  ^Ml^^*:'  ''>•"">:  »'"'»«»-  who  ^VUM-    ^,_ 


>l-li  .lie  after  b.Hvmi;or:M|MV.;o't;'?'      '■'  ""^'  ^'"'*«»'"-  *»">  ^'t,^'    .. 

It  has  been  .leei.letl  that  the  «.„r.l  ..  ,  \ 'V     ',' "' (">• 
tak.-n  l.y  the  heir,  so  that  if  a  t.Nt«tnr  I  '  ,      '    "^  ''"*  •'"*»»« 

- •■■■■»"• '"•■'■•>''';:r,!ii::r::;;r;;:77 

-■Stat.. ;    and  the  only  ..uestion  til?  "  ■  "'"^  "'  I'"'^""*!  .H"-'"  "o 

..■.•.,■.1  to «ift.s to JcuTZJTZ:  T °' '"'"'-''"'• '"    '""• 

.l.-.si,nated  a«  the  object    of  t  e'n  1)  7..     ^  ""  ^''^'^i^ntly 

"f  -^truetion  of  great  pract^^^^^^^^^^^^^^^^^^^^^^  -  -■- 

wills,  and  which  will  hereafter     '  '!'"'*"'""  '"  »''«'  preparation  of 
«i/t  can  be  made  to  bastlri    „t  l""  7:"'."«^'°"-     >Vhether  a 

-.hw..befniiyco„.^rc;r^i;;:::---io. 

VI.    Infants,  Femes  covert  Lnnftti,.-  a       i  / 

infants  en  ventre  sa  mere  (,) ,  a'„d"nsa^r„f "'  "'"'  ^'"'^'"'''"^  ^"'-t'  -"d 

.at.I  from  taking  by  devisl  or  beq„ ^tl L T  '"  "'  "^"^'^^'-  '"'""'• 
tl.e.r  acceptance  ;  for  acceptance  wdl  be   "!    '^'Z'^T'  '"*"'^'^«* 
"-'<  inj-y  to  the  devisfe   o     wit^e^RZ'^''" '' "''"'' 
effectim!  releases,  or  exercise  a  ri J.t'n     l'    .         ^''"^  "''""°*  g^^c 
and  according  to  Mr.  Rop  ";  ^l,  W  '""  ^"^  ^''^^P*^^  XV^)- 


(»)  .Vf  //i,r»<  V.  Karl  of  If.-,.!  j 

(p)/^e5„for,7aL.T.343;   O^en  v 
J.— VOL   I. 


Oibbonj,  [1002J  1  Ch.  030. 

J/nAv^y,  8  l>ri   •>•>     "^^•''■^8;   tmn>,  v. 

and   be„„r=  ,  ,„ -iul^"-,.  ^^  to  devi«.., 
see  Chap.  XLIII   '"'«''""*'"  ^^dren. 

(«;  Legacies,  880. 
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WHO   MAY   RE    DRVIMREM  OR   LEnATERH. 

This  in  clearly  »o  where  the  infant"*  father  i»  living  (»<)•  Ii»  order 
to  rilieve  exetutors  from  resiMJtwihility  in  the  cast^  of  legacifH 
bet]ueathed  to  infanta,  tlie  L«'gacy  I>uty  Act,  17%,  8.  'M  {•).  providetl 
that  where  a  legacy  could  not  l»e  |)ai<l  by  reason  of  the  infancy  of 
tiie  legatee,  the  execut<»r  might  |)ay  the  money  into  Court.  In  thf 
opinion  of  several  eminent  text  writers  (m)  (and,  it  is  believed,  of 
the  profession  at  large),  payment  into  Court  under  this  Act  was  th.' 
only  way  in  which  an  executor  could  discharge  himself  from  respon 
sibility.  However,  in  the  Irish  case  of  MCreigkl  v.  M'Creight  (jr), 
Brady,  L.C.,  decided,  though  with  some  hesitation,  that  having 
regard  to  the  terms  of  the  statute  12  Car.  2,  c.  24,  a  testamenUry 
guanlian  can  give  a  valid  receipt  for  a  legacy  bequeathed  to  hin 
ward.  In  Re  Cressirell  (i/),  where  a  legacy  had  been  paid  into 
Court  under  the  Legacy  Duty  Act.  Fry.  .1.,  refused  to  order  it  to 
be  paid  out  to  the  testamentary  guardian  of  the  infant,  on  the 
ground  that  he  was  not  "  the  person  entitled  thereto  "  within  tiie 
meaning  of  the  Act,  but  the  learned  judge  disclaimed  any  intention 
of  throwing  doubts  on  the  correctness  of  the  decision  in  M'Creiyht  v. 
MCreight. 

A  testator  may,  of  course,  expressly  authorise  payment  of  a 
legacy  to  an  infant  (j).  or  to  a  parent,  guardian,  or  other  person 
on  his  behalf,  and  the  legacy  may  properly  be  paid  accoHingly. 

Property  devised  or  bequeathed  to  a  married  woman,  unless 
given  to  her  separate  use,  was  formerly  subject  to  her  husband's 
rights  in  respect  of  it.  Accordingly  if  a  legacy  was  given  to  a 
married  woman,  without  more,  the  money  could  not  be  paid  to 
her  (rt),  for  nothing  but  an  actual  payment  to  the  husband,  or  a 
release  by  him,  would  be  a  discharge  as  against  the  wife  sur- 
viving (b).  But  the  executors  might,  in  a  proper  case,  decline  to 
pay  the  legacy  to  the  husband  except  upon  the  terms  of  his  making 
a  proper  settlement  on  his  wife  (c). 

It  may  be  mentioned  that  even  at  common  law,  although  a  man 
could  not  convey  land  to  his  wife  during  the  coverture,  he  could 
devise  it  to  her  by  will,  "  for  that  such  devise  taketh  no  effect  till 
after  the  death  of  the  devisor  "  (rf). 


(m)  Dagley  v.  Tolftrry,  1  P.  Wms. 
285. 

((•)  Repealed  by  the  Trustee  Act, 
]R«3.     Si-i?  H.  42  of  that  Act. 

(u>)  Lewin  on  Trusts,  (Ith  od.  311  ; 
Williams  on  Pere.  Prop.  11th  «1.  309. 

U)  13  Ir.  Eq.  314. 

(y)  45  L.  T.  468. 


(z)  Re  Dentkin,  Ti  L.  T.  220.  As  to 
this  case  see  Chap.  XXX. 

(a)  Roper  on  U>g.  887. 

(fc)  Th.  BO.'i ;  Harrimn  V.  Andttwt. 
13  Him.  595. 

(r)  Roper,  888. 

(d)  Litt.  ».  168. 


'.■'^. 
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Whore  property  w  acquired  by  a  married  wom-n  -    u 
pr.,,H.rty.  either  bec«u«,  it  i,  expre«nve„  Zl^"  '"'*"'''    """""  ^• 

or  h«.a„«e  .ho  tak«.  it  ;.„der  the  M.Td  ;Wr  aXTrA^'^"  "^^^^^^' 
IH..'  VI  «he  i,  entitle.!  to  receive  it  a,  if  2  w^ ."  iJ^Z.      '' 

m     Traitor,  and  Feloai.     By  the  Forfeiture  Act  1M7(.     u 
any  jH-rHon  has  been  sentenced  to  dc.f  h  .„  .  '  *"''"'  Abolition  for 

any..har,eoftrea..„orfelony^th:CW    ;;r;t^^^^^^^      "P«"  KZ„ 
frator  of  hm  pro,,ertv,  and  all  real  and  n^^^LV^  a'iminw-  .n.l  Mo„y. 

th..  convict  become,  entitled  betw^„  rdat'T'^'^'  '°  "*''^'' 
an.i  the  completion  of  hi,  sente  ^  „r  h^ll'"  T^'*'^'- 
administrator  for  the  p„rpo,e,  of  the  ae  Ztr'  \T  '"  *''- 
l>ro,K.rty.  both  real  and  i«„na!.  accn'n^  to  a  ,  '  *"*'  "" 
.l..nnK  the  term  above  refVrred  to  wT  Llifed  to t"  r'  '"'f 
virtu..  ,.i  itj  prerogative  r«)     Aft/r  .        ,™'*«*  »«  the  Crown  by 

I.«rdon.  hi,  right  to  acqu  re  and  how'      "  "'  *'"'  '^"*«"-  "' 
j.^^^^^^  ■'^""*  *"**  '•"W  property  wa,  restored  to 

Vra.    ITnaicMtained  Persona     A  irif^  ♦^ 
a..(rrtained  at  the  date  of  the  will  i«  „S  rf"""  *''°  »  "«* 

unl...  the  re,„lt  would  be  to  enll'^rte^or  t  T  '"^''"' 
inontary  disposition  by  a  ,ub8eflne„f  A  ?  "  '"*''•'  *  *^«ta- 
an  a..t  which":  testam^n^yr  rLZr:^"*  ^"^^™'"^"*'  ^  ''^ 

regard  to  monsL(y,.      ih^Jly  JZl' :'   1  "'^  '^'^'^ 
animal  cannot  be  a  cestui  que  vie  fo^  fK  P'^'^'^pJe.  that  an 

.'■state  pur  auter  vie.   or  I  "  We  "  iLt  ^T""'  °^  ''«''*'"«  «" 
Rule  against  Perpetuitie,  (k)      Th.  J       '"^n'ng  of    the 

can  be  created  for  the  benefit  of  T"""  T''^'''^^  '^  *'"«* 
••hapten  XXIV.  A  trust  fo  tt  benefit" or"""'  !'  ''"""^^  '" 
as  a  charity  (l).  **^"*fi*  "^  an'mals  may  be  gootl 


(»)  Ante,  pp.  53,  54. 
(/)  Ante,  p.  57. 

(9)  <-'o.    Litt.    2b      "  An    ...   • 
pc^on.  considered  in  law^o'n':':!/^' 

(A)  moke,  V.  //oMen.  I  Keen    Mi 


V.  ZtntiM,  2  K.  *  J.  62.1  •  »,  r» 
265;  SMvlTcr  507    ;2^:'   "   '^'»»- 
W  See  Ch»p.  IX 
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The  remarks  in  this  chapter  as  to  the  formalities  required  for  a 
valid  will,  apply  only  to  wills  intended  to  operate  according  to  the 
law  of  England.  If  tiie  will  of  an  English  testator  is  intended  to 
dispose  of  land  situate  out  of  England,  it  must  be  borne  in  mind 
that  testamentary  dispositions  of  immoveable  property  are  gnvenie  1 
by  the  lex  rei  sita)  (n),  and  accordingly  care  must  be  taken  to  uncer- 
tain and  comply  with  the  formalities  required  for  the  validity  of 
wills  by  the  law  of  the  country  where  the  property  is  situate. 
Sometimes,  also,  a  doubt  may  arise  whether  an  Englishman,  who 
has  been  long  resident  abroad,  has,  at  the  time  of  making  his  will, 
an  English  or  a  foreign  domicil ;  in  such  a  case  it  will  be  prudent 
that  the  will  should  be  in  such  form  and  so  attested  and  executed 
as  to  be  valid  not  only  according  to  English  law,  but  also  accord- 
ing to  the  law  of  the  foreign  country  by  which  it  is  apprehended 
that  the  disposition  of  his  moveable  property  may  possibly  b- 
regulated  (b). 

If  the  will  of  a  person  domiciled  in  a  foreign  country  has  been 
proved  there,  it  will  generally  be  accepted  as  valid  by  the  Court 
of  Probat«  here  (c). 


(a)  Ante,  p.  1. 
(ii)  Ante,  p.  18. 


(e)  Ante,  p.  7. 


PftlViLEOED   WILLS. 


1-Prmlefired  Wills.  -The  only  kind  of  privileged  will  n 
recognised  by  law  (rf)  is  a  will  made  bv  a  soldier  or  S  ?        '"'''^^^■ 

nrcumsta-nces.     Section   U   of  the  mTZl  ^  V"''^"'  "'"^^-^ 

sohlier  being  in  actual  military  service,  ^  a^n::";^  o^^'  "'''  ^'^^. 
b.-.ng  at  sea,  may  dispose  of  his   personal   elt  l  '"*'"'" 

have  done  before  the  making  of  the  \h  T  ,  "'  ^'  '"'^'''' 
-tained  in  the  Statute  of%raudV(  1  tr"';;  •^^'"'^ -- 
of  this  saving  has,  to  a  considerable  evte„r.  ''^"■"""" 

various  statutes.  "^**^"*-  '"^•'»  r<'«tricted  by 

By  the  Navy  and  Marines  (Wills)  Act  186-5  (28  &  -^  vjet  e  7-A    v 
a  will  made  by  any  seaman  (,-)  or  marine  //'^       \u  ^->-  J^'^^  «"'» 

b..iongi„g  to  His  Majesty's  nlvVor  m    ^  '  L;et*':  TT/''^'   "-'-. 
pass  anv  wages  or  other  monev  payable  bv  tblA  1        .     """'"^  ^  '*'•'• 
effects  or  money  in  charge  of  the  a!L       u  '       .  AJ'»'ralty.  or  anv 
executed  w.th  the  formf,;^;tp  ^^^^^^^^^  T'  ''  '  ''"''''"'  '"'^ 
additional  requirement  that  one    f  .        »  """'^  ^''^^''  '''''^  *''« 
the  will  is  made  on  board  oneofH     M  "'"?  "'^"""^'^  ^^^  ('^ 
missioned  officer,  chaplain  or  warrlto^    ^1'^"^  ^'''''^^  ""'  '  '-"- 
to  His  Majesty's  naval  or  rrLtn  "ntv  f'"""  ""T/ '^''^"^^ 
made  elsewhere)   be  an    officer   or    tpIi^oT'^  ^' ''.""'" '^ 
.nentioned,  or  the  governor   a^ent    T^  ^'^  ™"'^'  ^^"^"^ 

surgeon  or  chaplain  of  a  rihr;?^^'""""'  '"'^*'°"'  '^^^'^t*"* 
the  ■ncumbent.'cura:  or  min  ste?:^' cT  '  f'",''^  ^''^  '""'^'  ^ 
intheparish  where  thewill  is  ,?e„tedorrnrf'"''  °'  "''"'''P 
or  an  officer  of  customs,  or  a  noWy" n.b  ic  W  ?""'"•  '''"'■ 
made  as  to  the  execution  of  wills  of  .11.  ^       '  P^ovsions  are 

of  war.    Notwithstandrg^heJor"  ""'"''' "^'''''  P""^""'"^ 

a  marine  in  actual  mi^v  tJ^ZJ  '""^"'"'  "  '''''  ^'^  "^ 
is  not  made  in  conformity  with  them  thTrr"'", "''"*"  ''  '''' 
deliver  his  wages,  moneys  or  effect  to  an'  """'-r  "'^  P'^^'  °^ 
entitled  thereto  under  such  will  if  I  ^  P'""""  "'*""'"«  *«  ^e 
circumstances  of  the  death  of  Ll  .1'"^  ''^*"'  *°  ^''^  «P*''^'a' 
opinion  that  compliant  wtht^^^^^^^^^^  *'"  -''^"»^^'^>'  «-  «^ 

dispnsed  with.  '  requirements  of  the  act  may  be 

The  Merchant  Shippinir  Aft  isoi  •, 

seaman  (/,)  or  apprelce'  has '.  fe  ^  ^^"^'  ""'^  ^'^J  « <leceased  >Ie.h.„e 

»s  lett  a  H.ll,  the  Board  of  Trade  may  '^^^P'"^  Ac', 
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U)  Including  petty  officer. 
J/Mnclud.n«       „o„.commi«>io„ed 
(?)  Other  than  commteion.d.  war- 


rant  and  subordinate  officers  asai^t.nf 
ongineers  and  kroomon  ^^Mt 

{*)  Including  evcrv       .    ■„   / 
«"te».  pi,„u«  an.,^^apV-^"  4»-P' 
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refuse  to  pay  or  deliver  any  property  of  his  whioh  has  come  into 
the  hands  of  the  Board  to  any  person  claiming  under  the  will, 
unless  (if  made  on  hoard  ship)  it  is  in  writing  and  signed  or  acknow- 
ledged by  the  testator  in  the  presence  of  and  attested  by  the  master 
or  fi-st  or  only  mate  of  the  ship  ;  if  the  will  was  not  made  on  board 
ship,  the  Board  may  refuse  to  pay  or  deliver  the  property  to  any 
person  claiming  under  the  will,  and  not  related  to  the  testator  by 
blood  or  marriage,  unless  the  will  is  in  writing  and  signed  or  acknow- 
ledged by  the  testator  in  the  presence  of  and  attested  by  two 
witnesses,  one  of  whom  is  a  mercantile  marine  superintendent,  or 
a  minister  of  religion  officiating  in  the  place  where  the  will  is  made, 
or  where  there  are  no  such  persons,  a  justice,  British  consular  officer, 
or  an  officer  of  customs. 

Subject  to  the  provisions  of  these  acts,  the  old  law  is  still  in  force. 
Cases  under  it  are  of  comparatively  rare  occurrence,  and  it  will 
therefore  be  sufficient  to  state  some  of  the  more  important 
rules  (i). 

Any  soldier  or  sailor  coming  within  the  exception  contained  in 
sect.  11  of  the  Wills  Act,  if  over  the  age  of  fourteen  years,  may 
dispose  of  his  goods  and  chattels,  either  by  a  written  or  by  a  nuncu- 
pative will  (/).  A  written  will  is  one  which  is  written  by  the 
testator  or  committed  to  writing  by  his  direction.  It  may  be  of 
the  most  informal  character  {k),  and  it  does  not  require  to  be  signed 
or  even  seen  by  him  (/),  but  strict  proof  is  required  of  the  history 
of  every  alleged  will,  even  if  written  and  signed  by  the  testator  (/«). 
A  nuncupative  will  "  is  when  the  testator  without  any  writing  doth 
declare  his  will  before  a  sufficient  number  of  witnesses  "  (n). 

A  nuncupative  will,  in  the  proper  sense  of  the  term,  requires  to 
be  proved  by  very  clear  and  satisfactory  evidence.  In  most,  if  not 
all,  of  the  cases  in  which  a  nuncupative  will  has  been  admitted  to 
probate,  the  testator  was  in  extremis  at  the  time  of  making  it  (o). 
But  the  term  "nuncupative  will"  is  often  applied  to  an  informal 
written  will  made  by  a  soldier  on  active  service. 

It  is  said  that  a  written  will  made  by  a  soldier  on  active  service 


(i)  For  details  twv  Swinburne,  part  i. 

0)  Swinburne,  114;  Co.  Litt.  Ilia, 
114;  In  boni»  Fiirquhar,  4  No.  of  C. 
Ofil  ;  In  bonis  M'Murdo,  L.  R.,  1  P.  & 
D.  540 

(t)  Oattunrd  v.  Knre,  [1902]  P.  99; 
May  v.  Alay,  ib.  103,  n  ;  In  6o«w  Scott, 
infra;  In  honU  Oordun,  21  T.  L.  R.  tWil. 

(/)  See.4Heii  v.  Manning.  2  Add.  490 
In  boni.i  Ttip'uf.  I  H.tgg.  Hit  ;  In  bvnia 
Scott,  [1903)  P.  243. 


(m)  Machin  v.  Grindon,  2  Ix-e.  4(Mi ; 
Cruip  v.  Walpole,  2  Hagg.  531  ;  Riilhrr- 
ford  V.  Maule,  4  Hagg.  213  ;  Bunnfll  v. 
MarrioU,  1  Curt.  !). 

(n)  Swinburne,  87. 

(o)  See  Morrell  v.  Morrell,  1  HAfni. 
51  ;  In  bonis  Scott,  nupra  ;  Lenmn  v. 
Bonmll,  1  Add.  389.  BlackHtone''< 
definition  of  a  nuncupative  will  sup- 
(lorta  this  doctrine  (Cumm.  ii.  500';. 


TRIVlLEaEn   WILLS. 


103 


or 


An  infonnal  testamentary  .loonment  may  be  prove,!  a.s  a  soldier's  iv  . 

w,ll.  although  ,t  contains  an  expression  of  inU^ntion  U.  mak     a  ^ 
formal  will  at  some  future  time  (,/). 

Alterations  in  a  soldier's  will  are  presumed  to  have  la^en  made    xi,     .■ 
(luriiij;  military  service  (r).  "«^»n  made  Altmui.m... 

It  has  been  held  that  a  purser  or  surgeon  in  the  naw  eo„,es  u.    ■ 
rtithm  the  description  "  mariner  or  seanmn  "  •   „    i  •.        -. .  \Vh„,«a 

tl,«t  tl,^  fnr.n  -        "  s^^aman     ;  and  it  should  seem      """^""r 

at  tJie  ter,n      manner  or  sean.an  "  includes  ever>^  ,>erson  in  Hi     "'""""" 
AFaj^stys  navy,  as  well  the  a.lmiral  or  command;.r'in-chL    a.    a 
-  >""."on    seaman    (.v).     The   expression    •'  mariner   or      an  "n  '' 
iiK  hides  merchant  seamen  (0  "rstaman 

..r ....  statute,  hut  it  does  not  follow  t.::::ear  '        ^nr 

vlu.  IS  at  sea  on  some  occasion  wlx.lly  diss,K.iatod  f;om  t T' 

.•ssion,  IS  entitled  to  the   benefit  of  the  statute  (.)      aZ^Z 

liarbour  or  in  a  river  has  been  held  to  he  at  sea  within  the  „!    '^^ 

of  the  statute  (.),  and  it  is  even  said  that  if  !  I    '    .  7^ 

rr"  -^  — r'  ^  voyage  in  it,  a  "ll  ma     "t  t^c^'o*; 
tliat  voyage  is  within  the  statute  althoimJ,  ,>  .        •     , 
.shore(.,.     The  term  "soldier'' ind^^^^^^^  "^^^^  - 

but  it  has  been  held,  on  the  construcSntX  ^  l'  ■  ^ ^^ 
I'.'ing  m  actual  military  service  "  that  the  ZtT  *"V''"''^'«'- 


(/))  In  ImihU  Leatf,  17  Jur.  210 
(?)  Ilattuwd  V.  Knee,  (19021  P   9!) 
(r)  In  honia  Tweedale,  L.  R.,  3  [>  'g. 

(»)  /«  6oni«  Hayes,  2  Curt.  338  •  /« 
'««IM  Saunders,  L.  U.    I   I'    &   l>     i,, 
Aar/  „/  A«*to„  ,..  Lard  Henry  Seymonr 
i,    11«        *'"'  •'"  *"""'  ^'"-  27  LR 
(0  .IW«  V.  Jturrell,  1  Hagp.  .11. 
«    lnb,jn,a  Saunders,  snnn. 
^'•[/'''^'"'^M-Murdo,  I.  R..  I  J.  4 


(V)  In  bonis  Ikmaldsnn,  2  Curt.  38(i  • 

irr;.' ""  '^»"'  ""'■»  f'o-p-y-^' 

.'■,22!*  '^""""^"^    ^-    '''"•'>*.    3    Curt. 

(a)   H'Aite  V. /ff  w,j«,  3  Curt  81s-  l...f 

(ft)  /«  6„nM  //,//,  1  Rob.  27(i. 
ir)  Ilerhnt  v.  Herbert,  1>   *  Sw    in  . 
(."*"","'  7"»-'"'.  II  Jur.  .5(19,  34  1,  J   P* 

Im  i".'^"""' "'  """  '^««' "PoakH  of  tho 
will  a«  "  nunniiiuti....  ••  L-J  ,.  . 


/■aWfrms,  79  L.  T.  123.  *'"  T     ""npupativp,"  but  it  wag  ob 

(^J  />ri.mmo»rf  v.  Parish.  3  Curt.  522.       .tfljv   J/a^'tb^'losT'  ^'*'*'  '''  ^  ' 
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II, — Ordinary  Wills,  (a)  Law  before  1838.~The  5th  section  of 
the  Statute  of  Frauds  (29  Car.  2,  c.  3)  required  that  all  devises  and 
bequests  of  any  lands  or  tenements  (t),  devisable  either  by  force  of 
the  Statute  of  Wills,  or  by  that  statute,  or  by  force  of  the  custom 
of  Kent,  or  the  custom  of  any  borough,  or  any  other  particular 
custom,  should  be  in  writing  and  signed  by  the  party  so  devisinp 
the  same,  or  by  some  other  person  in  his  presence  and  by  hi.s 
express  direction,  and  should  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor,  by  three  or  four  cedible  witnesses. 

As  regards  personal  estate,  it  has  been  already  mentioned  that 
before  the  Statute  of  Wills  (stat.  1  Vict.  c.  2(5)  any  person  over  the 
age  of  fourteen  years  could  dispose  of  his  goods  and  chattels 
by  a  written  will.  Nuncupative  wills  were  not  formally 
abolished  by  the  Statute  of  Frauds,  but  were  placed  under  such 
restrictions  as  practically  abolished  them  ( / ),  except  in  the  case  of 
wills  made  by  soldiers  and  sailors  (</).  The  statute  did  not  interfere 
with  written  wills,  for  the  validity  of  w^hich,  as  already  explained, 
neither  the  signature  of  the  testator,  nor  any  attestation,  was 
necessary  {h). 

Copyholds  were  held  not  to  be  within  the  clause  in  the  Statute 
of  Frauds,  which  required  wills  of  land,  &c.,  to  be  attested  by 
three  witnesses  ((').  The  consequence  was  that  any  instrument 
which  was  adequate  to  the  testamentary  di-sposition  of  personal 
estate  was  sufficient  for  the  devise  of  copyholds.  And  accord- 
ingly, not  only  did  an  unattested  writing  signed  by  the  testator 
operate  as  an  effectual  devise  of  copyholds,  but  testamentary 
papers,  neither  authenticated  by  the  signature,  nor  even  in  the 
handwriting  of  the  testator,  were  adjudged  to  be  sufficient  if 
reduced  to  writing  during  the  lifetime  of  the  testator  and  by  his 
direction.  Equitable  interests  in  copyholds  were  governed  by  the 
same  rule  (/). 

WillaAct.  (6)  Modern  iaM>.--The  statute  1  Vict.  c.  26  (sect.  9),  provides, 

"  That  no  will  shall  be  valid  unless  it  shall  be  in  writing,  and  executed 
in  manner  hereinafter  mentioned  ;  (that  is  to  say)  it  shall  be  signed 


CopyholdH 
not  within 
the  Statute  of 
Frauds. 


(c)  Observe  that  the  word  "  heredi- 
taments "  is  omitted  in  tliia  clause, 
though  occurring  in  the  next,  see  Buck- 
ridt/e  V.  Im/ram,  2  Ves.  jun.  (>(i2  ;  but  no 
question  seems  ever  to  have  been  raised 
on  this  omission.  See  further  as  to  the 
hw  before  1838,  the  fourth  edition  of 
t   's  work,  pp.  77  et  seq. 

if)  Statute  of  Fraud.s  s.  19. 

(g)  Ante,  p.  102. 


(A)  Ante.  p.  102. 

(0  See  2  P.  W.  258  ;  1  Ves.  sen.  227  ; 
7  East,  322. 

(/■)  TuffiKll  V.  Paqe,  2  Atk.  37;  2 
P.  W.  261,  n.  ;  Vary  v.  Askew,  1  Cox. 
243 ;  Wildes  v.  Dmies,  1  Sm.  &  C.iS. 
475 ;  and  as  to  equitable  interests  in 
customary  freeholds  passing  by  sur- 
render, 3  Sim.  38S  ,  Amb.  2dU  ;  3  Ruw. 
108. 
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DfcijiionH  on 
tjic  Statuto  of 
Kraiul.s. 


"«'"■  -'»»«»  P"<"n.  „  ,h„  „„e  time     .f,j  ,    h  " 

•«••»'■'>;"  ■»  "'™  »'  "t™"' *«  be  lit,      '"'"  "'  '"" 

This  statute  has  thus  abolishwl  oil  ,i:  *•     ^-        .- 

of  property.  <^^wten  tnc  various  species 

It  will  be  observed,  that  though  by  the  statute  1  Viet    c    -V 

statute  of  Frauds,  beari!;;;:!: ;,f;::::tStf  T'  "r 

siguature, "  "presence,"  •  direction  "  ..'"P'"^^*'""  ^  *'"'  "^''''^^ 
•  subscribed,"  which  are  eo.„:;;T:  ,„,h      ^t'^^^^^^^^^ 
"Po"  the  interpretation  of  the  same  words  i  7h   It  ,'  '"r*'^"'*"^^ 

It  may  here  be  mentione.l  that  if  a  will  i  °^  ^  "■**^"*- 

to  have  been  executed  and    tt  sttd  ^il IX"  ""/'t'''^''  "^  '^  ''--'P''"" 
ments  of  the  act,  the  maxim  "1,  '''™'^^"™  ^'t''  the  require-  "f '1«'<- 

applies,  unless  it'is  l^^o^l^TTT  "''  ''''  ^''^  "  ^^^^^'""' 
.he  will  W.S  not  in  f-t  d^ly  l^l  %""tu7ifThr  V'''^ 
IS  dear  probate  will  be  refused  a\      v  ,  evidence 

informal  (as  where  there  L  no  Jt'.  f^  ""'""'  ''"  ''*"'""''"»  is 
i"."'nplete)  it  may  be   «  s led  T     il""  '^T'  ""'  '^'  ^'«"-  - 

(-peciallyifitisaLl^rXS  arthoZ   '""■.'"'>•  ^^^-*«^ 
e.v.H.ution  is  forthcomin^r,, )     £         /•  ^    ."°  ^v^ence  of  its  due 

—tion  with  the  attil 'i7s:;T''  '^       ''"  '"■"^'^^  '" 
may  be  applied  (o).  """"'*  pra^sumuntur  " 

printinR,  4c. 
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under  the  Wil^  A^  to  rende^  vl    ^'\  ''''  ^'^"^'^-  ^«l-'te 
is  that  such  disposition  shall  be  '  i„  Zv       '"x"'""'  ^'^P^^'ti"".  """"'"'^ 

writing.       Ao  particular  form 


i-i  *  h"^!.'-  ''''^*''"-  12  Moo.  p  c 

M!».   llya«    v.    i?„„      (jgj,,      ^    "; 
11  <»^.«m,..,  V.  Bal/our.  13  P.  i>  •> .  >C 

lo^(e.Knat„m„otbyt08tator.  ''• 


(m)  /n  6o»i,«  Ppw.'M.  ri9021  P  onr. . 
*''«"  .V«-.,,  34  L.  .1    villi,' 

PO«t.p.|(;a  "•  ""'I  oH'i"-  ea«o8  eit,.,l 
(n)  Infra,  p.  121 
(«)  //nrr,,  V.  A-wp^A/.  15  P.  D.  170. 


log  EXECITION   ANP  ATTESTATION   OF   WILLS. 

ciupTM  VI.  is  required  {p).  A  printed  or  lithographed  form  of  a  will,  with  or 
without  blanks  for  names  of  legatees,  amounts  of  legacies,  &c.,  to 
be  filled  up  in  ink,  satisfies  this  requirement  of  the  act  {q).  Such 
instruments  are  constantly  admitted  to  probate  without  question  (r). 
But  where  a  will  is  written  on  a  printed  form,  probate  may  be 
granted  of  the  written  portion  only,  if  it  appears  that  the  testator 
did  not  intend  the  printed  portion  to  form  part  of  his  will  («).  And 
even  where  the  whole  is  admitted  to  probate,  the  fact  that  a  printed 
or  lithographed  form  has  been  used  may  affect  the  construction 

BUnks.  of  the  will  {t).    A  will  is  not  invalid  by  reason  of  blank  spaces  boiiijj 

left  in  it  («),  or  a  blank  page  (v).  Any  difficulty  which  may  arise 
by  reason  of  the  blanks,  or  any  similar  error,  must  be  determined 
by  the  Court  of  Construction. 

And  if  blanks  in  a  will  (which  is  written  in  ink)  are  filled  up  in 
pencil  before  execution,  the  matter  so  inserted  will  be  included 
in  the  probate  {w). 

A  will  may  be  written  in  pencil  (x).  But  where  a  printed  form 
was  filled  up  partly  in  ink  and  partly  in  pencil,  and  the  writing  in 
ink  made  sense  with  fh  form  without  help  from  the  writing  in 
pencil,  part  of  which  w.  written  over  by  the  ink,  the  ink  writing 
alone  was  held  to  be  the  ill  (y).  As  to  the  effect  of  pencil  alter- 
ations in  a  will  written  in  ink,  see  below,  pp.  157,  158. 

Parol  trust.  The  statutory  requirement  that  a  will  must  be  in  writing  has  been 

disregarded  by  the  courts,  in  cases  where  it  has  been  proved  that  a 
person  to  whom  proiserty  has  been  given  by  will,  holds  it  upon  a 
parol  trust  (z). 

WiU  affected        There  are  also  cases  in  which  documents  written  by  a  testator 

ex  poBtfacto.    ^^^^^  ^j^^  execution  of  his  will  are  allowed  to  affect  its  operation. 


Will  wiitlni 
in  pencil. 


(p)  Oldroyd  v.  Harvey,  [1907]  P.  326, 
stated  in  the  next  Chapter. 

(q)  See  the  Interpretation  Act,  1889, 
8.  20. 

(r)  See  In  bonis  Adnm»,  L.  R.  2  P.  & 
D.  3«7. 

(»)  In  bonis  Moore,  [1892]  P.  378. 

(0  See  Re  Spencer,  54  L.  T  ,'>97. 
stated  in  Chap.  XVII. 

(b)  Corneby  v.  Oibborui,  1  Rob.  705  ; 
In  bonia  Kirby.  1  Rob.  709.  A»  to  the 
construction  o{  a  will  with  blanks,  see 
the  cases  referred  to  post.  Chaps.  XIV. 
XV  ;  also  lie  Harrimn,  30  Ch.  D.  390  ; 
Re  Marduff,  f  I89<!]  2  Ch.  451  ;  In  bonii 
Huhbuck,  [19051  P.  129. 

(t)  In  boHii  Wotton,  L.  R.  3  P.  &  D. 
159  ;  Inborii  FuUer,  [1892]  P.  377  :  In 
bonii  Riee.  If.  R.  5  Eq.  IT'- 

(w)  Kell  V.  Charmer,  2:i  l*ea.  195. 

(x)  The  general  rule  i.s  that  what  is 


written  in  pencil  is  prima  facie  delibt>ra- 
tive,  and  under  the  old  law,  which 
allowed  very  informal  wills  of  per- 
sonalty, the  question  often  arow 
whether  testamentary  depositions  in 
pencil  were  to  be  treated  aa  final.  .\a 
in  the  case  of  Bateman  v.  Pennington. 
3  Moo.  P.  C.  C.  223,  where  the  will  wa.s 
written  in  ink  and  signed  by  the  testa- 
tor in  pencil,  but  unattes'.d.  Such  a 
rase  could  not  happen  at  the  present 
day.  See  the  cases  on  alterations  in 
pencil  cited  in  Chap.  VII. 

(y)  In  bonin  Adnms.  L.  R.,  2  P.  &  D. 
307.  In  bonia  Bellamy,  14  W.  R.  5Ul, 
was  a  similar  case,  but  it  is  too  shortly 
reported  to  be  of  much  value. 

(z)  See  Chap.  XXIV,  where  the  case 
nf  In  hnnix  Mnrrkanl.  [1893]  P.  254.  is 
referred  to. 


WttL  MUST  BE  IN  WRrriNO. 

Thus  i,.  Re  Davy  (a),  it  seems  to  have  been  assumed  by  all  parties 
that  a  testator  could,  by  making  entries  in  his  ledger  Seterm" 
whether  advances  made  by  him  to  his  children  shotdd  i,e  tin  n 
part  satisfacfon  of  the  bequests  made  to  those  children  by  his  will 
N.  ,n  r««.„W  V.  To,rnse,,d(h)  memoranda  made  by  a  te  Jr  I' 
after  te  execut.on  of  her  will  were  held  admissible'^to  hew  n 
effect)  that  by  a  gift  of  stock  in  the  A.  Company  she  m.Z 
l.e.,ueath  stock  in  the  B.  Company.  ^'  ""*  *° 

IV^-Signature  by  Testator.     The  nextcondition  prescribed  for 
the  vahd.ty  of  a  w.ll  .s  that  it  should  be  signed,  which  sug^s^  the 
.n.,u,ry  what  amounts  to  a  "  signing  "  by  the  testator  (cf  U  ha 
lu'cn  decided  that  a  mark  s  sufficipnf  i^\  „„       t  .l 

to  -te,).  and  though  hi^rr^oS^r:;  ; ^^^^^ 

the  wiiKO.    A  mark  being  sufficient,  of  course!  "itiaLrn 
•s^tor's  name  would  also  suffice  (,).    And  it  ^Z    e  i mlt  ^ 
hat  he  signed  by  a  wrong  or  assumed  name  (since  that  namTw^^rd 
be  taken  a.  a  mark  (/,) ).  „r  that  against  the  mark  was  wr  I  tin 
wrong  name  (,),  and  that  the  testator  was  also  tr„     T  ,  • 

the  .body  of  the  will  (/)  or  th,it  KJ    K     T  "^'^  "^^'^'^  '" 

mark  (4.    But  w      f  an      Jnd^^'^tr  '""'''  "  '"^''""  '""^ 
w...  by  mis.ke.it  has  no  termXrrtr"^  '"'  ^^""^ 

it  is  conceived  that  a  distinctive  sfaMf  Iwn  Ti  ^f  """^ 
pressed  by  the  testator  with  the  des.sn  of  authl.  ^^\'^«^"  ™- 
ment.  would  be  good  as  a  signatTby  ra  t  S"'  TT 
>"  an  Irish  case  («),  a  seal  with  th.lTr''  '  "^^"■"'^'ng'y. 

thereon,  -pre Jd 'animr  J^'df  ;^^^^^^^^  -J-ed 

signature.  '      "  "^''^  *«  ^«  a  sufficient 

(")  (I9071VV.  IV.  210. 
(4)  1   L    R.  Ir.   180.     This   case   « 
"latwl  m  Chap.  XXXV. 

(<•)  Of  routse,  a  tMtator  can  sian  in 
p.'n<-.l.  a.s  his  signature  or  acknoXii 
mrn  m  I  u.  pre«;nco  of  witne^e^  wruTd 
'  xilucle  al  .(ucstion  as  to  the  act  beinc 
mmly  deliberative.  ** 

id)  The  "mark  "'must  leave  a  trace  • 
.s  not  Hufficient  to  point  to  or  tXh 
''"'  P«f»'-  with  a  dry  pen  :  see  AW  v 

Khew'',- '  ^'-  '^ "  '".tiCrhi;; 

"  *»«  "•'Id  (as  a  matter  of  fact)  that  a 

.,.i'.'  f"^'"'-  "■'■  lining,  3  Nev.  *  p 
■S  f-ll.  94  ;  Donelly  v.  Broujhton,  [1891] 
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•HAITIt'-.  VI. 


Will  must  be 
signed. 

Mark,  a  siiffi. 
ricnt  Higning. 

Inliialn. 
Wrong  name. 


Wrong  will. 

Sealing, 
insufficient. 


A.  C.  435. 
(/)  /«  6„«M  Bryce,  2  Curt.  32r> 
*     ,    r"'*  *''»"'-y.  15  .lur.  1042 
W  In  boms  Redding.  2  Rob.  339  •  /» 
boms  aioi-er,  II  Jur.  1022;  andZ'th^ 
corresf»„ding   cases    as    to   slgn^tur^ 
of  a  witness,  post,  p.  I15.         '"»"»'"'« 
(•)  In  bonis  CUirke,  27  L.  J.,  I'rob  18 
U)  In  bonis  Doure.  8  .Jur.  N   s   7-.1 

//I   iL,    "^'  *"'*'•   P-  31- 

.l\Zl      .  '■•  '".f*^'''''  ^2  Sim.  28. 
\,l)  hee  ante,  p.  30. 

(m)  JfB„tt  V.   A-iwn*.    1    Wik    an . 
(n)  /»  6oni>  Kmerson,  9  L.  R.,  Ir.  443. 
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RXECtmON  AND  ATTBSTATION  OF  WILM. 


niAPTIB  VI. 

Signaturt-  l>y 
another  (or 
ti'Htator. 


One  difinature 
of  aevcral 
shfctH 
gufficit'nt. 


Sheets  not 

faHt^'iied 

together. 


Both  statutes  expressly  jiermit  the  esta tor's  signature  to  be 
made  by  some  other  person  by  his  direction,  provided  that  it  is 
made  in  his  presence  (o).  That  other  person  may,  it  seems,  be  one 
of  the  witnesses  {/>),  and  it  is  immaterial  that  he  signed  his  own 
name  instead  of  the  name  of  the  testator  (7).  And  where  the 
testator  directed  a  person  to  sign  the  will  for  him,  which  that  person 
did  by  writing  at  the  foot,  "  this  will  was  read  and  approved  by 
C.  F.  B.,  by  ('.  (".  in  the  presence  of  &c.,"  and  then  followed  tin- 
signatures  of  the  witnesses,  the  will  was  held  good  (r).  And  on 
the  ground  that  whatever  would  be  go<xl  as  a  signature,  if  made 
by  the  testator,  must  be  equally  good  if  made  by  his  direction,  an 
impression  of  his  name  stamped  by  his  direction  was  held  gomi, 
as  a  mark  would  also  have  been  (s). 

One  signature,  of  course,  is  sufficient,  though  the  will  be  contained 
in  several  sheets  of  paper  (/) ;  and  it  will  generally,  be  presumed 
that  all  the  sheets  were  put  together  in  the  same  order  at  the  time 
of  execution  as  at  the  testator's  deatli  («) ;  ruid  that  any  apparent 
alteration  in  their  order  and  paging  was  made  before  execution  (r). 
This  presump  inn  may,  of  course,  be  rebutted  («■).  And  in  In  bonis 
Madden  (xV  ,vhere  the  sheets  were  found  pinned  together,  and  tlie 
testatrix's  signature  and  the  attestation  clause  were  on  the  first 
sheet,  the  Court  came  to  the  conclusion  that  the  sheets  had  been 
inadvertently  misplaced. 

It  is  not  even  necessary  that  the  sheets  of  the  will  should  be 
physically  connected,  or  fastened  or  held  together ;  if  the  evidence 
satisfies  the  Court  that  when  the  last  sheet  was  signed  and  attested 
the  other  sheets  were  in  the  room,  and  that  the  testator  treated 
them  as  together  constituting  his  will,  that  is  sufficient.  In  coming 
to  this  conclusion  the  Court  may,  if  the  evidence  is  conflicting  or 
defective,  draw  inferences  from  the  provisions  of  the  will  and  other 
circumstances  (y). 

(j»)  Jenkins  v.  Oaitijord,  3  Sw.  &  Tr. 


(o)  Kevil  V.  Ltfnch,  Tr.  R.  8  Eq.  244. 

(p)  In  bonis  Bailey,  1  Curt.  914 ; 
Umiih  V.  //nrri>,  1  Bob.  202. 

(7)  In  bonis  Clark,  2  Curt.  32fl 

(r)  In  bonis  Blair,  0  N.  of  C.  .'>28. 
But  in  Bnrke  v.  Moore.  Ir.  R.  9  Kq.  609, 
where  the  name  of  the  testator  was 
suh-rribcd  by  B.  by  his  rlireetion,  and 
the  signature  (but  not  the  direction), 
wag  made  in  thi'  presence  of  and  at- 
ti-s'ed  by  two  witnesses,  it  was  held 
that  the  will  was  not  duly  executed, 
partlv.  it  seems,  because  the  "isnatuf 
had  not  been  acknowledged  by  the 
testator  :  sed  quiere.  As  to  this  case 
gee  post,  p.  1 14,  n.  {k) 


93. 

(0  Uwis  V.  Lewis,  [1908]  P.  I. 

(h)  Marsh  v.  Marsh,  30  L.  J.  P.  77. 
And  see  Bond  v.  Seaietll,  3  Burr.  177"). 

(I)  Rees  V.  Rees,  L.  R..  3  P.  &  I).  84. 
As  to  the  presumption  reRardinc  other 
alterations  see  post,  p.  15H. 

(«•)  See  Treloar  v.  Lean  an<l  Leonard 
V.  Ltonnril.  \  )st,  p.  147. 

(z)  [1905)2  Ir.  R.  012. 

(y)  (li-rtjori/  v.  Her  Majesty  a  Proclor, 
4  N.  of  r.  <)2().  In  that  case  the  Court 
was  assisted  by  the  fact  that  the  wiil 
was  holograph.     See  In  bonis  J/'A'ey, 


SlONATt'RR   BY  TESTATOI!.  .„ 

But  it  seems  that  thia  nilo  rIfM>«  n«*  .....  i         i 

aii.l  attfstation.     The  HiKiiatiir..  nmv  in.lo,.,!  I...  «'K»aturo  .s,«nMun.»„,i 

of  paper  containing  notL,  h„t  Z  "  .  ^^  :Z::;::Z  "•^''" "  ^" 

,„  that  c«.e  the  pieco  of  papor  „,u.t  L  i„  so„,e  wl^ •  li  r     ""• 
to  the  W.11  .t«e  f  and  the  faet  of  its  havin«  l.en  ...  aU...- .    nl^  . 
...vecufon  mu«t  be  proved  (.).     What  decree  of  -  attaehmen    ' 
r..iu,red  doc-s  not  seem  to  be  .satisfactorily  setth-d.     In  In  ho2 
/Wrf,a-  «),   Hannen.   IVs..  seen>ed  to  think  that  the  pap " 
mu.t  be     physically  conncted."  as  with  a  piece  of  tape'  „T  a 
,m.  (b) :   clearly  past.^  or  a  wafer  would  be  su.licient  (.).     Bu    in 
.» v.  V  L.,m  id)  where  the  two  sheets  of  paper  alleged  to  coa  ," 
e  w.l(  he  s.g„atures  of  the  witnesses  being  on  the  Lt  sheet  a"d 
he   esta  or  s  signature  on  the  second),  were  merely  held  togetlr 
,•  he  testator  s  finger  and  thumb,  it  was  held  by  Bargrave  Deai    J 
that  this  was  a  sufficient  attachment  ^^tane.j. 

In  considering  whether  or  not  several  pieces  of  paper  constitute   .         • 
:;:"•  ^•^^'^7-- -^^  V  the  testator  both  belLr   3X   '^^- 
.  cut  ion  are  admissible  to  shew  that  it  was  his  intention  to  mat 
.iKspositions  m  conformity  with  those  which  are  found  ulth 
several  sheets  of  paj)er  {e).  *  "^ 

In  a  case  where  the  testimonium  at  the  end  referrtnl  to  the  ,-  .h 
preceding  sides  of  the  sheet  nf  Utt^,  ,  "^"^'^'^*^  ^  tn^  l-urthor 

MheteLtor.thefatof     :     2U7bS^^^^    '""'  T'''"'''  =""' 
not  to  affect  the  validity  of  t .     w  ,1    1   Z  ^T''' "" '^f  '""^•"• 

«  hole  (/ ).  But  the  signature  must  have  been  made  with  thl  ,1 
of  authenticating  the  instrument ;  for  it  should  seem  ttl^ 
testator  contemplated  a  further  signature  which  hen  ? 

the  will  must  be  considered  as  unsigSd^)  ' 

Conversely,  if  a  testator  has  duly  executed  hi«  „,iii        a     t 


Ir.  R.  11  Eq.  220,  where  the  evidence 
was  ui8uffioieht.  '"tnce 

(:)  Cook  V.  Lambert,  32  L.  J  P  ft-i  . 
/«  bon,»  Horsfard,  L.  R.  3  P.  4  D.  211  •' 
/»  boms  West,  32  l.  J.  p.  182 

^Yj  i"  ionw  Ilors/ord,  L.  k.  3  K  &  D. 


{<•)  In  bonU  Ganrnkn,  31  L.  J   P  r.-i . 
Cooke  V.  Lambert.  32  L.  J.  I'r  »3 

(e)  Uould  V.  Lakes,  0  P  D   1 

L?J!2  r"'!-  ^"'''  3  J-  b"  Moo-  ■•84. 

?)  ■'^  f?r,^»  V.  (,>,y?I„.  4  Ves.  197, 
"■,:  Colea  T.    TrecotAick,   9   Ve».    249 
If  aK-er  V.   Walker,  1  Mer.  503?  W 
fami  V.  Sweelland,  34  L.  J  P42 

(A)  Z>UBn V. i>u»„, L.  R.  1  p. 4u  277. 


JIO  BXKCUTION  AND  ATTESTATION   OF  WltLS. 

rHAPTm  VI  Having  regard  to  the  necessity  (referred  to  in  the  next  section  of 
this  Chapter)  that  the  signature  should  not  be  above  or  precede  the 
dispositive  part  of  the  will,  it  seems  advisable,  whon  a  testator  is  m 
extremis,  that  the  first  or  only  signature  should  be  at  the  end  ;  for 
it  has  sometimes  happened  that  a  testator  who  has  begun  to  sign 
the  several  sheets  has  expired  or  become  insensible  before  he  had 
reached  the  last. 


pmviMon  V.    Position  of  Teitator's  Signature.    The  statu t-e  1  Virt. 

miuiring  the  ^  qg^  as  amended,  has  introduced  a  condition  in  this  respect  not 
h?atth"foot  formerly  essential  to  the  validity  of  a  will,  namely,  that  the 
or  end—  signature  of  the  testator  must  be  somewhere  near  the  end  of  the 
instrument,  and  so  as  not  to  be  immediately  over,  or  preceding 
any  of  the  dispositive  i>art8  of  the  in.strument,  but  it  need 
not  immediately  follow  or  be  under  any  of  the  dispositive 
parts  ;  whereas  formerly  the  signature  might  be  in  any  part  of  the 
instrument.  The  provision  in  the  original  enactment  re(|uirin« 
the  signature  of  the  testator  to  be  at  the  "  foot  or  end  "  of  the  will 
(which  was  evidently  intended  only  to  do  away  with  the  former 
rule  that  the  name  of  the  testator  written  in  the  co-«imencenient 
thus  :— "  I,  A.  B.,  do  make,  &c,"  was  a  sufficient  signature),  seems 
at  first  to  have  answered  the  purpose  intended;  subsequently 
however,  the  Courts  came  to  the  conclusion  that  the  words  "  foot 
or  end  "  were  to  be  construed  strictly,  and  that  if  the  signature  did 
not  immediately  follow  under  the  dispositive  part  of  the  will,  and 
in  such  a  manner  that  nothing  could  be  written  between  the  signa- 
ture and  the  last  words,  the  will  was  not  properly  executed  (i)-  To 
obviate  the  inconveniences  arising  from  these  decisions,  it  was 
enact«d  by  statute  15  &  16  Vict.  c.  24  :~ 

"  1.  That  where  by  an  act  of  1  Vict.  (c.  26),  it  is  enacted  that  no 
will  shall  be  valid  unless  it  shall  be  signed  at  the  foot  or  end  thereof 
by  the  testator  or  by  some  other  person  in  his  presence  and  by  his 
direction,  every  will  shall  so  far  only  as  regards  the  position  of  the 
signature  of  the  testator,  or  of  the  person  signing  for  him  as  afore- 
said, be  deemed  to  be  valid  within  the  said  enactment,  as  explained 
by  this  act,  if  the  signature  shall  be  so  placed  at  (j),  or  after,  or 
following  (k),  or  under,  or  beside,  or  opposite  to  {I)  the  end  of  the 
will,  that  it  shall  be  apparent  on  the  face  of  the  will  that  the  testator 


— repealed  by 
15  A  10  Vict. 
0.24. 


(•)  See  the  decUions  on  thig  point 
collected  and  obgerved  upon,  Sugd.  K. 
P.  Statute*. 

(i)  in  bonis  Woodtty,  33  L.  J.  P.  164. 

(t)  In  bonit  Wright,  34  L.  J.  P.  104. 


(J)  In  bonis  Williams,  L.  R.,  1  P.  A  D. 
4,  and  canes  there  cit«d  ;  /«  Ixinid  Ami- 
uvrth,  L.  R.,  2  P.  &  D.  151  :  Hoyh  v. 
Harris.  118951  P.  103. 


POSITION  OP  TKSTATORS  SIflNATrRE. 

intended  to  pive  eifect.  by  Huch  hm  «i«„atur..  to  the  writinR  ^iRn.d 
as  IH.  w.ll  (/<).  and  that  no  Huoh  nill  Hhall  1...  «ff..,.t..d  bv  the  rir,  ,.n. 
s.an.-..  that  the  «ign«f  .,re  «hall  not  follow  or  be  inunediatelv  („)  aft.T 
,  e  oot  or  end  of  the  will,  or  by  the  eireu.n.t^.u-e  that  a  blank  «,,« J 
.hall  ,nter>ene  b-tween  the  ronch.dinK  word  of  the  will  and  The 
,.,nature(,0.  or  by  the  circunrntanc-e  that  the  signature  .hall  be 
I  u.e.l  among  the  word,  of  the  te«timoniu„,  r|au„.  (,,)   ..^  of  the 
.la.,.se  of  atte.st«t,o„  (,,.  Hther  with  or  witho..t  a  blank  11 
,n  ervemng.  or  «hall  follow,  or  be  after,  or  under,  or  bemde  The 
a.  -sta  .on  elauso  (,,).  or  the  nan.es  (r).  or  one  of  the  name,  o'f   ,  . 
.suhs..nbn,g  w.t..es.se.s.  or  by  the  eireumstanee  that  the  signat, m 

rare  .f  the  w.ll  «hal.  be  wnttl.lltrth:^     XIT^^^^^^^^^^ 
.■,rnun.ta„ce  that  there  shall  appear  to  be  s.ffficienT  pL,  ^Jo 
at  the  botton.  of  the  preceding  .side  or  page,  or  other  portion  of  the 
.a„.e  paper,  on  wh.eh  the  will  i.  written,  to  contain    he     g„  t.at 
and  the  enumerat.o„  of  the  above  cireu„..tance.s  shall  „ot  eltnS 
.1     r,.eral.^  of  tU.  above  enactment;    but  no  signatur/:  d 


lit 


<  HAPTM  VI. 


{m}  In  lmiii.<  tltimmoiui.  :V>  L..I  1'  •>()« 
»li.  r.-  ihr  will  wtts  f„l,l„l  up  and'  sienwi 
li.v  Ihf  testator  on  the  oulwid,.,  bo  that 
Ih.-  uiliicKwH  couKI  not  st-e  aiiythinff  of 
Ihc  will;  HO  in  In  Imni.i  Pearoom,  33  U ,1 
I'.  177.     In    Trolt  v.  Troft,  2<J  L.  J    I'' 
l-ii.  the  t<-»t«tor'»  name  occurrinR  as 
I'-  hist  wonl  of  a  holograph  wiU.  *»« 
lull,  a  .siifticient   HiKnature.     In  Uu-i, 
V  /..,,, .V.  I |.H«J  P.  ,.  the  testator  wrote 
the  .iu|)o.sitive  part  of  th"  will  en  one 
»h,rt  of  ,«prr,  an.i  at  the  bottom  of 
tin-  the  witneMes  wrote  their  nameH  • 
on  the  top  of  another  sheet  th(..  teMtatoi^ 
wrote  a  kind  of  deeUration  as  lo  the 
jiap.  r  heing  his  will,  eommeneing    ■'  I 
l»«vi.l  ix.w  H,"  :  ho  acknowlHKed  this 
a.- Ins  ..wnature.  an.l  it  was  held  to  be  a 
sufhcient  execution.     The   case   is   re" 
lerrw  to  ante.  p.  |(K».     I„  Swe^lland  v 
.S.nW/fl«rf,  34  L.  J.  1'.  42,  the  first  five 
shee..  were  Hixned  and  attested,    but 
n"t  the  sixth  and  last,  and  the  ;holo 

';./Wib.l07,i„eae-hof-whi:hi' 
tlu.  signature,  was  written  in  the  wrong 

I'arol  evidence  is  admissible  to  show 
quo  ammo  the  tesutor  sign«I  his  name^ 
Ihhn  V.  Ihinn.  L.  R.,  |  p.  4  |)   of,     ' 

(")  Pofje  V.  Ikmoran,  3  Jur.  N  S  '•>•>(» 
where  the  signature  was  at  the  end  of  a 
notarial   certificate,    immediately    fol 
io«.ng  the  will,  and  detailing  the  c^. 


euniHtanc..s  under  which  it  was  ina.1.. 
and  ,t  was  hel.l  gomi.  *''• 

«;l.ere  .ho  whole  of  the  di.s|'„«i„g'  L.^^^ 
li^l^^^  fooscan;    the  secotid  and 

{/>)  In  iM.nts  Mann.  28  L.  J  P  lo  . 
In  h,n„  Torre.  8  .Tur.  .\.  ,S.  Am  1' 
h<>ms  V,nmore.  2  R„b.  ,m  .  /„  4^.," 
'V>«o«.  ON.  ofC.  307.  "'* 

(?>  In  fmnif,  »„ner.  31  L.  .1  P  fi9  . 
Inboniolluchale.  L.  R.,  1  |'.  &j,  -.yi; 
In  6o«M  Casm..re.  ib.  .1;VJ ;  /„"„,; 
Penrn.    1    P.    n    7,,.    /„  a,  ,.    "'* 

IlitOlJP.  44.  •  ■'"  *"'••*  ^'^<»"•• 

t'^^f  "i.*""'"  *'"»**•  7  N.  of  C.  tl9 
V)  tn  bonm  Jonen.   .'J4  L    J    p   ji 

l^f^y  P«ddephatt.  L.  U..2  P.  i  f,: 
oil'  ,  r"  """Md,  L.  R..  3  P  ft  U 
211  ;  /„6,,„„  c,k„,„^  25  T.  L.  U.  r.l«" 

„<f''»t"r:«''"A^rf.  L.  R..  3P   ft 

*  I>-  4.  If,  however,  at  the  time  of 
exiyution  the  paper  is  so  folded  that  no 
writing  ,s  visible,  it  must  l«  p^ved  th^t 
the  will  was  written  before  t'he  t^flf'r 
2S0  **""  ^''""'"'"<'>  32  L.  J.  P. 

(«)  In  bonis  WiUinvu,  L.  R.,  I  P   * 
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c-MArrn  vi.  he  raid  art  or  thin  act  shall  Iw  u|)«Tativf  to  give  eflprt  to  any 
disposition  t>r  direction  which  is  undernoath,  «)r  which  folh.wH 
it  (m)  :  nor  shall  it  give  effect  to  any  di«{»o8ition  or  direcfum 
inserted  after  the  signature  shall  be  made  (r), 

"  '2.  The  provi-^ioiis  of  this  act  shall  extend  and  be  applied  to 
pvery  vill  already  mmlo,  where  administration  or  probate  han 
not  already  been  grantwl  or  ordered  by  a  Court  of  competent 
jurisdiction,  in  conscHjuence  of  the  defective  execution  of  such  will, 
or  where  the  property,  not  being  within  the  jurisdiction  <if  the 
Ecclesiastical  Courts,  has  not  l)een  possessed  or  enjoyeil  by  sonii> 
person  or  persons  claiming  to  be  entitled  thereto,  in  c(»nsef|ueiiii. 
of  the  defective  execution  of  such  will,  or  the  right  thereto  shall 
not  have  been  decided  to  l»e  in  some  other  person  or  persons  thaTi 
the  persons  claiming  under  the  will,  by  a  Court  of  com[)eteiit 
jurisdiction,  in  consetjuence  of  the  defective  execution  of  sucli 
will." 

The  wording  of  this  statute  may  perhaps  seem  needlessly  particular 
to  the  reader  who  has  not  consulted  the  decisions  which  led  to  its 
enactment ;  but  it  is  unnecessary  to  treat  of  those  decisions  here, 
since  the  2iul  section  of  the  statute  renders  it  impossible  that  the 
validity  of  any  will  should  now  be  determined  by  them. 

VI.  -Acknowledgment  of  Testator's  Signature.  -  The  statute 
1  Vict.  c.  26,  placed  the  law  with  regard  to  the  acknowledgment 
of  wills  on  a  new  footing.    The  signature  of  the  testator  is  to  be 

(h)  1 1,  tmtiis  Urfiild.SJur.H.  S.  1172; 
In  /«>».«  IhtW.u;  L.  K.,  1  1'.  &  1>.  1S9 ; 
In  bonis  W'ouds,  ib.  550 ;  lit  bimia 
Whitf,  [ISUtS]  1  Ir.  R.  aeo ;  in  all  tlirao 
.•ascs  the  appointment  of  executors 
(oUuwod  the  signature.  But  in  a  few 
eases  the  Court  has  been  satisfied  by 
the  mode  of  writing,  or  by  the  context, 
that  a  part  which  physically  followed 
the  signature  bclongwl  properly  to  that 
which  preceded  it,  as  in  In  bonis  Aim- 
worth,  L.  R.  2  P.  &  D.  151.  So 
where  a  sentence,  which  want  of 
space  prevented  being  completed  at  the 
l>ottom  of  a  page,  was  continued,  with 
an  asterisk  of  rffert>nce,  on  a  previous 
page,  or  at  Ihti  t>ack.  In  bonio  KimpUin, 
.13  L.  J.  P.  153  ;  In  bonis  liirl,  L.  R.,  2 
F.  It,  D.  214  (the  heir  at  law  consented, 
biit  tlic  decision  is  clearly  wronj;) ;  and 
sec  In  (/  <ii'  Wilkinson,  L.  R.,  •)  V.  1). 
100  (alteration) ;  In  fxmis  Oreentmod, 
[Isyi'l,  r.  7.  Iu/n6o«i«.4n<ifec[IH93J 
P.  283,probat.'  was  granted  of  one  page 
only  of  a  will  signed  by  the  testator, 
containing  an  unfinished  sentence  com- 


plutud  on  the  next  page.  Coniixm-  In 
iMinis  iVhite,  30  L.  J.  1*.  55 ;  In  fxtnix 
Oee,  78  L.  T.  843 ;  /»  bonis  lh„rh.  47 
L.  .1.  P.  45;  iliUward  v.  Busutll,  20 
T.  L.  R.  714.  So  where  the  will  was 
written  on  the  first  and  third  sides, 
which  it  tilled,  and  the  signature  k^s 
written  cross-ways  on  the  second  :  In 
bonis  Coombs,  L.  R.,  1  P.  *  i>. 302.  Aiii 
where,  a  lithographed  form  occupyiiii; 
the  first  page,  tho  will  was  written  on 
and  filled  the  second  and  third,  but  was 
signed  in  the  form,  this  was  held  good. 
In  bonis  Wotlon,  L.  R.,  3  P.  4  D.  139. 
(.See  the  remarks  on  this  case  in  Boyle  v. 
Harris,  [1895]  P.  163,  and  compare  In 
bonis  Firench,  23  L.  R.  Ir.  433:  In 
bonis  ailbert,  78  L.  T.  762. )  In  all  lli.»« 
cases  it  was  proved  that  the  part  in 
question  was  written  Ix'fore  execution. 
This  proof  failed  in  In  bonis  Whilt,  30 
L.  J.  P.  55,  and  the  part  was  rejected. 
S«e  aiso  Iii  bonis  Death,  30  L.  T.  33. 

(v)  In  bonis  Arthur.  L.  R.,  2  P.  &  D. 
273. 


ACKWOWtKDOSIESrT  OF  TK8TAT0r'«  gtONATURB. 


11.1 


tan..u.  pre^noe  of  the  wit„...«.  (.,,  .fc,  J  forn  ^  the  ^^^^ 
-m.  n.#t  be  "  made  "  More  one.  and  the  will  aeknowJZ 
l..foro  ,h.  ro,t  or  acknowledged  before  all  the  witnesnen  separately 
without  any  of  them  having  «.en  the  signature  • 

A.  to  this  ,K>int   the  following  derisions  have  been  made  with 
rxaril  to  aeknowie<lgn-  .  "  '*'^'' 

(a)   The  signature  i.  cknowledged  may   be  made  bv  th- 

testator,  or  by  another  for  hm.(x).  •    *'"' 

0>)A  testator,  whether  speeehless  or  not.  may  acknowledge  hi- 
signature  by  gestures  (y).  -"wieuge  ou 

(c)  There  is  no  sufficient  acknowledgment  unless  the  witnesses 
.Mther  saw  or  mrght  have  seen  the  signature  (t)  not  ev«n  Vh^ 
the  testator  should  expressly  declare  thaV  f».  T      ^°"«'' 

by  them  is  his  will  (a)  ^  '  *'''  P"'^'"  *°  ^  ««««*«' 

(.iMVhen  the  witnesses  either  saw  or  n.ight  have  seen  the 
.gnature.  an  express  acknowledgment  of  the  signature  its^^s  not 
necessary,  a  mere  statement  that  the  paper  is  his  w  IiTa 
nvcfon  to  them  to  put  their  names  under  L(      o  evel  i  ~  "'  ! 
h>-  the  testator  (rf).  or  by  some  person  in  his  p Lancet;  Z" 
the  paper,  is  sufficient  (_/ ).  ^  ^  '   "*  *'«" 


(«•)  Moore  V.  KiHg,  3  Curt.  243  2  \ 

''"""",'••  **  H.    U   a    UK);   UyaU  V 

,«.-A  118931  K  5.     A,  to  ;h,t  k  the 

|.h-.,onco     of  the  witnesses,  see  A'm.M 

.  «*».  nupra.  on  the  "  presence  "  of  the 
testator. 

klfli"  '»"'  ^''''"'''  '  ^'"^-  908-     S«« 
,  >  ,    r'*'^''-  *""■•  P-  'fS.  n.  (r). 
(V)  /«  6,)»w  /)„vies.  2  Bob.  337  ;  and 

Z/^  ''■  '''"^"'  **"*•  !'•  *^"' 
(:)  /«  ioiiM  Harrison.  2  Curt    8(11  . 
/t-;^.«e„^,.3Curt   IW.iM.I^.Rr- 
&p..^3i;/„w,r,UV..iN:'of<. 

*  7acW«,  .i  N.  of  c.  .supp.  1. 

(«)  /^U!f*,„    V.    />ari-,r,    1    Rob    U  ■ 
AW  V.  Xunllr.  I  Jur..  N.  «  ,  40s  .  /  " 

K^co,„ra.  „ust  be  rx^arded  a^'over: 

(M  In  fc.,,„,w  /Jam.  3  Curt.  748  •  I„ 
J.— VOL.   I. 


*"«»>    Anhmorr,    ib.    75(i  ■  n,„:ii:^ 

sri^^.^'•i••^'^7^^-- 
t^.r-^-f^ote.it-o.ra'-b::: 

cited  aro  conflicting,  or  the  ear  Lr  o^e^ 
o^errulea  by  the  later  on«,).  Ind  i^ 
VVm..  ExorB..  Pt.  I..  Rk.  n./cni . 

(rf)  In  honit  ThotHson.  4  N.  of  f  1(43 
^Cru"  ':•*"!"'••"•  3  Curt.  .107.  7  luV 
A  .nfree  v.  y,„W,-r.  13  P.  D.  10 .  " 

Inborn,  Joneo,  I  Jur.  N.  S.  109«  .  7 
Mn<  V.  l,u,lemnU  U  R.,  3  P.  4  i) 
A«6o«.,//,«Aop,30VV.R.5«7.     Ji 
•WornW  V.  Dougla,,  L.  R.,  3  P  i 
where  the  evidence  faik-.t  to  cor        ,. 
thoO,urt  that  the  t<«ta,„r*rav     . 

of  th,  request  n   the  tkirci  parly. 
(O  The  decision  in /„ft„„,.,^^, 

question;  and   see  In  bo,uT tS^- 
2Curt.  32ti,  Hawlint, 
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(e)  When  the  signature  is  seen  or  expresaly  acknowledged,  it  is 
not  material  that  the  witnesses  are  not  told  that  the  instrument  is 
a  will  ((j),  or  are  deceived  into  thinking  that  it  is  a  deed  (h). 

{{)  It  is  of  course  sufficient,  on  a  re-execution,  merely  to  acknow- 
ledge the  signature  made  on  a  former  execution  (i). 


Simultant?oua 
presence  of 
witnesaes. 


What  a  suffi. 
cient  sub- 
Bcription  ; 
— a  mark  ; 
initials ; 


Vn —Attestation  and  Sabscription  by  Witnesses.  The  next 
statutory  requisition  is,  that  the  will(/)  be  "attested  and  subscribed  " 
by  the  witnesses. 

It  follows  from  what  has  been  above  stated  that  the  will 
must  be  signed  by  or  for  the  testator,  and  his  signature  must  \h> 
acknowledged,  before  either  of  the  witnesses  signs  {k).  The  signatuic 
must  be  made  or  acknowledged  in  the  presence  of  the  witnesses 
simultaneously,  and  not  at  different  times  (/),  and  they  must 
themselves  subscribe  their  names  in  the  presence  of  the  testator  (/«), 
though  not  necessarily  in  the  presence  of  each  other  (n). 

A  mark  has  been  decided  to  be  a  sufficient  subscription  («) : 
but  it  is  never  advisable,  where  it  can  be  avoided  (and,  now  that 
the  art  of  writing  is  so  common,  seldom  necessary),  to  emplnv 
marksmen  as  witnesses.  The  initials  of  the  witnesses  also  amount 
to  a  sufficient  subscription,  if  placed  for  their  signatures,  as  attesting 
the  execution  (p) ;  but  not  if  they  are  placed  in  the  margin  opposite 
to,  and  apparently  for  the  purpose  only  of  identifying,  alterations  (q). 


ig)  Keigiein  v.  Keigwin,  sup.  j  Faulds 
V.  Jackson,  (>  N.  of  C.  Supp.  1 ;  In  bonis 
Moore,  [1901],  P.  44. 

(A)  Sugd.  K.  P.  Stat.  p.  340  ;  but  see 
the  observations  of  (Sir  H.  J.  Fust,  in 
Willis  V.  Lowe,  5  N.  of  C.  432. 

(0  Jn  bonis  Dewell,  17  Jur.  1 130. 

{))  .See  In  bonis  Topham,  7  N.  of  C. 
272,  where  an  addition  to  the  will  was 
made  aft((r  one  witness  had  signed. 

(i)  In  bonis  Olding,  2  Curt.  805 ;  In 
bonis  Byrd,  3  Curt.  117;  Cooper  v. 
Bockett,  ib.  (M8 ;  Charllon  v.  Hind- 
marsh,  1  Sw.  &  Tr.  433,  Hindmarsh  v. 
CharlUm,  8  H.  L.  C.  160.  See  also  In 
bonis  Summers,  2  Rob.  29»,  where,  how- 
ever, the  testator  acknowledged  the 
will  (if  anything)  and  not  his  signature. 
As  to  what  is  sufticient  evidence  that 
the  testator  signed  before  the  witni-sses 
in  cases  where  there  is  no  direct  proof 
that  they  saw  the  testator's  signature, 
sec  Cooper  v.  Bockett,  supra  ;  (lu-illim 
V.  Gwillim,  29  I>.  J.  P.  31 ;  Pearson  v. 
Pearson,  h.  K.,  2  1'.  &  1).  451  ;  Fisrhrr 
V.  Popham,  L.  R..  3  P.  *  D.  24(1; 
Wright  v.  Sanderson,  9  P.  lJ.14!t.  In 
Burke  v.  Aluore,  Ir.  R.  U  Eij.  (iO»,  the 


will  ha<l  been  signed  by  another  person 
at  the  testator's  request,  and  attested. 
but  even  if  this  execution  was  go<Ml  (as 
to  which  sec  ante,  p.  108),  the  testator 
destroyed  the  effect  of  it  by  himself 
signing  the  will  with  a  mark  after  the 
witnesses  had  written  their  names. 

(/)  In  bonis  Allen,  2  Curt.  331 ;  In 
bonis  Simmonds,  3  ib.  79 ;  Moore  v. 
A'i'm<7,  ib.  243;  WyaU  v.  Berry,  [l«!i:tl 
P.  5;  Brown  v.  Skirrow,  [1002]  P.  3. 

(m)  /»  bonis  Norton,  2  Jur.  N.  S.  ;t()it. 

(«)  Faulds  V.  Jackson,  6  N.  of  C.  Siipp. 
1,  Sugd.  R.  P.  S.  342.  The  dirliini 
contra  in  Casement  v.  Fulton,  5  ,Moo.  I'. 
C.  C.  140,  has  not  been  followed  in  In 
bonis  Webb,  1  Deane.  1.  See  also 
British  Museum  v.  White,  3  M.  &  Pay. 
<!89  ;  Sullimn  v.  Sullitan,  3  L.  R.  iV. 
299.    See  Sol.  J.,  vol.  liii.  pp.  212.  482. 

(o)  Harrison  v.  Harrison,  8  Ves.  IS.'i; 
Addy  V.  Grix,  id.  504  ;  In  bonis  .lmi«<. 
2  Rob.  lie  ;  In  bonis  Ashmore,  3  Curl. 
75«  ;  Clarke  v.  Clarke,  6  L.  R.  Ir.  47  (a 
strong  case). 

(/))  In  bonis  Christian,  2  Rob.  li(t, 

(q)  In  bonis  Martin,  1  Rob.  712;  In 
bonis   Cunningham,   29    L.    J.    P.   71. 


ATTESTATION  AND  SUBSCRIPTION  By  WITNESSES. 

A  Witness  need  not  sign  his  own  name,  if  the  name  actually  sub- 
scribed be  mtended  to  represent  his  name  (r)  ■    or  ^  ^.     ■  ! 
(without  any  name)  is  sufficient,  if  inte„de!l\o  I  t.t  him  J 
w.t ness  (.).     But  ■   a  «.ong  name  be  signed  with  the     Lul  c. 
,nak.ng  ,t  appear  that  the  will  was  attested  bv  the  person  to  wT 
...at  name  belongs    instead  of  the  actual  witneTX  sZt" 
t...n  .s  msufhcentW.    And  if  the  witness  signs  part  of    ,      ^ 
name  m   such   a  way  as    to  shew  thof  1,„   i  • 

a  .ompiete  s.gnatur/.  this  is  tj^luonZ  "se  "r"'  '*  " 
...cient  («).     If  the  witness  cannot  wr^Z  lid  mryTg^id":! 

.s^ems  to  be  no  distinction  in  these  rsptr/T^  ^  -  f-t,  there 
•.sign"  and  "subscribe";    any  act   2r  f  T'u  ''"  ""^'^■^ 

noticed,  would  be  a  good  signature  bv  a  te  T'  "  ?.'  "'  ''^'^"" 
•signature  by  a  witnefs.^with  ho—r  T  '  """''*  '"'  **  ^'^ 
subscription  of  the  witness  s  reXTd  ^o t"  T*^'"'^'''  ^''^  *'' 
of  the  testator,  and  must  not  1  ,  the  c  1"  '"  *'''  P"^"^^« 
signature  made  by  some  othe;  ZZnLT  .'  ''"'""'''  '^  '^ 
witness  himself  at  some  other  time  and  n!.  "  T'  "'  ^'^  *'''' 
hin.  in  the  presence  of  the  testatoT^^)  '  -'^"-•«d«eJ  by 

Where  the  will  has  been  once  attest^rl  K. 
sufficient  for  him.  on  a  re-executio ,     1        ^  '  T*"''''  ''  ''  "°* 
dry  pen  ;  he  must  do  some  acUppZt  on'^h  T  '";  T""  "'^'^  "^ 
otherwise  it  is  no  more  than  a^ C  :i';I::r '  t^^^^^^ 
witness  to  a  former  execution,  on  attesti.^T.i  j'  fot  th7     "  ! 
tune,  did  not  again  write  her  name  but  aft!r\  '^^°"'* 

the  first  execution.,  wrote  the  name  o    her  r     7'""  "n""' "" 
Sir  H.  J.  Fust  considered  that  to  h  J  ,'  •"'^"'^^'      ^"«t"'." 

Nv  al«)  /«  6o»,-,  SAearn.  .W  L    J    P  -       -  '  " 

lo ;  /»  &o»i»  atreatletf,  [18!t|  I  I>  '170     ' 
(r)  /„  bo«i,  Olliver,  2  .Spink^'.  57?" 
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CIUPTIB  VI. 


— wrons; 
name; 


—stealing  ; 

— Kiiiding  the 
Imnd. 


Hiffcrcii'-o 
Ix'twcen 
xiif nature  hy 
witni-iw  and 
'jy  U'Htator. 


Mu.st  !«•  an 
aft  apparent 
on  the  paper, 


('•)  llarrimn  v.  iY,  in,  3  O  H  117. 
In  bomn  frith    •>7  r     i    i.  ^  '' • 

(»)  In  bonis  Sperlim,  33  L   J    I'mh        n  *f '    ."  """"'  ^tt*",  31  L.  J    I>    |-..i 

-'■"?— ■^"^■^"-■-  Sir--".;j^s? 

(r)  Mwre  V.  Kimj,  3  Curt  «41 .  /  . 
6o»i.<  Copr.  2  Roll  -j-i^.  /  V  ■}  '  '" 
7   Inr    l.^Tr      ,.••"'' ;  'f^fmnh  While 

r'' '  '» *';»<*  ^"w./M,  3!»  L.  .J  i.  !,. : 

/"*"'"*  <^'"»n.n^A«m,  29  L   r  P  7i     /" 
*.;».>  .V«rfrf„.t.l  R.  3    ;  iV,;,^" 

(-)  ^"6«»Mrrc«,n,oN.  2Uob.  311 


witlUheintentioluh^lal^a^^- 
I.U  writer  ,  „»„,e  or  otherwine  idS 
m.  :   In  boni,  Eynon,  L.  R..  3  l'  &  D 

(')  Pr,j,,r  V.  Pr^o^,  29  L.  .j".  R  114  . 
'"  '*«"'  IfWinglnn,  111'   I>   go  ' 

l,i,".'  ^,'' *■.'«"  .^/"'Wc'-t.  L.R.;3  K  &  D. 
Ir  7^.  '''""  '•  -'^•'^'""*.  3  L.  R. 

(«)  /«  6r,«,>  }i,jr4^  3  f.„rt.  117.     Hut 
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EXECUTION  AND  ATTESTATION  Ot    WILLS. 


CBAPTBR  VI. 


— and  de- 
scriptive of 
the  witness. 


Position  ot 

witness's 

signature. 


Applicability 
of  attestation 
to  several 
distinct 
parts  of  a 
will: 


will,  wrote  the  day  of  the  month  against  his  fonner  signature, 
and  crossed  one  of  the  letters  in  it,  not  intending  that  the  mark 
made  by  crossing  the  letter  should  stand  for  his  signature,  but 
supposing  that  the  addition  of  the  date  was  equivalent  to  a  repetition 
of  the  signature,  it  was  held  by  Sir  C.  Cresswell  that  the  will  wa.^ 
not  duly  re-executed  (a).  In  these  cases  the  attestation  was  in- 
sufficient, because  there  was  no  proof  that  the  word  "  Bristol  "  in 
the  one  case,  and  the  mark  across  the  letter  in  the  other,  were 
intended  to  represent  the  witness's  signature.  They  were  nothing 
more  than  acknowledgments  of  the  former  signatures.  The  signa- 
ture must  be  such  as  is  descriptive  of  the  witness,  whether  by  a 
mark,  or  by  initials,  or  by  his  full  name  (6),  or  by  a  description 
without  name  (c) ;  a  view  which  nccesssarily  denies  efficacy  a.s  a 
signature  to  the  writing  of  the  date. 

The  signature  of  the  witnesses  may  be  placed  in  any  part  of  the 
will ;  for  instance,  the  will  ending  on  the  first  side  of  a  sheet  of 
letter  paper,  the  witnesses  may  sign  on  tl.  fourth  side  (d) ;  and  the 
will  ending  on  the  middle  of  the  third  side,  and  two  of  the  witnesses 
signing  at  the  end,  and  another  signing  in  a  vacant  space  on  the 
second  side  opposite  the  other  two,  was  held  a  sufficient  attestation 
by  three  witnesses  under  the  Statute  of  Franc':;  (e).  And  if  the 
witnesses  sign  their  names  opposite  alteration  -  will,  and  not 

in  the  proper  place,  it  may  be  proved  by  p  jnce  that  thev 

intended  to  attest  the  testator's  signature  (y  vhere  they  sign 

in  a  blank  space  in  the  body  of  the  will  (</).  .  u.,  .1/  must  of  course 
be  proved  that  any  part  of  the  will  which  follows  the  signatures  of 
the  witnesses  was  written  before  they  signed  (A).  An  attestation 
clause  is  not  required  (t). 

A  will  may  be  composed  of  several  clauses  written  at  distinct 
intervals,  and  one  memorandum  of  attestation  subscribed  to  the 
last  part  may  apply  to  the  whole,  including  as  well  what  was 
long  before  written  as  what  had  been  recently  added,  though  tlie 
antecedent  part  bears  a  different  date,  and  is  complete  in  itself, 
independently  of  the  latter  (;).    And  the  same  general  doctrine 


(a)  Charlton  v.  Ilindmarith,  1  Sw.  & 
Tr.  433  i  Uindmarth  v.  Charlton,  8  H. 
L.  C.  160. 

(6)  Per  Lord  Chelmsford,  8  H.  L.  Ca. 
171. 

(r)  In  bonis  Sperling,  33  L.  J.  P. 
26. 

(d)  In  bonis  Chamney,  1  Rob.  757, 
In  bonis  Rraddock,  1  P.  I).  433  ;  In 
bonis  Fuller,  [1892]  P.  377;  ante,  p.  1 1 1. 

(e)  Robtrit  v.  PhiUips,  4  E.  &  U.  450. 


(/)  In  bonis  Slreatley,  [1891]  P.  17i. 

(y)  in  bonis  Ellison,  [1907]  2  Ir.  K. 
480. 

(A)  /»  bonis  Jones,  \  N.  of  C.  31W. 
See  Bylts  v.  Cox,  74  L.  T.  222,  when' 
the  signature  of  one  witness  appeared 
above  that  of  the  testator. 

(i)  Post.  p.  120. 

(;)  Carleton  xMriffin,  1  Burr.  549 ;  /« 
bonis  CnUrnlt,  33  L.  J.  P.  10*1;  *■<■ 
post,  p.  132. 
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aj){)lips  to  a  will  whose  contents  arc  distrib.if«l  ft         u 

s.K.ots  Of  paper,  which  would  be  adc.iSv'ats  ^"jf  ;''-7'    --- - 

memorandum,  provided  all  the  detached  oart,  w„r»  ""'^^      .  t«scv..r«i 

;..  act  of  attestation  too.  place;  and  t^t  faT  7^  Jlt^"  ^-^  '"^^ 

1.C  presumed    unless  the  contrary  were  distinctly  prov«wr!^ 

«ona  also  that  of  the  attestation  being  intended' toVpTv  to  th^ 

w  ole.     The  presumption  would  be  somewhat  le,ss  strong  oLc^iii 

when  each  of  the  several  papers  has  a  distinct  independentharrcw'      .       „ 

a.  .-here  one  is  a  wi    and  the  other  a  codicil,  or  where  tl  v  co^   st  -^^^    "" 

of  two  separate  codicils  :    and  would  fail  altogether  where T 

memorandum  does  not  follow  the  whole.     Thus  where  tnf    ^ 

c,H,K..l  were  on  difTerent  sheets  found  pinned  togetL/    he  l,-; " 

bcnig  signed    by  the    testatiix    but    not  «ff»cf    i  " 

clause  written  on  the  back  of  the  w  1  2  ^JTu\  "I  "'''''''''"' 

fn  the  codicil  without  proof  that  It  Lr,.*^  '?  ^'  '^PP"^'*''''' 

sheets  were  pinned  togetheVat  the  tin.      T      k'^ •  '"'  ^'"^*  '"^^ 

where  there  L  an  evident  in  en  ion  th^^    1  "'^^'•"P*'«"  (0-     So 

he  separatelv  attested  ;  LtZre.  test  .  ""T.  ^'  ^^^^*  «»»«" 

the  witnesse;  subscribed  th;7rfo  ran  r^^^^^ 

an  attestation  clause  only  and  th  Jl  .     ^^^*  contained 

the  witnesses  attested    he'  la"*    iW^  T,  "t""  '"^  '''''^  ^''«* 

have  been  properly  e.xecuted  (T td      I  "'"  "''^^^W  not  to 

purporting  to  be  a  will  and    oi^  wer    writtn'  *";'.;"«*«^ 

of  the  same  sheet  of  pa,,er  and  botl  w  ,  ?  '^'^"■""^  P^^'' 

..the«r.stalonewa!a\te;:tttolSir^^ 

A  will  written  ,n  duplicate  is  not  duly  executed  bvth    *    .  . 
.signing  one  copy,  and  the  witnesses  attesttlfn  ,  ^^'^'^.^.^''tator  u,,,u..to 
other  (o).  attesting  and  subscribing  the  «*"• 

In  every  case  the  Court  must  be  satisfied  that  tK«  „ 
written  animo  attestandi ;  and  their  oo^^tion  T  T""""  ^'''  '^"''"- 

Ih"  material:  where  for  install     ^  ^^' '"'*'"'' P^'-pose  '""""•"■^'• 

signed  by  the  t^^t^^J^^^Sir'^  ''r"  ^''  ^•""^"• 
n«t  page  a  memorandum  o^Iv  nttv'' ?"  "  "'"'  '"^  ""  '''' 
to  which  three  names  were  subscrS  f  TT'  " '  ""'  """^"' 
-".Id  not  be  deemed  to  hav    been'l  LZT  "^''  *'"''  "^'^^^ 


(<)  «<»,rf  V.  .S,„u-ell,  S  Burr.  1775 

"'""  f'f  wiU  IB  on  several  sheeu  of 

■'•';  »"<' ""'IT  ea.s..»  cited  ante.  p.  m 

(».)A«f»   y.  t'rantli„,  I  IVane   7  • 
W«,«/  V   S„w,,„„rf.  34  L.  J.  K%I  : 

PI><PP»  V.  Hale,  ib.  166.  ' 


(»)  I n  bonis  Taylor,  2  IKoh  411  •  ..,.i 
-..  per  Lord  CanfpMl.  WL.  .  .'  q'b* 

K    508  '^■^'  ^-  ^'""''  H8W1  fir: 

(o)  y»  ioBw  //ntton,  fl  p   I)  204 

-o».     Jsee  also  Dunn  v.  />««»    il,   077 
referred  to  ante,  p.  loo.  '     '  ""• 
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CHAFTCB  VI.  though  it  wt/uld  not  necessarily  follow  that  a  person  did  not  sign 
as  a  witness  because  he  also  intended  his  signature  to  serve  another 
purpose,  e.g.,  his  acceptance  of  the  executorship  {q). 

Where  an  executed  will  was  altered,  and  the  witnesses  put  their 
initials  in  the  margin  opposite  the  alterations,  it  was  held  that  the 
will  was  not  properly  re-executed  (r).  But  this  decision  seems 
questionable,  for  the  initials  were  intended  to  represent  the  s!j.'na 
tures,  and  it  was  proved  (extrinsic  evidence  being  admissible  on  thi.s 
question)  that  they  were  written  with  the  intent  to  attest  the  will. 
Sometimes  it  is  important  to  prove  that  a  person  who  writes  lii.s 
name  on  a  will  does  not  do  so  as  witness  ;  for  example,  where  he  is 
a  legatee  under  the  will  (s). 


"  Presi'iic*' ' 
of  testator. 


Mental  con- 

Hciouanesa 

enscntial. 


VIII.  Subscription  in  "Presence"  of  Testator.  Thcwill.it 
will  be  observed,  is  re<|uired  to  be  subscribed  by  the  witnesses,  in 
the  "  presence  "  of  the  testator  {<).  The  design  of  the  legislature,  in 
making  this  requisition,  evidently  was,  that  the  testator  might  havo 
ocular  evidence  of  the  identity  of  the  instrument  subscribed  by  the 
witnesses  ;  and  this  design  has  been  kept  in  view  by  the  Court.s  in 
fixing  the  signification  of  the  word  "  presence."  To  constitute 
"  presence,"  in  the  first  plac*,  it  is  essential  that  the  testator  should 
•  e  mentally  capable  of  recognising  the  act  which  is  being  performed 
before  liim ;  for,  if  this  power  be  wanting,  his  mere  corporal 
presence  would  not  suffice.  Thus,  if  a  testator,  after  having  signed 
and  published  his  will,  and  before  the  witnesses  subscribe  their 
names,  falls  into  a  state  of  insensibility  (whether  permanent  or 
temporary)  the  attestation  is  insufficient  (m). 

And  the  testator  ought  not  merely  to  posse.ss  the  mental  power 
of  recognising,  but  be  actually  conscious  of,  the  transaction  in 
which  the  witnesses  are  engaged  ;  for  if  a  will  were  attestetl  in  a 
secret  and  clandestine  manner,  without  the  knowledge  of  the 
testator,  the  fact  of  his  being  in  the  room  in  which  it  was  done 
wi.uld  not  avail  (r).  Nor,  on  the  other  hand,  would  the  circuni- 
star  e  of  the  testator  not  being  in  the  same  room  invalidate  the 
at'  station,  if  it  took  place  within  his  view.  TI.us,  in  the  case 
of  Shires  v.  Glascock  (ir),  the  testator  being  in  extreme  illness,  the 


(9)  Gri/filhs  V.  Grifftthf,  I..  K..  2  1'.  & 
D.  300. 

(r)  In  botiit  Martin,  6  N.  of  C.  fil)4. 

(»)  Ihinn  V.  />«»»,  L.  K.,  1  1'.  Is,  I). 
277;  In  bonis  Sharman,  ib.  0(il  ;  In 
bonis  Murjihi,  Ir.  R.  8  Eq.  3W»;  In 
bonis  Smith,  ir>  V.  D.  2. 

('}  Tbii  niquirement  was  also  made 


by  the  Statute  of  Frauds  in  the  case  «i 
wiIId  of  lands. 

(u)  Sight  V.  Prirr,  Doug.  241. 

{")  See  Longford  v.  Kyre,  I  P.  W. 
740 ;  Jenncr  v.  Ffinrh.  o  P.  1).  KMi. 

(ir)  2  Kalk.  C88.  See  aU-o  I>»ni  v. 
Smith,  3  Salk.  395  ;  In  bonis  Trimnill, 
U  Jur.  N.  S.  248, 


SUBSCRIPTION   IN   "  PRESKNCB  "  OP  TESTATOR. 

witne.s.eH  after  he  had  signed  his  will  withdrew  into  a  gallery 
l,..twoe„  wh.ch  and  the  testators  chamber  there  was  a  h,bbv  w th 
.la..s  doors,  and  the  glas.s  broken  in  some  places  ;    in  this  gallery 
tlu.  wt^esses  subscnbed  the  will  ;  it  was  proved  that  the  tfstator 
n.„ht  haye  seen  from  h.s  bed,  through  the  lobby  and  the  broken 
,lass  w.ndow    the  table  ,n  the  gallery  where  the  witnesseVsub 
.  r.bed  ;  and  th.s  was  adjudged  to  be  s„ffi.,ent ;  for  (it  was  obs^r  edj 
.lu.  statute  re.,u,red  attest.ng  in  his  presence  to  preyent  obtmS 
a.H.iu  ■  wdl  u.  p  ace  of  the  true  one  ;   here  the  signing  wa.  with  n 
v,..w  of  he  testator;  he  m.ght  haye  seen  it.  and  that  warenougi 
And  ,f  the  Witnesses  subscribe  their  names  in  the  .same  room  wE 
tlu.  testator  hes   though  the  curtain  of  the  bed  r/rZZZ'Z 
n  a  good  subscribing,  because  if  iq  in  ),;»  .  ' 

It  IS  not  even  necessary  that  the  testatnr  sl,„..u  V    •      . 

..!)i..io„  that  the  will  was  well  executed        "  ""  ''^'  "^ 

Upon  the  same  principle  it  is  clear  thnf  fi. 
the  places  occupied  by  the  te^tatoA;    .1         """■'  '■°"*'g"'ty  of 
will  not  suffice,  if  the  te '  Ito^    1    1  m      "'*"'""  '"-Pectively 
i«  necessarily  ^bstrttlrTh  s     n  1  '7''"T"  ''^"'^^'""«« 
fho  witnesses  proved  that  the    IT  T  ^^  '^""'^ <-*>'  ^'»*'" 

.■.l.a."l.e,.,  and  th;l  cli  ittthThT""  /''^  "'"  '"  ^"^  ^«»- 
from  her  cl.amb,  ^o  see  w^a  ^L  ^f  ^''\''''^  ''  "«^  ""*  P^-il'Je 
tiu-re  being  a  passage  and  S  or  7"  ""^  ^''^'^  '"  ^'^^  ^«»' 
,..^.Mh/.ilLsLr:S;^J^:;S-'^«  ^—  those 

position  he  could  not  r6)     And    ,       /"        T'''  ''  '"  ^''^  »'^*"«' 
'"/''('•).  when,  the  t^lA:;r^^^^^^ 

w.....em.ht,byincii„in;.nr^-— ;Xxr::; 
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tllAPTER  VI. 


Suflicirnt  if 
the  testator 
might  have 
seen. 


Tc-Htator  and 
witnediiea 
netnl  not  be  in 
name  house. 


Mere  con- 
tiguity  not 
sutfieient,  if 
the  testator's 
view  bo 
interrupted. 


Testator 
must  b«< 
eapabw  of 
seeing  in  his 
aotual 
position. 


•Vf  «•/««. V,  (Vor/r,  2  Curt    T>o 
"/»  I  Br.  C.  C.  90.  Dkk.  Mtr 

i-     i   [^-   {"  '*'""  ^"'•'.  2  Curt 

•'•'•';  Jn  6t(»i*  Aetvman,  I  Curt   9U     ' 

(a)  iarter  v.  Smlan,  85  L.  T.'to  is  tp 


the  same  effect. 

(A)  firown  v.  Shrrow.  [19021  P  .1 
M   lM&,SeI.294;   Sorton  {.  Hazetf 

U)eane.  250  ;  Je„ner  v.  />,„cA.  C  P  i). 
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CHAPTCB  VI. 


Where  a  tes- 
tator is  unable 
to  move  with- 
out assUt- 
ance ; 

— where  he  is 
bUnd. 


the  witnesses  attest  the  will,  but  not  in  the  situation  in  which  he 
was,  the  attestation  was  decided  not  to  be  good.  Lord  Ellen 
borough  said :— "  In  favour  of  attestation  it  is  presumed,  that  if 
the  testator  might  see,  he  did  see  ;  but  I  am  afraid,  that  if  we  grt 
beyond  the  rule  which  requires  that  the  witnesses  should  be  actually 
within  reach  of  the  organs  of  sight,  we  shall  be  giving  effect  to  an 
attestation  out  of  the  devisor's  presence,  as  to  which  the  rule  Ls, 
that  where  the  devisor  cannot  by  possibility  see  the  act  doing,  that 
is  out  of  his  presence." 

If  the  testator  be  unable  to  move  without  assistance,  and  have 
his  face  turned  from  the  witnesses,  so  that  it  is  out  of  his  power  to 
see  them,  if  he  so  wished,  the  attestation  will  be  insufficient  (rf). 
Where  the  testator  is  blind,  it  has  been  decided  that  the  position 
of  the  witnesses  must  be  such,  that  the  testator,  if  he  had  had  his 
eyesight,  might  have  been  able  to  see  them  sign  (e). 
•  Where  the  evidence  fails  to  show  in  what  part  of  the  room  the 
subscription  took  place,  it  would  be  presumed  that  the  most 
convenient  was  the  actual  spot,  and  the  ordinary  position  of  a 
table,  likely  to  have  been  used,  would  be  taken  into  considera- 
tion (/■). 

It  is  scarcely  necessary  to  add,  that  the  nature  of  the  occasion 
of  the  witnesses'  absence,  whether  for  the  ease  or  at  the  solicitation 
of  the  testator  or  otherwise,  is  wholly  immaterial  (y). 


Due  execu- 
tion when 
presumed. 


IX.— Attestation  Glause  unnecessary.— A  form  of  attestation  is 
expressly  dispensed  with  by  the  statute  I  Vict.  c.  26.  No  particular 
form  of  words  was  essential  even  under  the  old  law  to  constitute 
an  attestation  (h).  And  accordingly,  probate  has  been  granted 
of  a  will  where  both  the  witnesses  deposed  that  the  requirements 
of  the  act  had  not  been  complied  with,  the  Court  being  satisfied 
by  the  circumstances  that  the  evidence  was  mistaken  (t) ;  and  in 


(d)  Tribe  v.  Tribe.  I  Kob.  775. 

(e)  In  bonis  Pierey,  1  Rob.  278. 

( / )  Winchihea  v.  Wauchope,  3  Kuss. 
444. 

(g)  Broderick  v.  Broderick,  1  P.  W. 
239  J  Maehell  v.  Temple,  2  Show.  28S. 

(h)  A»  to  the  evidence  of  due  attes- 
tation, under  the  old  law.  when  the 
validity  of  the  will  was  called  in  ques- 
tion, see //anrf«  v.Jamcf,  Comyn.  531; 
Oroft  V.  Paulet,  2  Str.  1109;  S.  C,  8 
Viii.  Ab.  128.  pi.  4;  Brice  v.  Smith, 
Wille*.  1  ;  Jtandiffe  v.  Parkyns,  0  Dow, 
202;  Doe  v.  Daviet,  9  Q.  B.  648; 
Hitch  V.  Welh,  10  Beav.  84.  And  as 
to  when  due  execution  would  have  been 


presumed,  sec  Hands  v.  James ;  Cro/i  v. 
Pawlet,  supra ;  In  bonis  Seagram,  3  M. 
of  C.  436  ;  In  bonis  Mustou;  i  N.  of  C. 
289  ;  Jn  bonis  Johnson,  2  Curt.  341  ;  /n 
bonis  Luffman,  5  N.  r  I  C.  183  ;  In  bontK 
DicJcson,  6  ib.  278 ;  TroU  v.  Trott,  29 
L.  J.  P.  156. 

(i)  Leeeh  v.  Bates,  6  N.  of  C.  699. 
A  fortiori,  where  the  advene  evidence 
of  one  witness  is  opposed  by  the  affi- 
davit of  the  other  (deceased)  witnesn, 
Wright  v.  Bogers,  L.  R.,  1  P.  *  D.  fi7S. 
So,  where  the  witness  had  no  precise 
recollection  of  what  occurred,  Wright  v. 
Sanderson,  9  P.  D.  149 ;  Woodhouse  v. 
Balfour,  13  P.  D.  2 ;  In  bonis  Colyer, 
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another  rase,  where  the  witnesses  8o  deposed    h,.f  „„f         :■     , 

their  evidence  was  allowed  to  be  rebutte.1  hv  u'  T  )         f«"»'ve!y.    curr,,  v, 

present  at  the  execution,  assisted  by     ^  «  L^  l";. "'  T'"'  T""" 

it  appeared  that  the  requirements  of  the  statrhlT.       "'  *•"""'' 

with  (/).    And  in  a  rase  where  th    attitotiln    1  ""'"''""' 

the  will  was  signed  in  the  presence  of  tteatt.-  "'^'"^  *'"»* 

it  appeared  from  the  evidence  that  LI         f'"^'"*"-""-^-  ""'^ 

the.r  presence,  havin,  been  l^lZl^^l::^^-^  ^" 

probate  was  granted  (X).     But  where  ti,„r  '^^  '"' 

formal  attestation  clal    on  oL  JdeallTh*",  '"''""^  '"*  * 

of  both  witnesses  on  th.  other,  ;rXtV:lt«tr  ''^"""•^' 

-isageneralrule.thepresumptionofeompliancewththe  .  .  * 
re,]u.reraents  will  not  be  made,  unless  the  Jni  ***"*"'>'  Prfump.ion 

of  it  to  have  been  duly  c.ecut;d      Bu       ^   Xr"^  '**"  ™-^"'" 

the  testator's  papers  at  his  death,  and  t  ere  1  1  "  """"' 

circumstances,  due  execution  mav  be  pre  umll  TT'''''' 

no  attestation  clai«e  (,«).      And  in  a  r^ T^    '  "''""  '^  *''""  '« 

will  was  signed  by  thl  testatt  and  twTolr  ^"^'  ^"^r  ^''^ 

whom  were  dead),  without  any  attesta J!;  ^  'Znl  ^"  "^ 

prssumunturnte  esse  acta  "  enable,!  th.  n     !  1.  "     °'""'a 

executed,  although  there  was  roevW  ^°"  ''^  '^'  ^'"  ^"'^ 

of  one  of  the  alleged  wTtnZ"      te^;irw  d  '^"'^'^^^"« 

nm«t  be  proved  (o).  and  the  testator's  writ  e^  dtl'     T  ''^"'"" 

fact  are  insufficient,  though  accomnl   Zi       '^^''"•«t'""«  of  the 

to  by  him  as  a  cop;  of  hf  XT/  ;1esfntln'":h"'"^"^^^  '"'"'' 

executed  (,).    The  presumption  of  due  execuS  T  T     "I  '"'" 

«•'-  .  .  .worn  by  competent  persons^hT tltanfellr^ 


l^^]\^^-   »'''"'«7y.  Turner.  S9L. 
(;)  /<ay/iM  v.  Sayer,  3  N.  of  C.  22    »«. 

y.hnfu,  ib.  547;  Pennant  v/xit/ 
^'  '^»fji:  In  bonis  Hare,  ihZ 

Atlridge,   (1   N.    of  C     597    '„^"  'T'" 

^<.fc.  29  L  J   p"  IB,".™,     (?  *°"'*  '^o'- 
12  Moo  P  C  C  iri  '  P/"*  "■  ^'*<"-l». 


">  ,^ 'he  case,  citol  ante,  a  ^^5 
Compare  Han-is  y.  Knight.  15  P.  D  m 

«i.n      unT  proved,    post,    pp.     159 

"'"q-     HTiere    the    will    h.o   i"      ,    " 

(p)  In  bonis  Bipley,  I  Sw   a  Tr  <ta 
Athnson  v.  Morris,  [1897!  P  40  %     ' 
T.  £>e,  [1B03]  p.  13V        '  '^^  ^° '  *i^« 
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Attrfftalion 
clauiu^  ix 
unncccKxary. 


KXErt'TION  AND   ATTKSTATION   OF  WILLS. 


SugjjPHt  ion 
as  to  franiiiiR 
attestation 
claui<v8. 


As  to 

testator's 
signature. 


Ill 


the  tcHtator's  own 


seeming  witmwes  aro  fictitious,  and  arc 
handwriting  (7). 

The  provision  in  the  statute  I  Vict.  c.  2(5,  enacting  that  no  form 
of  attestation  sliall  be  necessary,  lias  been  much  observed  upon  ; 
but  it  seems  to  mean  only  that  no  clause  need  be  appendwl  to  tli.- 
will,  stating  that  the  refpiirements  of  the  act  have  been  complied 
with  (r) ;  and  is  not  inconsistent  with  the  provision  that  the 
witnesses  are  to  "  attest,"  as  well  as  subscribe  the  will,  the  word 
'•  attest  "  meaning  merely  to  act  as  a  witness,  which  might  in  fact 
be  done  without  subscription  (s) ;  although  upon  the  construction 
of  the  act  it  maybe  that  no  attestation  will  satisfy  it«?  requirements, 
except  through  the  outward  mark  of  subscription  (t).  The  "  sub- 
scription," "attestation,"  and  "foim  of  attestation,"  thus  refer 
to  matters  essentially  different  («). 

Still,  it  will  be  the  duty  of  persons  who  superintend  the  execution 
of  wills,  not  to  be  content  with  a  bare  subscription  of  the  witnesses' 
names,  but  to  make  them  subscribe  a  memorandum  of  attestation, 
recording  the  observance  of  all  the  circumstances  which  the  statute 
makes  necessary  to  constitute  a  valid  execution ;  (i.e.,  that  the 
signature  was  made,  or  acknowledged,  by  the  testator  in  the 
presence  of  the  witnesses,  both  being  present  at  the  same  time,  and 
that  they  sub-scribed  their  names  in  his  presence) ;  for,  though 
such  statement  in  the  memorandum  of  attestation  is  not  conclusive, 
and  does  not  preclude  intpiiry  into  the  fact,  it  would  afford  a  much 
stronger  presumption  that  the  statutory  requisition  had  l)cen 
complied  with,  than  where  it  is  wanting ;  and  in  the  absence  of 
sucii  a  memorandum,  the  witnesses  are  always  called  upon  by  tht? 
Court  of  Probate  to  make  an  affidavit  that  the  statute  was  in  fact 
complied  with.  It  will  not  be  advisable  for  a  testator,  except  where 
absolutely  necessary,  to  avail  himself  of  the  privilege,  whidi  the 
Wills  Act  expressly  confers,  of  acknowledging  the  signature  boforo 
the  witnesses,  instead  of  signing  it  in  their  presence,  or  of  the 
permission  to  sign  by  the  hand  of  another.  The  latter  expedient, 
indeed,  ought  to  be  restricted  in  practice  (though  the  legislature  has 
not  so  limited  it)  to  cases  of  extreme  physical  weakness,  rendering 


{g)  In  bonis  Let,  4  Jur.  N.  S.  790. 

(r)  Bryan  v.  White,  14  .Inr.  919. 

{»)  RirkelUi  v.  iMftm,  4  V.  &,  C.  919 ; 
and  see  Frnhfield  v.  Reed,  9  M.  &  Web. 
404  ;  nurdetl  v.  SpiMury.  10  CI.  &  Fin. 
:i4tl ;  lliidMin  v.  Parker,  1  Kob.  14,  8 
.lur.  788.  See  Ford  v.  Ktttle.  U  R..  9 
Q.  B.  1).  139,  a  bill  of  sale  case. 

(()  See  per  Sir  C.  Cresswell,  Charlton 


V.  Iliiidmarxh,  28  U  .1.  P.  132. 

(m)  An  attestation  clauw,  if  u»i-<l,  if 
no  part  of  the  will,  and  any  words  in 
the  clause  purporting  to  describe  the 
operation  of  a  testamentary  instrument. 
suiiU  as  "  whereby  the  first  cmiiii!  i:< 
caneelled,"'  do  not  affect  the  constnir- 
tion  or  etiect  of  the  instrument :  In 
bonis  Atkinson,  U  R.,  8  P.  D.  Kio. 


NUMBER,    Ac,    OF    WITNK88KS. 
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Ah  to  HiKiiJiiK 
l>.v  niark,  or 
I'.V  ninafiii- 

I'lmJK. 


,t  .m,.os..,bleor  diffioult  for  tho  testator  to  write  his  „„„,..•  i„ 

M..h  ™,  even  the  exertion  of  „,«!<!„«  a  mark  n.ijjl.t  h,.  opcresnive 

W  i,.-re  a  testator  «  unable  to  write  fro„>  ignorance,  perf.a  ..I  «  n.ark 

.s  to  he  preferred  to  a  mgnature  by  the  hand  of  another   as  beinir 

the  more  n.ual  nuKle  of  exin^ution  by  illiterate  persons  ;    f..r  in 

r,.«a..i  to  th.s  and  all  other  parti.-nlar.s,  the  prudent  eourse  is  to 

make  the  exee.Uion  of  the  will  eonform  as  nn.eh  as  possible  to  the 

t,;^.a.,.rs  orduiary  mmle  of  exeeuti„„  insfrnn.ents.     Whore  the 

« ,11  Ks  .,^n«l  by  a  third  person  on  behalf  of  the  testator,  the  si«„a- 

U.re.  of  eourse,  should,  though,  as  we  have  before  seen,  it  need  not 

neressanly.  be  n,  t^e  name  of  the  te.tator,  rather  than  that  of  the 

amanuenms,  who  should  merely  be  designate,!  in  the  memorandum 

o   at testafon  ;    where  ,t  would  be  proper  (though  not  necessary) 

that  the  peculiar  mode  of  execution  should  be  stated. 

X.    Number  of  Witnesses.     Wills  of  real  and  personal  estate  are  t       • 
now  su  jeet  to  the  same  rule  as  to  the  eeren.onia/of  ex^  ^    :  a "     'S'.~ 
■sueh  rule  differs  from  that  which  previously  obtained  in  regard 
either  spec.es  of  property  ;    two  witnesses,   instead  of  three    a.s 
formerly,  are  required  to  a  will  of  freehold  land,  and  two  witnesses 
are  also  nc^essar>-  to  a  will  of  personal  estate  or  copyholds   which 
formerly  rcHjuired  no  attestation. 

XI.    Credibility  of  Witnesses.     It  will  be  observed  that  in  the   am   . 
clause  above  stated,  which  regulates  th,.  .ff    .  .•        ',"*;,'    ^'"^  At,-M,ns 

legislature  hasdropped  the  re:;£^^,;t.^^?^:"^ 

i"  the  jpialification  of  the  witnesses  ;  l^tstTe;^^^^^  ^•""""•• 

ox,>,e,ssly  provided,  that  if  any  person  who  shall  atte.!  he  exen. 

t;<...  of  a  will  shall,  at  the  time  of  the  execution  thereof  or  It  Iv 

nme  afterwards,  be  incompetent  to  be  admitted  a  w   neL  to  prove 

tl...  e..ecution  thereof,  such  will  shall  not  on  that  account  b'etvHd 

Ft  seems  to  have  been  generally  considered  "  Mr     "Z 
remarks  (r),  "that  this  provision  ,.J      i  T''  •'"'"man   lVrHon«in. 

i,„.   1  ,         .     '    ProvLsion  not  only  qualifies  persons  who  """Ki-nt  to 

lune  been  rendered  infamous  by  conviction  for  crime  to  beTtf  J       «'-."-■'■■"- 
«itne.sNes  (as  it  clearly  does)  hut   th.t  i,  attesting  .,u«liii„|. 

w    X-  .         •  ""es;,  our,  that  it  even  gives  valii.'itv  f«  ... 

attesting  act  of  an  idiot  or  lunatic      This    hJ  ^ 

ciuestionable.     The  signature    tw',       v.  7'^'''  ''""'  ^'^''^ 

made  or  aeknowiedgSby  tl  te"  tor'  "n  th       '  ''^  "'^"'^"^  *"  '^ 
~  :  which  woufd  .see^  tim      l^tw'rr;'  ""nt 

{v)  First  edition  of  this  work,  p.  102. 


124 


cHArrcK  VI. 


Doubt 
whi'lhiT 
qusliKratioii 
I'XttimU  to 
lunBtirx.  or 
oIliiT  p»'rm)n» 
mentally 
inoapabli'. 


Suggest  ion  a» 
to  gcleotion 
o{  witmiwes. 


KXKCITION    AN1»  ATTKSTATION   nV  WII.I.s. 

was  given  (as  w»>  have  seon  (») )  to  the  «an.e  wonl  oicurrinR  in  th- 
deviwe  tlauso  of  the  Statnio  of  Frauds,  whi.h  rec,iuml  that    tli.. 
attesting  witnesnen  nhotild  Hiibscribe  in  the  testator's  '  presence  ' ; 
»uch  requisition  being  hehl  not  to  be  satisfied  in  a  case,  in  whidi 
the  testator  fell  into  a  state  of  insensibility,  before  the  witness,  - 
had  subseribed  their  names  to  the  memorandum  «>f   atteslatidn  ; 
and  the  1  Ith  section  of  the  recent  statute  seems  to  be  p«>rfe(Hv 
consistent  with  such  a  construction  ;    for  that  ( lause  does  not  iti 
terms  disiM-iise  with  all  personal  qualifications  in  the  witnesses  t.. 
perform  the  act ;   it  only  removes  the  legal  dis-iualification,  arisin;; 
out  of  his  incompetency  to  give  evidence  of  the  fact  in  a  judical 
proceeding,  which  evidently  may  co-exist  .  'mi  intellectual  capacity, 
as  in  the  case  of  a  person  whose  credibility  of  character  has  been 
destroved  bv  conviction  for  ciime,  a  species  of  disqualification 
which  was  peculiarly  inconvenient,  as  the  testator  might  have  been 
unaware  of  its  existence,  so  that  there  was  a  special  reason  for  ii.s 
removal,  which  does  not  apply  to  palpable  infirmity.    Surely,  if 
the  legislature  intended  to  enact  so  novel  (not  to  say  absurd)  a 
doctrine,  as  that  the  functions  of  an  attesting  witness  n>i«lit  be 
performed  bv  anv  one  who  could  scratch  a  paper  without  the  l.-ast 
glimmering  of  intellectual  consciousness,  this  would  have  been  dotu- 
in  terms  more  clear  and  explicit,  than  by  providing  that  persons 
incompetent  to  be  admitted  as  witnesses  to  prove  the  execution  ul 
a  will,  should  be  sufficient  attestators  -expressions  which  siein 
rather  to  suppose  a  personal  ability  on  the  part  of  the  wittiesses 
to  perlorm  the  act,  but  a  legal  disability  to  prove  it.     Perhaps  the 
point  is  not  very  likely  to  occur  in  practice  ;  for  no  testator  wouM 
think  of  choo.sing  an  idiot  (x)  or  lunatic  as  an  attesting  witness  to 
his  will,  unless  he  were  content  to  have  hu  own  sanity  called  in 
questioi'i.     And  here  it  may  be  observed,  faat  the  enlarged  licenie 
now  given,  in  regard  to  the  qualification  of  witnesses  to  wills,  will 


(ic)  Ante,  p.  118.  n..  ami  .see  the  judg- 
ment of  Dr.  Lushinjiton  in  llitdion  v. 
Parker,  1  Rob.  14.  8  .lur.  7«l>. 

{x)  "  Supposing  xuih  persons  to  be, 
teehnieally  speakinK.  eoniiwtent  attest- 
ing witnesses,  the  elleet  of  employing 
two  sueh  witn'-sses  would  be  to  render 
it  necessary  to  have  recourst  to  the 
testimony  of  other  persons,  for  the  pur- 
pose of  proving  the  lircumetances  of 
the  execution,  whieh  loulil  not,  iji  .>uch 
case,  be  done  (as  it  usually  is)  out  of 
the  mouths  of  the  witnesses  theinwlves  ; 
and  it  :s  to  be  observed  that,  although 
in  tho  case  of  a  deceased  witness,  proof 


of  liandwriting  is  sufficient,  the  pii'- 
sumption  being,  that  the  will  was  liulv 
attested,  especially  if  the  faota  e«srntial 
thereto  were  neorded  in  a  nieiiioran- 
dum  of  attestnliiin,  wliiili  was  suIj- 
sciilied  bv  the  deieased,  yet  it  (h.(s  ni'i 
{,  ,).jw  tiiat  any  such  ]iresum|)tiiiii 
would  ari.-<e  in  the  ea.se  of  a  lunati. 
witness,  whose  subscription  (tliou.li 
his  handwriting  might  be  proved  i, 
could  li'.'t  tie  con=i'!<Tr<l  .-vs;  affnrdini; 
any  security  that  attention  had  boej; 
paid  to  the  requisitions  of  the  statute. ' 
(Note  by  Mr.  Jarman.) 
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ALTERATIONS,    &r. 

;...t  in.hu-e  any  prudent  person  tu  abate  one  jot  of  Hc-r«pulo«..  anxiety 
.  mf  .1...  .iuty  of  attes,„,«  „  .jll  be  ..onfi.le.1  to  LJruTj 
.  Lanuter,  intell.^en.e.  an.l  station  in  ncMietv   a(Tor.    tt    ." 
.;.--„ptio„  in  favour  of  the  fairne.  an.i  pn;!!;'!       ^IH 
.  .■  .n."sact.on  ;  an.    p,v..|ud..  all  apprehension  i„  pur.i:^";! 
...hers  as  to  the  fae.bty  with  whieh  the  instr„ment^o„,d  Le  su 
,".  ,.1  ,„  a  eourt  of  j„s,i,..,  „,ai„st  any  attempt  to  i  .1„ .,    j  " 
a..i  now  that  the  re,u.s.te  nn.nber  of  witnesses  L  re<ln "    t.    J  ,' 
...  the  n.ore  easy,  as  we  1  as  i„,...rtant,  that  the  selection    LIm 

;..W.theva.i.iityoftheenti.w^ll!':tl!M;:n^^^^^ 
•>'l.-v,t„ess    whose  c.o„,,..teney  the  h-.Mslature  ha.  establi  he^ 
••>  .  •-troyn.s  h.s  interest ;  and  henee  the  renuuks  on  tht      «^' 
iiKMit  Jiave   HH.re  proper  v  found  a  ola...  I,,    . 

»i,i,.h  .„,„.  „,  .k/„ii,„„, ,;t:  szz:  •'■'to'" "" ■• 

>■•»'...  o™,„i,;„,  i,  i,iw:;'l';r:;r;' tr  '7°  ""■' " ■ 

"'™«  -r  i,„,,li,..,i„„  i„  .  U;''      ;/    <"   ""■«P"'a,c.J    b,  ,.„„^„„ 

'■J  J''  altorAlioiiH. 

n.ing  nu,re  than^^^erc'^.o^Z^^^^^ 

'uade  necessary  to  the  eltic.^      71       n  !^^''^  '•«^l'"renie„ts  was 

i"' Having  chos;n  to  Xte  to  hl*'u"'"  '^' '!"'  *"^*''*-  '"--'f. 
f-i"-chcase.ifXteltor    fr^^ 

.-.e  prescribed  for^aHt!::^^    ^:r ^t^  '"  T^'^  ^'^^ 
'i'o'mstances  is    that  h.  h    i       '^f ""'  *°  '^'^  ^^wn  from  these 

-  adopting:,:',:^:^  t^r^  ;"-r'  '^^-^^-'^  -«-» 

.*)  Ante.  p.  92  ^^''      ^'"'^  I"-''«"n'ptl0n   .s  slight 

(;///)  /«  /„,„,>  j/„„f,    fijj,,,,  ^,  I!"!!','"':  "f  "'"'<  ™n.  ludinK  «illi   tl.e 

ornpare    oWr„^rf    ,.    ,LreJ.  \mt]  ^6^,"   /Vl'"''^'"  *'- ''"^"°'«'K"ed! 

1.. )-'!>. -tated  ill  Chan,  VII.  ^  "^?.  '  ^-  ■P*'""".  4    HHutr.  380-  or  t, 

<:)  AccordinBlv    u-l.-  t         U  i  *'"*^''  *"  attestation  ..i:...Ju',°F  ^" 

>  .nature  or  l,y«tte,tatio„.  the  i'rrol!       Vr-  /      «7.^''-    "'""■^^-    ^    »'^      ^« 
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tim-iiii  \i 


t'ontoliW 
of  thf  pafxT 
iiuikI  !»• 

COIIipll'ti'. 


PrPHumpt  ion 
aKaiiiHl 
unlinixhi'd 
papers. 


Informal 
p«p»-r 

inU-ntl«>d  as  < 
pn"«i'nt  will. 


EXrXlTIOSJ  ANU  ATT.  STATION   OF  WII.I.-. 

J,  .10  tl..«  mHtruinwt  B  d«ly  Hgr.«l  ami  atteHt«l.  .tml  p  rfm  i,, 
all  ..tht-r  r.'HiH.ct«,  hut  must  m  ,,ar.-nt!  Ik-  -,.lHitt«l  „  .on.. 
,    i.l.-.    ••  \»4»rp  it  can  be  admittei?  to  prDbnto  (-1). 

Wli.  if,  how.-ver,  the  t.^^tator'^  d«.*i«n  of  iH'rfiKtmK  th.-  ,miM. 
is  fnwtmt.'.l  bv  HUtUion  cloath,  or  w^xMy.  ov  any  oth.-r  .iivoiu.  •  .rs 
urev»-nti=  '  .aiwe    no  Mvu-nvr    it  the  abwii.e  of  nmtun-cl  L     . 
mentar^  mteuti^.u  ari^'H  fmm  th.-  irni)erfe.t  state  of  the  dwin 
whi<U.  Uu.refof.v  „otw.n.stan.linK  it«  .l.foft.  will  be  .M.ept, 
the  will  ..f  the  denvwed.  pmvia^l  it  fullv  .i^.-los..s  Ins  tr    ameii 

Htlullli'  ('*i. 

But  thi-  dwtrine  in  favour  of  iinpert.-  t  pajHTH  .At«.n.  onlv 
where  tli.'  u,  f".t  \n  in  r-  aartl  to  some  formal  art.  whieh  thv  r.^>v. 
has  prescribe.,  as  »e.e^.<aiy  for  the  autheutitatioi.  of  hw  w.lL  .v. 
not  where  it  apfJies  to  ^  contents  of  the  instnnn.Mit ;  U't,  ij  n  u^ 
aetual  stuie  the  paper  .  ontains  onl;.-  a  T'^rtial  <lisel.«are  ..i  th. 
testumei.tarv  .seheme  of  the  .U-eeas.-.!,  it  neeess:  ,ly  faik  of  effrtt. 
even  thiu.gh  its  completion  was  prev-eiit*«i  bycir     mst«n.>>*  bey..,  ' 

his  control  (<i. 

In  short,  the  pn'Mumption  i>  always  :•       ns;  -hieh  twav 

self-evident  markf     t  being  unhnishe- 1       uid  n  « 

a8s»>rt  its  testamen-ary  eharact^T  disii     tK  t..         >>      >=        '•  > 
the  .ieceased  intei     -d  the  paper  in  1     .ulual  coif     i<>^ 
as  his  will,  or  thai  he  wan  j.reveut«Hl  t-  involunta' 
rompletinj;  it  (d).     And  probate  will  not    <>  granted  oi  ... 
mper-  witUout  th.  .  orisent  or  citation  •      lie  next  of  ki 

It  ought  to  be  ..*«erv.Hl,  however,  that     e  ar«  not  to  rank  union;! 
imhoate  or  unti    <hed  testam,  .»ary  paj    n.,  one  «  ach  is  shown 


H.tll 

ffl  ?ivt' 


'   (•')• 


.S'/.uf(f/.  2MiK..  P.  (' 
aH  to  tiie  testanieiii 
oonipli'tf  pap«'rx  ri 
tiff,  now  that  an 
tiiif  anil  attostii  i 
validity. 

{,!)  IVr  Sir  .1 
Unit  If.     >>w  »!'■'  i  . 

Bk.  n.,  r-h.  I!      i 

such  i'aw*H  art:  n..!    '■ 
vimU-r  the  present  !»*,  am! 
!»iint  dcH'snot  i'\        -era  to 
.riw-n. 

(fc)  Umilimjhjii 
Ihillini.  213 ;    *< 
I  Cox,  2.')l  ;  All' 
490  :   Bradford 
HI"  (unsiumti  w  u-  ; 

((■)  Miinle/iorr  .  .  -.-.«(. 
;!.">4  ;  .'■*■  all")  (Irifin  v.  (•' 
197.  II  ThiH  caw-  affordt 
cient      roundx  for  the  n-ji 


vidiiUiv  irf  in- 
iKour  in  prac- 


pap« 


(irst.  1 


inpl- 

ri 


it  'b>  obvi 
y  lik.  K 


.1  it   "  .-<  not  the  whole 

■  itscompliliun 

\ital)lit'ir<uiii- 

. rail  of  a  will  otHC 

i  ii'iutarily  exoludi' 

(irobatc.  Suijiin  v. 

V.  1).  154 ;  unliHi 

IH  the  .sense  of  the 

lere  a  ilift  of  reaiilui- 

pari  eontainini.'  L'iits 

lost,  9fO  Ifooifii""'  » 

,p.  Ca.  4tl9. 

lha,  1  Hajjs;.  "■'. - 

dley,  1  ib.  IMII ;  /../<. 

13  ;  Br 'Km  v.  M'/'^  •' 

iiou;  V.  bourne,  4  Hav'i.'. 

A»  I.    the  contrary  prvsuniptum 

;.ivour  t.-i"  a  rt--i!aHy  r-?er.it«!  a-id 

Linarentlv  comphtc  will,   vide  >ihn<i- 

Jm  v.  Wmi'iK  3  Ha^g.  570;  Hkwitt  v. 

WfH'iVf.  4  HagK.  410. 

(. )  In  biinix  Adami,  3  Hnfif.  '.■•«■ 


4>,'.  207 


I.VCOSII'I.KTF.    WtUtS. 


127 


il    SK. 

iiUr. 


'"    '  rf<|iiirc.|  verv 

'H  toaiKl  iti|..|)»jri^,. 

■'^    in    «nx»'    II,. 

■nor.'  ((,1  _  „.f,, 

"  "'lull    u|)(.ii 
'•■'"!it    from 
"ji"''t  is  rwdiii- 


'•"       I  to  iHTforni  till-  otti.... 

I        ■■"iinoni(c         i»r«''«'itt  will /if  n, . 

I,,.  ,    ,  .  ''"^  «   t«'m|M.rttrv 

..II  .-.m-li  ras..s.  |,ow,.v.-r.  f|,e  K.rl,..s,a  , 
■li-lin.t  .•vi.leiK-,.  „f  a  t,.stat..r  cv.-iitimlh 
..s    i,„   .i..|ib..rat..    will,    i„.    |.r..|i,„in„ 
ftiTWar.lH  livwl  loHK  <.»„ugh   f„  |,„v,.  ,.^ 
^fr.  MH-nf  (-,).      H„t   ,.H...8  of   this  ki„,l   , 
'"'"       'iKiilar  tir<iim.stari(TM.  that    iitti,.    , 
:  n..      ^tatem^nts;   «,h|  th..  i„.,u„,.r  i,„„  „ 
'    '"!'  ^  "•••onsulttlu.  cases  rt.f,.rr..,l  to  i„  th..  not  J"T..  "  '"''*■""" 

-.^  ;v,.,.hth..  limits  ..f  the  pr....tw...:;:t:r^"' .a 

XIV.    Defective  ExfctrtionsuDDliedhv  p..*. 

implied.    It  ...nains  t.  •„  consMmJ*:  ^^.f^ff  «°^«' «Pre.» Or  „,...„..., 
att,stn|,i-onununicates  th.. .■(?],■.„  V- of ;»     ..  "'*«''*«  •■•""nl.  diiK    ..tt...,„,j„ 

•-■ ..'  ,..;.vio,„  ™iHr'»!';';:'  :,:  ';r;;::,'""'"";''""''^  •«"... 

b,.(,u.-st  which  niav  ho  contain...!  ,„        i      ""'""'  '»">   ''<'vis..  or  Pftv„>„.,«. 

^v.'is  Act,  When,  ti  s:lt  tlu;;:r;:r  :r'""  ''•^-  ^^^ 

'^r,  ""^""  ""  ^''•^  -'-  PaiHT.  that  tl  ''  '"^"""-'^-^  •M-.r..,,.., 

valul  (/).      Jn    the.se  cases   the  «H    !   .        ,        '  ""''  '■•'"•'*-^''<l   •^"  '  ^■"•'• 

^'-•.a-..e  two  instrirrrtZlT'""' '^^  "•-• 
]'ai"r,   the  attested    one    after    the    ot  ^'*'""  '"*^'^'  "' 

""•••riHuate  th,.ni  (/).     «ut  a  v..rv. T  i .     r     '    ""**    •^•""''""t    to 


Wli.tli.r 
Hitcslnljuii  of 

C.Hliill 


>    '"<«<,  1  Curt    •««•    I  il-        \,     '^'^'■ 

■l)ll.r.l,t..  will  ,.f  A»"l»W<|u™t 

"  I<    will  of  COUIsr  KUIHTWhI.-s  ••  fn 

'""^M<,  tS.  of  VIU  "^'■ 

,l''>  A»   to   informal    wilU   ma<lp    I.., 


wo*AC  {.' p.  ^T;'*'    -'■''""   '-Mhi.. 

«««;*l»,//m„«,,;\v.K ';,;;•  '■''•'■   ^'' 

(*■)''''"■•«/  V.   If,//-,.,,.,,,   ,.,■,    „ 
2.  -T  Hinff    till  .    /    1      .  •  •'•  .'loo. 
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KXECCTION  AND  ATTESTATION  Or  WILLS. 


[CHAPTBR  VI. 

ReinarkH 
upon  the 
preceding 
coses. 


Where  the 
unattested 
document 
is  not 
referred  to. 


The  result  would  have  been  the  same  if  the  unattested  will  and 
the  attested  codicil  had  been  detached ;  the  only  effect  of  their 
being  united  in  the  s»me  paper  being  to  render  unnecessary  any 
express  reference  to  the  unattested  document  for  the  purpo.se  of 
identifying  it.  The  observations  which  fell  from  the  Court  of  K.  B. 
in  UUertim  v.  Robins  (I)  indicate  a  strong  inclination  in  that  Court 
to  this  opinion.  And  the  point  is  not  now  open  to  question.  Tliius 
in  Aaron  v.  Aaron  (/«).  a  testator  made  a  will  and  two  codicils 
each  on  a  separate  paper ;  ttie  first  cmlicil  was  unattested  ;  In 
the  second  the  testator  recited  his  will  dated  &c.,  and  a  codicil 
annexed  thereto  and  dated  &c.,  and  described  it  as  a  second  codieii 
to  his  said  will :  this  codicil  was  duly  attested,  and  it  was  held  by 
Sir  K.  Bruce.  V.-C,  that  the  first  codicil  was  set  up  by  the  second. 
It  could  make  no  difference,  he  observed,  whether  the  codicil  wa-s 
written  on  the  same  paper  as  tiie  will  or  not ;  a  codicil  was  referred 
to,  and  there  was  no  disjiuto  what  the  instrument  was. 

It  should  seem,  however,  that  where  the  attested  codicil  is  de- 
tached from,  and  does  not  refer  to,  the  unattested  will  or  previoiia 
codicil,  it  will  not  have  the  effect  of  curing  the  defective  execution 
of  such  prior  testamentary  document. 

Thus,  in  In  bonis  Marchant  (n),  the  testatrix  left  two  testamentary 
documents,  the  first  of  which  contained  directions  as  to  the  dis- 
position of  her  property,  and  appointed  A.  as  executor,  but  was  not 
executed  by  her :  the  second  bequeathed  all  her  propeity  to  B. 
"  for  the  purposes  1  require  him  to  do  absolutely."  This  wa.s 
duly  executed  as  a  will.  It  was  held  that  the  first  document  was 
not  nicorporated  in  the  second,  but  probate  was  granted  to  A.  to 
administer  the  property  according  to  the  trusts  of  the  first 
document. 

Again,  in  Uttcrton  v.  Robim  (o),  where  a  testator,  by  several 
imwitnessed  memoranda,  subsequent  to  his  will,  which  was  duly 
attested,  left  a  freehold  house,  which,  among  other  estates,  he  had 
acquired  since  the  date  of  the  will,  to  his  daughter,  and  afterwards 
made  the  following  codicil,  which  was  duly  attestetl : — "  I  make 
this  a  further  codicil  to  my  will,  which  bears  date  12th  Sept.,  1823; 
1  give  and  devise  all  real  estates,  i)urchased  by  me  since  the  execu- 
tion of  my  said  will,  to  the  trustees  therein  named,  their  heirs,  &c., 
to  the  uses  and  upon  the  trusts  therein  expressed  concerning  the 


(/)   1  Ad.  &  Ell.  423,  2  Xev.  &  .M.  «21. 

(m)  3  IX'  (i.  &  S.  4T.">.  Sec  also 
Alltn  V.  Mmld„rl\  1 1  .VIch).  1".  ('.  C.  427, 
state  1  post,  p.  131. 

(n)  [1893]  P.  254.   Sue  Ulow,  p.  135, 


and   post,    Cha)).     XXIV,     where    the 
decision  is  criticised. 

(«)   1  Ad.  &  EU.  423.  2  Xev.  4  M, 
821. 
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J2 

resitlue  of  my  real  estates ;  "  it  was  certified  on  a  case  fmm  ri 

that  the  house  passed  to  the  trustees  and  noUo  trdlZte     ""''*  ^^^^^^^ 

In  th.s  case  the  language  of  the  second  cxlicil  seemed  to  repel 
th.  supposition  that  the  testator  intended  the  estates  purchJed 
Mnce  the  execution  o  the  will  to  pass  by  the  prior  codici      TnZ 
...deed,  when  he  speaks  of  his  "  will."  he  is  to  be  understo^lTJras 
referring  to  all  the  prior  testamentary  documents    incbXl  Ik 

""lic.I  (which  was  du  V  attested)  after  r«.;f;„r,  i  •      •.  "•  "7*=°na  inrlud™* 
also  dulv  attested)  l.v  Hnfl  ,  ^  ^"•'  """    *''''•''  w»8  codicil  added 

ai.o  auiv  attested)  by  date,  expressly  confirmed  all  his  provision*  ''"''*"'• 
and  Quests  m  ,t  n.  favour  of  a  certain  individual :  and  the  VC 
was  of  opm.on  that  this  confirmation  had  the  effect  of  ^nHH  u 
fo  the  benefit  of  a  charge  created  on  his  frthowTstaterbfal  " 
unattested  codicil,  on  the  ground  that  the  seco!^  S  aL„S 
toarepubl,ca,on(r)  of  the  first.  "  The  first  codicil  "  Tsr-'t 
part  of  the  w.ll   and  if  the  second  codicU  is  a  republication  ol  the 

' '.  ''^^'^r:,'''""*'""  °'  '^'^y'^^^e  *»•«*  i«  part  of  he  wu"      Th. 
second  codicil  does  refer  to  the  will     if  raf;«         V       .        ^^ 

will  and  everything  that  is  part  of  it/'  '""  '"**  '=°"'^"°«  '"^^ 

But  this  decision  seems  to  be  erronenna    »,«„o 

«..„•,  will  i„  g„„^  .„„.:  ■utivt,:  „  :'"j;^  ,t 
.  .ill  A.„uy  :i.i,„.;  d.. '  z « V  M  ;""'  *■'"' '"'™'» 

night  inf^ret  the  word  ■  .iU "        •'  ,'"'"«"»  "»>•  »!".'  yoa 
V.  A,*,,   .he   ......   „^.  J,   ,i„^    .S°',k„'"^T°: 


.f-^    .u  *^"  •'*  *»»  ">  f»c'  »o  under. 

th»t  It  thought  there  waa  no  sufficient 
J^erence  to  th»  wiU.  BesiC  the 
l<«Utor  had  not  purehaaed  »^  r^i 
•■Stat*  8mce  the  execution  of  hia  "  wST? 
Ill  the  wider  sense. 

(?)  5  fSim.  274;  see  alao  (7r<«6,>  » 
Maal„.„l  i  Ves.  610;  Farr^  si 
(alhmneS  College.  L.  R      Ifl  p„     lo 

J.— VOL.  I. 


Chap.  Vin°    '^P"»*«««°''.    •«*    pet. 

.34.   Oonfoi,  V.  Lord  Reay  waa  treaf«i 
a«  an  authority  (together  wiJh  ^ 
Emns)  by  K    tt    V   C    in^  ''• 

3  W"  460.         "^  ^''*''"'  "■  •^*^'^. 
(0  See  Pji^«  V.    Wilder,    26    Beav 

was   whether   "  leaacST  h«lc         " 
tioned  "    m«i.,j Ji  *i        .  ""*«»    men. 

cS       "*""'^"'    '^8^^'^   «P^«    by 
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EXECUTION   AND  ATTESTATION   OF  WILLS. 


C'HtPTIR  VI. 


Unattested 
codicil  nut 
included 
in  term 
"codicil"; 


— nor  in  the 
term  "  will  " ; 


— unless 
there  is 
no  duly  at- 
tested codicil; 


codicil  which  was  attested  by  A.  and  B.,  who  took  benefits 
under  the  codicil,  and  afterwards  made  another  codicil  "  to  my  la.*;! 
will  dated,"  &c.,  which  was  duly  attested,  but  did  not  refer  to  the 
prior  codic.l  (all  these  instruments  being  on  separate  papers),  and  it 
was  held  by  the  M.R.  that  the  second  codicil  did  not  republi.sli 
the  first,  and,  consequently,  that  the  gifts  to  A.  and  B.  under  tho 
first  codicil  failed.  But  the  decision  is  not  relevant  to  the  present 
discussion  (u). 

Since  the  statute  1  Vict.  c.  26,  the  point  discussed  in  Gordon  v. 
Lord  Reny  can  liardly  arise,  because  an  unattested  paper  is  not  now. 
as  it  formerly  was,  admissible  to  probate,  and  cannot  properly  be 
regarded  as  part  of  the  will,  or  as  a  codicil  to  it. 

If  a  testator  makes  several  codicils,  some  of  which  are,  but  others 
are  not,  duly  attested,  a  subsequent  codicil  confirming  "  his  will  and 
codicils  "  confirms  only  the  duly  attested  codicils.  This  point  was 
determined  in  Croker  v.  Marquis  of  Hertford  (v).  Dr.  Lushington 
delivered  the  judgment  of  the  Privy  Council,  and  said,  tliat 
"  the  strict  and  primary  sense  of  the  word  '  codicil '  was  a  testa- 
mentary instrument  which  would,  perse,  become  valid  immediately 
on  the  death  of  the  testator ;  that  the  words  of  the  codicil  in  the 
case  before  him,  when  so  interpreted,  were  sensible  with  reference 
to  extrinsic  circumstances ;  for  there  were  codicils  duly  executed 
so  as  to  come  within  the  strict  and  primary  sense  ;  therefore, 
according  to  the  rule  of  construction  stated  by  Mr.  Wigram  («•), 
however  capable  the  words  might  be  of  another  and  pop'-'?'  inter- 
pretation, or  however  strong  the  intention  of  the  testati ; .  ;*.  trict 
and  primary  sense  must  be  adhered  to."  On  the  san**  p';  iple, 
Sir  H.  J.  Fust  held  (x),  that  codicils  not  duly  atteste^  hough 
written  on  the  same  paper  as  the  wilt,  were  not  ratified  by  a  codicil 
of  subsequent  date  which  referred  only  to  the  will.  But,  as  was 
implied  in  the  reasons  given  for  those  decisions,  the  case  is  different 
where  there  is  no  instrument  which  satisfies  the  strict  meaning  of 
the  words  of  reference.  Another  rule  of  construction  stated  by  the 
same  learned  writer  (y)  then  prevails.  For  where  there  is  nothing 
in  the  context  of  a  will  to  make  it  apparent  that  a  testator  nas  u,sFd 
words  in  any  other  than  their  strict  and  primary  sense,  but  his 
words,  so  interpreted,  are  insensible  with  reference  to  extrin.sic 


(tt)  The  point  dwided  in  Hurlon  v. 
Neurbery  (and  in  the  case  of  French  v. 
//oey,  [18»91  2  Ir-  K.  472)  reUtes  more 
properly  to  the  question  of  upublica- 
tiim,  her»u«!  there  wa«  no  mntroversy 
as  to  tho  due  execution  of  the  first 
codicil.    See  post,  Chap.  Vlll. 


(r)  4  Moo.  P.  C.  C.  339,  affirming  s.  c. 
(nom.  Counte»»  Ferrarin  v.  Muriiutu  of 
Hertford),  3  Curt.  468. 

(w)  Wigram  on  Wills,  p.  17. 

(r)  HftgHt-s  V.  Hill,  13  Jur.  !<!.i« 

(y)  Wigram  on  Wills.  Prop.  3. 


DEKECnVE   KXEnrriON   SirppUKD   BV   RKKKKK^cK. 

<  irriimstances,  the  Court  mav  look  inf,.  n,«      *  •    • 

or  scondary  sense,  of  which  with  reference  tn  .K         ^  ^  P^^"''"' 
.I..V  are  capable.     Accordingly,  in  InJZl:   wZrT" 
thor,-  was  a  paper  purporting  to  be  a  codicil  .    i     T^  ^^'  ^^'"''"^ 
..stator  duly  executed  a  codidl  not  rde^ilT,'  -bse,uently  the 
bein,  caUed  "  another  codicU  to  mv  wlT"  Vr  i  7T''  '"'^"'"P*  *•>' 
tfM>  first  paper,  purportine  to  he  «    ^    •.         '  '^  ^""^  ''^'*'  ^^a* 
V..N'!.  and  fe  dfstin'guleV;    cLe^tot'  cV'"'''  ^^"^""^ 
//..(/;>rrf.  on  the  ground  that  there  we-not  Z       J.  ''''""''  ''' 
•lulv  executed  codicils  to  which  the 72    !^-  -^  '"  ''"'*  '"'"'  ""^^ 
r.f.r.     But  it  would  seemTat  the  '"'  '""'^  ^^  '"'^  »« 

of  documents  with  the  Zd^^tiraTr""*  "^  "  "-- 
<o<licil,"  would   not  of  itJf   h!       «  *'     ^'^''""d.""  third 

.nn-rmodiate  document  whtf  is  not'd.""*   ''^   ""'^^  ^"''^    «" 

presence  of  one  witness  onl  IZZaT^^L^f  '^^  '"  ^"^ 
codicil  which  commenced-"  This  sa?r^  ,  !  *''^*"^  '"'"^^  " 
;-.ent."  and  was  duly  J^:^^.' '^TJ,^^  ^  hT"V"' 
found,  it  was  held  bv  the  Judicial  rom,nil  *'''"«  **^^n 

of  the  circumstances,  that  thTl';";^*:;  ZTetr'  ''''''''' 
the  w,ll  and  codicil,  were  entitled  t^TpSte  Fr„'  J  '""*^"""« 
downsj„dgment,iti8clearthatthequestion  whe.!  "  '^'"«'- 

executed  paper  is  made  effectual  b^a  Tatrncrf  7 '" ''"P"'^*'>' 
depend,  on  the  question  whether  ti       .     ^  '"^  '^''"*''^  °"«. 

in  the  later :  in  other  worJs  ^h/th 'r  t'h'e  f  '"'^ V  '--P«™ted 
the  as.sistance  (if  necessary)  oinli  I  '"'""'  ^"  «""'' ««.  with 
to  be  sufficient\o  iSf;l°'  S ir  ""„"'  *'^  ''-"-dances, 
arise  upon  the  evidence  c)  foffr  ""  V'  ^°""«  «°'"^t''"«' 
to  his  ,.st  W.11,  or  to  a  i^^r  sl^d  Sr  ::TT  ''  "  ^"^^^^^ 
nature  to  one  instrument  t«  fh!  T  '  '^^^'^"^'e  m  its  own 
desonption  identifi™  „  ;«S«'°V'  "''  °*'^"«'  '"'^  *^- 
codicils,  of  which  there  maTbeTeve  a  '  .t"^ '/""*'  "'"^"^^  *° 
not  ea«y  to  render  effectual  by  extWn^^  tw  '"*»"'*  P'°'"'"-^ 
paroievidencesulficientlyp  ovJttt"  '    h^    ";■     ''"*  "''"^  ^''^ 

-----^- toX  instr;::;;?:-::'^;;— 12 
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—  or  duly 
»tt«!t«i  wilL 


To  supply 

dpfect  of 
execution  the 
defective 
instrument 
muat  be  in- 
corporated. 


(-•)  •»  N.  of  C.  493. 
S,*  /„  4,,,,,  ,,.^Mft,fr.  ib.  30   32   .„H 

-po™.edby.;:,etl''t':^H;:: 


went,  infra,  p.  137, 
(*)  11  .Moo.   r.  C    r    i*r      ic      • 

3  Jur.  N. «.  mm.  ^'  "ffi^wg 

(r)  See  /«  J^,^  ^„„ 
9_2  ''''  ^»^«  '•  ^y^'.  [«903J  P.  131 


132 


EXECUTION   AND  ATTESTATION   OK  WILLS. 


(HAPTER  VI.  admission  of  the  evidence  that  by  possibility  circumstances  might 
have  existed  in  Which  the  instrument  referred  to  could  not  have 
been  identified.  In  short,  any  unattested  paper  which  would  have 
been  incorporated  in  an  attested  will  or  codicil  executed  according 
to  the  Statute  of  Frauds,  is  now  in  the  same  manner  incorporated 
if  the  will  or  codicil  is  executed  according  to  the  requirements  of  the 
Act  of  1  Vict.  c.  126,  but  with  this  important  distinction,  that  since 
that  act  an  unattested  codicil  is  not  part  of  the  will  for  any 
puq)ose,  and  consequently  is  not  incorporated  or  confirmed  by 
a  codicil  of  subsequent  date  referring  only  to  the  will.  The  decision 
in  Allen  v.  Maddock  (e)  has  been  adopted  and  followed  in  the  recent 
case  of  In  bonis  Hetithcnte  {/). 

The  principle  being  thus  the  same  under  both  statutes,  it  follows 
that,  subject  to  the  distinction  just  noted,  the  circumstance  of  the 
well-executed  instrument  being  written  on  the  same  paper  as  the 
imperfectly  executed  one,  must  still  be  regarded  as  materiallv 
helping  to  identify  the  latter  as  the  document  referred  to  bv  the 
former  (y).  And  a  distinction  may  fairly  be  drawn  between  a  case 
where  the  later  and  well-executed  instrument  contains  a  reference, 
more  or  less  particular,  to  another  document,  and  a  case  where  the 
later  and  well-executed  instrument  contains  no  expres:^  refereiice 
to  any  other  ;  in  the  latter  case  the  mere  circumstance  of  its  being 
on  the  same  paper  with  others  may  possibly  furnish  ground  for 
implying  a  reference  to  all  the  others,  so  as  to  incorporate  and  set 
up  all.  Such  appears  to  have  been  the  case  in  (JwM  v.  Willancy  {h). 
where  the  third  codicil  was  thus — "  I  now  appoint  A.  to  be  mv 
executor  in  the  room  of  B.  above  mentioned,  with  full  power  to 
act,  &c.  Witness  my  hand."  So  in  In  bonis  CaUrall  («),  where, 
underneath  his  will,  a  testator  wrote  and  signed  some  unattested 
additions  ;  and  under  these  he  afterwards  wrote  some  further 
additions,  which  were  duly  signed  and  attested ;  it  was  held  bv 
Sir  W.  P.  Wilde  that  the  presumption  was  that  this  signature  and 
atteatation  were  intended  to  apply,  and  that  they  gave  effect,  to 
all  that  went  before.  But  this  presumption  is  rebutted  by  an 
express  reference  of  narrower  scope.  Thus,  a  reference  to  the 
"  will  "  dooB  not  set  up  an  unattrated  writing,  though  all  three  arc 


(0  See  11  Moo.  P.  C.  C.  455,  401  ; 
and  as  to  incorporation,  infra,  p.  135. 

( / )  «  P.  D.  30. 

(9)  In  bonin  Terrible,  I  Sw.  &  Tr.  140. 
In  /u  huiiU  Smith,  2  Curt.  T9G,  1  N.  uf 
C.  1,  and  In  bonit  Claringbull,  3  N.  of 
C.   1,  this  oircuoutAnce  exiited ;    but 


even  without  it  they  are  covered  lij- 
Allen  V.  Maddock  and  Ingoldby  v.  /»■ 
goldby,  supra.  See  also  OUmifd  v. 
Harvey,  [1907]  P.  326,  Btated  in  thp 
next  chapter. 

(A)  2  Bing.  429,  3  Bins  614. 

(i)  33  L.  J.  P.  106. 


DEKECTIVE   KXECUTTON  SfPPMEn  BV  REPEREKCE. 

'.n  the  same  paper,  the  unattestwj  writinR  as  wo  h«v 

\>.'mg  a  part  of  the  will  (/).  ^'        ^'^  '"'^^'^  s^™.  not 

An  unexecuted  alteratinn  in  »  ...;ii  ■ 
^  1  *•/  ■  ""«^™^'^"  "1  a  will  IS  not  rendered  valid  U-  » 
.odicil  ratifying  and  confiTming  the  will  u„|,.,,  :.:  ,  *  ■  " 
ulforation  be  specially  referred  to  f/)  or  ',n  v  u  '"  '  '''^"'"  '^^ 
t.v.ly  by  extrLic  evidence  hat  tL  a  T  ^'  ^"■"'"'^  *'«^'"«- 
the  mlicil  (/) :  an^!  even  til   if  i./  """"  ^'^'^  •»«^*-  '"'^ore 

■t  W.I.  not  bVinciuded  in  t. ':;i:,  (r:r ''' ''  '-''-^'^^-^  -'.V. 

A  codicil  which  is  only  to  ta'ce  f.ffo/.f  ;„ 
l.a,.,un..  .nay  nevertheless  hay       ;S^       ,""  J.^"^  ^•'-''  ''-  "ot 
will  to  which  it  refers  («).  ^""'"  "'' «"  ""attested 

(  ase.s  ill  which  there  is  reference  to  «n  »v;„f 
stand  upon  quite  a  different  foot  „l  fr  ^  ?"''""'  "  '''  *'''^'""*'' 

(as  ofn.„  Jurred  under  tie  :rd:i^':?;;''T  7  ''''"''  "  '''''''''' 
'My  attested,  a  power  to  displ  J^.  T?  *°  '''''''''  b>- «  ^i» 
To  alio,  such  a  codicil  to  Znl  1,01  n  1'  """""f  ^  ^'^'^•'■'■ 
of  the  will  itself,  would,  it  is  oTv^ous  7^  T'  '^  '"  '^'  ^""^"^^« 
against  which  the  Stai  te  of  Zd  "as  .'"'f;'"  "!!*'''' ''^•''^ 
«ive  to  the  will  an  operation  in  th""t  stX's'h7  '  "''  '"'''•^'^• 
the  fundamental  law  of  the  ins  „!„"  1  '  7'.'""'''"^  '" 
testator  by  a  will,  attested  bv  thr      1    ^'^'^°"^'"f<''>--   where  a 

estate  to  trustees,  upon  trusutb^ctoT/'T'  ''^^'^'^  '''^  -^' 
create.1)  to  convey  the  san     to  s.  el  ""  ^T"''""''  '^'''^>y 

as  he  by  deed  or  will,  atl  ted  bv   'u  ^""r"'^  '"^  ^«^  -^''  -tates 
and  the  testator,  profess    g^^^^^  «PPO'nt : 

an  instrument  attested  by  two  witl  T'?^ 

HI.  and  .hereby  carrie^^^  J  ^r^ftt  ''  ''''''  '  ''''- 
in  his  will :    it  was  decided    after  ml    I'm.t^.ons  commenced 

in.tn>„.„t  operated  as  a  c«lT' :ra:r ""'  ''^'  *"'" 

was  incapable  of  affecting  the  freeh oW  lT„  i         '  •^""^^"^"^'y, 

attestation  by  three  witnesses  (o).  ^"'  ^"'  *""*   "^    ^n 

(A)  /«  fton.V,  Willmctl,  I  Sw.  4  Tr  3U  ■ 

iV  ofC  nlr'-  ^i"';  '"  *"'"'  ^*4«. 

ir  U  """*  '''"""''  •'  L.  R. 

Ui  i«4,>,j,to«  V.  (Jnxlow.  12  J.ir.  4(ir,  • 

'"  '*""*  Ww'*.  [I892J    1'.  253.     As  to 

,,y'*P-  »''•  pout,  p.  lai 

()  -Set-  per  Sir  H.  J.  Fust,  in  Lu^h 

;"f«i- '  "''7' •■'"  *"'''''''''"•  "*■■ 

Jji;  •^' '  /«  *«""*  •♦>.«.  31  L.  J.  p. 
j^."*  '"  *""">  ^a«.  L.  H.,  2  1'.  &  u. 


t'llexerulod 
altfrmioiw 
whiii  mi- 
ll' ohI  vaii.l 
'),v  ^uIlM'. 
'Iiii'iit 
(•"dicil. 


Conditional 
codicil. 


TesUtor 
cannot  by  his 
will  cinpow»>r 
hiniHclf  to 
di..<po8e  by  an 
unatteateil 
codicil 


(")  In  boni.  Da  .9,/,„_  gy  j^    j 


T'  '  ■  -^''"l^"  "/ Ihrfford,  3  Curt  4«8  • 
tru.t.     A-   to  the  admission  of   parol 
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Slubha  V. 
Sargun. 
Devisee  to  be 
ascertained 
by  future 
event  or  act. 


The  act  must 
not  be  testa- 
mentary. 


In  SttMg  V.  Sargon  (p)  it  was  contended  that,  on  the  same  principle, 
a  devise  of  realty  to  "  the  persons  who  shall  be  in  co-partnership 
with  me  at  the  time  of  my  decease,  or  to  whom  I  shall  have  disposcil 
of  my  business,"  was  void,  as  leaving  it  for  the  testator  by  some 
further  act,  not  authorised  by  the  Statut«  of  Frauds,  to  select  the 
devisee.  But  Lord  Langdale,  and  on  appeal  Lord  Cottenhain.  held 
the  devise  giMxi.  Lord  Cottenham  compared  the  case  to  that  rif 
a  father  having  two  sons,  and  devising  hi.s  property  to  such  one 
of  them  as  should  not  become  entitled  to  an  estate  from  a  tliiid 
person ;  here  the  act  of  a  third  person  determines  who  sliall 
take  the  father's  estate.  But  the  act  i.s  not  testamentary ;  if  it 
were,  one  man  would  be  making  another  man's  will.  And  if  not 
testamentary  when  done  by  a  third  person,  it  cannot  be  so  when 
done  by  the  testator  himself ;  otherwise  a  testator  could  not  devise 
to  such  person  as,  at  his  death,  should  be  his  wife  or  servant.  And 
Lord  Langdale  said,  if  the  description  was  such  as  to  distinjiuisli 
the  devisee  from  ever\'  other  person,  it  was  sufficient  without  enter- 
ing into  the  question  whether  the  description  was  acijuired  by  the 
devisee  after  the  date  of  the  will,  or  by  the  testator's  own  act  in  the 
ordinary  course  of  his  affairs,  or  in  the  management  of  iiis 
property. 

The  question  is,  therefore :  Is  the  supplementary  act  testamentary  I 
If  it  is,  the  devise  is  void  ;  if  it  is  not,  then,  although  it  is  the  sole 
act  of  the  testator,  the  devise  is  good. 

The  point  frequently  arises  where  a  testator  by  his  will  directs 
part  of  his  property  to  be  disposefl  of  in  such  way  as  he  shall  bv 
letter,  memorandum,  Sw..,  or  the  like,  direct ;  it  is  clear  that  no 
such  document  can  have  any  testamentary  operation,  unless  executeil 
as  a  will,  or  incorporated  by  a  subsequent  will  or  codicil  (r). 

The  cases  above  referred  to  must  be  distinguished  from 
those  in  which  the  Courts  have  given  a  testamentary  operation  to 
unattested  documents  under  the  doctrine  of  trusts  («). 


evidence  to  prove  a  trust,  see  post. 
Chap.  XV.  In  Methnm  v.  l>ukt  of 
Devon,  1  P.  W.  530,  a  testator  direct.-d 
his  executors  to  pay  a  sum  of  money  as 
he  should  by  de«l  appoint ;  and  Hubae- 
quently,  by  a  deed  referring  to  the  will, 
he  ma[de  an  appointment,  which  the 
t>)urt  held  to  t)e  valiil,  on  the  ground 
that  the  deed  was  a  part  of  the  will,  and 
ilt  the  natuiv  ui  a  luUiiil.  The  report 
does  not  state  whether  the  dec<l  was 
admitted  to  probate,  as  of  course  it 
ought  to  have  been. 


(p)  2  Keen,  255,  3  My.  A  C.  iiOV. 

(r)  See  In  bonin  LanruMer,  2!t  I..  .1. 
P.  155;  JohnaoH  v.  Ball,  5  De  (..  \ 
S.  85  ;  /»  bonis  Warner,  10  W.  K.  .">«« . 
In  bontH  Matkiaa,  3  Sw.  &  Tr.  ItNl;  /« 
honin  MacOregor,  «0  L.  T.  840  ;  Nroit  v. 
liromigg,  9  L.  R.  Ir.  24ti. 

(•>)  See  Chap.  XXIV.  There  arc  aUn 
cases  (referred  to  ante,  pp.  10»)  7)  in 
whieli  ducuiuenls  written  by  tin-  IcnlaUii 
after  the  execution  of  the  will  arr 
allowed  to  affect  its  operation. 
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XV.    Incorporation  of  Non-testamentary  Document-     tk„ 

rul.thatadc.ument„.ybei„corp«ratedi„a^,,;rrZr;.  islo    r 
.  »nh„ed  to  unattested  wilk  and  other  dcx-.unents  intonde^l  to  have  ^r::^  '" 
a  ...stanum tary  operation,  but  extendi  to  any  ,lo,.„ment  referr.^  ^""7^ 
.  l.y  a  testator  .„  order  to  elucidate  or  to  explain  hi.  intent  on  " 

lh.-d.x.un.ent.  .    suftc.ently  idontifie<l  i.s  then  said  to  ....  in  or-" 
|.ora,.hn   he  wdl.     Thus  when-  a  person  l,y  ,.i..  „,„  ,,,,,,,  ,7,'^ 
«n.is  winch  were  oonvey.Hl  to  him  by  a  certain  indenture  (specifvin, 
.1.    d..ed),  or  dev^es  lands  to  the  use«  declared  bv  a  particuS 
M.Lnture  of  settlement,  it  is  clear  that  the  indentu'res  si  referred 
U,  .nuv  be  consultcHl  for  this  purpose,  without  violating  the  princ^p^e 
.the  enac  ,nent,  wh.ch  requires  an  attestation  bv  titneZ 
t-sta  .,r  s  -"tention  to  adopt  the  contents  of  such  instrument  be  n« 
n.a,nf..sted  by  a  w,l  duly  attested  (,)  ;  and  it  would,  it  is  concei v  d 
H-  nnn.ater.ttl  whether  the  paper  so  referre<l  to  was  in  the  testatoi^s 
-Hi -.tmg.  or  .n  that  of  any  other  person  and  whether  it  professe.1 
to  I...  tes  an.entary  or  not,  as  it  founds  its  claim  to  be  received  as 
J.art  of  the  W.1I   not  on  its  own  independent  efficacv,  but  on  the 
fact  of  .ts  adoption  by  the  attestetl  will 

Hut  whatever  be  the  precise  nature  of  the  document  referred  to    p      •  ■ 
It  must  be  clear  y    dentified  as  tho  in-t,..^     *  .        ^  leierreu  to,   K,.„uiHitp«  for 
l-oillfs  iu)       Two  thi„„  "istrument  to  which  the  will    incorporation. 

l«othmgs  are  necessary:  first,  that  the  will  should 
r  for  to  some  document  as  then  in  existence  {.) ;  secondlv  orrf 
rl.at  the  document  propounded  for  probate  was    in  fa^t  -whttTn 


"  )  As  to  the  first  point,  a  clause  which  '  ratifies  an,!  n«n«, 
dmi,  dated,  &c.,  and  made  between  *.    '      '**"''"  *"'^  ^""^'^^  <*  1-  Will  mu«t 
ami  In  „         .  '  »""  maue  oetween  &c.,    answers  this  requirement  •<f<Tt«a 
and  ncorporates    he  deed  (.).     But  there  should  be  no  ambigX   tr'""""" 
A  n.fere„ce  to  a  document  as  "  made  or  to  be  made  "  giv-s Top^  '""'"* 

.toui.      or  coiicluding  that  the  document  had  not  aE/  S 
U).     So    a   reference   to   persons   or   things   "  hereinafter 

10  Sio  lli,h,rghnm  v.  YinrenL  2  Ve« 
jm..  -f^-.o^-y  MaliHeux  v.  Molineur. 
1 1".  Jji<*.  144. 

S    ;;'.«;'*'''■  "'"""  *•  "'"'•"'  *  BI'KI'.  n. 

('I   I  ««  Stmyf,f„zee  v.  .Vo„H;  .32  L. 
II.'..";    •'■     '  """'"  '^'inderlund.  L.  R 
I'.AD.IHS;  h,  tH>nUP„.rMl.  ih.  mi- 

"  IM^r.  W.  \.  1879,  p.  141.  ThiH 
?'7'"'"";'"  *»«  ""t  ™mpli,Hl  with  in 
'"  ''""«  Viirrhiinl,  [18U31  •'•  2.'>4. 


(ic)  Sheldon  v.  NhelAm,  8  Jur.  877  • 
bnze,,  V.  riijht,  :i  Ch.  U.  2«it.  Hut  ««.' 
In  boHi^  lluhluird,  L.  R.,  1  i"  4  |)  53 
»"«l  qii.  :  l.ut  «H  tiK-  <1,.«1  r;.f,.rr«l  to 
was  v«l,.l  p,.r  H.-.  itH  r,.j,.ction  from  the 
piobatr  BoeniH  to  have  b«-,.  immateri«|. 
(J)  In  boniM  Skiiir.  5  N.  of  ('.  .17  •  /„ 

,*""!"  IMeu-ell,  I  lx.»n<.,  14  ;  and  /„ 
torn,  to«,„«  „/  p^„^te,  1  l)p.„„, 
I8i.  w  pi-rhapH  referable  to  thin  gro.in.l 
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named  "  (y),  or  to  "  the  annexed  schedule  "  (z),  is  not  so  clear  u 
reference  to  any  document  as  then  existing  as  to  incorporatp 
writings  that  follow  the  signature  of  the  testator  and  of  the  witne^es, 
although  it  be  proved  that,  in  fact,  such  writings  were  in  existence 
before  the  will  was  executed  ;  much  less  if  the  evidence  on  ti/n  last 
point  is  hesitating  (a).  Again,  if  a  testator  attempts  to  dispcic 
of  chattels  by  referring  to  them  in  his  will  as  "  articles  of  personal 
use,  the  destination  or  gift  of  which  may  by  memoranda  or  labein 
thereon  be  indicated,"  this  is  nugatory  (6).  And  if  the  will  refers 
to  a  document  as  a  future  document,  and  the  testator  afterwards 
executes  a  codicil  confirming  the  will,  the  document  is  not  thereby 
incorporatetl,  although  it  was  in  fact  written  before  the  date  of  the 
codicil  {<•).  The  will  must  be  so  worded  that,  speaking  from  the 
date  of  the  cotlicil,  it  shall  refer  to  the  document  as  then  existing  (rf). 


2.  The  docu- 
ment referral 
to  miut  be 
proved  to 
have  existed 
at  the  date  of 
the  will. 


(ii.)  With  regard  to  the  evidence  necessarv  to  prove  that  tlie 
document  propounded  for  probate  was  in  existence  at  the  date  of 
the  will,  and  that  it  is  the  same  as  that  whicli  is  referred  to  tiierein  : 
if  the  reference  is  distinct  (e.g.,  to  date,  heading,  and  other  par- 
ticulars), and  if  the  document  propounded  agrees  in  these  particulars 
witii  the  description  contained  in  the  will,  its  previous  exi.wtenc( 
ana  identity  will,  in  the  absence  of  circuinstanc<s  or  evidence 
tending  to  a  contrary  conclusion,  be  assumed  («).  Where  the 
reference  is  less  distinct,  y  ■  f  it  be  in  terms  sufficiently  definite 
to  render  the  document  capau-  of  identification,  extrinsic  evidence  is 
admissible,  together  with  sut  i:  internal  evidence  as  may  be  found 
in  the  document  itself,  to  supply  the  necessary  proof. 

Thus,  in  Allen  r.  Maddock  (/),  an  unattested  will  was  held  to  have 


(y)  In  bonis  Walkins,  L.  R.,  1  P.  &  D. 
19 ;  In  bonis  Brewis,  33  L.  J.  P.  124  ;  Yh 
bonis  DaUow,  h.  R.,  1  P.  &  D.  189. 

(?)  Singleton  v.  Tomlinson,  3  App. 
Ca.  413,  414,  per  Lord  Cairns ;  8.  c.  aub 
non).  Watson  V.  Amndell,  Ir.  R.  II  Eq. 
63.  Moreover  the  lirnedulc  was  not  an- 
nexed but  indonicd  (being  on  the  fourth 
Bide  of  a  sheet  of  paper  on  which  the  will 
was  written),  a  discrepancy  pointed  out 
by  Lord  Blackburn,  3  App.  Ca.  42.5. 
But  as  to  this  see  In  bonis  Ash,  I 
Deane,  181. 

(a)  Ante,  note  (z). 

[b)  Rt  Funf,  2  T.  L.  R.  r.lO. 

(f)  In  bonis  Smart,  [19021  I'-  238. 
This  was  the  result  arrived  at  by  tiorell 
Barnes,  J.,  after  an  examination  of  the 
earlier  cages,  including  In  bonis  Hunt, 
2  Rob.  622 ;  In  bonis  Truro,  h.  R.,  1 
P.    &    D.    201;    In    bonis    Hendle,    08 


L.  J.  P.  125.  See  also  /«  601111 
MacOregor,  flO  L.  T.  840;  In  b,mis  Mary 
Keid,  38  L.  J.  P.  1;  Dvrham  v.  Snrthtn. 
[1895]  P.  6«.  In  In  bonis  Ikinirll.  8 
P.  D.  14,  a  codicil,  referring  only  to 
one  gift  as  being  contained  in  an  un- 
attested list  not  referred  to  in  the  will, 
nor  apparently  in  existence  at  the  dote 
of  the  will,  Mas  held  to  incorporate  the 
whole  list. 

(<f)  In  imiis  .' ;  trart,  :«  L.  J.  P.  94 ; 
In  bonis  Truro,  U.  R.,  1  P.  4  1>.  201 ;  /» 
lionis  Lanranler,  20  l<.  J.  P.  Llj;  In 
bonis  Warner.  10  \V.  R.  566. 

(«•)  Swetc  V.  Pidiley,  «  N.  of  C.  190. 

(/)  11  Moore,  1'.  C.  C.  427.  See  also 
on  the  point  that  the  document  muat  be 
sutticiently  identified.  In  tmnis  t'uunla» 
of  Durham,  3  Curt,  57;  In  bonis Peietner, 
4  N.  of  0.  479 ;  In  bonis  liarhj,  ib,  427 ; 
Jorden  v.  Jorden,  2  N.  of  C.  388 ;  In 
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beon  incorporated  in  a  duly  executed  codicil  bv  the  heading  :  "  This    cn.^nn  v. 
.  a  cod.cd  to  my  la«t  will  and  testament."  no  other  Lunln"  ^^^^^ 
having  been  found  to  answer  to  the  reference  (;,).    And  where  a 
dcHument  headed     Instructions  for  the  will  of  J.  WotKl."  disposed 
o.  tl...  residue     in  such  manner  as  I  shall  direct  by  mv  will  to  be 
imlorsod  hereon. '  and  the  testator  afterwards  made  a  will   which 
tlLHigh  not  mdorsed  on  the  •'  instructions."  was  expresses!  to  be' 
nuuie  .„      pursuance  of  the  instructions  for  his  will."  no  other 
instructions  being  found  ;   it  was  held  that  the  "  instructions  "  in 
.,.u.stion  were  incorporat^Hl  in  the  will  (/.).     The  evidence  in  the 
attor  case  was  certainly  slight.     In   Unu-ersU;,  CoU.,e  of  North 
II.  .  V.  Tay.rO).  the  testator,  shortly  after  ex.H-uting  a  wHI 
wrote  ou    a  doc.un.ent  setting  forth  his  wishes  with  reference  U, 
mtam  charitable  bcjuests  co„tain.Hi  in  his  will ;    a  few  n.onths 
afterwards  he  made  a  new  will,  i„  which  he  gave  legacies  to  the  same 
.hantable  institutions,  to  be  hel.l  and  applie<l  •'.,„.„  such  term 
and  conditions  and  subject  to  such  rules  and  regulations  as  are 
e...^ined  and  specified  in  any  memorandum  amongst  mv  papers 
written  or  s,g„..l  by  me  relating  thereto":    it  was  held  by  the 
.mrt  of  Appeal  that  the  document  was  not  suHiciently  idenlifi«l 

Predate  of  unattested  papers  was  refused  in  In  bonis  Garnett  (,)    Evidence 
and  E,re  y^  E,re(k)  for  want  of  sufficient  evidence  to   d'nti   '  ^^^ 

had  settled  cer  am  property  was  held  not  to  incorporate  an  old 
and  revok«^  w.l  by  which  she  had  dealt  with  that^ert^^ d 
ev.™c^  that  she  referred   to  some  other   seU^JJ/^Z't 

It  is  a  circumstance  frequently  relied  on  that  the  document 
propounded  for  probate  wasshewn  to  some  person  before  "recut^n 
of    he  will,  es  the  i>aper  therein  referred  to  („) 

An  incorporated  document  may  be  revoked  by  destruction  (o).        „,_,,„„ 
l^ni«  imi,,,,  3   Curt.   fiO;    /„  bonix 

\  o"r '.if  "■?■  V  •  ^"  *"»'*  ^'"^"'^ 

Tr   -t  Tl.      '  ^u"  *""'*  "'^"'">-  1  Sw-  & 
ir  .M  (Mhfre  the  evidence  of  identity 

^-  ■».>■      n  bonm  Sotheron,  2  Curt  83! 
would  not  now  be  followed 

is)  >>ee  above,  p.  131. 

(*)  Wood  V.  Ooodlakt'  I  N.  of  C.  144. 


Compare  In  bonis  Pascrdl,  L.  R.  1  p  * 
1>.  ««6 ;  /).  bonU  Oitt,  L.  R.,  2  P.  4 

(.)ri907JP.  228;  \\vm\  P.  140. 
())  (18941  P.  DO. 

krIuK.  13  U  R,  Ir.  13. 

(0  118lt2)  P.  247. 

(n)  In  bonis  Smarll.  4  N.  of  C  38  • 
/»  bonis  Banm,  3  N.  of  C  B44 

(o)  Re  Coyte,  5«  L.  T.  610 
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caArrm  vl 

I'rob«t«  of 

inrorporatod 

documents. 


—not  nooi's- 
Mry,  to  K'Vti 
junaidiction  to 
the  Court  of 
Construction. 


Although  an  incorporated  document  is  entitled  to  probate 
i.e.,  to  be  set  out  at  length  in  the  probate  copy— there  is  no 
necessity  for  so  proving  it  in  order  tobringit  within  the  cognizaiuf 
of  the  Court  of  ( 'on.struction  ;  for  if  it  is  not  includod  in  the 
probate  copy,  the  Court  will  look  at  the  original  docunicnt. 
Thus,  in  Bizzey  v,  Flitjht  {/>),  A.  mado  a  voluntary  settleiiHMit 
which,  as  to  cert;<in  bank  rihares  and  mortgages,  was  incompl<-tc, 
so  that  the  shares  still  belongetl  to  A.  at  her  death,  and  she 
by  will  "  confirmed  the  settlement,  dattnl,  &c."  :  the  settipnunt 
was  not  includwl  in  the  probate,  ilall,  V.-C.,  said  :  "  If  a  will 
confirms  an  instrument  which  is  sufficiently  identified,  and  prohatr 
passes  leaving  in  the  clause  containing  the  confirmation,  the  instrii 
ment  must,  1  consider,  be  had  regard  tf>  as  if  it  were  set  out  in  tln' 
probate."  He  held  that  the  effect  was  as  if  the  testatrix  hat!  declared 
"  that  the  shares  specifiwl  in  the  settlement  should  be  held  on  the 
following  trusts,"  and  had  then  set  out  the  trusts.  So  in  Qiii/niitiit- 
ton  V.  Gnimj  (q),  where  a  testator  referred  to  certain  entries  lie  had 
made  in  his  ledger,  as  explaining  his  will,  Jessel,  M.K.,  held  that 
the  ledger  was  incorporated  in  the  will,  and,  though  not  admitted 
to  probate,  could  be  lookeil  at  by  a  Court  of  Construction,  and  that 
the  entries  therein  were  for  the  purposes  of  distribution  of  the 
estate  conclusive — i.e.,  the  M.R.  treated  them  as  part  of  the  will, 
and  not  merely  as  evidence.  These  cases  remove  the  douht 
regarding  the  competence  of  the  Court  of  Construction  expres-swl 
by  Dr.  Lushington  in  Sheldon  v.  Sheldon  (r). 


Two  wiUs. 


The  question  what  documents  should  be  included  in  the  probate 
copy  often  arises  where  a  testator  has  made  distinct  wills,  one  of 
property  in  England,  another  of  property  abroad.     Generally  the 


(p)  3  Ch.  D.  269.  The  trusU  that 
were  invalid  under  the  oettlcment  being 
incorporated  in  and  made  part  of  the 
will,  all^'u^led  the  testamentary  char- 
acter in  »ll  respects,  and  became  sub- 
ject to  ademption,  &e. 

iq)  24  W.  R.  Itl7.  .See  also  Singltton 
V.  Tomlinmn,  3  App.  Ca.  404.  where 
probate  had  been  refused  :  but  this  was 
not  relied  on. 

(r)  8  Jur.  877.  But  aw  the  regular 
practice  of  the  Court  of  Probate  is  to 
require  eveiy  paper  entitled  to  probate 
to  be  proved,  and  the  original  {Jn  bonia 
Pnctncr,  4  N.  of  C.  479),  or  if  it  cannot 
be  procured,  an  authenticated  copy  {In 
bonis  Dickina,  3  Curt.  (10,  In  bonin  How- 
den,  43  L.  J.  P.  20).  to  be  deposited,  it  is 
inexpedient  to   declare  trusts   of    per- 


sonalty by  reference  to  another  instru- 
ment. And  although  where  a  paper  Is 
in  the  hands  of  strangers  who  refiisc 
even  to  produce  it  (/»  bonis  liiMttshtr, 
2  Rob.  430  :  In  bonis  Sibthorp.  L  R..  I 
P.  &  D.  100)  the  rule  is  wholly  dlipenmj 
with  ;  and  where  the  paper  is  of  exiiK- 
sive  length  probate  has  been  graiitnl 
omitting  the  whole  (In  bonis  .V/iir{/»i< 
of  LaninUmme,  32  L.  J.  P.  121  ;  In  Ih,,,,.- 
Dundiu.  32  U  J.  P.  1«5 :  In  Immt 
Ralme,  [1897]  P.  201)  or  the  immaterial 
parts  (In  bonis  Countess  of  Limtriri. 
2  Rob.  313),  showing  that  the  question 
is  one  of  convenience  ;  yet  it  ajirran 
by  the  foregoing  eases  that  special  appli- 
cation is  generally  necessary  to  procure 
a  relaxation  of  the  rule. 


I.VCORPORATIOSI  or  ^•0^f-TEgTAM^:^J1•ARy   IWCUMtNT*. 

loriiur  only  noetl  be  proved  here  (*).  But  if  one  refem  to  or 
ronhrn.s  the  other  m  Huch  a  way  as  to  incorimrate  it,  both  will  be 
im  liKied  in  the  probate  (/). 

If  an  im-or,,orat.Hl  dcKument  is  v.-ry  lengthy  or  run.brous,  the 
( mrt  of  Probate  will  HonietimeH  allow  it  to  be  oniitt.^  from  the 
prohate  e<.py,   proper  provision  being  made  for  it«  custody  and 

[inHJurtion  (ii).  ^ 

11,..  cas.^  where  the  Court  enforces  the  execution  of  trusts  not 
«,.|.-ar.ng  on  the  face  of  the  will  or  of  any  document  inc«r,K>rate,l 
III  It,  are  considered  in  another  chapter  (r). 

Although  a  will  which  has  been  revoked  by  destruction  cannot 
strctly  speaking,  be  revived  by  a  s.ibse<,uent  codicil  («■).  practicallv 
th..  san...  effect  can  be  produced  by  the  d.K-trine  of  incorporation. 
llius  m  /«  ft'.««  L„utna,,(,),  a  testator  who  had  de8tr..ved  an 
-arlv  will  made  a  c.nJicil  „,  which  he  referred  to  its  provisions 
as  .Mmtained  m  a  draft  of  it  which  was  before  him.  in  such  a  way  as 
to  shew  an  intention  to  incorporate  them  in  the  codicil. 


(«)  /»  hnni*  AiOot,  1  1".  1>.  I5o ;  /„ 
b,iiM  r,»./,.  L.  K..  1  p.  ft  U.  44I»  i  In 
b,mUC„:!>mHiy.  I.-S  V.  U.  147;  In  h,mis 
I),  Im  I,  ...  I.'.  I'.  1).  185  :  In  honis  Sea- 
miH.  [ISitll  I'.  2.53;  /„  boHi/,  Fnutr, 
lb.  28.") ;  In  IxmiK  Lorthart,  <l»  L.  T.  21  • 
In  Imnin  Tam/jlin,  (ISit4)  R  39.  AiTto 
thf  €■««•  of  a  mail  iimk  irig  a  will  conKntHl 
I"  [iropprty  abroad,  we  /n  Aoum  Mann 
I  IHllI  I  I'.  293  ;  In  bonio  Murray.  |  ISiMtl 
I'.  Ii.. ;  In  Eitiale  of  Paul,  23  T.  L  K 
Till. 


_  (0  /«  ItonU  Harris,  U  R.,  2  V.  ft  U. 
H3  ;  In  bunin  Howdtn,  43  I,.  ,1  p  •u\  '■ 
In  lx""'»'e'Urn.  78  L.  T.  49  ;  In  bJnU 
Urrrn,  79  L.  T.  738. 

(«)  SkeUon  V.  Hhfldon,  8  Jur.  877 
and  other  caaca cited  ante,  p.  1.15,  n  (u)' 
In  b„nU  IMme,  [1897]  P.  2tll.  Com- 
pare In  h,„.   ,  .Srhenlru,  2<)  T.  L.  R    127 

(••)  «1i«p.  XXIV.  ^' 

(»)  PoMt,  p.  194. 

(•»)  S  T.  L.  R.  807. 
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CHAPTER    VII. 

REVOCATION    AND   ALTERATION   OF    WILLS. 


I.    Hy  Miirriifgi'  luiil  Uirth 
i^t'liihlrrii  uiiiii't  Ihf 

uM  hiir  1  H» 

II.    Hu    .Miitriiiyi\  aiinv  llir 

'  ^^■illlt  ,Ut    UJ 

MI.    Hy    Hiiniiiiy.    'I'mriny. 

or  Iknlmyiiig 14:> 

iul    AniiHii'  rfiiiiiiiiiii...      \\U 
(l()   Ik'iMiifliiil    n•llllil■l^ 

n'ruriitiiin I4M 

((•)    Iniiimpli  tr   (li'»tnir. 

tion IV.t 

(d)  De»irur(ion      uf 

iltiplinilf  ifill....      1-M 

(f)   hmt  K-ilU l.'.i 

(f)   Sfrimilnry    eridfiiri' 
iifliint  iirrlfntmyi'if 

vill !.•.:! 

IV.  Wliilher  (I  CmiirH  i> 
Kimkrd  hy  Jkulnu- 

tluuof  M'iU V,i 

V.   (riiliteriifiiinii,  liitcrliiii- 
iiliitnti,  ( 'iiiii-illiitiiiiiK, 

&i- l."> 

VT.  Uervralliiii  hy  Alleni- 
tiun  of  Kuliite  uitdi  r 
the  (iltl  Liiir    im 


VII.  //(/  ,1/1'.  nidi.,,  nj  K»l<il. 
iiiiifi't  ihr  i>r>  •Dill  hn'- 

Plirlilll  Aliiil-llinil.,    I,,;_i 

VIII.    ////     rniil     (inn     I'liiiTii 

iiiiilfr  III-  iiiti  liiif.     .   \\'i\ 
IX.    A.V/.rt'Mji  ftfi'in'iffiiiii  hy  n 

uilhKl'llUlllI    H'ill,  <  'ikI). 

III.  nr  ft'riling  .     Iiii, 

X.    llHfltiftl    ItlflMlllli,'    hy 
iiiiiiiimtti'ni     Will     nr 

I'wlii-il 17;! 

XI.    H'ill       mil       ilinlurlHil 
fiirlhrr  ihuH   it  Wf-in- 

oary 177 

XII.  Amhiguimt  ami  in. 
formiil  Kjrprrii»iiitiK 
ii'ill  aol  rerukr  n  rhnr 

llifl ht, 

XIII.   Ri'cm-iiliiiit      viiilrr    nil 
erroiii'iiii*  Aumtiiiiiliini 

of  Furl IhK 

XI  \'.    Ili'niriiliiiii       (if      hiUr 
Will  hy    i'liiliiil     n: 
riling  earlier  Will  ...   I'.n. 
XV.  Heiuniliunby  Allenitivii 

ill  Cirrumiititiireg l!*i 


Effect  of  mar 
risge  alone 
under  old  law 
— in  cMe  of  a 
woman ; 


I.  By  Marriage  and  Birth  of  Children,  or  Marriage  alone, 
under  the  old  Law. — Under  the  law  which  existed  prior  to  the  Act 
of  1  Vict.  c.  26  (a),  the  marriage  of  a  woman  absolutelj'  revoketl 
her  will  (b),  and  that,  too,  though  her  testamentary  capacity  was 
subsequently  restored  by  the  event  of  her  surviving  her  husband  (f ). 


(a)  For  a  full  discusaion  of  the  old 
law  as  to  revocation  of  wilk,  see  tbo  4th 
Edition  of  this  Work,  Vol.  1.,  pp.  122 
et  iH}<|. 

(6)  It  is  hardly  necessary  to  point 
out  that  in  this  chapter  "  will " 
is,  as  a  general  rule,  used  in  the  wide 
sense  of  "  the  aggregate  contents  "  of 


all  the  testator's  testamentary  dii«posi- 
tions,  and  therefore  includes  cndicila 
(ante,  p.  2(i,  and  see  Evani  v.  t^mns, 
17  Sim.  108,  post.  p.  184).  Where 
necessary,  will  and  codicil  are  dis- 
tinguished. 

(e)  FurM  and  HenAUng's  Case,  4  Rpp. 
61,  And.  181  ;  VoUtr  v.  Laytr,  2  R  W. 


>V  MARKIAQi:  AWn  BIRTH  Of  CHILDMN.  OR  MABRIAr.E  AI.ONr.  ETT. 

nut  «  Will  made  by  a  woman  before  marriag.-.  an.l  operating  a«  an 
8p|M...,tm«,t  under  a  power.  wa«  not  nt^mM.rilv  rovok^xl  bv  her 
marrmrtrf);  m*  wa«  .  will  ho  oj^erating  and  n.ado  during  the 
romture  nece«.nl.v  revok..,]  by  the  death  of  the  husband  le) 

Tl...  marriage  of  a  man.  however,  had  n..  Much  revoking  efTtn-t 
..|M.„  h.H  previous  te«ta,n..„tary  di«p.Hit.ona.  in  regar,!  to  either 
rea  or  ,>er8ona!  estate.  o„  the  ground,  probably,  that  the  law  ha.» 
nu«  .<  for  the  wife  a  pr.,vi«inn  indepemlentiv  of  the  »ct  of  the 
husbaml.  by  meann  of  dower  :  nor  did  the  birth  of  «  ehild  alone 
revoke  a  '»•  I  nuide  after  „..rr,«,e.  «ince  a  married  tentat^r  muat 

l;::Trli"T,^*''"!''^^V""'  •*""*=   •"•^  '^^  ciro«,n«t«nce 
'"  w.fe  ence  ,  e  without  knowing  it.  waa 

•      -^    posi.  imous   birth    an\    revoking 
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rR4PTia  til 


—in  CM*  ol  a 
limn. 


that  thi'  testato- 
held    not   to    imj 
effect  (/). 

Marriage  and  tht 
a  ULiiiH  will,  whethc 


f      child  conjointly,  however,  revoked 

•I  "r  personal  emate ;    (i.^sr  circum- 

.tan.e.  producmg  «uch  a  total  change  i„  the  te*;..or'.    ruation 

as  to  lead  to  a  presumption,  that  he  could  not  intend  a  dispoaition 

of  proiH-rty  previously  made,  to  continue  un,  Lor.ged  .,,  '"P"*'""" 

Mamage  and  the  birth  of  i.  ne  .lid  not,  ho.  ver.  pn.Iuce  revo- 

n....e  for   thewte   a,.d    ....Jien    by  the  will    itself  (*)    or.  it  is 
conceived,  by  settlement  e.tecuted  previously  to  the  will 
It  seems,  abo.  that  marriage  and  the  birth  of  a  child  or  children 

t     eff    t'  7 1"^"''  ""  ""'^"'*  *     ^'^-  °''J  ^-t"-.  -Iv  where 
he  effectof  throwing  open  the  property  .o  the  disposition  of  the 
law   would  have  been  to  let  in  such  af,      born  chUror  children 


Old  rule  •■  to 
revoc»lion  by 
msrri«(KP  ■nd 
birth  of 
children. 


Will  not 
revoked  in 
fftvour  of  ■ 

pre-exiftjns 
child. 


"r'^-  ^/-  «'"/>'«■.  2  T.  R.  695;  lee 
alxi  Hodsden  v.  Lloyd,  2  Br.  C  C  533  • 
l-ng  V.  Aldred,  3  Add.  48.        '     " 

■1}  L^Hv   Bfll.  i  C.  B.  872;  and 
compfta-  /("..j/a*       '  ,„per,  3  My.  &  K. 

Jf)  ^ormn  V.  Thomiuon,  3  Hm«. 
^  ;/  '"'^f'''  ^'""Ol'.  3  My.  &  K.  296  ; 
Du  Houmtltn  v.  SMdon,  19  Beav.  389 

^  hT   K   '" '■f.r'''"  '*'«■''  *"  the  lifetime 
her  hu»b»nd."  a.id  in  caw  of  her 

Il^l'lT  '""^  P^'P'rty  «  Kiven  to  her 
.iMolutcly. .  wiU  mi«le  during  coverture 
"  .no{x-r.f,ve  if  the  wife  .Srvive^  ^ 

1«  f>"n.    1»8:  TrimmM   v.    J-^,    li 

fis'Liin'  »"5'^*..^-  'Vo6fe.  L.'  R.. 
7  H.  L.  SSO ;  and  wai  not  even  raise  a 

(/;  i^''»-  See po.t. Chap. XXUL 


(Sr)  Ihu  rule  (which   waa  borrowed 
from  thf  -ivU  Uw)  was  applied  by  the 
t*cleBi»it,cBl  Courts  to   wills  of  per- 
sonalty xi  an  early  period  (see  Ottrbury 
v.Oi'erbur!,,  2Nhow.  242  ;  Lugg  v.  Lugg, 
2Salk.  592  ;  Bromn  v.  TkompioH,  1  E. 
Ab.  413.  pi.  15  :  £yte  v.  Eyre,  1  P.  W. 
304.  n.).  and  was  more  recently  and  n. 
luctantly  extended  to  devises  of  free- 
hold estates,  see  Christopher  v.  Ckritto- 
pAer.    Dick.    445;  Spraage    v.    Stone. 
^mb.   721  ;    Paraona  v.  Lanor,  1   Ves 
sen.  192  :  Oibbons  v.  CaunI,  4  Ves.  848 
(A)  Kenehtl  v.  Serafton,  2  East,  530 
hee  also  /«•««  v.  Rtidon,  2  Moo.  P  C 
61  ;  Matron  v.  Magrath,  13  Jur.  350  * 
Maratan  v,  f(r^  d.  for.  8  Ad.  &.  Ell.  14, 
and  as  to  vherhcr  a  revocation  took 
placn   r,h«rt  the  will  disposed  of  less 
tluin  tho   -h  V.  esUte.  see  Brady  v. 
CnhtU,  Dou  .  Ktntbd  v.  Serafton. 

•«T'»i  M  A)€  d.  JCor.  supra. 


•*IE8ti"- 
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rBAFTSR  vn. 


Privileged 
Will*. 


Wills  made 
lince  1837 
absolutrly 
revoked  by 
marriaife 
under  1  Vict, 
c.  26. 


Remarks 
upon  the 
enactment. 


Will  in  con- 
templation of 
marriage. 


for,  if  it  would  have  operated  for  the  exclusive  benefit  of  a  pro 
existing  child,  the  ground  f  r  subverting  the  will  failed  (i). 

These  rules  appear  to  apply  to  wills  made  by  soldiers  and  seamrn 
under  the  old  law  (>V). 

IL— By  Blarriage,  since  the  Wills  Act. —No  question  of  this 
nature  can  occur,  under  any  will  made  since  the  year  1837,  sm  tlio 
Act  1  Vict.  c.  26,  8.  18,  has  provided,  "  That  every  will  made  by  a 
man  or  woman  shall  be  revoked  by  his  or  her  marriage  (;)  (except 
r  will  made  in  exercise  of  a  power  of  appointment,  when  the  renl 
r>i  fxersonai  estate  thereby  a|>pointed  would  not,  in  default  of  sui  li 
xf)  ointment,  pass  to  his  or  her  heir,  customary  heir,  executor,  or 
administrator,  or  the  person  entitled  as  his  or  her  next  of  kin  under 
the  Statute  of  Distributions)  "  ;  and  (s.  19)  that  "  no  will  shall  be 
revoked  by  any  presumption  of  an  intention  on  the  ground  of  an 
alteration  in  circumstances." 

"These  clauses,"  says  Mr.  Jarmm  (/;),  "suggest  only  two 
remarks : — 

"  1st,  That,  unless  in  the  expressly  excepted  cases,  marriage  alone 
will  produce  absolute  and  complete  revocation,  as  to  both  real  and 
personal  estat^i ;  and  that  no  declaration,  howevor  explicit  and 
earnest,  of  the  testator's  wish  that  the  will  should  continue  in  force 
after  marriage,  still  less  any  inference  of  intention  drawn  from  the 
contents  of  the  will,  and  least  of  all  evidence  collected  aliunde,  will 
prevent  the  revocation  {k). 

"  2nd,  That  merely  the  birth  of  a  child,  whether  provided  for  by 
the  will  or  not,  will  not  revoke  it ;  the  legislature,  while  it  invested 
with  a  revoking  efficacy  one  of  the  several  circumstunces  formerly 
requisite  to  produce  revocation,  having  wholly  disregarded  the 
other. 

"The  new  rule,  though  it  may  sometimes  produce  incon- 
venience, has  at  least  the  merit  of  simplicity,  and  will  relieve  thi.s 
branch  of  testamentary  law  from  the  many  perplexing  distinctions, 
which  grew  out  of  the  pre-existing  doctrine." 

It  was  held,  under  the  old  law,  that  the  revocation  of  a  will  by  a 
subsequent  marriage  and  birth  of  issue  took  place  in  consequence 
of  a  rule  of  law,  independently  of  intention  of  the  testator,  and 
consequently  that  no  evidence  of  intention  was  admissible  (/).    And 

(i)  Sheath  V.  York,  1  Vei.  &  B.  390.  {k)  Approved  by  Lindley,  L.  .1.,  in 

(ii)  Ante,  p.  101.  Re  Martin,  11900)  H.  228. 

(/)  The  marriage  must,  of  course,  be  (l)  Mamtan  v.  Rue  d.  foz,  8  A.  &  K. 

a  valid  marriage,  see  Warier  v.  H'arter,  14:  see  also  Jn  6obmi  VndymM,  I  Sw. 

15  P.  D.  152.  &  Tr.  34 ;  laratll  v.  Rodon,  2  Moo.  1'. 

(ij)  Kint  edition,  p.  114.  C.  SI. 
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it  is  clear  that  the  same  rule   annlipH  nnAof  n.^  ^  , 

contemplation  of  such  marriage. 

The  exception  in  the  18th  section,  of  wills  made  in  exercise  of  F       .• 
a  power  of  appomtment.  where  the  property  would  not  in  d    lu^t  ^^*^^  " 
of  ap|)ointment  pass  to  the  testator's  heir  executor   *.       11    """'•'7 
.  ...  ca«e  of  an  appointment  under  :'r:Z'^':iti;:tt  """"^""• 
exe.  utor  or  admm.trator.  or  statutory  next  of  kin.  would  not  tike 
.vs  ..u  h  {,«).     Thus,   where  property  was  limited   in  default  of 
a,.,K..„t,nent  to  the  testator's  children,  whowere  his  statu  ory, ex 
of  kn..  ,t  was  held  that  a  will  made  by  him  in  exercise  of  the  Ze 
was  not  revoked  by  subsequent  marriage  („).    And  as  the  woTd" 
next  of  k.n     alone  tiave  a  different  meaning  to  •'  next  oTkt 
under  the  Statute  of  Distribution,"  a  will  und'er  a  poTe    is  n^ 

..in,lt«lindefaultofappoi„tmentltdol,h?h:LrL::r 
marriage  will  operate  to  revoke  the  will  (p)  assigns, 

If  a  foreigner  makes  a  will  vhich  is  valid  according  to  the  law  Wi.,  , 
of  Is  natjve  country  and  afterwards  marries  in  accordance  witl  'Xtr. 
the  law  of  England  having  at  that  time  an  English  dom.cil  the 
mamage  revokes  the  will  („.     But  it  seems  that  sect.  T^oi  the 

Zdt).  ""'  ''"'   *°   "'"  "''"    "^   '^"•>-    «'d 

n...  rcuired  to  be  attest  Jby  witn^:";)  '''  *"""*""  ^"^ 

I  he  act  1  Vict.  c.  26,  provides  (<*   onv  fL„.  „ 

b.  revoked  "  by  the  b.  rLg   t"a  L  i^fh  "     T  ''^''^"  '"''>'  '"'^  *<"^ 

.^ame  by  the  testator  or  bv  some  p  In  ,^1  '"  ^'''™"'"«  '^'  ^  ""• 


(m)  Thi.  will  M  revoked  as  regards  .11 
I..-  othor  depositions  contain^  in  it 
In  (wni-  Hutaell,  15  P.  U.  Ul. 
(»)  /«  4oni»  fitzroy,  I  fSw  4  T   131 

'"  ^ ""'  »•'"•«•*.  L.  R.,  I  p."  4  !>■  3m ; 

III  bom.i  WuTtkingbm.  20  W.  R.  2(io       ' 

!")  /b  6««m  Melicnr,  L.  R   1  P  4  U 

»>il;  »■<•  /«  6oni»  /Vhroy.  supra-  Ik 

Ikioi'  HumII,  15  p.  D.  Ill        P  "'  ^^ 

Irt-if  J.»! ""*""  '■  ^''""'"■*'^'".  2  I>rew. 

(?)  «.J/«r/,„,  ;i9oojK2li. 

(f)  Ihiil,  per  Lindley,  L  .? 

W  A.  to  the  old  law  reUting  to  re- 


vocation  by  buming,  4c.,  see  the  1. 1, 
ed...o„ofthiswo^:Vol.'l'^p."iyi^ 
soq.     The    principal    change    is    that 

a7ttm„ti:r  ''''"';.  ^-^  "-v^oeatfon' "*; 
^  n«n"r'l"'"r  °'  "Witeratio^ 
«    not   etfectual    unless    executed    in 

oTa"";;;,  "zit' '-  •»•''  »^-^^^ 

or  a  will.     In  other  respects  the  decis- 
sions  under  the  StatuteV^Fraud.  «  to 
revocation  of  wills  assist  the  consJ^c 
tion  of  the  Act  1  Vict.  c.  26.     « JX» 
V.  Batky,  4  App.  Ca.  70,  was  a  e^  o* 

o"d  Uw""  '^  "'""^•''"°»  ^^^^ 
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TpArinR 
includes 
cutting,  &.0 


When  partial 
(earing 
effectH  total 
revocation 


direction,  with  the  intention  of  revoking  the  same."    Revocation  by 
obliteration  forms  the  subject  of  a  separate  section  (t). 

Under  the  act  1  Vict.  c.  26,  it  has  been  decided  that  the  word 
"  tearing  "  includes  "  cutting  "  (m)  ;  for  it  would  be  absurd  to 
say  that  a  will  torn  into  two  pieces  was  revoked,  but  that  if  cut 
into  twenty  pieces  it  was  not  revoked.  The  tearing  or  cutting,  to 
be  effectual,  need  not  be  of  the  whole  will ;  tearing  or  cutting  out 
that  part  of  the  will  which  may  be  said  to  be  the  principal  part  (r), 
or  that  part  which  gives  effect  to  the  whole,  as  the  signature  f){ 
the  testator  («').  or,  probably,  of  the  witnesses  (i),  will  cause  a 
revocation  of  the  whole  will,  but  the  presumption  of  revocation 
thus  arising  may  be  rebutted  (y).  So  also  where  the  signatures 
of  a  testatrix  and  of  the  witnesses  were  scratched  out  as  with 
a  pen-knife,  the  will  was  held  to  have  been  effectually  revoked  (:). 
.\nd  where  the  will  is  written  on  several  .sheets,  each  signed  anil 
witnesswl,  tearing  off  the  last  .signature  will  revoke  the  whole  will, 
although  the  prior  signatures  are  left  (a).  It  has  also  beer  ocided 
by  the  Court  of  Exchequer  (b)  that  tearing  off,  aninio  revocandi, 
the  seal  of  a  will  (though  no  seal  is  necessary  to  the  due  execution 
of  a  will)  constituted  a  revocation.  They  said  the  instrument  pur 
ported  by  the  attestation  clause  to  be  executed  imder  seal,  and 
was  published  and  attested  as  a  .sealed  instrument,  and  when  the 
seal  was  tf)rn  off  it  ceased  to  be  the  instrument  which  the  testator 
purposed  to  execute  and  j)ubli8h.  And  this  authority  was  followed 
by  Wood,  V.-C,  in  a  case  (c)  where  a  testator  made  his  will  on  five 
.sheets  of  paper,  signed  the  first  four,  and  signed  and  sealed  the 
fifth,  with  an  attestation  clause  describing  the  mode  of  execution  ; 

(V)  In  bonis  Wheeler,  49  L.  J.  P.  29  ; 
In  bonin  Taylor,  63  L.  T.  230. 

(:)  In  bonis  Morion,  12  P.  U.  141. 
A  partial  obliteration  of  the  signatures 
would  not  be  a  revocation  ;  Jii  bnm* 
(iodfrrt/,  t>9  L.  T.  22.  Lord  ht.  Leo- 
nania  ifia»  expresiied  the  opinion  that  a 
will  written  in  pencil  would  be  revoked 
by  erasing  the  signature  by  india- 
rubber,  Handy  Book,  8th  edition,  p.  2W, 
«ed  qu.  As  to  the  meaning  of  "  erase  " 
see  Wilkinson  v.  Srhneider,  L.  R.,  9  Kq. 
i-2».  poKt,  Chap.  VIII. 

{„)  In  boms  Gtilhn.  27  L.  J.  P.  1.'); 
dvUan  V.  drove,  26  Beav.  64.  I'oin- 
pare  Christmas  v.  Whinyalrs.  32  L.  .1. 
P.  7S  (where  the  Court  was  .^atistied 
that  the  tearing  was  intended  to  work  a 
partial  revocation  onlv). 

(i!  Priff  V.  Powell,  3  H.  *  N.  341. 
Se.>  also  Davits  v.  Davie^,  1  Lee  Eeci. 
i44. 
(c)  WiUinmi  v.  Tyfay,  Johns.  530. 


(/)  Infra,  p.    i53. 

(u)  HM>s  v.  Knight,  1  Curt.  7»i8 ; 
In  bohis  Cooke,  5  N.  of  ('.  39«> ;  and  see 
Clarke  v.  Srripps.  !•>  .tur.  783. 

(t)   Williams  v.  Jones,  7  N.  of  C,  106. 

(!(•)  Hohhs  v.  Knighl,  I  Curt.  7t»8  ; 
In  bonisOnllaii.  27  L  ?.  P.  l."> ;  In  boni" 
Lewis,  ib.  31  ;  In  hi»ii.t  Simiimm  5  Jur. 
N.  S.  1366:  Hell  v.  Fothergill.  L.  K,. 
2  P.  *  D.  148.  In  the  la»t  two  eases 
the  piece  out  off  had  breti  preserved 
with  the  will.  InlnhoniiWhilf.S  L.  R. 
Ir.  413.  the  portion  torn  off  was  all 
that  remained.  In  In  boni*  Simpmn. 
supra,  ar.d  in  Ma>inn<i  (or  M/iynrs)  v. 
HazelUm,  44  L.  T.  .Wti,  i>oth  pieces  were 
preserved.  See  Xorlh  v.  Snrth,  2!> 
'V  I    R  322. 

(x)  Emnsy.  Dallou:  31  L.  .J.  P.  128. 
.'See  also  Birkheail  v.  fi,»eehin,  2  N.  of  0. 
6fi  ;  Hobhs  v.  Knight.  1  C^lrt.  7*0.  781  : 
Abraham  v.  -Itm  ph.  5  .lur.  N.  S.  179. 
See  In  bonis  James,  7  Jur.  N.  S.  M:. 
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he  afterwards  tore  oflF  the  signature  from  each  of  the  first  four 
sheet,  and  struck  through  with  his  pen  the  signature  onT^  Z 
and.  t  e  an.mus  revocandi  being  proved  in  evHence  it  wL  S 
that  the  w,ll  was  revoked  by  the  tearing  (.,.  But  i  ,«  ^ 
^npp.(e),  where  the  ostator  had  cut  off  his  signature  from  the 
first  .S.X  pages  of  h.s  w.ll  leavmg  h«  signature  w.th  the  attestat  on 
clause  and  signatures  of  the  witnesses,  on  the  last  sheet  ifZ 
hehl  that  the  will  was  not  revoked. 

Cutting  out  a  particular  clause,  or  the  name  of  a  legatee  is  a 
revwation  pro  tanto  only  (/).  »"'^.  '»  » 

The  words-  otherwise  destroying  "  are  to  be  taken  to  mean  a 
de.s  .ue  .on  ejusdem  generis  w.th   the   modes   before   u.^Zrli 
that  .s.  destruction,  ,n  the  proper  sense  „f  the  word,  of  the  sublt^^J 
or  eontents  of  the  will,  or,  at  least,  complete  effacen  en    of 
writing,  as  by  pasting  over  .t  a  blank  paper  („  ;  an.l  not  a  -  destroy 
mg      in  a  .wcondarv  .sensed),   as  by  canrelli..,,         •  , 

obliteration.  ■    '^*""'''"''<  '"  'ncomplete 

Part  of  a  will  may  be  revoked  by  destruction.     Thus  if  a  testator 
cuts  out  t  e  name  of  a  legatee  or  executor  wherevrit  a^pe   1 1 
l..>  will   this  .  a  good  partial  revocation,  and  the  will  iZZZ 
to  probate  u,  its  mutilated  state  (hh) 

In  Re  r%/«(,).  the  destruction  of  a  document  referred  to  in  th* 
w  wa.s  eld  to  be  a  revocation  not  only  of  the  docun.e  "  "  'f 
iM.t  also  of  the  clause  m  the  will  referring  to  it 

Destruction  by  a  person  other  than  the  testator,  in  order  to 
oFrate  a,s  a  revoc-ation,  must  be  both  in  the  prcsencl-  Id  bv  th! 
|reet,o„  of  the  testator  (./)  •  and  therefore  a  te.ftatorrot  r'  vok; 
iHs  will  by  authorizing  any  person  to  destroy  it  after  his  death  r^v 
and  if  in  such  case  the  will  shnnl.l  k  >  ^    .         ,  ^f' 

b.  ,.rov.>d  aliunde  (^  "''  ''  '"^"-^■'^'  '^^  ^^"^-"t^  "^^^ 

a  tlo^"Z  "'"'^^'"^^■-R^vocation  by  destruction  is  in  every  case 
a    uestion  of  intention,  and  accordingly  evidence  is  admLi" 
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"  othiTwigo 
ili'stroyinir. " 


Partial 
revocation. 


t>e«friiftion 
by  third 
perion. 


irflNj-..    tho    o»»fl    of    Leonard    v. 

»  kUe.  i  h.  H.  Ir.  413  supra. 
I' 1  -'Rob.  .563. 

""..Ir.  R.  HEq.  5«t»;  In  boni.  Wood- 
".,rrf.  L  R.,  ■>  P.  4  D.  206,  where  so^n 

<")t  Jff ;  In  boma  M„ky,  12  p.  l>   134 

(y)  In  honi.i  Hmaford,  I*  H.,  3  P.  4 
J      VOL.    I. 


ioBM  rwfor  ib.  230  '"'./« 

ii)  m  h.  T.  .->io. 

<">  Mariinrif  v.   K,J„n«„n,    1'   p     ij 
U ;  /«  /„,„,,  />,„«;,,  i^  2^        •      • 

-*r.T.  u  R.  4tM).  '      '  '     ••"• 

_^0)  Sloctu-fll  V.     HilAfrdon.    12   Jur. 

(*)  /n  6o«iV  A'orM,  U  Jur.  564 

10 


Kyidcice  of 

animus 

admitted. 
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C.UPTFHVII    to  show  quo  animo  the  act  was  done,  which  is  a  concUimon  to  h. 

drawn  hy  a  court  or  jury  from  all  the  circumstances.     The  niciv 

physical  act  of  destruction  is  itself  eijuivocal,  and  may  be  dejiriv..! 
of  all  revoking  efficacy  by  explanatory  evidence,  indicating  tho 
animus  revocandi  to  be  wanting.  Thus,  if  a  testator  destroys  l,is 
will  through  inadvertence  {/),  or  during  a  fit  of  msanity  (»»).  -i 
drunkeimess  (»),  or  tears  it  up  under  the  mistaken  impression  that 
it  is  invalid  {»),  or  useless  (/>).  or  that  it  has  been  already  by  otli.r 
means  effectually  revoked  (7),  it  will  remain  in  full  force,  notwith 
standing  such  accidental  or  involuntary  or  mistaken  act.  So.  thf 
destruction  of  the  instrument  by  a  third  person  in  the  lifetime  hut 
without  the  permission  or  knowledge  of  the  testator,  would  not 
affect  its  validity  (r) ;  a  fortiori,  if  the  destruction  took  place  after 
his  decease  (s).  Where  a  will  is  found  torn  after  the  death  of  tlic 
testator,  and  there  is  no  direct  evidence  of  intention,  the  (pie.stion 
whether  it  was  torn  by  him  animo  revocandi  often  depends  on  tin- 
appearance  of  the  paper  and  other  circumstances  ;  the  presumption 
seems  to  be  that  the  tearing  was  done  by  him  animo  revocandi  (/). 
but  evidence  is  admissible  to  show  that  it  is  merely  the  effct  of 
wear  («) ;  for  mere  tearing  or  destruction,  without  intention  to 
revoke,  is  no  revocation,  under  the  express  terras  of  the  act  (r). 
Similarly,  where  a  testator  made  a  will  which  was  revoked  by  hi.s 
subsequent  marriage  but  revived  by  a  codicil  made  after  tl.o 
marriage,  it  was  held  that  his  destruction  of  the  codicil  did  not 


{I)  Per  Lonl  Mansfield,  BurUmnhnw 
V.  (iilbfrt,  Cowp.  52.  .*<o  whcT!  a  rovo- 
cation  pro  tanto  by  cutting  out  part  of 
the  will  wa-s  intendfil,  and  part  ot  the 
attestation  had  been  apparently  eut  out 
by  mistake  ;  nee  in  bonis  Taylor,  (KJ  h. 
T.  230.  , 

(m)  .S'crofci/  V.  Fordhim,  1  Ad.  i4; 
Borlaae  V.  /ior/iw,  4  N.  of  C.  13'J;  In 
bvHio  SHau;  1  Curt.  90.-. ;  i»  boms 
Downer,  18  ,1ur.  •><*•;  Uriinl  v.  Hrutit. 
L.  K..  3  P.  &  U.  37;  In  Inmin  Hon: 
[18931  1'.  282.  Wheif  a  testator  lie- 
comes  insane  after  the  execution  of  his 
will,  which  is  found  to  have  been  des- 
troyed, the  burden  of  proof  that  hi- 
dcHtroyetl  it  while  he  wan  of  sound 
mind  is  cast  on  the  person  who  setn  up 
the  revocation  of  the  instrument :  Utirrin 
V.  iJfrrnW,  1  Sw.  &  Tr.  l.->3.  _  Compaif 
Sprigge  v.  S/iru/flf,  P^s'.  P-  '•"••*• 

(n)  In  htinis  lirii/Diinglon,  [\'M)i\  V.  1. 

(o)  6'i/f»  V.  Warren,  U.  R..  2  1'.  &  ». 
401  :  In  bonia  Thornton.  14  P.  1).  S2. 

(»)  Brnrd/thy  v.  f.nrfy.  78  l<.  T.  2.'>. 
In  Jamt»  v.  Skrim,,U>n  (1  P.  1).  131 1  the 
testator  made  a  will,  married,  and  then 


execute<l  a  codicil  revivinjj  his  will,  ami 
containing  provisions  for  the  iMiulil  of 
his  wife,  who  predeceased  liim.  On  liit 
death  the  codicil  could  not  be  foiiiul.  an^l 
it  was  therefore  presumed  to  have  Iniii 
destroyed  by  the  testator  under  a  mis- 
taken liclief  that  it  was  us<l<**:  the 
will  and  codicil  wer<^  therefore  a.liiiiticil 
to  probate.  .\s  to  the  ease  ot  Slumund 
V.  Whitf,  [IttOll  P.  4tl,  see  the  iliaptir 
on  Powers  of  Appointment. 

(,)  SroU  V.  Urolt.  1  Sw.  &  Tr.  2.W; 
Clarkmn  v.  Clarkmm.  31  U  .1.  P.  I4S. 

(r)  .\  mere  n'fnmvl  to  make  a  trt  .li 
will  dot's  not  amount  to  a  raliliiatiim 
of  the  destruction  bv  another  [lersdu. 
Milh  V.  Milwurd.  )^>'l'.  U-  20. 

(<i)  Hainr.1  V.  Ilaintu,  2  Vern.  441. 

(I)  Hare  v.  Snumyth,  3  Hutfii.  ML'. 
n.  ;  Lamhell  v.  iMmbtU.  ib.  .Vis ;  It  .'• 
liamK  v.  Junen,  7  N.  of  (.".  UMl :  In  >««•■! 
UwU.  27  L.  .1    P.  31. 

(«)  /<<>/-'  V.  lUgge.  !t  .lur.  l'>.'.  ami 
H<  ,•  1  Kq.  (a.  Abr.  W\  pi.  3  niiifL'. 

(i)  In  bonis  Tozer,  7  .lur.  134;  hi 
hniiis  llnnnnm.  14  .lur.  .'>r>«  ;  CUrh  v. 
Scrippi,  Hi  .lur.  783. 
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r.  n.ler  the  will  inoperative,  the  Court  being  satisfio.1  „    .1        ■ . 

(iiat  fhero  was  no  intention  to  revoke  the  will   h„r!.  V  .    "'"'""'*'    •■"■^pt.r  v„. 

'■'":  -:;•"' "!;;'-  ^ '»-- <-  -  to  the  eil;.^  ^  ?::r  ^"  ~~ 

>...  if  a  will  IS  destroyed  u,tli  the  intent i,..,    f  ^^• 

4  :r.  this  will  not  effect  a  revoc-atiol  ^  '"''"''  "  ^"'''  '^"''>' 

Where  a  testator  destroys  part  of  his  will    H 
what  .emains  is  thereby  mad.'  ineo„m|et,'.  or    iff"     u '"'"''''       ^^  *''"'  ^''"'  ""'-  •'« 
do.  not  shew  that  he  intended  to':^;r     f :       ^ -^7-<'-  :;;;:-'" 
wh.ro  he  destroys  a  substantial  ..art  of  his  will    ;  *'^^ "  '""   "'""'"^ ' 

^..t..t..  other  provisions,  and  the  subst  ttf  ''^' *"'"'- 

m*l.-.  the  .juestion  arises  whether  .r*'  *'*"^"".'    '^   ""f   <'ffeetuallv 

H  ..0..,.  'on  the  prineipirt;  h  e:;;;;::'"^, '''' " ''-  ^"' 

remain  in  force  if  the  substitnt,.!  ""'''  '"f"'"'J<Hl  it  to 

;.f  Ms  will,  and  substituted  thr^  w  f:,;!  ''"^  ""''•^'^''-^^ 
I'lin  l.ut  not  attested  •   the  Courf  nr      ""*'''•  ^'''^'h  Were  s,^r„,,i  i„. 

the  eo„..nt  of  al,  parties  ^IZ:^^  ''T'  '''  ^''  -^'' 
.l-'n.ved  the  first  two  si.eet.  l/h"^'„  ^"T"^  <">  ^'""  '-^ator 
each  of  which  was  signed  bv  him  a  .It  -'"'-^'tut.Hl  two  others, 

the  e.eeut..,.,  of  .,.'^,^,  1^2:^^^:':,  ^'^  '-".  ^-'-i 
a  -on-plete  testan.entary  dispositio  U^'^TT'^  "'^ 
Hurnes.  J.,  that  the  destruetion  ,.f  the  tw  ,  T  /'  ''  '  •^'  '■"'"" 
rev.K-ation  of  the  whole  will,  and  that  I,  '  '  "'. '  "'"''■'***'^  ""  « 
"ot  executed  in  accordance  '^  ^1  !  ^r^'llf  ^"^^  ^J""^''  -- 
""t'-'tacy.     It  may  be  observed    fhlt     f  '"  ""'''"'^  ^™''  «" 

»"  ^1-  argument,  that  the  new  she"  c  n"  Ht'rT'  ''''^'^''  "'"«'■'• 
within  the  meaning  of  the  Wills  in  "'"'^f'  "^"'1  an  "alteration  " 
f ""  and  total  de.truct  on  a  1 1'  ,1^  '';";:  «""^'"--  ■  '^'t-ra- 
■^"'"'""'•'l  that  thecases  of  vilrt  J^  """^'^  ^''^-     '^  '"'^  «'- 

<"'  which  the  learned  jtulge  relied  do  7'^'  ""'  '" '"'"''  "'"'"/"•"^'A 
that  ..  .s  i"-nsistent  witt/th  dtti  I'-T'T'"  *'"'  ''-'-■"".  ami 
^"rrf,..,  V.  i^'o„,n,ope  (l,b).  ''"'^  •'"«•»  by  Butt.  J.,  i„ 

DfH'larations  made   f.,r  »i—  i    . 

':;:.':"::.r:  •''"■■■*--- 


IJ;)  ;«  h„n„  Tozrr.  7  Jur    m      ; 

10- 


(«)  (IU02|  1>    •>4j 

('''')   12  1'.  1).  u, 

(r)   A'ren  v.  AV, «.  r   H    •!  i>    t   i»    , 
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Effect  where 
(lent  ruction  in 
connected 
with  a  new 
diiipoaition. 


^^firi^lim.  subsequently  found  to  have  been  torn  or  mutilated  the  bu«l..n  , 
provng  that  the  injury  was  done  by  the  testator  wWle  oft  .i' 
mind  rests  upon  the  f«rty  setting  up  rev«,ation  (e). 

(6)  Dependent  relator  Relocation.  ^Where  tl,e  act  of  dt^tructi.. 
•s  connected  w.th  the  .naking  of  another  will,  so  as  fairlv  to  raLs^t t 
mference,  that  the  testator  meant  the  revoc-ation  of  the  .".id  to  do,  J 
upon  the  efficacy  of  the  new  disposition  intended  to  be  .substk  ,. 
«uch  w.11  be  te  legal  effect  of  the  transaction  :    and  thert 
the  W.1  mtended  to  be  substituted  is  inoperativ.>  from  def.t.,, 
attesta  .on    or  any  other  cause,  the  revocation  fails  also,  „„,.  , 
ongmal  w.li  rema.ns  in  force  (/).     I„  one  c^,  a  testator     ,' 
some  time  before  executed  u  will,  duiv  attested,  t..  ea«h  .1^1,-     ' 
wluch  he  ha,l  affixed  a  seal,   instructed  his  .s«,i.it«.  t .        ,1; 
another,  and  signed  the  draft  prepared  fro,„  ,h...  .nstr        " 
and  then  proceeded  to  tear  off    the  seals  of    the  old  wHI      :    ' 
aJl  the  seals  but  one  had   been  thus  removed,  he  was  i„fo„„ 
hat  the  new  wi  1  would  not  be  operative  upon  h.s  lands,  n,  hs  Ij 
tate   whxch  mduced  him  to  desist ;    and  before  the  .  w  wll     . 
omplete,  the  testator  died  :    it  was  held,  that  the  orig.n 
remained  unrevoked  (y).  ^  " 

A  fortiori,  where  it  appears  from  the  evidence  that  the  u,ll 
destroyed  for  the  purpose  of   substituting   a  fresh  will    tl      h 
W.H  .s  not  revoked,  if  the  new  one  be  in  facf  not  mlde  (T  '  '" 

The  same  rule  generally  applies  where  the  later  of  two  in.,,,,. 
itent  wills  IS  destpnv«i  ,^«  *i...  _  •.•       ..    .    .  '"'" 


Will  do 
atroyed  to 
make  new 
wiU. 

Intention  to 

revive  .        '      -"-  :"7  6'-'«^«"y  applies  wuere  the  later  of  two  in,,,,, 

.voi^ed  Win     ««tent  wills  IS  destroyed  on  the  supposition  that  the  earlier  w, 
thereby  revived  ;  for  if  this  supposition  be  (as  by  the  existill 

revoked.     In  this  case  the  act  of  destruction  is  referable   not  to 
any  absolute  intention  to  revoke,  but  to  an  intention  t    v      j 
another  paper;  and  as  the  assumption  that  the  revocatio    w 
have  that  operation  is  erroneous,  no  true  animus  revo^^al  f 
considered  to  exist  (i)  >"«-aiiai  t, 


(0  //am*  v.  Berrall,  1  Sw.  &  Tr.  153. 
(/  )  In  6oBi,«  MiddUton,  10  Jur.  N.  S 
1 109. 

(g)  Hyde  v.  Hyde,  1  Eq.  Ab.  409 ; 
tccletUm  v.  Syeak,  3  Mod.  258-  Ex 
parte  lld^fer  J  Ve«.  348;  Uniom  v. 

Oiaert.  Cowp.  49 ;  Sutton  v.  Sutton 
towp.  812;  ir.«,or  v  Pratt.  .5  J  fi 
Moo.  484;  Perron  v.  Pe,rott,  14  East! 
«0;  Dancer  v.  Vrabb,  h.  R..  3  I'.  &  I) 
»8.  .>ee  akoJenner  v.  Ffinch,  5  p.  1). 
(•09  '  "  f'lt'tuiood,  1 -,    (;h.   U.    594 


(*)  Dancer  v.  Crahb,  L.  R..  3  l>  t 
D.  98  104;  Bce  In  bonii  IkB'xii.  ,". 
«.  of  C.  189;  Inhonia  Eihx.iii'v  Jtjr 

f '"'••■'J    *^ ,  •»-' ;    /»    bom,    In,„.  :>;, 
1.  L,.  K.  41. 

(i)  Powell  V.  Pou-tl!.  L.  R    1  F  4  [) 

209    ovorralins;  Dictin>„n  v.  Su-almm. 

JO  L  ,1. 1 .  84.  See  niso  fctenl, ,,  v,  />/„;/ 

rfreu,,,  I1893)P.   14;  Cc«,fy  ,.(■„«,, 
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Milt  th.'  mere  intention  to  make  at  some  indefinite  f„t.„    ♦• 
H.  .  w,ll,  .s  not  enough  to  prevent  revocation"/)  "    """"  '" 

.r,„.,K.n  w.tho„t  ti.e.„tention  to  revoke,  i.s  inefTeetnal  ^t")      W Lr  '    "^  .-^>" 
l,..«..v..r  .l.er.  .s  an  u.tont.on  on  the  part  of  th-  testator  to  .lestrov  '"■''""*'°"- 
ri.  U.1    hut  the  act  m  not  completed,  the  authorities  ,.re.ent  more 
iiiiiti.T  for  consideration  (/).  '       ""-  """re 

Tl...  earlv  ca.se  .IBM  d.  AJol.  v.  n„„.n.  (.„  has  generally  heen 
co„s,.iered  to  establish  hat  a  verv  slight  act  of  tearin,  is  suffid  nt 
to  cff...  f  a  revoj-ation  if  .lone  w.r  h  such  intention  ;  the  fact«  were 
iis  f,.||uvvs:  llie  testator  (who  had  freoueni;.-  •  i  ,  ;". '^"^ 
^...^  with  his  w,il),  hein«  one  div  mTl^l^^^r  Z:! 
^  a  person  wo  .attended  him.  to  fetch  his  will,  which  she  dd  and 
-livwcd  ,f  to  h.m.  It  hem,  then  whole,  onlv  somewhat  creased 
lie  opencl  and  lookwl  at  it,  then  t'ave  it  a  rin  with  hi.  i       i  ' 

^.l".-.>^  «.  tear  a  bit  off,  then  run'pled  .t  t^^etl  r  a 'd  m"     '  "'  '" 
the  tire  :    but  it  fell  off.     However    it  nm  ?  i  .'"'''  '*  "" 

II      ,  H-   .  1       .  Ji"we\tr.  It  must  soon  have  been  bumf 

l.«.i  .10,  W .  taken  It  up,  and  put  it  into  her  pr„  kct      tI  T 

di.l  not  sec  her  do  so.  but   afterwar.k    ...  testator 

^l..-  false:,  told  hun  tJ^^^Z^^^Za,^''  tTT"  '''''"''''' 
-vanls  told  a  person  that  he  had  .lZ2^tL,u'::,:T7^  '''7' 
no  oHier  until  he  had  seen  his  brother,  to'::^;      'C  :  '  Hh! 
same  effect,  and  des,re,l  him  to  come  down,  sayinr-    If        r 
iMtesf..!,.,  ,t  will  cause  uneasiness."     The  testato?  ,'" 

-tho.:t  ..akin,  another  will.  The  jurv  tl  oLht  H  '"""«  '^'"' 
-voca,,,,,,,  and  the  Court  of  C  P  Z?o  Z  '^"'  ^  ."'"^^"^"^ 
".'■t-n  fu,  ,,  „ew  trial ;  I)e  Grev  V  TIk  T  "P'"'""'  ""  « 

- -  .'f  the  specifii  L^  iir^;  t:rc:;  "t  r^  :^" 

:  ^-.;r "  «  ^-"-^  -'1  a  tearing  ;  i!:^  t^  t  2^^,  ^  ^  ' 
tuo.  with  an  intent  to  burn   thoimh  if  .„»        1        "'"7"B  '«  on  the 

^'.Hi  ^n  ..fT,  was  sufficient  1^:^:1^;:!'^' ""'''  -'^'''y  -^«i 

ft  IS  not.  however,  to  be  inferred  from  this  case   th„f  iK 
intention,  or  even  attempt,  of  a  testator  tl\  ^^  "'*''*'  ^^""^  """"'P* 

liis  will    is  sufficient  fS^  '""""•  t™'',  or  destroy   t"d"«troy 

"Ml.  is  .^utrident  to  produce  revocation    within  n  ■       '"""* 

"f  the  Statute  of  Frauds,  or  the  WiHsr'-    f       ..    "I  ""'""'"^^  ""'""'"''y 


,„';'  "■•'(7'"'^   '■•   T'.v/'-y.   .John.   ,'-,30; 

'"  'x'"'-  Milch'mt,,  32  L  .J  p  »o-> 
Ul  Ante.  p.  118.  '     ■  '  '■ 

tl)  It  wiU  be  remembered  that  dcs- 


I'^wTi^"  '"■'"'■*P''  "'  ^'""•"'*»>  port  of 
*«)  2  W.  L'    '043. 
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rHAfTtB  vu.    intention  or  cnilettvour  to  jM-rform  the  prewribed  act,  ax  a  substitut.' 
or  wjtiival.  ut  for  the  att  itself,  though  the  intention  or  endeavour 

may  have  been  frustrated  by  the  improper  beliaviourof  a  third  pers,,!i 
Thus,  in  the  case  of  Due  d.  Reed  v.  Harrix  (n).  it  ap()eared  bv  tii.> 
evidence  of  the  testator's  servant,  that  the  testator  had  thrown 
the  will  on  the  fire,  from  which  it  was  immediately  snatche<i  ),v 
a  relative  who  lived  with  them,  when  the  fire  had  merely  sin<r"l 
the  cover.  The  testator  afterwards  insisteil  upon  her  fjivinj;  up 
the  will  to  be  burnt,  which  she  promised  to  do;  and,  in  oni.r  to 
satisfy  the  testator,  threw  somethinp  into  the  tire,  whicli  was  not 
the  will  (as  she  repre.sentwl  it  to  be),  of  which  the  testator  a|.p..ars 
to  have  had  some  suspicion  ;  for,  upon  the  witness  expres.sin<>  Imm 
doubt  whether  the  will  had  been  destroyed,  thi"  testator  said,  "  1 
do  not  care,  I  will  go  to  L.,  if  I  am  alive  and  well,  and  make  anotli.r 
will."  The  Court  of  Q.  H.  held,  that  the  will  was  not  revoked,  on 
the  ground  that  there  had  been  no  actual  burning  of  the  instrument. 
'  it  is  impossible."  .said  Lord  Denman,  "  to  .say  that  singeing  a  cover, 
is  burning  a  will  within  the  meaning  of  the  siatute."  Patteson,  I.. 
.said.  'To  hold  that  it  waw  .xo,  would  be  saying,  tliat  a  .strong 
intention  to  burn,  was  a  burning.  There  must  be,  at  all  events,  a 
partial  burning  of  the  instrument  itself ;  I  do  not  say  that  a  quantity 
of  words  nmst  be  burnt ;  but  there  must  be  a  burning  of  the  pa{M>r 
on  which  the  will  is." 

» watw'""        '^  '•''  "'*'"  ^'''''"'-  ^''''^  '*  *  testator  is  arrested  in  his  design  „f 
BusjHMiils  the    destroying  the  will,  bv  the  remonstrance  or  interference  of  a  third 
Kt  uTon^ts    P*'''''""-   <"■  l^v   liis  own   voluntary  change  of  purpose,  and  thii.s 
complition.      leaves  unfinished  the  work  of  destruction  which  he  had  commenced, 
the  will  is  unrevoked  ;  and  the  degree  in  which  the  attempt  hiwl 
been   accomplished,   would   not,   it   should  seem,   be  verv  dosclv 
scrutinised,  if  the  testator  liim.self  had  put  his  own  construction 
upon   iiis  somewhat  equivocal  act,  by  subsei|uently  treating  tin- 
will  as  undestroved. 

Thus,  in  Ihv  v.  Perkes  (n),  where  a  testator,  upon  a  sudden  provo- 
cation by  one  of  the  devisees,  tore  his  will  asunder ;  and,  after 
being  appeas.'d,  fitted  the  pieces  together,  and  expressetl  his  .sati.s- 
faction  that  it  was  no  woise,  and  that  no  material  injury  had  been 
done  :  it  was  hvM  that  the  will  remained  unrevoked.  Here  (to 
use  the  languHfy  of  a  distinguished  judge)  (p)  the  intention  of 
revoking  was  it.self  revoked,  before  the  act  was  complete.     And  in 


(«)  (i  Aa.  &  Ell.  2»!».  .See  fh„w  v. 
hnijoy,  2  1'.  I).  2.';1  ;  Andrtw  v.  Mulliy, 
12  C  B.  N.  .S.  oU. 


(")  3   B.   &    .41(1.   480;  an<l  compare 
In  honin  Colberj,  2  ("urt.  S32. 
(;0  Video  AU.  4  KU.  21.1. 
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A/...  V.  hhw,  (,).  the  teHUtor  had  torn  hi«  will  n.-arlv  through   but    ca^rr..  v.. 

tiK  ,.vi.l..n.v  m-cm-Ml  to  show  that  ho  int.'ruh.,!  to  do  more  and  waa  ' — 

M..|.|..-.l  hv  thf  romonstraii.-..  of  a  porHon  jirosent.  ami  i»  was  held 
that  thi-  will  wa»  not  rcvok*"*!  (r). 

U  to  partial  revocation  by  destruction,  see  above,  p.  145 

(d)lk'.tnuik.nofl)n,>Urot,'\yill.    Son.etin.es  a  testator  for  greater  Kffc^t  .,r ... 
...untv  exeeutes  Ins  will  in  .lupli.ate,  retainn.g  o„e  part  and  com-  "'"'yi"* '■'■■' 
.nmiM,  flu-  other  to  the  .ustmly  of  another  person  („«„,|K.  «„  a'w,:;'   " 
.  .X,.,  ,.t.,r  "trustee) ;   and  .p.estions  have  not  unfre.p.entiv  arisen 
a.  to  the  effe,t  o    Ins  subsequently  .iestroying  one  of  such' papers 
l,.,.v,n,   ,h..   duplicate   entire.     In    the.se   cases    the    presulnption' 
,v.„-ral  y  .s  that    he  testator  means  by  the  .lestruction  of  one  part 
...  n...ke  the  w,ll.  but  the  strength  of  the  pr..umption  depends 
...:.<■     upon  cuvumstances.     Thus,  where  (.,)  he  ..aneels  that  part 
M  .s  u.  lus  own  po8ses.si„n  (the  .lupli.at..  b.-ini.'  i„  the  custulv 
of  another).  ,t  js  very  strongly  to  be  pre.sume.1.  that  he  .loe-s  not 
"'t".i.l    Ih-  dupluate  to  stand,  he  hav.ng  destroved  all  that  w.s 
-'HI.    us  reach  (0.     So  if  the  testator  have  hi.nself  po.ssession  of 
l.o.h.  the  presumption  of  rev.K-ati.m  holds,  though  weaker  N)  «nd 
'■v..  .f,  having  both  in  his  possession,  he  alters  one,  and 'then 
de...s^that  which  he  had  altered,  there  is  also  the  presumpt^: 

These  several  gradations  of  pre.sumj.tion  were  .stated  !,v  Lonl 
Knskine  in  /VW.^.„  v.  Pa„l,nton(rl  the  circumstances  of  which 
weie  as  follows  :  Two  parts  of  a  will  were  found  in  the  passessiol 
.  ;.  testator  at  Ins  death,  the  one  cancelled,  having  vari^Z 
a  .o„s  u,  It,  and  the  other  not  altere.1  or  cancelled  ;  tnd  th  tiX" 
"  !..>  jury  in  t  rec  successive  trials  at  law  on  these  facts,  and  e 
-Hleiue  ge,>erally.  was  that  the  will  wa«  not  revokcl ;  and  irt^a 
conclusion  the  L.  ('.  Knallv  concurretl. 


yiyr.i...}  v.m.    Ami «...  Ubonu 

I  t^hiiiiK,  i  ,)ur.  X.  S.  454. 

(r)  •■  I(  (Miurs  to  remark."  sayf  Mr 
■larnw,,.  ••  ,l,at  t-siators  .sh.ml.l  U-  dw^ 
siwl.'.l  fiMtn  urakiiitf  .,r  alt.TiiiK  thoir 
»il N  (as  ili.'.v  an-  i.tivn  (lisp„«.,|  |„  ,|o) 

'"''•'  "' ""••'K''  of  any  t.-niiK.rarv 

•A.  it.m.iit  w<a«i,)n.-.l  hv  flio  ill-coii- 
'luit  ui  a  l.-iiat.'O  ;  an.|.  ntill  nimv.  from 
i""Hini:  th.ir  i™.ntm..nl  in  thrir  willn, 
»l.n;l.  may  Imvo  th.- ,.tr,rt  of  wouiuliiiK 

••■  l''l">p  ..f,  and  ..a.Hli„«  a  stigma  on, 
tli>'  "If.n.lnm  party  long  after  llu-  traiw- 

I"  II.,,,  wl,,,.),  ^„^.,.  (^,.^j„„  ,„  „,^  j^.^.j^_ 

""H  has  1„,.„  ,.ff»^.^.,,  fro,,,  .vcoUection 
w  I-  Rmeiiib,n"d  only  to  b<>  rogivttci'    • 


II..'  IV,,l,at,.  ('ourt  will  not  n.»<lily  omit 
from   the  probate  «„y  such   r^ord  ^ 
.hjj.lea»ure:  /„ft„„„  Homju^^,  L.  K., 

(..)  See  air  Edwnrd  .SVym„«r-.,  (•„... 

I  .  H .  J4t. ;  and  m.'  Votvin  v.  t'rn^fr   •> 

(0  l!urloHHh„w  V.  <lilh.rt.  Cow,,  40  . 
Iii>u,,hf,,  V.  M„M.„,.  ;)  Hai;^  l!l|  ,,  '. 
Jon,,  v.Jl„nh^,.  .-.8  L.  T.  Vm  ;   Pnlje  V. 

(«)  In  lti,ii,'.i  //«r«j,,  3  S.  of  f   (i>l 
(')    13   Vex.  .-ilo. 
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Perha|w,  in  such  a  case,  thr  presumptinn  can  hardly  bi»  Raid  to 
lean  in  favour  of  the  revocation  at  all ;  for  the  testator  having 
made  alterations  in  one  part,  and  then  cancelled  the  part  so  altered 
only,  the  conclusion  would  rather  seem  to  be,  that  he  merely 
intended,  by  the  destruction  of  that  part,  to  get  rid  of  the  alterations, 
and  to  restore  the  will  to  itn  original  state.  And  it  is  olv^ervable 
that,  in  Roberts  v.  Round  ((/•),  where  one  of  two  duplicate  wills  wax 
found  partly  mutilated,  and  the  other  carefully  preserved,  in  the 
testator's  own  possession,  it  was  iield,  that  the  will  remained 
unrevoked. 

The  evidence  in  Pemberton  v.  Pemberton,  as  to  the  intent  with 
which  the  act  of  cancellation  was  done,  consisted  partly  of  siih 
seijuent  declarations  of  the  testator,  and  these  tended  rather  to 
favour  the  revocation  than  otherwise  ;  but  both  Lord  Eldon  and 
Lord  Erskine  adverted  to  the  very  little  weight  due  to  expressions 
thrown  out  by  testators  in  conversation  with  persons  respectinj? 
their  wills. 

Declarations  made  by  a  testator  after  the  date  of  his  will  are  not 
adnii.ssible  to  prove  that  it  was  executed  in  duplicate  (x). 


Pfcsuinption 
•«  to  degtriK  ■ 
tion  of  wilU 


(e)  Lott  Wills. — If  a  will  is  traced  into  the  testator's  possession,  and 
is  not  found  at  his  death,  the  presumption  is  that  he  destroyed  it 
for  the  purpose  of  revoking  it  (xx)  ;  but  the  presumption  may  be 
rebutted,  and  it  will  be  more  or  less  strong  according  to  the  character 
of  the  custody  wliich  the  testator  had  over  the  will  (y).  It  is 
difficult  to  lay  down  any  general  rule  as  to  the  nature  of  the  evidence 
which  is  required  to  rebut  the  presumption  of  destruction :  it  depends 
to  a  considerali!.'  extent  on  the  testator's  property  and  his  relations 
towards  his  family.  When  the  will  makes  a  careful  and  detailed 
disposition  of  the  testator's  property,  and  nothing  happens  to  make 
it  probable  that  he  wishes  to  revoke  it,  the  presumption  raised  bv 
the  disappearance  of  the  will  may  be  relmtted  hy  slight  evidence, 
especially  if  it  is  shown  that  access  to  the  box,  or  o-.hcr  place  of 
deposit  where  the  will  was  kept,  could  be  obtained  by  person.s  whose 

(w)  3  Hsgg.  f)48. 

ix)  AtHnaon  v.  Morria,  [1897|  i'.  40. 

(j-j:)  So  if  a  will  is  written  on  Beverai 
sheets,  and  only  .ionic  of  them  an- found 
after  his  death,  it  is  generally  to  be  pre. 
Humed  that  he  destroyed  the  others  with 
the  intention  of  revoking  them:  In  bonis 
Oullan,  27  L.  J.  P.  15.  Whether  this 
revokes  the  whole  will  is  another  ques- 
tion :  see  ante,  p.  144. 

(y)  Per  Cockburn,  0.  J.,  in  Sugden  v. 
Lord  81.  Ltonarda,  1  P.  D.  at  p.  217 ; 


Allan  V.  Monuon,  [1900]  A.  C  (104: 
Paige  V.  Brooks,  75  L.  T.  iCtS  ;  la  hoai/i 
Dtlme,  77  L.  T.  374.  The  esrliei  isw 
arc  Davis  v.  Davis,  2  Ad.  223  ;  Pnttm  v. 
Paulton,  4  Jur.  N.  S.  341  ;  /n  6"«i. 
Brown,  4  Jur.  N.  S.  244  ;  Lillie  v.  ii7/i>. 
3  Hagg.  184 ;  W argent  v.  HMng*.  4 
Hagg.  245 ;  Tuciai  (  v.  Sqnirf.  1  Curt. 
289  ;  Welch  v.  Phillips,  1  Moo.  V.  0.  ('. 
299  ;  Brown  v.  Arou-n,  8  Ell.  &  Bl.  87fi ; 
In  bonis  Slmw,  1  Sw.  &  Tr.  62, 
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infre^t  it  »  to  defeat  the  will.     I„  f«,t.  it  may  al.nost  fn-  M«i.|  that 
in  s,,.  h  a  rase  the  presumption  is  the  other  wav,  namrlv  that  thn 
testator  d.d  not  intend  to  die  intestate  (z).     D.vIaratio„H  made  bv 
the  .,,t«t,>r  are  adm.a„ble,  not  aa  evidence  a,  to  the  fart  of  destrue 
t,on,^h,.f  as  evdenee  of  intention  either  to  revok..  or  to  adhere  t„ 

The  onlinary  presumption  does  not  apply  to  ,hc  case  of  a  testator 
«ho  becomes  msane  after  the  execution  of  the  wiH.  and  continues 
m.ane  .„.t,l  h.s  death  :    ,„  such  a  case  the  burden  of  shewing  Z 
the  w,l,  was  destroyed  while  the  testator  was  of  so„„.|  J^Vli^ 
on  the  party  setting  up  the  revocation  (6). 

If  the  will  is  trace.!  out  of  the  testator's  custoiK-   it  i,  i„        u 
on  the  party  sett.g   up   the  revocation   tl  ptv^'tLrtr  w. 
Z^ir;,:""         '"*"*"'  ''"**^'^'  "^  ^"'^  '^''^^-V-l  by  If 

In   F/W  V.   «MW/(rf).   there   was  „„  .Jin-ct  evidence  of  fl. 
ex....ut,o„  of  the  alleged  will,  but  the  fact  of  its  .^,^^  "V^ 
content,  were  proved  by  oral  evidence.  """^  '*" 

(/ )  Srrnndarf, n-idmre ojVontnUx o,  L.st or D,str„md  Will      W'U 

;.  -"  ".-  "••'•"  '-•  -.••-;->-.  and  the  pr.u;!  1  '  ",  ^ 
tion  ammo  revocandi  is  rebutted,  or  does  not  arise  fh„  «''«rm- 
the  will  „,av  be  proved  by  secon.lary  evi.le  ;  'T;,  ir;  :"*!  "^ 
copy,  or  oral  testimony  (., ;  and  it  seems  that  theZ  Z^^  Z 
a  .ngle  witness  who  takes  an  interest  under  the  allegTw  |  s 
sn  h,.,.nt  ( ,).  Declarations,  written  or  oral,  made  bv  the  teltat. 
before  the  execution  of  the  will,  are  admissible  as  secondarv  ev  d^n " 
"f  .t.s  contents  („.     I„  «„„.,  ,„,,,  post-testamentary  dclarati:! 


1S3 

CHAfTMl  Vn. 


Inwnitjr. 


Cmtodv  o( 


Wh«t  evl- 
cicnce  in 
■uffiiient  to 
prove  eiAcu- 
tion  of  will 

Secondary 
evidence  of 
content*. 


(:)  .S»y*«  V.  L„rd  Si.  Leonard*.  1  P. 
1).  1.^4  ;»(■«  specially  pp.  214-6; 
finch  V.  tiHch,  L.  R.  1  P.  &  D  371' 
Other  ca-s,.,  art.  Saundfr,  v.  .Saututer,. 

V -^ -.«  ';'\- """"' ^- ''"'"' * •'"' 

A.  .>.  I  IS  ;  /,,  ftoHM  (lardntr,  27  L.  ,J  p 
M;  In  brinif  Ripley,  4  ,J„r.  J,'_  ,s  340  '. 
In  *,,«,,,  ShApmn,  r,  ,(„r.  \.  «.  'lafiji '. 

"'""!"  ''"Y"'  "  •'■"••  '""'•  ■''■  •»"'!:' 
Mtrsley  v.  />/„«,  j^  ^  I  1'.  &  D  "81  ■ 
In  ImnU  Berry,  «.>  L.  T.  7«3.  '  *      ' 

(1)  WhilfUy  V.  Kin.y.  17  C.  B  N  S 
.5!; ;  A-cfn  V.  AV,„.  L.  |<.  3  p.  4  p  -j^,  ; 
.S«7<<f«  V.  MSI.  Leonardo  nunr  .  ;  Ih 
■If''.  i>r«kc  V.  Syte^,  22  T.  L.  U.  741 

(6)  .Syiyye  V.  Spr;<j!,e,  L.  R  I  p  4. 
(•f"*;  /"  '»'*'' Crandon,  84  L.  T.  330. 
(<■)  <''</im  V.  /-ro^r.  2  HaBg.  327 


(>38.  ti3!>. 

(rf)  2»L.  K   Jr.  91. 

(f)  iSw  the  cmn  alK>»P  ,ite,|  .  .u„ 
rhrhon  V.  r/„ri-.„„.  3,  l.  .1.  Pi4?^ 
PorfBiorf  V.  Whallon.  MS  L  J  p'  U^  .' 
/«  6o«.>  /;,,rAfr.  1.  R.,  1  P.  &  u   307  ! 

•/«mf;«    V.    Shrim,u.,n.    1    P.    1,  '  43,  ! 

//«rrM  V  A■„,vA^  I.",  P.  u  no*"*;,; 

bom.    Lt,gh.  [1892]   P.    82;    /YW    v 

In   that   ca«o   the   oral   evi<l,.„re    waH 

(tf)  .See  Sugden  lord  St.  Uonard* 
«upra,  a,Kl  the  ca«.«  there  refoZlto 
es^mlly  g„,VA  v.  «„,>*.  3  Sw.T  "n!' 
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by  t!.e  testator  as  to  his  will  have  been  admitted  as  evidence  of  its 
contents  (h),  but  their  admi.ssibility  seems  doubtful  (0- 

It  was  laid  down  in  Su.jdm  v.  Lord  St.  Lcomrd»  hat  it  ,s  not 
necessarv  that  the  whole  of  the  contents  of  a  lost  or  destroyed  w.l 
should  be  proved,  provided  the  Court  is  satisfied  that  the  substant >al 
parts  have  been  proved.  Hut  the  language  of  some  of  the  judg- 
ments in  that  case  goes  beyond  the  principles  laid  down  ,n  other 
cases      For  exan,ple,  it  seems  clear  that  it  is  not  sufficient  to  ,,rov.. 

the  residuarv  clause  in  the  allege.l  will,  at  all  events  ,f  there  ,s 

reason  to  suppose  that  important  legacies  were  also  g.ve.t  by  .t  (y). 
Where  the  property  is  small,  the  Court  of  Probate  sometmies 

allows  the  contents  of  a  lost  will  to  be  proved,  without  requ.nn-' 

the  consent  of  all  persons  interested  (A). 

IV  -Whether  a  Codicil  is  revoked  by  Destruction  of  Will. 

Sometimes  there  is  found,  among  the  papers  of  a  testator,  a  cxhni 
without  the  will  of  which  it  professes  to  be  part :   m  such  cases  the 
question  arises,  whether  or  not  the  destruction  of  the  wdl  (whuh  ,t 
is  to  be  presumed,  in  the  absence  of  proof  to  the  contrary  was  the 
act  of  the  testator)  operates,  impliedly,  to  revoke  the  codicil  also. 
This  question,  of  course,  depends  mainly  upon  the  contents  of  the 
several  testamentary  documents.     If  the  dispositions  m  the  ex  ic.l 
are  so  complicated  with,  and  dependent  upon,  those  of  the  will  as 
to   be   incapable  of   a  separate   and    independent   existence,   the 
destruction  of  the  will  necessarily  revokes  the  codicil  (/)  ;  and  before 
the  Wills  Act,  the  general  presumption  in  the  Ecdesiast.ca  (  ..urts 
was  rather  in  favour  of  the  intention  to  involve  a  codicil  m  th. 
revocation  of  the  will  of  which  it  was  a  part,  where  a  contrary 
intention  could  not  be  collected  either  from  the  contents  o    'he 
codicil  itself  or  from  extrinsic  evidence  {m).     But  if  the  codicl  was 
capable  from  the  nature  ..f  its  contents,  of  subsisting  uidependent  y 
of  the  will,  its  validity  was  not  afTected  by  the  destruction  of  the 

will  («)•  ..        •       .1    .  .1 

The  balance  of  authority  .seems  to  support  the  view  that  the 

statute  1  Vict.  c.  2(5,  has  done  away  with  the  presumption,  made 


(A)  .S'HyrfeH  V.  0>rd  SI.  ItnwiriU. 
Biipra  ;  Uould  v.  Lnk-s,  C.  1".  D.  I- 

(i)  Wuodii'iird  V.  (luulKtoHe,  II  App- 
Ca.  41>!1;  .-t/Ainw"  v.  Morris.  [\»'M] 
1".  40. 

())  Wwxtimrd  v.  (tnuUtnnf,  11  App. 
Ca. 4(i'.).  Compare  Uickinmn  v.  Slidoljih. 
II  (.  B.  N.  S.  :)41.  _,     ,,, 

(t)  1,1  h,mix  .ipkiL  [18',)!»|   1'.   2<i; 

(/)  Vsticke  V.  Bawdtii,-  Add.  110. 


(m)  Midli/cH  V.  .•)«''/i'/<>».  '.!  Add. 
22!»;  ('oppin  v.  Dillon.  4  Ha^ii!-  ^f'l. 
3tl!).  See  BH  to  the  Konian  I-aw  on  this 
point,  F(i//(  V.  aidirat/,  14  App.  (a.  :<•. 

(n)  Tm/nrt  v.  liimper,  1  Cuit.  I'SH ; 
In  honix  CnnUhnrd.  11  .lur.  N.  S.  184, 
where  the  document  was  deocrilu'd  as 
•'  a  codicil  to  any  will  and  testainiiit  d 
me,"  hut  there  was  nothing  to  shew  tluU 
he  had  ever  made  a  will. 
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l,y  the  oKl  law,  that  the  destruction  of  a  will  waa  an  implitnl  revooa-  c  hait«r  vm. 

tion  of  a  codicil  thereto  (o).     Lord   Penzance  rei)eatedly  so  held, 

oil  the  ground  that  sect.  20,  enacting  that  "  no  will  orcoiiicil  shall 

l)f  revoked  otherwise  than  "  by  certain  sjiecified  nieth(Mls.  plainlv 

excludes  the  methml   in  question  {/>).     And  these  decisions  were 

followwl    without   dissent    by    Butt,   .1.    (q).     \iut    in    Sw/iien   v. 

I.ird  St.  L-nnnrds  (r)  a  demurrer    to  a  jilea,   dependent    for  its 

validity  on  this  view  of  the  statute,  was  fornially  (though  without 

argument)  overruled  by  Sir  J.  Hannen.    Perhaps,  however,  the  point 

is  not  of  much  importance.     The  presumption  alreadv  statcil  was 

never  a  strong  one,  even  under  the  old  law.  and  the  question  whether 

the  cotlicil  was  revoked  or  not  always  depended,  and  (supposing 

the  presumption  to  continue)  will  still  depend,  mainly  ujwn  the 

contents  of  the  ccxlicil  (»),  and  the  effect  of  the  evidence  adduced 

to  rebut  the  presumption  (t). 

It  seems  that  if  the  will  and  ((Klicil  are  written  on  the  same  |)iece 
of  paper,  and  the  testator  cuts  off  the  signature  to  the  will,  slight 
evidence  is  sufficient  to  shew  that  he  meant  also  thereby  to  revoke 
the  codicil  («). 

The  question  whether  the  revocation  of  a  will  bva  codicil,  impliedly 
revokes  an  intermediate  codicil,  is  referred  to  later  (?•). 


The    Olilitcratioiis, 


V.    ObUterations,   Interlineations,  CanceUations,  &c.     .ne  ..,„u,.r 

Wills  Act  enacts  (.sect.  '1\)  "  that  no  obliteration,  interlineation    or  *';•  '"*  *'" 
other  alteration  («•),  made  in  any  will  after  the  execution  thereof,  In-uSi. 
shall  be  valid  or  have  any  effect,  except  so  far  as  the  words  or  effect 
of  the  will  before  such  alteration  shall  not  be  apparent,  unless  such 


('I)  Sep  per  .Sir  H.  Fust.  ('loi//itoiiii  v. 
tValmll.  l-.'.lur.  422;  In  bonis  lIulHwtll, 
It.liir.  1042;  followwl  by  Si.-  ('.  Cress- 
ttc'll.  (Irimn'xid  v.  Cozeni,  5  ,hir.  N.  S. 
41»7  ;  In  Ijonis  Dtilinn,  32  L.  ,J.  J'.  137. 
WliithiT  un<liT  the  old  law  the  pre- 
."umptioii  cxiwtt'fi  with  n'spoot  to  e<Mli- 
iil»  dealing  with  fri-eliold  land.  app<'arH 
never  to  have  been  deeiiled.  The 
,st.itiile  of  Kraiiils.  »(vt.  t>,  (loeH  not,  for 
ihi.H  ptirposc.  differ  materially  from 
1  Viet.  c.  2I(.  H.  20. 

(/<)  liltick  V.  JMiiui,  \..  R.,  1  I>,  4  I). 
'iS.J  ;  In  6oHi,«  Smwje,  U  H.,  2  1'.  &  I). 
"S  ;  In  Imnin  Turner,  ib.  403  ;  A'ure  v 
Ki/re.  (littL'tl  1'.  131. 

I'/)  (jardiner  v.  Cimrlhtpe.  12  1'.  I). 
14.  See  also  Paige  v.  lirmkn,  '5  L.  T. 
4.'i.">. 

(r|  1  P.  D.  1,54,  20(i ;  the  plea  had 
already  been  pronounced  to  be  not  true 
in  faet. 

(j)  So  imperative  did  Lord  Pcniance 


<on!<ider  the  Act  to  b.-,  that  evefl  where 
the  eodieil  was  unintelligible  without 
the  will  (the  eonti  iit.s  of  whieh  were  un- 
known), he  held  himself  bound  t«  admit 
the  eiHlieil  to  probate  and  li'ave  the 
ijuestion  of  itH  operation  to  the  Court  of 
Construetion.  In  bnnix  Tiirnrr.  L  R 
2  P   &  a  103. 

(0  In  CInrffUmn  v.  Walcnlt  and  In 
AoHM  lliillinvll.  and  in  fn  Imnix  Conll- 
knrd,  1 1  ,Iur.  N.  S.  184,  and  In  honi-i 
VlemenU,  (I8it2j  P.  2.'-.4,  the  eodieils 
were  held  not  to  l>r  rt-voked.  Set  also 
/n  honi»  F.llic,  33  L.  ,1.  I'.  27. 
(«)  In  honii  Blrrklei/,  8  P.  D.  109. 
('•)  P<wt,  p.  Iti!). 

(((■)  Ah  to  what  ia  an  "  interlinea- 
tion," see/n  bonin  liirt ,  ]..  R.  2  P.  &  |>. 
214;  In  bonis  ({runiitHiil,  (1802)  '.  7. 
In  both  these  eases  the  grant  was  made 
by  consent.  Sec  Leonard  v.  Leonard, 
(I902JP.  atp.  244. 
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REVOCATION   AND   ALTERATION   OF   WILLS. 

alteration  shall  be  executed  in  like  manner  as  hereinbefore  is 
required  for  the  execution  of  the  will ;  but  the  will,  with  such 
alteration  as  part  thereof,  shall  be  deemed  to  be  duly  ex.n  uted, 
if  the  signature  of  the  testator  and  the  subscription  of  the  witnesses 
be  made  in  the  margin,  or  on  some  other  part  of  the  will  opposite 
or  near  to  such  alterat'on,  or  at  the  foot,  or  end  of,  or  oppo.site  to 
a  memorandum  referring  to  such  alteration,  and  written  at  the  end 
or  some  other  part  of  the  will." 

With  respect  to  a  will  executed  before  18:J8,  tlie  question  whetlier 
it  is  revoked  or  altered  by  any  act  apparent  on  the  face  of  it.  done 
on  or  after  that  date,  as  by  erasure,  obliteration  or  interlineation, 
must  be  determined  by  reference  to  the  provisions  of  the  Act  1  Vict, 
c.  26 ;  but  the  question  whether  it  is  revoked  by  any  act  not 
apparent  on  the  face  of  it,  and  done  on  or  after  that  date,  must 
be  determined  with  reference  to  the  law  as  it  stood  before  thp 

act  {x). 

Where  obliterations  and  interlineations  appear  on  the  face  of 
a  will,  and  there  is  no  evidence  to  show  when  they  were  made,  the 
presumption  is  that  they  were  made  after  the  execution  of  the  will  (//) : 
but  it  seems  that  slight  evidence  is  sufficient  to  rebut  t\u- 
presumption,    unless     the     alterations    are     of     an     important 

character  (z). 

If  there  be  a  codicil  to  the  will,  and  the  codicil  refers  to  unattested 
alterations  in  the  will,  this  incorporates  them  in  the  codicil  {a).    If 


(i)  In  bonis  Liiock;  1  Curt.  OOfi ; 
Hobba  V.  Knighl,  ib.  768 ;  Brooke  v. 
Kent.  3  Moo.  P.  C.  C.  334 ;  Couiilfsi 
FtrrnriK  v.  Mnrqvin  of  Hertford  (Crokrr 
V.  Marquis  of  Hertford),  3  Curt.  4tl8,  4 
Moo.  P.  C.  C.  355  ;  and  sec  Andrews  v. 
Turner,  3  Q.  B.  177. 

(y)  Coofier  v.  Bockett,  4  Moo.  P.  C 
419 ;  Stmmons  v.  Rudall,  1  Sim.  N.  S. 
115;  Burgoyne  v.  Showier,  1  Rob.  5; 
In  bonis  Thomson,  3  N.  of  C.441 ;  lire. 
tiHev.  Tylee,  7  Moo.  P.  C.  320;  Gann 
V.  Gregory,  3  D.  M.  &  O.  777 :  Doe  d. 
Shallcross  v.  Palmer,  IG  Q.  B.  747  ;  In 
bonis  James,  1  Sw.  &  Tr.  238  ;  In  boms 
White,  30  L.  J.  P.  55 ;  Williams  v.  Ashton, 
IJ.  &  H.  115  ;  ifc  Cruttenden,  3(1  \V.  R. 
.">7  ;  infra,  note  (:).  If  the  words  cannot 
be  ascertained,  the  probate  may  ap- 
parently be  granted  with  blanks  whore 
the  erasures  occur,  Doherty  v.  Dwyer,  25 
L.  R.  Ir.  297.  As  to  alterations  where 
a  will  is  dated  before  the  Wills  Act, 
see  In  bonis  Streaker,  28  L.  .1.  P.  60  ; 
Banks  v.  Thornton,  11  Hare,  180;  Ben- 
son V.  Benson,  L.  R.,  2  P.  &  D.  172. 
(t)  Keigwin  v.  Keigwin,  3  Curt.  607  ; 


7)1  bonis  Jacob,  1  N.  of  C.  401  ;  In  hams 
llindmareh,  L.    R.,    1    P.    &    D.    .107; 
Tyler    v.    Merchant    Taylors'    Co..    1.") 
p!   D.  216  ;   In  bonis  Duffy,  Ir.  R.  ."> 
E(i.  500 ;   Moore  v.  Moore,  Ir.  R.  6  K(|. 
l(it) ;    In  bonis  Greenwood,    [1892]    1*. 
7  ;     In    bonis    Tonge,    66    L.    T.    W. 
(jlcnerally    declarations    of    the  testa- 
tor are   admissible    for    this    purpose, 
whether  made  before  or  at  the  timi-  of 
the  execution  of  his  will.  Doe  d.  Shnll- 
cross  V.  Palmer,  16  Q.  B.  747  ;  In  bonis 
Hardy,  30  L.  J.  P.  142  ;  In  bonis  Syhf. 
L.  R..  3  P.  *  I>-  26 ;  Dench  v.  Dnirh. 
2  P.  1).  tVO.     Whether  thow  made  after- 
wards arc  admissible  does  not  Fecni  to 
l)e  settled :  see  cases  cited  above,  p.  I.'it. 
It  is  not  enough  that  the  altcrationitliear 
earlier  date   than  the   will :  In  huiih 
Adamson,  L.  R..  3  P.  &  D.  253.     h  fr 
Cnittendin,  30  W.  R.  57,  an  mtcrlmea- 
tion  affecting  a  devise  of  real  estate  wa.s 
presumed  to   have   been  made    before 
execution,  on   the  pround  that  it  had 
been  included   in   the    probate   many 
years  hrforc. 

(a)  In  bonis  Heath,  [1892]  P.  253. 


OBLITERATIONS,  INTERLINEATIONS,  CANOELLATIONS,   ETC. 

tlie  codicil  takes  no  notice  of  them,  the  presumption  is,  that  they 
«.n'  made  after  the  date  of  the  codicil  (h).  And  the  same  presump- 
tions hold  regarding  mutilation  (r).  But  evidence  is  admissible 
toshewthat  the  alterations  in  the  will  were  made  before  the  execution 
..{ the  cotlicil,  and  this  is  generally  sufficient  to  incorporate  them  (rf), 
unless  the  circumstances  shew  that  the  testator  did  not  treat  them 
as  effectual  alterations  (p). 

Where  a  will  has  been  drawn  with  blanks  left  for  the  names  of  the 
K'fliitces  and  the  amount  of  the  legacies,  or  the  like,  which  blanks  are 
afterwards  filled  up,  but  there  is  no  evidence  to  show  when,  the 
[.losiimption  is  that  the  blanks  were  filled  in  before  execution. 
And  although  there  may  have  been  no  blanks,  but  the  names 
of  tlic  legatees  are  found  interlined,  yet  if  the  interlineation  only 
Hiii.plies  a  blank  in  the  sense,  and  appears  to  have  been  written 
with  (he  same  ink  and  at  the  same  time  as  the  rest  of  the  will,  the 
Court  will  conclude  that  it  was  written  befoie  execution  (/').  In 
Birch  v.  Birch  (,j),  where  some  blanks  were  filled  in  with  black  ink 
and  others  with  red,  it  was  presumed  that  the  additions  in  black 
ink  were  made  before  execution,  but  that  those  in  rod  ink  were 
made  after  execution,  the  envelope  in  which  the  will  was  found 
appearing  to  have  been  sealed,  opened  and  re-sealed. 

Pencil  alterations  made  before  execution,  if  the  body  of  the  will 
is  in  ink,  are  generally  disregarded,  bei.ig  prima  facie  m.-rely 
d(  liberative  (/*).  But  if  a  blank  is  filled  up  in  pencil  before  execution, 
the  matter  so  inserted  will  be  included  in  the  probate  (*).  xVnd  if 
a  clause  which  is  inconsistent  with  the  rest  of  the  will  is  struck  out 
in  pencil,  it  may  be  treated  as  cancelled  (j). 

Where  an  attestation  clause  referred  to  "  a  few  erasures  and  inter- 
lineations "  having  been  made  before  execution,  it  was  inferred, 
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ill)  Lushinglon  v.  Orulou;  12  Jur. 
4ii.'>;  Jiouht/  V.  Merlin,  6  Jur.  N.  S. 
lit;");  and  compare  In  bonis  Mills,  11 
Jur.  1070. 

(c)  Chriatnuu:  v.  Whinyatta,  32  L.  J. 
P.  73. 

[d)  See  In  bonis  Hall,  \j.  R.,  2  p.  & 
1).,  I'oti,  where  the  alterations,  being  in 
pincil,  were  held  to  be  merely  delibera- 
tive. But  in  Tyhr  v.  Merchant  Taylors' 
Co.  (1.-.  R  D.  21ti),  alterations  made  in 
a  will  (one  in  pencil)  were  hold  to 
be  incorporated  by  a  subsequent 
codicil. 

(f)  See  Re  Hay,  [1904].  1  Ch.  317. 

(')  Ih  bonis  i'adge,  L.  R.,  1  P.  4  D. 
MS  ;  In  bonis  Kinri,  23  VV.  R.  mi.  In 
In  boms  Suindin,  2  Rob.  192,  an  inter- 


polation was  included  in  the  probate, 
although  it  interrupted  the  sense  :  sed 
quaere. 

(g)  <i  N.  of  C.  581. 

(A)  Gann  v.  Gregory,  3  D.  M.  ft  (J. 
777  ;  In  bonis  Adams,  L.  R.,  2  P.  ft  D. 
36V,  See  In  bonis  Hall,  supra,  n.  (d). 
As  to  what  alterations  were  delibera- 
tive under  the  old  law,  if  made  after 
execution,  rlg  DicH.i'm  v.  Slidolph, 
11  C.  B.  N.  S.  341  ;  IbboU  v.  BeU,  34 
Bea.  395. 

(i)  Kell  V.  Charmer,  23  Bea.  195.  It 
does  not  appear  whether  any  difficulty 
was  raised  by  the  Court  of  Probate  as 
to  evidence. 

(;')  In  bonis  Tonge,  60  L.  T.  CO. 
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Alterations 
made  after 
execution. 


CHAPTM.  VII.  from  the  appearance  of  the  document,  that  all  the  alterations  Ima 
been  made  before  exc'    tion  (k). 

Alterations  may  be  made  after  the  execution  of  the  will,  and  ar-- 
effectual  under  sect.  21  of  the  WilU  Act  (/),  if  properly  identifi.-.l 
by  the  signature  of  the  testator  and  two  witnesses.  Thus  mter 
lineations  made  in  a  will  after  execution,  opposite  which  the  testator 
and  the  two  origih.d  attesting  witnesses  have  written  their  names  in 
the  margin,  will  be  included  in  the  probate  (m).  But  the  signature 
of  the  witnesses  alone  is  not  sufficient,  unless  the  will  is  r.- 
executed  («)•  And  where  a  testator  made  some  alterations  in  liis 
will,  and  he  and  the  attesting  witne.sses  tractnl  over  their  fornu-i- 
signatures  with  a  drv  pen,  and  the  witnesses  put  their  initials  in 
the  margin  opposite  to  the  several  alterations,  it  was  held  that  tho 
alterations  were  not  duly  executed  (o). 

In  Leonard  v.  Leonard  (p),  the  testator  executed  a  will  writton 
on  five  sheets ;  he  afterwards  destroyed  the  first  two  sheets  and 
substituted  two  others,  each  of  which  was  signed  by  him  and  by 
the  two  witnesses  who  attested  the  original  will.  It  was  held  by 
Gorell  Barnes,  J.,  that  the  two  new  sheets  could  not  be  consider.'.! 
as  "  alterations  "  within  the  meaning  of  sect.  21  of  th.'  Wills  Act. 

Where  two  alterations  are  made  in  a  will  after  execution,  and  at 
the  end  of  the  will  there  is  written  a  memorandum  (duly  executfd 
and  attested)  referring  expressly  to  only  one  of  the  alterations,  it  may 
be  inferred  from  the  nature  of  the  alterations  that  both  were 
intended  to  be  referred  to  (q). 

As  already  mentioned,  where  a  testator  alters  his  will  by  unat- 
tested alterations,  and  afterwards  makes  a  codicil  to  it,  this  confirms 
the  alterations  (r),  unless  it  appears  from  the  codicil  or  otherwise 
that  the  alterations  were  merely  deliberative  («). 

Under  the  old  law,  which  allowed  alterations  to  be  made  iii  a 


Where  new 
sheets  are 
interpolate!. 


Memoran- 
dum as  to 
alterations. 


Confirmation 
by  codicil 


Pencil 
alterations. 


(*•)  Dvherly  v.  Dwijer,  25  U  R.  If. 
297.  Compare  In  boniti  Treeby,  post, 
note  (q). 

(/)  Ante,  p.  1 W. 

(m)  In  bonis  iiingrcie,  15  Jiir.  91. 
The  initials  of  the  tt-stator  and  wit- 
nesses are  sufficient:  In  bonis  Hindu, 
16  Jur.  lUil  ;  In  bonis  Blewitt,  5  P.  D. 
llfi.  And  if  alterations  are  made 
in  the  same  sentence,  partly  on  one 
page  and  partly  on  another,  it  may  bo 
sufficient  for  the  testator  and  witnesses 
to  sign  their  names  on  the  first  page 
only  :  In  hitjiin  Wilkinson,  6  P.  D.  lOt*. 
Pro'bably  alterations  made  after  execu- 
tion can  be   validly   identiticd   by   the 


initials  of  two  witnesses  different  from 
those  who  originally  attested  the  will, 
but  the  point  has  not  bi.n  decided. 
(See  Sol.  Journal,  Vol.  52,  \i.  380.) 

(n)  Inbonis  Shearn,  50  L.  J.  f.  l^>- 

(o)  In  bonis  Vanningkam,  29  L.  J.  P. 
71 ;  in  bonis  Martin,  0  N.  of  C.  094. 

(/))  [1902]  P.  243.  Sec  the  remarks 
on  this  case,  above,  p.  147. 

(q)  In  bonis  Treeby,  L.  R.,  3  1'.  4  D. 
242. 

(r)  In  bonis  Heath,  [1892]  P.  253; 
Tyler  v.  Merchant  Taylors'  Co.,  15  P.  D. 
216. 

(;.)   «e  Hay,  \imi]  1  Ch.  317. 


OBLITRRATIONS,   INTERUNEATIONS,  CANCELLATIONS,   ETC.  J59 

.vill  (.f  luTsorialty  without  formality  (0.  the  question  oftvi.  arose  cumt^h  vn. 

«  hi'tluT  altorations  made  in  pencil  wore  final  or  merelv  (.U-libfrativo ' 

th.'  |.r<'siim[)'ion  heina;  that  they  were  not  iiitentled  as  final  (//). 

rh.'  question  can  still  arise  where  an  altered  will  is  confirn»e<l  hv  a 
i,,(li(il.  and  the  presumption  is  the  same  as  under  the  old  law  {,). 

Hilt  the  presumption  is  not  always  acted  on  {ir). 

In  <)ldrn,/d  V.  Hariri/ {j').  a  testator  duly  executed  a  will  and    A.l,liti„„ 
ciiilicil;    he  afterwards   added   some   words   to   the   ((Hlicil.   and   '""'■■'• 
pri..v..<lcd  to  write,  on  the  same  piece  of  paper,  helow  the  iodicij.  ""'"^^'' 
-oiric  further  tlispo.-,;tions  commencinji  thus  :   "  |,  the  within  named 
H.  L..  iierehy  declare  this  to  b.-  a  codicil   lo  my  within  written 
will  (y).     I  revoke,  &c."     This  second  codicil  was  didy  executed 
and  atteatwl.     The  second  cwlicil  and   the  addition   to  the  first 
codicil  were  written  by  the  testator  at  one  sittiuff.     It  was  iield 
that  the  addition  to  the  first  codicil  formed  part  of  the  second 
( cMJidl  a,  !  must  be  admitted  to  probate. 


The  doctrine  of  dependent  relative  revocation  applies  to  partial  Dt.p..na.-nt 
reviKation  b/  obliteration  or  cancellation  (;).     Thus,  if  a  tHstator  "■''»''^'' 
l)c  pieaths  ••  to  A.  B.  a  legacy  of  one  hundred  pound..."  and  era.ses  ''""^''^'""■ 
til.'  amount,  leaving  words  of  bequest  and  the  name  of  the  legatee, 
( his  is  taken  to  shew  an  intention  to  si  bstitute  .some  other  amount! 
ami  that  intention  Jiaving  failed,  the  a<nount  of  the  original  be(|uest 
can  be  supplied  by  parol  evidence  («).     So  if  a  testator  erases  the 
amount  and  writes  some  other  amount  over  it  (b).     But  if  the 
bc(|uest  is  "  to  A.  B.,  one  hundred  and  fifty  pounds,'  and  the 
testator  erases  the  words  "  one  Imndred  and,"  without  substituting 
any  other  amount,  it  is  inferred  that  the  testator's  intention  was 
simply  to  revoke  the  be<|uest  pro  tanto,  and  the  bcpiest  of  the  one 
hundred  pounds  being  illegible,  the  legacy  stands  at  fifty  pounds  (c). 

It  follows  from  the  terms  of  the  statute  that  no  cancellation  -t  p^„,^^^, 

of  tho  slu'ctH.  obliteration. 


(0  Haifiisrrojt  v.  Hunler,  2  Hagg.  (m. 

(«)  Hawkes  v.  Hauki-i,  I  Hagj;.  .•{22; 
Eilmrih  v.  Axllni,  ib.  4»0 ;  Purlin  v.' 
Hainhridijf,  3  riiiilim.  321  ;  Lavender  \. 
Adams,  1  Add.  4tM) ;  Francis  v.  Orcver, 
.'i  Ha.  3!l.  As  to  wills  originally  writti'ii 
partly  in  pc^nril,  see  ante,  p.  10(i. 

(It  In  bonis  Hall,  L.  R.,  2  1".  A  D. 
25ti. 

(«■)  T^ler  V.  Merchant  Taylors'  Co.. 
1">  I'.  I).  2IH. 

U)  119071  I'.  320. 

(y)  The  will  was  written  on  one  side 
nf  «,.v(>ral  ahcets  nf  hrief  pajitr.  and  the 
two  induiU  were  written  on  the  back 


(:)  Cases  under  the  old  law  are  • 
Winmr  v.  Pratt,  i,  J.  H.  Mcki.  484  j 
IttckinHDii  V.  Slidiilph.  II  C.  B  N  s' 
341  ;  lt,h.n  y.  JM,\  34  Bea.  3!».5  ;  iim- 
ber;/  i.  AJnson.  Com.  4r»l  ;  h.c.,  sn 
Hide  {llyd')  V.  ii.ison,  8  Vii  Vbr.  140  • 
Kirke  1 ,  Kn!e,  4  Uus.s.  43r. ;  L„cke  v' 
James.  11  M.  &  VV.  901. 

(a)  ,Sce  Jn  bonis  llorsford,  I.u  R    3  P 
&  1).  211,  cited  infra.    ' 

(6)  In  bonis  XtU  n,  Ir.  R.,  li  Eq.  otJU 

(c)  In  hmis  .V.'*K,  .supra  :  In  bonis 
if/Otfsini.  2  '*urt.  Ii.'i7. 


160 


REVOCATION  ANF        ''ERATIJJJ  Of  WtLLB. 


CnAPTIR     VII. 


obliteration  (unless  atteste  .  manner  required  by  the  act,  or 
confirmed  by  a  codicil,  or  unless  it  prevents  the  words,  as  originally 
written,  from  being  apparent),  can  operate  as  a  revocation  of  a  testa 
mentarydisposition,  however  clearly  the  testator  may  have  expressid 
his  intention  (rf).  In  some  cases  the  name  of  a  legatee,  which  ims 
been  completely  obliterated  by  the  testator,  h  en  supplied  hv 
inference  from  the  context  («■).  Even  if  the  testator  partially  erases 
his  own  signature  and  those  of  the  attesting  witnesses,  this  is  no 
revocation  (/).  Glasses  ((j),  and  special  arrangements  of  light  (A), 
have  been  used  for  discovering  what  the  words  obliterated  originallv 
but  parol  evidence  is  inadmissible  (i),  except  in  those  cases 


were 


Parol  evi- 
dence adinia- 
sible  in  cagcH 
of  conditional 
revocation. 


Obliteration 
by  pasting 
paper  over 
word* 


where  the  obliteration  was  made  for  the  purpose  merely  of  altering 
the  amount  of  the  gift  and  not  of  revoking  it ;  in  which  case,  there 
being  no  intention  to  revoke  except  for  the  purpose  of  substituting 
a  gift  of  a  different  amount,  if  the  latter  cannot  take  place  by  reason 
of  tue  substituted  words  not  being  properly  attested,  the  former 
gift  will  now  (as  under  the  Statute  of  Frauds)  remain  gootl,  and 
evidence  must  be  admitted  to  show  what  the  original  words  were  (;), 
The  same  rule  applies,  where  the  necessary  evidence  is  forthconiinp. 
to  an  erasure  of  the  name  of  a  legatee  (k) ;  and  to  an  erasure  of 
the  name  of  an  executor  (/). 

Where  the  obliteration  has  been  effected  by  pasting  a  piece  of 
paper  over  a  complete  clause  in  the  will,  the  Court  will  not  order 
it  to  be  removed,  but  will  endeavour  to  ascertain  what  the  words 
of  the  clause  are  ;  if  this  can  be  done  they  are  "  apparent  "  within 
the  meaning  of  the  section  (wt).  But  where  the  testator  has  only 
covered  up  the  amount  of  the  legacy,  leaving  the  legatee's  name 
untouched,  the  Court  will  consider  it  a  case  of  dependent  relative 
revocation,  and  will  endeavour  to  discover  the  amount  of  the 


(d)  /»  bonis  Lh/er,  5  jur.  1016  ;  In 
bonis  Fary,  15  5xa.  1114  ;  Stephen*  v. 
Taprell,  2  Curt.  458!  In  bonis  Beavan, 
ib.  369 ;  In  bonis  Rose,  i  N.  of.  C.  101 ;  7n 
bonis  Brewster,  29  L.  J.  P.  69 ;  SturUm 
V.  Whellode,  52  L.  J.  P.  29. 

(«)  Furniss  v.  Phear,  36  W.  R.  521. 

(/)  In  bonis  Godfrey,  09  L.  T.  22. 

(g)  In  bonis  Ibbetson,  2  Curt.  337  ; 
Lushington  v.  Onslow,  12  Jur.  465  ;  In 
bonis  Brasier,  [1899]  P.  36. 

(A)  Ffinch  V.  Combe,  [1894]  P.  191. 

(i)  Townley  v.  WaUon,  3  Curt.  761. 

(;)  Soar  v.  Dolman,  3  Curt.  121  ; 
Brooke  v.  Kent,  3  Moo.  P.  C.  C.  334  ;  /» 
bonis  Ibbetson,  2  Curt.  337  ;  In  bonis 
Scci-r,  13  Jur.  370.  See  In  f>oni/>  AV/- 
son.  It.  K.,  6  Eq.  569 ;   In  bonis  Hors- 


ford,  post ;  Jeffery  v.  Cancer  Hunpital, 
57  li.  T.  600.  ii  there  is  no  eviJence 
what  the  words  were,  probate  is  decreed 
in  blank,  In  bonis  James,  1  Sw.  &  Ti. 
238 ;  Doherty  v.  Buyer,  25  L.  K.  Ir. 
297. 

(k)  In  bonis  MeCabe,  L.  R.,  3  P.  i 
U  94.    See  Short  v.  Smith,  4  East,  419. 

(0  In  bonis  Parr,  29  L.  J.  P.  70 ;  In 
bonis  Harris,  29  L.  J.  P.  79 ;  In  bonm 
Greenwood,  [1892]  P.  7.  See  also  per 
Sir  \V.  Grant,  7  Ves.  379  ;  and  Hale  v. 
Toketove,  2  Rob.  318,  noticed  post; 
In  bonis  MeCabe,  L.  R.,  3  P.  &  D.  94. 
In  bonis  Bedford,  5  N  of.  0.  188,  is 
contra.     Sed  qu. 

(m)  In  hnnis  Honfnrd,  T„  R..  3  P.  * 
D.  211  ;  Ffinch  v.  Cimbe,  [1894]  P.  191. 
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IcuMiv  oripiiially  bequpathed  by  removing  the  piece  of  paper  (w). 
Ami  it  seems  that  where  the  testator  has  written  words  on  the  baek 
of  A  t'-stumentary  paper  and  afterwards  pasttnl  a  piece  of  paj)erover 
them,  the  Court  can  direct  the  removal  of  it  in  order  to  ascertain 
whi'tlier  the  words  amount  to  a  revocation  (o). 

Strikiii>{  a  pen  through  the  gift  to  a  legatee,  tliough  not  now  a  Satiufncti.m 
siitliiient  revwation  of  a  legacv,  and  not  to  be  notic«Hl  in  the  probate  P"""*"'  '»y 
may  nevertheless  not  he  altogether  without  use;  for  where  the 
testator  has  paid  a  sum  in  his  lifetime  to  the  legatee,  it  seems  that 
the  fact  of  the  gift  being  struck  out  in  the  original  will,  would  bo 
received  as  evidence  that  the  pavment  was  intended  to  be  in  satis- 
foction  of  the  legacy  (p) ;  and  tiie  Court  of  Probate  has  sometimes 
jfnuited  facsimile  probate  of  a  will,  shewing  interlineations,  or 
>arts  of  the  will  struck  through  {>/). 

VI. -Revocation  by  Alteration  of  Eatate  under  old  Law.  under  the 
t'nder  the  old  law,  it  was  essential  to  the  validity  of  a  devise  of  free-  °'J  !»»■• 
hold  lands,  that  the  testator  should  be  .seLseil  thereof  at  the  making 
of  the  will,  and  that  he  should  continue  so  seisiMl  without  interruption 
until  his  decease  (r).  If,  therefore,  a  testator,  aubseijuently  to  his 
will,  by  deed  aliened  lands,  which  he  had  disposed  of  by  such  will, 
and  afterwards  acquired  a  new  freehold  estate  in  the  same  lands, 
.such  newly-acquired  estate  did  not  pass  by  the  devise,  which  was 
necessari'y  void  "  («).  And  a  devise  of  land  which  the  t.-stator  had 
contracted  to  purchase  was  revoked  by  his  afterwards  having  it 
conveyed  to  him  to  uses  to  bar  dower  (<). 

As  equity  follows  the  law,  the  same  general  principles  which 
f-overned  the  revocation  of  devises  of  legal  estates,  were  held  to 
apply  to  devises  of  equitable  interests.  The  devise  of  such  an 
interest,  therefore,  was  liable  to  be  revoked  by  a  conveyance 
similar  to  that  which  would  have  revoked  a  devise  at  law  (m). 


(«)  Ibid. 

(o)  /«  bonU  Oilbert,  [18931  P-  183. 

(p)  Twining  v.  Powell,  2  Coll.  262. 

(?)  Gnnn  v.  Gregory,  3  D.  M.  &  0. 
777  ;  Shen  v.  Boachetti,  23  L.  J.  Ch.  652. 

{r)  So  ill  the  case  of  a  devise  of  a 
frwholil  lease  renewed  subsequently  to 
the  will,  Marwood  v.  Turner,  3  P.  \V. 
I<i3.  .Secus  in  the  case  of  the  alteration 
of  a  eont'-'nont  remainder  or  contingent 
I'xccutorj  iiccrest  into  a  vested  remain- 
der, Jackion  v.  Hurlock,  2  *:d.  263. 

(s)  This  statement  of  the  law  is  by 

Mr.  Jsrman,  first  edition,  p.  130.     As 

to  the   effect   of    a   purchase    of   an 

equity  of   redemption    in    revoking  a 

J.— VOL.  I. 


devise  of  mortgaged  lands,  see  Strode  v. 
Lady  Falkland,  2  Vcrn.  621  ;  Yardleu 
V.  Holland,  L.  R.,  20  Eq.  428. 

(0  Jacob  V.  Jacob,  78  L.  T.  825,  82 
L.  T.  270 ;  Rawlins  v.  Burgi>,  2  V.  4 
B.  382  ;  Plowden  v.  Hyde,  2  D.  M.  &  G 
684. 

(u)  .\s  to  revocation  of  a  will  under 
the  old  law  by  conveyance  of  the  entire 
estate  of  freehold,  though  made  foi  a 
partial  purpose,  e.g.,  to  sjcure  a  jointure 
rentcharge,  see  Goodtitlc  v.  Olway,  2  H. 
Bl.  file.  1  B.  ft  P.  576.  7  T.  R. 
39!);  Cm-^  V.  Holford.  3  Vcs.  fioO. 
7  Br.  P.  C.  Toml.  593 ;  see  also  Parsons 
V.   Freeman,   3  Atk.   741,   2  Vcs.  jun. 

u 
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Di'VlNMi  not  to 
b«  rrvokcil  ah 
to  tcHtator'n 
(twpoitablu 
iiitcivMt  at 
(Ipct'BW",  by 
oonvi-yaiifo 
or  like  act. 


Salo  or 
ronvcvttiU'B 
of  ilev  iecti 
Isnd. 


Devise  is 
revok«l  by 
contract  to 
loU. 


Vn.    RevocationbyAlterationof IitateunderprMentLaw. 

The  rpvocatioii  of  dpviHeH  by  an  alteration  of  estate  was  placed  t.i, 
an  entirely  new  footinaj  by  the  statute  1  Vict.  c.  '*(>,  whieh  pmvidt  s 
(sect.  23),  that  no  conveyance  «»r  other  act  made  or  done  sidi.-o 
(inently  to  the  e.x.riition  of  i  will  of  or  relating  to  any  reui  nr 
personal  estate  therein  comprised,  except  an  act  by  which  such  will 
shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
will  with  respect  to  such  estate  or  interest  in  such  real  or  persdiial 
estate,  as  the  testator  shall  have  jKiwer  to  dis{MMc  of  by  will  Ht  the 
time  of  his  death  (r). 

In  rejianl  to  wills  which  are  within  this  section,  a  subH((|ucnt 
conveyance  of  the  ilevised  property  will  not  produce  revcKation. 
except  so  far  as  it  substantially  alienates  the  estate,  and  withdraws 
it  from  the  operation  of  the  devise  by  vesting  the  property  in 
another.  If  a  testator,  after  devising  an  estate,  sells  and  conveys 
it  to  a  third  person,  of  course  the  devise  is  still  (as  formerly^  rendered 
inoperative,  and  the  devisee  can  have  no  claim  to  the  proceeds  of 
the  sale,  even  though  the  will  should  have  directed  the  conversion 
of  the  property,  and  the  proceeds  can  be  traced  into  an  invest- 
ment (ir).  If  the  testator  sells  a  specifically  devised  piece  of  land. 
and  afterwards  buys  another  piece  of  land  answering  the  .namo 
description,  the  question  whether  that  passes  by  the  devise  is 
governed,  not  by  sect.  23,  but  by  sect.  24,  the  effect  of  which  is 
considered  in  Chapter  XII. 

Where  the  testator  contracts  to  sell  the  devised  estate,  and  dies 
without  having  executed  a  conveyance  to  the  purcha.ser,  the  devise 
remains  in  ft)rce  as  to  the  legal  estate  and  no  further,  this  beinn  all 


431  ;  Vmrnfr  v.  Jeflnij,  10  Vis.  .510, 
2  ISw.  2tl8;  lirUjiji  v.  Walt,  i  lur. 
N.  .S.  Ut41  ;  ir<(/<-<r  V.  Armalroiuj.  21 
«.av.  284,  8  V.  M.  *  (i.  531  ;  Power  v. 
Powtr,  <J  Ir.  Cli.  Rep.  178.  The  rule 
ulatcil  in  the  text  admitti.l  of  two  ex- 
reptionn : — Ist,  both  at  law  ami  in 
equity,  in  the  cane  of  a  partition  merely 
».sMurinK  to  the  te»tatt>r  an  estate  in 
neveralty  eorrespomlin({  to  his  former 
undividitl  shan',  Luther  v.  Kirby,  3  1*. 
\S.  Hilt.  n..  8  Vin.  Ab.  148,  pi.  :«) ;  Kix- 
If  If  V.  IMIiiKjUiif,  T.  Itaym.  240  ;  Wrhb 
V.  Temjile,  1  Kreeni.  .')42 ;  Hnrtiin  v. 
Croxiill.  Tanil.  1(>4.  But  the  manner 
of  partition  might  oause  n'voeation,  see 
Kimlh/^  V.  Alrork:  r>  Ves.  tW8.  7  ib.  .558  : 
ef.  Philli,^  V.  T-r,ier,  17  Beav.  194.  In 
(Iriinl  V.  Brid,],,.  U  R.,  3  Eq.  347,  it 
was  atteniptetl  to  biuiK  williin  those 
authorities  a  caw  where  commoners, 
after  devise,  joined  with  the  owners  of 


the  wiil  in  conveying  the  land  to  Iriis- 
tees,  and  took  back  shares  of  the  laml 
in  s«'veralty,  but,  of  course.  uiisui'<i's>>- 
fuUy.  2ndly,  in  equity,  a  will  was  .mly 
partially  revokt-d  by  a  Bul>.iei|U(ti( 
M  irtgagc  of  the  devised  land,  lidll  \. 
Dench,  1  Vem.  32i),  342,  but  see  2  Ch. 
Rep.  M  ;  Perkinn  v.  Walker,  1  Vern.  !I7. 
See  further  as  to  n^voeation  of  wilJK  liy 
alteration  of  estate  under  the  old  law, 
the  4th  edition  of  this  work.  Vol.  1. 
pp.  147  et  se<(. 

(r)  As  to  the  meaning  of  the  sirlion. 
see  Uhke  v.  HInke,  15  Ch.  i).  at  p.  J87. 

(mi)  See  Arnold  \.  Arnold.  1  Br.  ('.  V. 
401  ;  Manhn  v.  TtUnU,  30  Ch.  I).  92. 
Kven  if  the  testator  takes  a  mortgage 
from  the  purchaser  to  secure  the  pur- 
chase-money, the  benefit  of  the  mort- 
gage debt  does  not  pass  tu  the  dt-viarr  : 
He  Clouxf,  [1893]  1  Ch.  214. 
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1 1..  mt.'n'st  which  the  testator  haM  powpr  to  dixpoHf  df  at  hit*  dwoanr.  <  M*i-r«ii  vii. 
iiiu'  theronvfwion,  an  lH<tW(>i>ii  the  real  and  peninnal  repreitentativeii,         ~~ 


litiiiH  <omj)l<;ely  effwteti.  and  the  entate  of  the  vendor  heinjt  in 
,...nt.'ni|ih»tion  of  wjnity,  "  di«|io«e«i  of  "  by  the  contract  (MiippoKinf; 
it  to  he  ft  hinding  one  (j-),)  the  devinee  takes  only  th."  legal  «^tate  (y), 
aiul  the  pim'hase-moiiey  conntituteti  part  of  the  testator's  pernnnal 
t'strtti-  (:). 

A  devise  is  also,  as  a  general  rule,  revolce.1  or  ad..en.«|  if  the  »:««■•  «t 
IhihI  is  convertwl,  during  the  testator's  lifetime.  l,v  some  oorson  '""''•"'""'T 
otli.r  than  the  testator,  ..r  by  oi>eration  of  law  ;  as.  by  act  of  parlia-  '""""""""• 
iii.nt  («).  or  by  an  order  for  .sale  pronounc.tl  by  a  ( 'oiirt  of  competent 
jurisdiction  (ft),  or  by  compulsory  sale  under  the  Unds  Clauses  Acts 
or  .-iniilur  acts  (c),  or  by  sale  under  a  [.ower  given  by  the  testator 
to  a  .nortpigce  (rf).     And  although  the  converting  effect  of  a  sale 
uii.l.!  an  act  of  parliament  or  under  an  order  of  Court  is  neutralised*" 
if  tlic  .statute  (c)  or  order  (./)  directs  a  reinvestment  in  land  to  be 
.setthxl  to  the  same  uses,  yet  it  seems  clear  that  this  would  not  cause 
the  will  to  operate  on  the  substitute<l  land  (,/).     For  the  same 
prinWple  .seems  to  apply  as  that  which  governs  the  ca.se  of  land 
h;-iii^'  appointeil  under  a  power,  and  afterwards  .sold  under  a  power 
of  .sale  containing  a  direction  for  re-investment  in  land  (A) 

A  sale  by  the  Court  in  lunacy  formerly  operated  as  a  conversion  Sal.  in 
f..r  all  puiposes  (<),   but  this  rule  was  alteriKl   by   the  Lunacy  '""""■>' 


(r)  A«  to  which  «<  infra.  Chap. 
.X.XIir.,  whiTf  thi'  clfi-ct  of  rosrimlinK 
llir  ( (intrait  after  the  tc.Mtator'H  ileath  iH 
fon!*i(lt'n'(l. 

(y)  As  to  thr  iiptration  of  a  ileviup  of 
trust  cstalcK.  hit  l.ymi/hl  v.  F.dirnrHi, 
•  I'll.  1).  4!t!».  The  proviHions  of  tho 
(■(iiiv.yancintr  Ait,  1881  (sm.  4,  ."JO),  and 
(if  tho  Lane!  Tran.sfir  Act  (Part  I.)  must 
in-  iMiriic  ill  iiiinil. 

C)  t'limir  V.  /Curl  nf  Winlrrton,  5 
Hcav.  I  ;  .1/ofir  V.  UiiiKhect,  ISSim.  123. 


XXIII.  The ordrrop,.r8t..««conv,r,ion 
anfrotn  .ta  .late,  an.l  Ix-foreany  ».|™^ 
taken  place,  Hff^u  v.  MeH„,  L>5  Ch.  U 

(r)  .S<e  Chap.  XXIII. 

(rf)   H  ■  ghl  V.  /f,M».  2  .S    4  ,<<,    o.,". 

Bourne  v.  Bourn,.  2  Har,-.  3.5.    I„  "b^Th* 

he«e  ea«.|H  „o  «ale  wan  ma,le  until  after 

the  t.^tatora  .leath,  an.l   tli.refore   i[ 

waa  held  there  waa  no  eon  v.raion.  qU 

8  (  h.  1).  21(1.     An  unauthoriae.1  aalc  bv 


Th..s..d«.|..io,i..c„n,ir,„..lthe.u.ho;-H       ^ht   po'nlon  wi"l.  roruT™'"'""  Y 
pivv I,,....  opinion  :    aee    Jat  ed.   p.    148,       .lefeat  the  clai^n'  th      i-     "'''■"''''• 
«h..a.  he,.it..«  A-W/j,,  V.  Shepherd (iK^t.       „tl!l..  IrlT  °'.  ""I-  'h""'"  »o  fh., 
•  Imp.  .\.\I/.)  to  shew  that,  ev.-n  under 
tfic  old  law,  a  .l.-viw  of  lan.l  which  the 
li'-talor  hud   previously  contracted    to 
sell,  passed  the  le({al  estate  only.      But 
the  (levis.e  is  entitled  to  the  rent  until 


proceeds  of  aale.     S.e  Tnu/nr  v  T .  i 


TOmpietioii :  WaIVs  v.  WatU,  L.  R.,  17 
V.<\.  217. 

(1)  Frewen  v.  Freuvn,  L.  R.,  10  Ch. 
•>lt»;  Hirhnrdi  V.  Alf.-flen.,  (1  .Moo.  P. 
r.  r.  SSI  :  Cadman  v.  Ctdmnn.  L.  R.! 
l;t  Kc,.  47(1. 

(6)  Skrd  V.  Prefif,  L.  R.,  18  Eq.  192  ; 
and  the  other  caaes  cited  infra,  Chap! 


11-2 


(.)  Seecaaea  cited  infra, CTiap.  XXIII. 
(f)  Fellow  V.  Jntnyn,   \\.  N.   ig;^ 

(ff)  The  proceeda  of  »«|e  would  bo  to 
/^  .^'"'v  .V  '•'•""''■•'•y  deviaee ;  K, 
Bagot  s  Setllemenl.  31  L.  ,J    cii    770 

(A)  Gale  v  dole,  21  Beav.  349 ;  fl.rf. 
4'nitoH  V.  Baumnnn,  [1903]  A  C  1.1 
and  the  other  caaea  cited  in  Chap.  x'xiV 
•utl  69         '"  *■  ■^''  '^"""Pto".  2  Vc': 
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rHAmR  VII.  Rpguiation  Aft  185!),  sei  t.  119  of  which  pnactpd  that  the  mirpliis 
propeedH  of  sah-  of  the  land  of  a  lunatic  whoiild  belong  to  his  heirs. 
drvisees,  &c.,  in  the  Hame  way  as  the  land  would  have  devolvp<l  if 
it  had  not  been  Hold  (/).  And  a  sinular,  but  somewhat  wid<>r, 
provision  is  containini  in  the  Lunacy  Act,  iWftO  {k). 

If  the  money  of  a  lunatic  is  inveHted  by  his  committee  by  nrdiT 
of  the  Court,  in  the  purchane  of  land,  and  the  land  is  conveywi  to 
thi-  committee  .subject  to  a  diK-laration  that  it  shall  be  considpnil 
an  part  of  the  lunatic's  personal  estate,  and  the  lunatic  diivt  before 
18!U,  probate  <luty  i.s  payable  on  the  value  of  the  land  (/). 

It  is  hardly  necessary  to  say  that  a  conveyance  by  way  of 
settlement  revokes  a  devise  of  the  same  property  (»«). 


PurchiwM"  of 
Un<l  in 
lunacy. 


Setttcment. 


IVrnonalt  v. 


Surrender  of 
Icnsr. 


Bequest  of 
term  how 
affectPil  by 
purclm."!"  of 
the  fee. 


Where  personal  property  is  specifically  l)equeathe<l  and  after 
wards  sold,  the  effect  is  generally  to  adeem  the  betjuest  (n).  .\w\ 
a  valid  contract  of  sale  will  have  the  same  effect  (f>).  Hut  an 
unauthorisetl  sale  of  personal  property  (as  by  persons  assuniinj; 
to  act  for  an  insane  person),  does  not  affect  the  rights  of  legatees  (/j). 
A  sale  of  personal  property  of  a  lunatic  by  order  of  the  Court 
adeems  a  specific  bequest  of  it  if  the  proceedings  are  taken  under 
the  Lunacy  Regulation  Act,  1853  {q),  but  not,  it  seems,  if  they  are 
taken  under  the  Act  of  1S90,  and  the  proceetls  of  sale  can  be 
identified  (*•). 

Where  n  testator  disposes  of  a  house  which  he  holds  on  lease,  and 
afterwards  surrenders  it  and  acquires  another  lease  of  the  same 
'louse,  the  question  whether  the  dispositions  of  the  will  apply  to 
the  new  lease  seems  to  be  one  of  construction.  In  Wedgwood  v. 
Dentim  (»),  the  question  was  answered  by  Bacon,  V.-C,  in  the 
affirmative,  although  there  the  duration  of  the  trusts  declared  by 
the  will  depended  on  the  term  of  the  original  lease,  which  was 
different  from  that  of  the  new  lease. 

How  a  specific  bequest  of  leaseholds  is  affected,  under  sect.  23 
of  the  Wills  Act,  by  the  subsequent  acquisition  of  the  fee,  was 
considered  in  Cox  v.  R'tinett  (/),  where  a  testator  having  bequeathed 

(»  Rf  Frftr.  22  Ch.  D.  622  ;  Bt  Mat- 
ton,  [18U7]  2  Ch.  509.     See  also  h.  13.'>. 

(«■)  Sect.  123. 

(/)  Att.acn.  V.  Aileabury,  12  A.  C. 
072,  pout,  Chap.  XXII. 

(m)  Lownde^  v.  Xorton,  33  L.  J.  Ch. 
.'>83. 

(n)  See  Char    XXX. 

(o)   Watta  V  u,  L.  R.,  17  Eq.  217. 

i/i)  Tayiu,       iaylur,  10  Ha.  478. 

(q)  Re  Freer,  22  Ch.  D.  022 ;  Jomt 
V.  Orun,  L.  R.,  6  Eq.  555. 


Com- 


|)OSt, 


(r)  Lunacy  Act,  1800,  b.  123. 
pare  Chap.  XXII. 

(»)  L.  R.,    12    Eq.    290.     See 
Chap.  XII. 

(0  L.  R.,  0  Eq.  422.  Sec  aim 
Struthtn  V.  Slrulhera,  5  W.  R.  809. 
Both  these  cases  appear  to  require  the 
further  support  of  s.  3,  which  enables  a 
testator  to  dispose  of  all  real  estate  to 
which  tie  may  bv  entitled  at  the  liiiit'  iil 
his  death,  and  of  s.  24,  which  enacts 
that  every  will  shall  be  construed  with 


hV   ALTKRATtON  tiF   ROTATR   I'Xnr.R  mESfcNT   LAW.  J»*h*» 

"  liH  hoiitt-K  at  T.,  Im>1<I  on  l.-aw  from  H.,"  to  X.,  iuhI  tin-  n-niiluo  of  i  tnpTHH  »ii. 

lii-i  nil  nnd  prHonal  tMtntc  to  Y.   Hftprwanls  |iiir<lirt!m'.|  and  t«M»k  a 

r.iiivi'vancf  to  hiinxolf  of  the  k  -  irsiori  in  fee.     It  was  liHil  1)V  Sir 

i;.  (liffanl,  V.-C,  that  tin-  cntiri-  intcrt'st  in  the  Iioiihok  |>as.m><|  liv 

rlif  .xpi-rific  Rift  to  X.      lie  xaitl.  "  tin-  ilauMc  in  Hi.-  statiiti'  {i.,. 

s.(  t.  -M)  says  that  thf  will  is  to  pass  such  rstatc  or  nit.n'st  in  sui'h 

r.iil  or  [MTsonal  estate  as  the  testator  shall  have  jMiwer  to  (lis|MM)- 

of  iit  his  death;    and  theie  is  nothing  in  Jin-  will  to  conline  its 

i.|HTafion  to  the  interest  whiih  the  testator  had  at  the  ilate  of  thi> 

will."    This  queHtion  i-i  further  ponsidered  in  Chapter  XII. 

•A  rev(Kation  hy  alienation,"  as  Mr.  .lannan  points  out  (//).   i'«Mi,.i  ..v... 
"  may  be  either  partial  or  total.     A  simple  case  of  partial  reviKutiou  '"'""  ''>' 
incurs  wliere  a  testator,  having  devi.4e(l  land.s  -a  fee,  demises  ""'""i"" 

same  lands  to  a  les.see  for  lives  or  for  years,  either  at  a  rent  or  ii 
ill  which  case  the  lease  rcvoke.H  or  .Kiihvrts  the  devi.se  .ro  tuito, 
by  subtracting  or  withilrawing  the  (l-miKed  interest  (roju  it.s 
operation  (h),  but  the  dcvi.so  is  no  further  d'sturhed  ;  ,!.  cnise- 
(piently,  the  devisee  would,  even  under  the  l.'  law,  mi\,  rake  the 
inheritance,  subject  to  the  term,  and,  as  iin  idenfal  tlitreto,  the 
rent,  if  any,  re.served  by  the  lease  (r).  So,  if  a  t.-stator,  after 
devising  lands  in  fee,  conveys  them  by  deed  to  the  us<«  of  himself 
for  life,  with  remainder  to  the  u.se  of  his  wife  for  life,  as  a  jointure, 
without  disposing  of  or  in  any  manner  a.ssuming  to  convev  the 
inheritance,  the  convoyance  would  revoke  the  devis.-  pro  taiito, 
and  the  reversion  in  fee,  expectant  on  the  decease  of  the  testator '.-i 
wife,  would  pass  under  it  to  the  devisee.  In  both  the  prweding 
examples,  it  will  be  perceived,  that  the  conveyance  is  not  or.lv 
partial  in  its  object,  but  in  its  operation  ;  it  does  not  for  a  moment 
disturb  the  testator's  seisin  of  the  inheritance,  and,  then-fore,  can 
have  no  revoking  effect,  beyond  the  estate  which  it  substantially 
alienates  and  vests  in  another  person.  Consistently  with  this 
principle,  it  is  clear,  that  (mj)  where  a  testator  by  his  "will  charges 

refircnoe  to  the  roal  and  pcrsinnal  cslalo 
comprised  in  it  to  take  olfcct  a.s  if  it  had 
b«'n  I'xpcutod  immediately  before  Iho 
testators  death  :  for  «.  23  nays  only 
that  no  Hubm-iiuent  aet  shall  /irevfiit  the 
will  operating,  implying  that  but  for  the 
subsequent  act  the  will  would  have 
opjrated  on  the  interest  in  question  ; 
whieh  it  would  not  have  done  without 
the  aid  of  ss.  3.  24.  Sec  as  to  this,  post 
Chap.  XII.  '^ 

{»■•  Firji  edition,  p.  l."50. 

(m)  Hodgkinmn  v.    Wood,   Cro.    Car. 
23  :   Uimb  V.  Parker  {Parker  v.  £am6). 


2  Vern.  40.-..  3  Br.  V.  C.  12 

(r)  A  fortiori.  Nince  1  Viet.  e.  2t'>, 
litirtM  V.  Lf„,  33  L.  ,1.  Ch.  437.  whereon 
a  mining  lea.«e  It  was  unsueee.ssfullv 
arguiil  that  eerfain  .kiuiim  payable  half 
yearly  were  not  nnl  but  "purohase- 
money  for  the  minernlH,  though  payable 
by  in.stalnients :  as  i  i  which.'  see 
further.  Hrook  v.  Undln/.  [..  ]{.,  4  K(|. 
10(1;  and  eompare  Jit  Mnru  Smith 
L.  R..  10  Ch.  79. 

(«•)  Parker  v.    iMmti,    3    Br.    V     C 
12. 
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REVOCATION  AND  ALTERATION  OF  WILL.S. 

his  lands  with  an  annuity,  and  afterwards  demises  them  for  a  ton,, 
of  years  at  rack  rent,  the  devise  is  r.voked  so  far  as  to  deprive  tl„. 
devisee  of  his  legal  power  of  distress,  while  the  tenancy  lasts  (s), 
but  no  further ;  and  the  annuitant  would  be  entitled  m  e(iu.ty. 
during  the  suspension  of  his  power  of  distress,  to  have  the  rent,  .„ 
an  adequate  portion  of  it,  applied  in  satisfaction  of  the  annuity. ' 

Vin  —By  void  Conveyances  under  old  Law.    Under  the  o],\ 

law  an  instrument  purporting  to  be  a  conveyance,  butincni.M.I,-  „f 
taking  effect  as  such,  might,  nevertheless,  operate  to  revoke  „ 
previous  devise,  on  the  principle,  as  it  should  seem,  that  the  at- 
tempted act  of  convevance  was  inconsistent  with  the  testamentary 
disposition,  and,  ther'efore,  though  ineffectual  to  vest  the  pn,pe,t v 
in  the  alienee,  it  produced  a  revocation  of  the  devise.  The  n,le 
obtained  wherever  the  failure  of  the  conveyance  aro.se  eith.-r  f,.m, 
the  incapacity  of  the  grantee,  or  from  the  want  of  some  ceren,..„v 
which  was  essential  to  the  efficacy  of  the  instrument  (//). 

A  question  of  this  nature,  however,  cannot  arise  in  regar.i  to 
wills  made  since  1837,  for  as,  under  the  Wills  Act,  even  an  a.t„al 
conveyance  does  not  produce  revocation,  except  so  far  as  it  may, 
by  alienating  the  testator's  interest,  leave  the  devi.se  nothinj;  t,. 
operate  upon,  it  is  obvious  that  a  void  or  attempted  conveya.ue 
cannot,  under  any  circumstances,  have,  as  such,  a  revokn,;; 
effect  (:). 

IX  Express  Revocation  by  a  subsequent  WiU,  Codicil  or 
Writing  -Under  the  old  law,  a  devise  of  freehold  land  could  not  be 
revoked  by  a  subsequent  will  or  codicil,  unless  tlie  latter  was  s.giuil 
in  the  presence  of  three  witnesses,  while  a  will  of  personal  estate 
could  berevokedbvan  informal  writing.not  signedbythe  testator{«). 

In  regard  to  wills  made  since  the  year  1837,  however,  it  can  never 
be   a   question,   whether  an   informal   or  apparently   untinislie«i 


(x)  "This  shows  the  advantage  of 
limiting  a  term  to  trustees  for  securing 
the  annuity,  which  would  entitle  them, 
as  the  immc-diate  reversioners,  to  the 
rent."     (Note  by  Mr.  .Jarnian.) 

(y)  See  Beard  v.  Beard,  3  Atk.  72. 
See  Muuntague  v.  Jeofftreyn,  .Moor.  42St, 
pi.  599 ;  see  also  .S'Aore  v.  Pinrkr  (ap- 
pointment extra  vires),  .5  T.  R.  124, 
310  ;  Matthews  v.  Venables  (void  con- 
veyance to  charitable  uses),  9  J.  B. 
Moo.  280,  2  Bing.  13«  ;  Vawi-r  v  Jef- 
/try  (attempt  to  convey  copyholds  by 
deed),  2  Sw.  274  :  K.VfcK-l-  v.  Hood  (at- 
tempt to  convey  by  feme  covert),  I 
Russ.  564  ;  and  (as  to  conveyance  void 


for  fraud  or  covin)  Sitrtimm  v.  iVnlktr, 
Ct  .Sim.  1;  Hirt  v.  .Wor.i.  Ami).  JIT'; 
JlaucK  V.  Wi/atI,  3  Br.  V.  0.  I.">t> ;  Ml.- 
(leti.  V.  Vigor,  8  Ves.  at  p.  283.  ^<re 
further  on  this  subject,  the  4th  nlition 
of  this  work.  Vol.  I.  pp.  1<>">  et  sci|. 

(:)  Furd  v.  De  Ponteit,  30  Bcav.  .")72. 
ace.  And  ilistinguish  between  a  void  idii 
veyance  inoperative  as  such  to  proilmi- 
revocation,  and  a  writing  duly  exiiutc-tl 
and  "  declaring  an  intention  to  rivdki-. 
which  takes  etTect  under  1  Vict,  c  -'i. 
s.  20.     See  infra,  p.  Iti7  n.  (Ii). 

(<i)  Statute  of  Frauds,  s.  22.  The 
cases  ai-e  ivfeileil  to  ill  the  4iii  ami 
earlier  editions  of  this  work. 


fiXPRESS   REVOCATIOI^. 

will  or  writing  has  a  revoking  operation,  for  the  .statute 
1  Vict.  c.  L'(i,  8.  20,  has  ftlaced  a  revoking  will  or  writing  (h)  upon 
|)iti  i.sely  the  same  footing,  in  regard  to  the  ceremonial  of  execution, 
;».-<  11  (li.spo.sing  will ;  and  when  that  ceremonial  iia.s  been  ohservetl, 
it  laii  never  be  said  that  the  will  is  informal  or  unfinished. 

\  will  or  codicil  may  ojjerate  as  a  revocation  of  a  prior  testa- 
lUcMitiiry  instrument,  by  the  effect  either  of  an  express  clause  of 
r.'\ (nation,  or  of  an  inconsistent  di.sposition  of  the  previousK- 
devised  property  (c). 
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Kxpre-ss  revocation  may.  it  seems,  be  produced  in  two  different  f)istiiution 

tiioilcs,  having  different  effects.     Thus,  if  there  be  a  beiiuest  bv  '"''*"■''"  tl-vo- 

11  I  ^  .      •  .    .  ciitioii  of  a 

Will  ti)  .<everal  persons  as  tenants  m  common,  and  by  codicil  the  wifi  ami  of  .>if 
tfstator  revoke  the  bequest  to  one  of  tliem.  his  share,  as  a  general 


miK'li  of  will 

a.f  C'<>lltlli||:4 


rule  ((/).  will  not  accrue  to  the  others  (c).  This  is  the  ordinary  mode,  the  t-ift 
IJiit  if  the  testator  revoke  '  so  much  of  my  will  "  as  contains  the  gift 
to  one  of  such  persons,  here,  if  the  words  that  remain  are  sensible 
per  se,  and  amount  without  further  alteration  to  a  gift  of  the  whole 
subject  to  the  others,  these  will  take  the  whole,  the  will  being  read 
as  if  the  revoked  words  had  never  been  in  it.  Harris  v.  Doris  (/'), 
affords  an  example  of  the  latter  mode.  In  that  case  there  was  first 
a  gift  to  .v.  and  B.  in  common  ;  then,  in  a  subsecjuent  part  of  the 
will  a  direction  that  V.  should  take  a  share  with  A.  and  B.  ;  and 
afterwards  a  codicil  revoking  '"  that  part  written  in  my  will  which 
leaves"  the  share  to  ('. :  and  it  was  held  that  A.  and  B.  took  the 
whole.  The  frame  of  the  will  was  peculiar,  and  lent  itself  easily 
to  this  construction.  If  the  words  that  are  left  reipiire  (as  they 
generally  would)  some  further  alteration  or  addition  to  make  them 
sensible,  the  construction  will  not  be  made  ((/). 
If  a  cotlicil  expressly  revokes  part  of  a  will,  its  oi)eration  is  not, 


ill)  Till"  writing  must  "  declare  an 
intention  to  n'vokf,"  hut  neod  not  1m> 
tiMliinirntary.  Ami  unlcsH  tontanicn- 
tnry  it  will  not  !»•  admitted  to  probate: 
In  h„i,i.i  fmser.  1,.  K..  2  1'.  &  L).  4U  ; 
InlnmiH  Eyre,  [l<»Or,|  2  Ir.  K.  ,>I0 ; 
Ti'tmir  V.  SMtM-n.  (I!K)7I  !'•  l'"!.  Si'c 
aUo  III  h.  Ilici:i.  L.  H.,  1  1'.  &  U  (i83  ;  hi 
li.  Durmiri.  L.  K.,  2  I*.  &  I).  4IKI.  Sucli 
a  wrilint.'  may  be  exceuted  by  a  marrietl 
Biiiiiaii.  Hawldey  v.  Itarrou;  L.  K..  1  1'. 
*  I).  U7.  As  to  what  amounlH  to  a 
ileilaration  of  intention  to  revoke,  see 
In  b.  CiMiiui,  1 1  1*.  D.  79. 

(f)  A  revocation  by  reference  is,  of 
fi'Urnf,  rijuivaUnt  to  an  expriiv*  revoca- 
tion.    The  ijiiestion  arose  in  Re  Cuur- 


UiM'k  Estate.  [18821  \V.  N.  18.-| :  it  was 
held  that  there  was  no  revocation,  but 
a  substitution. 

(rf)  For  an  exrepfion  to  the  rule,  see 
Jie  Jladeliffe,  infra,  p.  171. 

(<■)  Crrxxwell  v.  Chenlyn,  2  Ed.  12:i  ; 
Ilnmnay  v.  Shelmi-rdinr.  L.  K.,  1  K(|.' 
I2!l.  Compare  lliimlilr.  v.  Shiirr.  7 
Hare,  2-47  ;  SknjmMher  v.  Xorthmli;  1 
Sw.  otMi;  and  Shtiw  v.  M'Maluin,  4  J). 
&  War.  4:{|  ;  as  to  whi<li  .m-c  [mwI, 
Chap.  XIII.,  Chap.  XXIX. 

(/I  1  (V.II.  4lt». 

((/)  Syki-i  v.  Sykex,  L.  U.,  4  Ei|.  2()0, 
.1  Ch.  301  ;  Re  H<Hl,ikiiimii.  fl8!i:j|  \V. 
N.  ». 
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REVOC.\TION   AND   ALTERATION'   OF   WILLS. 

it  seems,  restrained  by  a  recital  in  the  codicil  shewing  that  tlic 
testator  did  not  intend  the  revocation  to  be  absolute  (h). 

In  order  that  an  express  clause  of  revocation  may  be  effect iial 
it  must  indicate  an  actual  and  present  intention  to  revoke  the  will : 
and  if  the  testator's  expressions  are  declaratory  only  of  a  future 
design,  they  will  not  be  sufficient  (/)  ;  and  in  an  eariy  case,  bcfoiv 
the  Statute  of  Frauds,  a  di.stinction  is  taken  between  tliu  viWt 
of  a  testator  saying  "  I  will  revoke  my  will  made  at  P.."  whidi 
refers  to  a  future  act,  and  when  he  says  "  my  will  made  at  P.  shall 
not  stand,"  which  is  a  present  resolution,  tlie  latter  being,  it  was 
considered,  an  actual  revocation,  and  the  former  not  (y). 

Of  course,  a  mere  intimation  by  a  testator  of  his  intention  tn 
make  by  a  future  act  a  new  disposition,  does  not  effect  an  actual 
present  revocation.  Thus,  where  A.  (A)  made  a  will,  disposing  of 
his  real  and  personal  property,  and  afterwards,  the  residuary 
legatee  of  the  personalty  being  dead,  and  A.  having  acquired  other 
real  property,  he  made  another  will  whereby  he  devised  the  newly- 
acquiretl  property,  and  then  wrote  as  follows  :— "  As  to  the  rest 
of  my  real  and  personal  estate  I  intend  to  dispose  of  the  same  by 
a  codicil  to  this  my  will  hereafter  to  be  made  :  "  it  was  held  tliat  this 
clause  was  not  a  revocation  of  the  prior  will.  But  the  operation 
of  an  express  revocation  of  a  will  is  not  affected  by  the  testator 
adding  that  he  intends  to  make  a  new  will  (/). 

And  even  an  express  clause  of  absolute  and  present  revocation 
of  all  former  wills  may  be  reduced  to  total  or  partial  silence,  by 
showing  that  the  clause  was  inserted  by  mistake  (/«).  There  are  also 
decisions  to  the  effect  that  a  clause  of  revocation  will  be  disregarded 
where  it  is  unreasonable  to  give  unrestrained  effect  to  the  words ; 
as  in  cases  where,  by  one  testamentary  paper,  a  person  exercises 
a  power  of  appointment,  and  then  by  subsequent  instruments 
containing  a  general  clause  of  revocation,  either  exercises  anothc 
and  distinct  power  (»),  or  deals  with  his  own  property,  and  not 
with  the  subject  of  the  former  power  (nn).  But  these  decisions  are 
now  of  doubtful  authority  {<>).    And  even  before  the  modern  doctrine 

(h)  See  Holder  v.  llnu-elt,  8  Vcs.  97  ;        The  parol  evidence  road  at  the  bay  in 


y'iicount  Holmesdnh  v.  West,  L.  R.,  H 
Eq.  480,  4  H.  L.  543. 

(i)  Cleoburcyv.  Herkell,  14  Beav.  588. 

(;■)  Burton  v.  Gowell,  Cro.  El.  :!0(). 

(t)  Thomas  v.  Kvans,  i  Ea.st,  488. 
See  al«o  Griffin  v.  (Irijfin,  4  Ves.  1«7,  n. 

[1)  Toomer  v.  Sobinjika,  [1!H)71 1'.  IWi. 

(m)  Pou-ill  V.  Mouchett. «  Madd.  21t> ; 
/„  6<-,„;«  (Uirnl-i,  L.  R..  3  I'.  *  T).  1<!2 ; 
and  caws  cited  ante,  p.  30. 

(n)  In  bonis  Meredith,  29  L.  J.,  P.  155. 


this  case  of  course  formed  no  ingrediint 
in  its  decision.  See  also  In  bonis  .Utr- 
ritt,  4  Jur.  N.  S.  1192  :  In  from*  ,/(ij,s, 
30  L.  J,  P.  Irt9. 

(nn)  Jhighesv.  Turner,  4  Hagg.  Ecd. 
52  ;   Denny  v.  Barton,  2  Phillim.  S7"i. 

(o)  See  Be  Kingdon,  32  Ch.  D.  6tl4 : 
Cadetl  V.  Wilrorks,  [1898]  1'.  21; 
n'Eite.i  Sfttlemeni  Trust-.  \lWi]  1  Ch 
900,  and  post,  Chap.  XXI 11. 
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was  ostablishptl.  the  rule  supposeil  to  be  laid  down  in  the  earlier  <iiait«r  vii 

,  a>.s  was  not  applied,  if  the  testator  in  the  latter  will  again  referred 

to  the  power  exercised  by  the  former  will  (on). 

U  a  testator  makes  a  will  and  one  or  more  r.xliciU.  and  then   I,....,n,.Mlmt.. 
makes  a  codicil  revoking  the  will,  this  does  not  necessarily  revoke  '^^'*'''^''='- 
the  intermediate  ccnlicils  :    the  (luesticm  is  whether  the  testator 
(tistiiifiuishes  between  the  will  and  the  codicils  (p). 


Questions  of  dependent  relative  revocation  arise  most  commonly 
ill  cases  where  a  will  is  destroyed  or  revoked  bv  some  i)liysical 
act  ipp).  and  although  the  (pie.stion  con  arise  where  a  will  purports 
to  he  revoked  by  a  subsequent  testamentary  instrument,  it  would 
seem  that  there  is  greater  difficulty  in  applying  the  general  principle 
to  such  cases,  because  revocation  by  a  written  instrument  is  more 
deliberate  and  unambiguous  than  revocation  by  destruction. 

.Mr.  Jamian  states  the  law  thus  (y) :  '•  Though  the  Statute  of 
Frauds  required  that  a  will  which  revoked  a  devise  of  freehold  lands 
.should  be  attested  by  the  same  number  of  witnesses,  as  a  will  de- 
vising such  lands,  yet.  in  some  particulars,  the  prescribed  ceremonial 
differed  in  the  respective  in.stances.  Thus,  a  devising  will  was 
re(]uired  to  be  subscribed  by  the  witnesses  in  the  testator's  presence, 
which  a  revoking  will  was  not,  and  a  revoking  will  was  retjuired  to 
be  signed  by  the  testator  in  the  presence  of  the  witnesses  while 
a  devising  will  needed  not  to  be  signed  in  their  presence- 
each  therefore  had  a  circumstance  not  common  to  both.  This 
difference,  however  (which  probably  occurred  without  design) 
has  been  attended  with  little  practical  efTect,  for  it  seldom  happens 
that  a  testamentary  instrument  is  executed  for  the  mere  purpose  of 
revoking  a  previous  will,  and  if  it  contain  a  new  disposition  anv 
revoking  clause  therein  will  be  a  nullity,  whether  the  substituted 
devise  takes  efTect  or  not,  though  for  widelv  diflerent  reasons  in  the 
respective  cases.  If  the  devise  with  which  the  clause  in  question  is 
associated  be  effective,  it  reduces  the  latter  to  silence  bv  rendering 
U  unnecessary,  the  new  devise  itself  producing  the  rev-ocation,  so 
that  the  efhcacy  of  the  will  as  a  revoking  instrument  cannot,  in  such 
a  case,  become  a  subject  of  consideration.     If,  on  the  other  hand 


Drpi'luli'iit 

IrUlive 

ri'ViK'Htiiiii. 


HilfercMc'c 
iK'twccn 
ili'visinii  iind 
ifvi)kiiii» 
claiwes  (if 
Statute  of 
Kmuils. 


Revocation 
eoniiectwl 
with  new 
iJi.spo.sition. 


(oo)  III  btmin  Eustace,  L.  R.,  3  P.  4  D. 
^83,  citing  Hichardson  v.  Barry,  3  Hagg. 

!/=)  f'-->n^r  y.  Si.  Catkarinfi  Cuthnf, 
I-  K.,  1«  Eq.  19.  following  Hunnu  v 
limny,  3  Bea.  109,  and  Pratl  v.  Pratt 


14  Him.  129. 
ipp)  Ante,  p,  148. 

(?)  First  edition,  p,  1.53.  This  •  m- 
graph  appeared  in  the  third  edition,  bv 
Messrs.  Wolstenholmc  and  Vincent  and 
m  the  fourth  edition,  hv  .Mr.  Vincent 
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Bovocation, 
whore  ilcviso 
intomleil  (obr 
BulHtitutid 
fails. 


Wlietlipr  the 
distinction 
tnlien  by  Mi. 
Jnrmnn  in 
(ouml. 


the  new  devise  be  ineffectual,  on  account  of  the  attestation  being 
insufficient  for  a  devising,  though  sufficient  for  a  revoking  will.  ih,. 
revoking  clause  becomes  inoperative  on  another  principle,  namely, 
that  the  revocation  is  conditional  and  dependent  on  the  effi(a( y  of 
the  attempted  new  disposition,  and  that  failing,  the  revocation 
also  fails  ;  the  purpose  to  revoke  being  considered  to  be,  not  a 
distinct  independent  intention,  but  subservient  to  the  purpose  of 
making  r.  new  disposition  of  the  property  ;  the  testator  meaniiif;  to 
do  the  one  so  far  only  as  he  succeeds  in  efTectiiig  the  same  ((/(/).  Hut 
it  seems  that,  i'  the  second  devise  fails,  not  from  the  infirmity  of 
the  in.strument,  but  from  the  incapacity  of  the  devisee,  the  piior 
devise  is  revoked  "  (r). 

The  second  rule  stated  by  Mr.  Jarman  is  frequently  acted  on  at  tiie 
present  day.  Thus  in  Tiqiper  v.  T upper  (»r),  the  testator  by  his  will 
bequeathed  valid  legacies  to  various  persons  :  by  a  codicil  he  revoked 
them,  '■  and  in  lieu  thereof  "  bequeathed  a  legacy  which  failed  iiiuler 
the  Mortmain  Acts  :   it  was  held  that  the  revocation  took  effect . 

The  cases  of  Eijcilrnlon  (or  Ecch-ston)  v.  Speke  and  Oniniis  v. 
Tifrer  (s).  which  Mr.  Jarman  cites  in  support  of  the  first  rule  stated 
by  him,  could  not  now  occur,  because  since  the  Wills  Act,  a  will 
which  is  valid  for  purposes  of  revocation,  is  also  valid,  so  far  as 
execution  goes,  for  purposes  of  disposition.  But  it  is  still  j)ossilile 
for  a  case  to  occur  in  which  the  second  or  substituted  gift  fails 
"  from  the  infirmity  of  the  instrui.ent,"  so  as  to  bring  the  cise 
within  the  rule  laid  down  by  Mr.  Jarman,  though  the  tendency  of 
the  t'ourts  seems  to  be  to  treat  every  express  revocation  as  eiTective, 
uidcsf  it  is  made  conditional  on  the  substituted  gift  taking  ellect. 

Thus  ill  In  bimis  Gctdrij  (I),  a  testator  executed  a  testamentary 
document  in  which  he  expressed  a  desire  to  cancel  a  will  made  in 
186G,  "  and  that  the  will  that  I  made  on  the  17th  of  October. 
1855,  with  the  codicil  dated  February  21st,  1871,  should  stand  as 
mv  last  will  and  testament."     The  instrument  of  17th  October, 


(qq)  KerlfitoH  \ Kij(ih«li>ii.  cr  Kdlf-tlonr] 
V.  Si»h,  raith.  7!>,'l  Sluiw.  H'X  :»  M(kI. 
2."i8 ;  Onions  v.  /'yrrr.  2  Vent.  7H  ; 
».  e.  1  J'.  \V.  'MX  See  also  Kx  purtt 
Karl  of  llchxlir.  7  Ve^.  :t48 :  Kirh 
V.  Kirti,  4  R\iss.  4:t.">.  Hut  see 
KicluirdiMtn  v.  Harry.  W  Waan.  24!l. 
jW'itli  all  i:s|Hil  fcir  .Mr.  .lainmii. 
Kiehnnison  v.  liiirnj  lias  notliiiiir  to  do 
with  the  |M)iiit,  as  the  levin-atioii  jiro- 
diiced  the  result  whieli  the  '.I'stntor 
dcfinnl.  The  wonl  "  same  ",  in  the 
text  apixars  to  he  a  misprint  far 
••other.".     |C.  S.] 

(r)  Fnncht'sraKi;  I  Roll.  Ah.  1114  (o). 


pi.  4:  Rirnjor  V.  ,1  islahli;  2  Ki|.  Cii. 
Ah.  H.'iO.  |il.  't ;  s.  c.  noni.  Hiuii^-r  v. 
liadrlifff,  5  Bro.  I*.  V.  3(MI. 

(rr)  I  K.  &  .1.  (Mm.  Compare  .V.ii// 
V.  Hnddani.  1»  Ilea.  ">.">4.  The  iiisr  uf 
Qiiinn  V.  Iliillir.  L.  R.  ti  Ki|.  22."i.  i« 
referrwl  to  in  Chap.  XXIII.  It  was 
arfiued  in  Hiihr  v.  Slori/,  2.'?  \V.  H.  IIT. 
that  the  rule  had  U'eii  altered  hv  iIm' 
Wills  Aet.  hnt  Jensel,  M.U..  rcjictiHJ 
the  .sUtfijestioii. 

(«l  As  to  this  case,  see  W.  (Miiy 
tllHIll,  I  !i.  U.  at  p.  f»4, 

(/)  L.  K  ,  3  P.  &  l>.  80. 


GXrRES.<l   REVOCATION. 

iM.'..  was  not  a  will,  but  a  .settlement,  wlsicli  only  included  certain 
pro|Mrtv    then   belonging  to  t.'e   testator;   it   was  li.'ld  that  th-: 
ivv.Kiition  of  the  will  of  18(J<}  was  absolute.     Sir  .lames  Har.nen 
said  it  seemed  to  him  "  in  the  highe.st  degree  unnatural  "that  the 
t.stator  intended  tlu-  revcK-ation  of  the  will  of  imi  to  be  contingent 
..II    the  settlement   operating  as  a  will,  and  he    held   that    the 
I.  Nontion  wiis  absolute.     But  it  is  .submittwl  thj.t  the  application 
of    ilie    doctrine    of    dependent     relative    revocaiion,     in     ca.ses 
wImi..  the  testator  wishes   to  give  effect  to  a  prir.i  testamentary 
(iispositioii,   is   not   based  on   the   supposition    that   the  revocH- 
li,m  is  conditional  :    it  depends  on   mistake   («).       hi    /«    hmis 
iniitni   the    testator    erroneously    supposed    that    the    settlement 
was  testamentary  in  character  ;   this  was  shewn  bv  his  describing 
it  as  ■•  til.'  will  "  that  he  had  made  ;  in  other  words,  he  supposed 
tliat  it  wouhl  operate  on  all  the  i)roperty  belonging  to  him  at  his 
.l.ath.  and   under   this    mistaken    belief   he   revoked    t!',>   will   of 
\m\;  the  revoc-ation  was  therefore,  it  is  submitttd,  inoperative 
iin.l.r  th.'  doctrine  laid  down  by  Mr.  Jarman.  ' 


\   i 
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.\..twitlistandmg  the  general  rule,  that  the  revocation  of  a  gift  to  u         ,•      , 
.me  ..f  s.>v..ral  tenants  in  common  does  not  enure  for  the  benefit  of  «ifM"     "" 
til.'  oth.Ts.  it  may  do  .so  if  that  is  the  testator's  intention.      Thus  ;|.'"'7*'"' 
111  Hv  Radcliffe  («),  the  testatrix  left  li.r  residuarv  estate  to  A   B  ('     '^*  '"* 
aii.J  I),  as  tenants  in  common  ;   D.  j)re'Jeceased  the  testatrix  •    bv 
a  CHlicil  referring  to  his  death  she  revoked  whatever  interest  1) 
lm.i  in  her  will  :    it  was  held  that  this  took  the  n^me  of  D   out  of 
tlu-  will,  and  that  A.,  B.  and  V.  took  the  whole  residue 

1..  r,./.7/  V    (V.^,.c//  (.),  a  testator  made  a  will   i„  England   r..vooa.i..„ 
.hsposing  of  all  his  property,  real  and  j.ersonal  ;  fifteen  vears  later    ^-ncrarin" 
.■n,,r  tluM,  dondcile,!  ,u  Italy,  he  made  a  will  there  by  which  h.^  SlT  '" 
tlisposedof  his  personal  property,and  de.lared  that  he  revokcnl  ever  •  ""'•'^'• 
"th.-r  will  which  he  might  have  made  :  it  was  held  that  this  revoked 
the  lM,j;l.sl,  will  so  far  only  as  related  to  the  j.ersonaltv  and  the 
appointment  of  executor. 


All  attestation  clause  is  no  part  of  a  coclicil,  and  consequentiv  Uor.u„f 
.f  HoLls  purporting  to  revoke  an  earlier  testameiitarv  instrument  "--aM 


!Ui  S:r.  th,.  ,v,3^      n  (i,ptn(I,.Mt  n-l«- 
liv>'  r.\o.alion    hy    (|..-»lrui-ti»n,  ante, 


|>.  148. 


(«)  r,i  \\:  R.  400. 

('•)  L.  R..  2  }'.  &  I),  xn. 

(«•)  In  bonix  Atkinson,  H  I'.  1).  ],\r,. 
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REVOCATION   AND  ALTERATION   OF  WILLS. 

X.— Implied  Revocation  by  inconsistent  Will  or  Codicil  {x)-~ 
The  mere  fact  of  making  a  siihseqnent  testamentary  paper  docs 
not  work  a  total  revocation  of  a  prior  one,  unless  the  latter  exprcsslv 
or  in  effect  revoke  the  former,  or  the  two  be  incapable  of  standing 
together  ;  for  though  it  be  a  maxim  that  no  man  can  die  with  two 
testaments,  yet  any  number  of  instruments,  whatever  be  their 
relative  date,  or  in  whatever  form  they  may  be  (so  as  they  he  all 
clearly  testamentary)  may  be  admitted  to  probate  as  tofictlicr 
containing  tlie  last  will  of  the  deceased.  And  if  a  subscinicnt 
testamentary  paper  be  partially  inconsistent  with  one  of  an  carlitT 
date,  then  such  latter  instrument  will  revoke  the  former  as  to  those 
parts  only  where  they  are  inconsistent  (z). 

Accorditigly.  where  a  testator  made  a  will  in  1823,  and  a  few- 
years  later  made  another  will,  not  referring  to  the  former,  ami  not 
containing  any  clause  of  revocation,  both  wills  were  admitted  to 
probate,  the  two  documents  being  only  partially  inconsistent  (n). 
On  the  other  hand,  even  if  the  earlier  will  disposes  of  all  the  te.stator's 
property,  and  the  later  will  does  not  contain  a  clause  jf  revocation 
or  any  residuary  gift,  it  may  appear  from  a  comparison  of  the  two 
documents  that  the  later  was  intended  to  revoke  the  earlier  (fc). 
But  on  the  whole  it  seems  that  there  is  a  presumption  against 
revocation  by  equivocal  words  (r). 

It  follows  from  the  general  principle  above  stated,  that  if  a  testator 
makes  two  wills,  and  the  lat^r  one  is  lost  or  destroyed,  and  there  is 
no  evidence  to  shew  that  it  expressly  or  impliedly  revoked  the 
earlier  will,  the  earlier  will  is  entitled  to  probate  (rf). 

If  the  second  will  is  lost  or  destroyed,  parol  evidence  is  admissible 
to  prove  its  contents  (e). 

An  instrument  stating  itself  to  be  the  testator's  "  last  will,"  or 
his  '■  last  and  oidy  will  "  {/),  does  not  necessarily  operate  to  revoke 


(j)  It  is  liardly  necessary  to  point 
out  that  the  t  rm  "  revocation  "  is  not 
strictly  applicable  whore  mutually  in- 
consistent provisions  are  found  in  the 
same  testamentary  instrument.  This 
subject  is  considered  in  Chip.  XVII. 

(:)  This  statement  of  the  law,  which 
is  taken  from  Williams  on  Executors, 
7th  ed.  i.  1(12,  has  been  judicially  ap- 
proved :  Lemm/e  v.  Gaodhtni,  \^  R.,  I  P. 
&  D.  .57  ;  In  bonis  Pelchill.  L.  R..  3  P. 
&  I).  153;  Tini-nsnid  V.  Monre,  [1905] 
P.  m  ;  Simpson  v.  Faxon.  [  l!H)71  P.  54; 
See  also  Seymor  v.  Xoswvrlhi/  {\orlh- 
vor'ly).  Hard.  374.  Show.  P.  C.  140 : 
Ooodright  v.  Hanrood,  2  \V.  Bl.  H37.  7  Br. 
P.  C.  4S9;  Inbonis Summers.  84  L.T.27I. 

(a)  Lemage  v.  Ooodban,  L.  R.,1  P.  &  D. 


57  ;  In  bonis  Fenwick,  ib.  319 ;  In  bonit 
Oriffith,  2  ib.  457  ;  Leslie  v.  Lff^lir,  Ir.  R.. 
0  Eq.  332  ;  In  bonis  Budd.  3  .•<».  S  T. 
196;  Birks  v.  Birks,  34  h.  .1.  1'  H): 
In  bonis  Hartley,  50  L.  J.  P.  1  ;  and 
other  cases  cited  post. 

(6)  In  Estate  of  Bryan,  [1907]  R  lij, 
referred  to,  post,  p,  17tl. 

(r)  Stoddnrt  v.  (Irant,  1  Macq.  h\X 

(a)  IlelUer  v.  Uellier,  9  P.  1).  £17. 
See  Hilchins  v.  Basset,  2  .><«lk.  JS:': 
Hungerford  v.  Xosworthy,  Show.  1'.  ('. 
14H;  Dickinson  v.  Stidolph,  11  C  B. 
N.  S.  341. 

{£)  Brown  v.  Bromt,  8  Ell.  A  B.  «7fi, 
8upi9,  n.  152;  M'Arn  v.  M'Cay,  23 
L.  P    ir.  138,  post,  p.  17«.  n.  (a). 

ij)  Simpson  V.  Foxon,  [19071  P.  54. 


IMPLIED   REVOCATION    BY   INCONSISTENT   WILL.  179 

a  prior  will,  as  regards  cither  real  (</)  or  personal  (h)  es.ate  {,),  ,  „,„er  v„ 

although  the  circumstance  is  one  to  be  considered  (y).  '  ~ 

If  a  testator  makes  two  codicils  to  his  will,  and  then  makes  a 
third  by  which  he  confirms  his  will  and  the  first  cotJicil,  without 
nferriug  to  the  second,  this  does  not  necessarily  operate  as  a 
ri'VDCfition  of  the  second  ccnlicil  (k). 

•  The  most  simple  and  obvious  case  of  revocation  by  inconsis- 
toiuy  of  disposition,"  as  Jlr.  Jarman  points  out  (/),  "  is  that  of  a 
testator  having  devised  lands  to  a  person  in  fee,  and  then,  by  a 
subsequent  will,  devising  the  same  lands  to  another  in  fee ;  in  such 
case  the  latter  devise  wmdd  operate  as  a  coni;,!ote  revocation  or 
the  former  {>„).    And  here,  the  learned  reader  cannot  fail  to  perceive 
in  the  difference  of  constniction  which  has  obtained,  where  two 
devises  in  fee  of  the  same  land  are  found  in  one  and  the  .same  will 
and  where  they  are  found  in  several  distinct  wills,  the  greater 
anxiety  evinced  to  recon- Ue  the  several  pails  oi  the  same  testa- 
mentary paper,  than  to  reconcile  several  distinct  pa  ,)ers  of  differ,  nt 
dates,  though  constituting,  in  the  whole,  one  will.     In  the  former 
ease,  the  devisees  (as  hereafter  shewn)  take  concurrently  in  order 
to  avoid  makmg  one  part  of  the  will  contradict  and  subvert  another  • 
and  in  the  latter  case,  no  hesitation  seems  to  have  been  felt  in 
holding  the  second  devise  to  be  revocatory  of  the  first.     And  the 
distinction  seems  to  be  reasonable  ;    for  though  it  may  be  very 
unlikely  that  a  testator  should  wholly  change  the  object  of  the 
dev.se  in  the  short  interval  between  his  passing  from  one  part  of 
the  will  to  the  other,  there  is  no  such  improbability,  that  in  the 
longer  lapse  of  time  between  the  execution  of  two  testamentary 
papers  of  different  dates,  such  a  change  of  purpose    hould  have 
occurred. 

So  if  the  residue  of  personal  estate  be  given  by  will  to  A.,  and  rif*  of 
by  codicil  to  B.,  the  former  gift  is  revoked  (n).    And  this  was  so  '^  by 

i^Jr.,nan  v.  Freen^an.  5  D.  M.  &  ,,-,  s^i„  ^v.,.  0/  Br,an,  (19071  K    5"siml.t"" 


(!.  704 

{hjCiiiUi  V.  Gilberl,  9  Moo.  P.  C.  C. 
131 ;    Richards  v.   Queen's  Proctor,   18 
•lur.  540;    Lemage.  v.  Ooodban,  L.  R 
1  P.  4  D.  57  :  In  bonis  De  la  Smissaup. 
L  R    3  P  A  D.  42  ;  In  bonis  PctcMl, 
lb.  Ia3 ;   Leslie  v.  Leslie,  Ir.  R.,  «  Eq 
332 ;   In  bonis  O'Connor,  13  I..  R    Ir 
4(»«.  "^• 

(1)  See  the  oases  cited  infra,  p  17« 
note  (6),  in  some  of  which  the  revokinR 
will  was  decUred  to  be  the  "  last  will  " 
And  see  lyoftui  v.  Sloney,  17  Ir.  Ch.  178 
po«t.  p.  177,  n.  (1). 


.*iH,?^  1      ''*^™°"  additional  and  sub-   gift  in  codicU. 
stituted  leg-"ic8  cited  in  Chap.  XXX 

(t)  Follett  V.  Penman,  23  Ch.  D.  337. 

(/)  First  edition,  p.  157. 

(m)  3  Mo<l.  20ti,  IJtt.  s.  168;  Re 
Hough's  Kstate,  20  L.  J.  Ch.  422;  Emns 
V.  Evans,  17  Sim.  107  ;  Wallace  v 
Seymoxtr,  Ir.  R.  6  C.  L.  343 ;  Baker  v. 
l^tory,  23  \V.  R.  147 ;  In  bonis  Hodqkin- 
*"».  r  1 8931.  P.  339. 

(n)  Fownes-Luttrell  v.  Clarke,  [18701 
W.  N.  168.  249.  See  Beamish  v. 
Beamish,  1  L.  R.  Ir.  .501.  In  Thorn 
V.  Dickens,  [1006]  W.  N.  54,  a  wiU  and 
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held  in  Earl  of  Hnrdwirke  v.  Dowjlas  (o),  though  the  gift  by  codicil 
was  of  i)cr8onal  estate  "  not  hereinbefore  or  by  my  will  or  any  nthcr 
codicil  disposed  of."  The  words  were  construed  t«)  mean  imt 
hereinbefore  or  by  my  will  disposed  of  by  way  of  particular  Icgarits," 
thus  leaving  something  for  the  gift  to  operate  upon  :  iittnillv 
construed  they  left  nothing.  Again,  in  Kermnde  v.  Mncdiniahl  (^,| 
a  testatrix  by  her  will  bequeathed  siK'cific  and  {XM-uniary  legm  ;t<, 
and  directed  that  in  case  her  personal  estate  proved  insuffici. m 
for  the  payment  of  the  legacies,  the  deficiency  should  be  made  u|Mnit 
of  her  real  estate,  and  gave  the  residue  of  her  personal  estate  U\ 
A.  ;  by  a  cotlicil  she  gave  "  all  my  jiersonal  estate  "  to  H.  :  it  wis 
held,  that  "  all  my  personal  estate  "  meant  the  whole  of  tlic 
personal  estate  which  by  her  will  the  testatri.x  had  divided  intd 
two  portions,  the  legacies  and  the  residue,  and  that  tlie  .sjitH  ifi, 
legacies  were  therefore  wholly  revoked,  but  that  the  charfii'  if 
the  pecuniary  legacies  on  the  real  estate  wa?  not  revoked,  iind 
that  they  were  payable  out  of  it  accordingly. 

A  testamentary  instrument  may  be  impliedly  revoked  by  a  later 
one  which  is  substantially  or  in  great  part  a  repetition  of  it  ((/). 

If  a  testator  appoints  A.  his  executor,  and  bequeaths  liim  a 
legacy  on  condition  that  he  proves  the  will,  and  by  codicil  revokos 
the  appointment  of  A.  as  executor,  this  carries  with  it  the  revocation 
of  the  legacy  (r).  But  this  rcault  would  not  follow  if  the  iogarv 
were  given  to  A.  independently  of  the  office  of  executor  (.s). 

But  where  a  testator  bequeathed  portions  of  "  his  nioiioy  in 
the  funds  "  to  several  legatees,  and  "  the  surplus  of  his  inuiu'v  in 
the  funds  "  to  be  distributed  by  his  executors  among  the  lejiatops, 
and  then  by  codicil,  after  bequeathing  some  specific  chattels,  gave 
"  the  surplus  remaining  after  the  aforesaid  legacies  are  paid '"  to 
the  children  of  A.  ;  Sir  J.  K.  Bruce,  V.-C,  held  that  the  gift  df 
surplus  money  in  the  funds  was  not  revoked  by  the  residuary  gift 
contained  in  the  codicil,  which  was  so  expressed  as  to  embrace 
other  property  (t). 


Aa  to  contra- 
dictory wills 
of  uncertain 
date. 


"  If,"  says  Mr.  Jarman  {«),  "  from  the  absence  of  date  and  uf 


codicil  were  held  to  be  revoked  by  a 
duly  attested  doc-ument  containing  only 
the  words,  "  AU  for  mother." 

(o)  7  a.  &  Fin.  795,  VVe«t,  H.  L.  55,5. 
per  Lords  Broueham  and  Lyndhurat, 
reversing  Douglas  v.  Leate,  5  L.  J.  N.  S. 
Ch.  25,  coram  Lonl  Cottenham,  who  in 
D.  P.  retained  his  opinion.  Compare 
Lee  V.  Ddane,  4  De  (!.  &  S.  1. 


(jj)  L.  R..  I  Eq.  457,  3  Ch.  :<U. 

(7)  Chicheilfr  v.  Qiintrffnyc-i,  [I8!l.'i| 
P.   18(i. 

(r)   iVnliie  v.  Hill,  [1883]  \V.  N.  171. 

(n)  S<>e  HurgeKH  v.  UunjfxK.  1  Coll. 
3H7,  and  other  caRex,  post.  Chap.  XLI. 

(0  Iniflefield  v.  dujUan,  2  Coll.  247. 

(m)  First  edition,  p.  159. 


IMPLIKI)   REVOCATION   BY    INCONSISTKNT   Wll.l,. 

Pv.rv  other  kind  of  evidvnrp,   it   is  impmml.l,.  to  u««vrtain   the 
rrl,itiv.>  (•hri)noI..>{icHl  position  of  two  c-onHi.-tiiiK  wills.  I„,th  aro 
II,, vssiirily  h.'ia  to  be  void,  uikI  thf  li.'ir  as  to  th.'  r.>alty.  ami  the 
n.xt  of  kin  as  to  the  iHTsonalty,  are  let  in  ;   hut  this  un.satisfa.torv 
,.x|Mdi.Mit  IS  never  n'sorte<l  to  until  all  attempts  to  educe  fn.ni  the 
s.v,ral  paj)ers  a  sehenie  of  disposition  ronsistent  with  both    have 
Im.h  tried  in  vain  (r).     And  even  where  the  times  of  tlu-  actual 
...venition  of  the  respective  papers  are  known.  ,so  that  if  thev  are 
iiin.nsistcnt.  there  can  he  no  ditKcuIty  in  deterniininR  which" is  to 
he  |.ref.>rn-d.  the  ('ourt«  will,  if  p,xssible,  adopt  such  a  .-onstruetion 
as  wll  p.ve  effect  to  both,  satnficinj;  the  earlier  so  far  oidv  as  it  is 
rieariy    irreconcilable   with    the   latter   paper  (//■);    supposing'    of 
course,   that  such   latter   paper  contains   no    express    clause   of 
rt'viM'afion. 

"As  where  a  testator  made  a  will  tlevisiuK  his  lands  to  trustws 
for  two  hundred  years,  to  pay  his  debts,  and  afterwards  bv  another 
will,  devised  the  same  lands  to  other  trustees  for  three  hundred 
y.-ars,  t..  discharge  some  particular  specialtv  debts  mentioned  in 
a  dm!  executed  aft^r  the  Hrst  will,  and  all  incund.rances  affecting 
the  property  ;  Lord  Talbot  held,  that  the  first  term  of  two  hundred 
years  was  not  revoked,  as  the  two  terms  were  not  inconsistent  the 
testators  mtention  in  creating  the  term  of  three  hundred  years 
lH.,n«  merely  for  the  purpose  of  giving  priority  in  payment  to  the 
spwialty  debts,  and  the  charges  aflPecting  the  estate  (x). 

•The  inclination  to  such  a  construction  as  woidd  preserve  either 
wholly  or  m  part,  the  contents  of  the  prior  d.n-ument,  however 
."xists  only,  either  when  the  subse.juent  document  is  inade„uate' 
to  the  disposition  of  the  entire  property,  so  that  the  conse.n.ence 
of  rejecting  the  prior  document  would  be  to  produce  partial  intes- 
tacy (,y)  ;  or  else  where  the  posterior  paper  is  styled  a  codicil  (:)  • 
for  the  office  of  a  codicil  being  to  vary  or  add  to  and  not  whollv 
.supplant  a  previous  will,  such  a  designation  of  the  instrumen't 

(._)_S..e_W,-,.,„  v._  fc.„r/  „/  .4„„/„,y,       "  .lemi«o  "    for    "  .l.-vise  ;  "     ami    soo 

Cou-urd  V.  Marshal,  Cro.  El.  721. 
(y)  See   treimnn   v.   Freeman.   Kav 

9  .tur.   4r,8.  Sir  H.   I.   Fust  woul.l  not 
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'  Hr.  I'.  V.  44.-}.  In  '  Lo/tu»  ,.. 
')l-"inj.  17  Ir.  Vh.  178,  and  Tmvnirnd  v. 
^mrf.  IIWi.-,]  I'.  CH.  jt  appeared  from 
th.-  ,vi.|,iire  that  the  two  papers  were 
pi.vut.ii  at  the  same  time,  post,  p.  |77 

(«■)  Kichimh  V.  Qucm'^  Prorlor  IS 
Jur.  ,'•.411:  In  bonis  HnrUet/,  .W  I..  ,;.  p. 
I ;  Irmaqe  v.  Ildiidbnn,  L.'H.,  J  p.  4  ]).' 
57;  Sim/mn  v.  Fimm.  (1!K)7|  I'.  r>i. 

Ul  ItVW  V.  Arton.  2  Eq.  Cn.  Ab  777 
pl.  -M.  The  word  '•  deed."  oeeurrjn" 
our  times  in  this  r.  port,  seems  a  mis" 

^LZ  "  "i"'"  *''°"R''  t'"-  '•'-port 
might  be  made  eonsis'cnt  by  reading 


even  in  tiieh  caHes.  nvo^nise  the  e.xisf 
ence  of  the  inclination  a«  regards  per- 
sonalty ;  hut  see  Cootson  v.  Hanrorlr, 
1  Kee.  817,2  My.  A  Or.  00*1;  r,ema„e 
V.  (.oodbau.  L.  U.,  1  p.  &,  u  57  . 
lltrkf  V.  liirkn.  34  L.  ,J.  p.  90. 

(:)  In  bvnu  llornird,  L.  K.,  1  P  ft  J> 
0.3(i ;  liobertmn  v.  Powell,  2  H,  4  C  TB'  • 
Re  Wood,  83  L,  T.  1.57.  ' 
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REVOCATION   AND  ALTERATION   Of  WILL*. 

seems  to  demand  that  some  part,  at  least,  of  the  will,  whose 
existence   it   supposes   and   recognises,    should,    if   possible,   Iw 

sustained." 

If  the  subsequent  instrument  does  not  profess  to  be  a  r.«li,  ij, 
and  is  adequate  to  the  disposition  of  the  entire  property,  th.-r.'  is 
no  such  i  priori  improbability  that  it  was  intended  wliolly  to 
supplant  the  prior  instrument.  The  case  then  rests  (tn  Hi.-  true 
construction  of  the  contents  of  the  two  instruments,  and  the  .  oni- 
plete  disposition  contained  in  the  second  must,  unless  controlled 
by  the  context,  wholly  revoke  the  first.  Thus,  in  Hentm,  v. 
Hen/rey  (a),  where  a  testator  by  will  gave  his  household  effeets 
and  other  benefits  to  his  wife,  and  all  the  residue  of  his  estate  and 
effects  to  A.,  and  appointed  him  executor,  and  then  by  subse(iuent 
will  left  all  he  possessed  "  containing  furniture,  books,  4c."  to  his 
wife,  but  did  not  ap^  .it  an  executor,  the  first  will,  including  the 
appointmei.f  of  the'  executor,  was  held  to  bo  wholly  revoked. 
"  Containing  "  was  read  "  inclusive  of." 

And  a  will  may  revoke  an  earlier  testamentary  document,  dis- 
posing of  the  whole  of  the  testator's  property,  even  although  the 
lattor  will  does  not  contain  an  express  clause  of  revocation,  and 
does  not  dispose  of  all  the  testator's  property.  It  is  a  que.stion  of 
construction  on  the  terms  of  the  two  documents  (6). 

I*  the  intention  remain  in  doubt  on  the  faca  of  the  documents 
themselves,  extrinsic  evidence  of  the  surrounding  circumstances 
and  of  the  testator's  intention  to  revoke  the  earlier  will  is 
admissible  (r). 

A  testamentary  appointment  under  a  power,  and  a  subsequent 
will  not  referring  to  it,  may  be  taken  as  together  containing  the 
last  will  of  the  deceased  (d).    The  question  of  the  revocation  of 


(a)  2  Curt.  468,  Moo.  P.  C.  C.  29. 
6  Jur.  355.  And  sec  Coltrell  v.  Cottre'', 
L.  R.,  2  P.  &  D.  397  :  In  bonis  Tennty, 
45  L.  T.  78  J  In  bonis  Turnout,  86  L.  T. 
671  ;  In  bonis  Palmer,  68  L.  J.  P.  44 ; 
Pepper  v.  Pepper,  Ir.  R.,  5  Eq.  85; 
OLeary  v.  Dowjiass,  3  L.  R.  Ir.  323 ; 
In  bonis  Maefarlane,  13  L.  R.  Ir.  264 ; 
M-Ara  v.  M'Cny.  23  L.  R.  Ir.  138. 
In  the  last  case  the  second  will  could 
not  be  found,  and  parol  evidence  of  its 
contents  was  admitted.  By  the  civil 
law  the  appointment  of  an  executor 
was  a  complete  disposition  of  the  per- 
sonal estate :  and  in  some  early  cases 
in  the  Ecclesiastical  Courts  the  mere 
appointment  of  a  different  executor  in 
a  subsequent  paper,  purporting  to  be  a 
distinct  will,  wa-s  held  to  be  a  revoca- 


tion of  a  prior  will  and  appointment. 
Whitehead  v.  Jennings  and  Burt  v. 
Burl,  cit.  1  Phillim.  412.  But  auch 
new  appointment  was  afterwards  de- 
cided not  to  be  conclusive :  RicharHs  v. 
'Heen's  Proctor,  18  Jur.  540 ;  Birkt  v. 
Bir's,  34  U  J.  P.  90. 

(6)  PUnty  V.  West,  6  C.  B.  201,  HI 
Beav.  173  ;  Dempsey  v.  Lawmn,  2  P.  U 
98  :   in  Estate  of  Bryan,  [1907]  P.  125. 

(c)  Jenner  v.  Ffinch,  5  P.  D.  10« 
(citing  Thome  v.  Rooke,  2  Curt.  799.  and 
Methven  v.  Methue.t,  2  Phillim.  416, 
cases  before  the  WiUs  Act) ;  In  bonis 
Bryan,  [1907]  P.  125. 

(d)  In  bonis  Fenwick,  L.  R.,  1  "•  * 
D.  319.  See  Se  Oibbes  37  Ch.  D.  143 ; 
Cadell  V.  Wilcocks,  [1898]  P.  21 ;  Ktnt 
V.  Kent,  [1902]  P.  108. 


WILL  NOT  DISTURBED   rtTRTHER  THAN   LS   NECESNARY. 

ap|".iiitinenta  under  powers  i8  considered  more  in  detail  in  anotlier 
(•li.i|>i<'r  («■)■ 

The  ^menl  principle  above  stated  applies  to  icslieils  wliii),  are 
iiK onsiMtent  inter  se.  Instances  owur  where  a  codicil  is  ini|ili.-div 
revoked  by  a  later  codicil,  the  latter  being  clearly  intended  bv  the 
testator  to  take  the  place  of  the  earlier  cixlicil  ( / ).' 

riie  case  of  Towmend  v.  M,mre  (y),  is  an  instance  of  the  reluctance 
of  the  Court  to  refuses  probata*  to  two  inconsistent  testainentn'v 
paiMTs  (A).  There  the  U'sUtrix  executed,  on  the  same  clay  and 
prat ti.ally  simultaneously,  two  c.xlicils,  the  terms  of  which  were 
HI  .son..-  respcts  identical,  and  in  other  respect*  inconsistent :  it 
was  held  (by  Vaughan  Williams  and  Komer,  L.  JJ.,t'ozens-}lardy 
L.  .1.,  doubting)  that  the  two  codicils  were  not  so  inconsistent  that 
tlioy  could  not  stand  together,  and  that  both  ought  to  be  admitted 
to  probate  (*'). 

In  hnhrr  v.  Slor;,  (/)  at  estator  made  two  wills  disposing  of  his 
r<al  estate,  which  were  so  inconsistent  that  the  second  operated 
as  a  total  revocation  of  the  first,  but  the  ultimate  devise  in  the 
second  will  failed,  being  void  under  the  Mo.tmain  Acts-  it  was 
contended  that  the  devisti  in  the  first  will  took  effect  but  Jessel 
M.R.,  decided  ogams';  this  contention.  But  if  a  co.  .c'  does  not 
oiM-rateas  a  total  revocation  of  the  will,  it  seems  that  the  will 
stands,  except  so  far  as  the  dispositions  contained  in  the  codicil 
are  effective  (k). 

The  (]uestion  whether  the  re-execution  of  a  will  revokes  a  ccnlicil 
to  that  will,  IS  discussed  in  the  next  chapter  (/). 

XI.-Wm   not   Disturbed    farther   than   is   Necessary- 

Numerous  are  the  questions."  as  Mr.  Jarnmn  points  ouT?.;,) 
which  have  arisen  in  regard  to  the  extent  to  which  a  ckUc  1 
affects  the  deposition  of  a  will  or  antecedent  codicil,  and  which 
are  commonly  occasioned  by  the  person  framing  the  codicil  „ot 
havmg  an  accurate  knowledge  or  recollection  of  the  contents  of  the 
prior  testamentary  paper. 
■•  In  dealing  with  such  cases  it  is  an  established  rule  not  to  disturb 

other  was  markeil  "  duplicalc." 

(/)  23  VV.  K.  147. 

(t)  Sec  J(e  FleHu-mKl,  ]r,  f'h.  D  .594 
(at  J).  009).  where  however  Hall  V  V 
misai.prehend.-d  the  decision  in  Oniotit 
V.  Tjfrer  (antr,  p.  J  7(>).  Hpc  aUo  MorUu 
V.  Hen„oldsoH,  11895J  1   Ch.   449;  p„K.. 

(/)  Page  196. 

(m)  First  edition,  p.  KiO. 
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(0  Chap.  XXIII. 
P 'iSt!^'"'*"'"^  V.  Quatrtftyei,  [1895] 

(g)  [1905]  P.  «6. 

(A)  Supra,  p.  175. 

(•)  See  Loftus  v.  Sloneti,  17  Ir.  Ch 
l.S,  wiicie  loth  wills  were  proved,  but 
the  Court  of  Construction  held  that  one 
will  was  the  real  will,  because  it  was 
u.-scribed  as  the  "  last  "  wiU,  while  the 
J.— VOL.   I. 


!    -aeil  nol  to 
disturb  wiU 
more  than 
Bl>soliitcly 
necessary. 
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Example*  o( 
non-reToe»- 
turn  bv 
t>o<iicuL 


CbarR*  not 
rtvokeil' 


hevocation  ani»  ai.tbration  or  wills. 

the  d»p<«ition8  of  tho  will  furthor  than  i*  abnolut^ly  noro««ary  for 

the  purpoHo  of  givinR  effect  to  the  codicil,  a«  will  appear  frnnj  tl„. 

foUowinK  a.liuaicatioi«.  which  have  Wen  selected  from  a  laru.. 

ma»«  of  ca.eH  {/).  that  might  1m-  cited  in  illuHtrat.on  o  the  pr.nc,,, K 
"ThuK.  where  a  testator  by  his  will  dev.ses  lands  to  A    ,„  f,.. 

and  bv  a  cnlicil  devises  the  same  lan.U  in  fee  to  the  h«t  m,,,,  .,f 
B.  who  shall  attain  the  age  of  twenty-one  years  and  shal  assun. 
the  testator's  name,  the  first  devise  will  be  revoked  only  -luoua 
the  interest  comprised  in  the  execuU^y  dev.se  m  the  cod.cl ;  ... 
that,  until  B.  has  a  son  who  atUins  his  majonty  and  assumes  tl,e 
Usuitor's  name,  the  property  will  pass  to  A.  under  the  dev...  „, 

'''sr' wheirt  testator  devises  lands  to  A.  subject  to  a  char^-.  in 
favour  of  B.,  and  then  by  a  ctxlicil  revokes  the  dev.se  to  A.  of  t  . 
land,  which  he  gives  to  another,  without  ....t.c.ng  the  charge  i.e 
land  remains  subject  to  the  charge  in  the  hands  of  the  subs  .tut-d 
devisee  («).  Again,  if  a  testator  bequeaths  a  legacy  paya  1.1..  .  ut 
of  two  funds,  and  bv  codicil  there  is  an  absolute  g.ft  of  on.,  of 
the  fu..ds,  but  no  express  revocation  of  the  legacy,  .t  renmn. 
payable  out  of  the  oth.r  fund;  and  this  .s  so.  even  .f  the  fu.,d 
thus  take.,  away  is  the  general  jK-rsonsl  estate  («). 

A  codicil  revoki.ig  a  will  does  ..ot  necessar.ly  revoke  a  ,.ru.r 

codicil  (/>). 


(/)  Cases  as  to  the  combitio.1  effect  of 
a  will  and  neveral  cotli.  il»  arc  frettuontlv 
not  ..Illy  verv  lonR.  but  ar..  too  special 
to  be  of  imuh  use  as  p.-iicral  authori- 
ties-   l>of  .1-  ''""■'«  ^-  ^'"'*''  *  '*)"''■ 
475    1  CI.   &   Fin.  20;    Hitka  v.  lH>r, 
1  You.  A  J.  470 ;    AUxamlrr  v.  Alex- 
ander, 2  Jur.  N.  .S.  808.  «  U.  M.  &    ■• 
593  ;   Agnew  v.  Pojie,  1  l>c  I..  *  .1.  4«  : 
Patch  V.  Oraie^,  3  Urew.  348  ;    Uarchy 
V.   Moskelyne,  ojhns.   Hi;    turrtrx. 
St.  Catharine't  CM.,  Cambridge,  L.  K.. 
10  Eu    19.     The  question,  whether  a 
codicil  was  whoUy  or  partially  revoca- 
tory, was  much  diseusswl  in  Vuokion  v. 

■ee  also  Schofitld  v.  Cahuac,  4  Veh.  Si 
S.  533  i  I-^rd  Lovat  v.  Duchess  of  Leeds, 
»  Dr.  &  Sm.  62 ;  He  iliiryitaon,  30  W.  K. 
920;  31W.  R.  2.')7;  Wallaces  Seymour, 
Ir  R  6  C.  L.  343 ;  Beamim  v.  BeamM. 
1  L.  R.  Ir.  501  ;  Re  Hou-eUShephtrd, 
[1804]  srh.  <U9.  Where  the  residue  was 
Liven  to  executors  by  wiU,  and  a  .odicil 
directed  that  A.  should  also  be  execu- 
tor, and  that  the  will  should  take  effect 
as  if  his  name  had  been  inserted  therein 
aa  executor,  A.  was  held  not  entitlctl  to 


a  share  of  residue,  Hillersdon  v.  Grove, 
21  Beav.  518  ;  and  see  (libaun's  Tru»tt, 
2  ,1   4  H.  tWt».  stated  post,  p.  IH.'.. 

(m)  Ouffield  v.  Puffield,  3  Bl..  S.  S, 
2tll,  1  1).  &  t'l-  208,  395,  Sug.  Uw  of 
I«ro|>.  2U1;  and  sec  Doe  d.  Kirrj  \. 
Ward,  Iti  Jur.  709.  21  U  J.  Q-  «•  !«; 
JU  Colshead,  2  l>o  U.  &  J.  t.'JO;  Ser- 
mon V.  Kymuton,  29  Beav.  W.,  3  1).  i. 
ft  J  29,  with  which  compare  .Senll  v 
Hoddam,  28  Beav.  554,  where  there  «as 
an  express  clause  of  revocation, 
(n)  Beckett  v.  Harden,  4  M.  &  Sel.  1 ; 

Young  v.  Hassard,  1  Dr.  4  War.  ra»; 
fry  v.  Fry,  9  'r.  894  ;  and  compare 
Ravens  v.  Tayto,,  4  Beav.  425 

(„)     Buckridge    v.  Ingram,    -    W^. 

iun   052:  Sheddonv.  Ui^dricli.H  \e. 

481;    Tutlock  v.   Jmkina,   Kay,  «..4 ; 

Kennode  v.  ilacdomld.  L.   R    3   U. 

584,  stated  ante,   p.   174.      X,,..^^   y 

Knight,  12  W.  R.  1097,  seen....  t.,  Ut. 

the  same  effect .     The  original  g.ft  may 

oi  loursc  be  so  e.xpres^d  thai  the  co-!,..! 

operates  as  an  implied  rev,.c*tK.n  o<  the 

lecacy  :  Once  v.  Fumell,  1  ,sm.  40    3U 
(p)  >'arrfr  v.  St.  Catharine  i  tolkr, 

L.  R..  1<>  Kq-  1^- 
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r  liv  hi 


1'vi.sfd 


I tentat 
Hill  I  by  acmiicil  i 
to  (Ipprive  the  dcvwppH  of  their  iKnicfitial  infrrestMly). 


n  r)-ali>«tato,   <h«ptkh  vii. 
Hiw  held  not   ,iif,  ,„„ 

I  -    --    .ii»i  ■■iK-irnin  |u),  rt'\  oUril  liy 

So  where  a  testator  hy  hJH  will  a,vise<l  hin  enfat.^  to  C.  B.  for  l!'"JiV"" 
life  without  iiniH.Bthnient  of  waste,  and  hv  a  ..Hlieil  dire.te<l  his 
tniHtees  to  let.  until  the  tenant  for  lif..  niarrie.l,  the  l.-ssees  to  I...       "     '' 
mi|H.a.lml,le  of  waste,  and  the  rents  to  \h>  aennnulated  un,|  |,,idout 
ill  laiKls  to  Ih-  settle<l  to  the  same  uses  ;   it  was  .•ont..|ided  flint  this 
wus  inconsistent  with,  and  therefore  rev«.k,.d.  the  d,.vise  for  lif.. 
without  irnpaehnient  of  waste;    but  Sir  W.  (irant,  M.K.,  hehi 
timt  there  was  no  inconsistency,  and  nothing  to  take  the  timber 
from  tlie  tenant  for  life  (r). 
Aj-aiii,  where  a   testator   by    his   will   be.,ucatl.ed  as   follows  :  ,:.„„,• 
As  to  my  leasehohl  house  in  S.,  and  niv  household  ^..kIs  ant    '•MT-«Hion  i„ 
furniture  there  and  at  S.,  and  as  to  all  my  ,.late.  linen,  china-ware.  Hn':.'.'.: i"- 
pi.tures,  live  and  dead  stock,  and  all  the  rest  and  residue  of  mv   ""•"""<'" 
goods,  chattels,  and  personal  estate,"  he  «ave  the  same  to  A      Hv  """  *'"' 
a  cmlieil  he  revoked  the  In^quest  ..f  the  resi,lue  of  his  i)ers,mal 
wtate  to  A.,  and  gave  the  same  to  H.     It  was  held,  that  the  rev.na- 
tum  was  confined  to  the  "  residue,"  and  did  not  extend  to  either 
the  leasehold  house  and  furniture,  or  the  other  enumerated  articles 
namely,   the  plate,   &c.  (s).     So  the  operatic;,  of  a  cxlicil  which' 
revokes  a  legacy  or  devise  in  favour  of  a  certain   person   m.y  be 
n'stnuned  by  a  recital  in  the  codicil  (/).     And  where  bv  his  will  a 
testator  devised  tithes,  and  then  devised  all  his  real  estates  of  what 
nature  or  kind  soever,  and  by  codicil  devised  in  a  different  manner 
all  Ills  real  estates  of  what  nature  or  kind  Hm-ver,  Sir  L   Slmdwell 
\.-C.,  held  that  the  second  gift  in  thewiUdid  m.t,  but  that  theirift 
in  the  ccHlicil  did,  include  the  tithes  ;   the  Court  of  Q  H    however 
differed  from  him  on  the  last  point,  holding  that  the  words  "  real 
estates     m  the  codicil  were  to  be  interpreted  in  the  same  manner 
as  in  the  will  (m). 

.^Zl^^x'-^^r''  "•//'"•^*''"'(')-  -'-«  l>y  will  an  estate  cift  in  CicJ 
«as  devised  to  A  m  fee,  and  by  codicil  "  instead  of  "  that  devise  "  j-'-'^,; '  ' 
the  estate  was  given  to  A.  for  life,  with  alternative  contingent  '      "* 

l:\lif  Chifftriel,13h.T. 53. 

(r)  lAtahiniton  v.  Boldero.  G.  Coop. 
-1«.  .Sec  bIso  Green  v.  Britten,  1  D  J 
4  s.  tU!> :  He  Wood,  83  L.  T.  157 

(..)  Chirh  V.  Buikr,  1  Mpr.  3{M.  Sec 
aN„  llarclayy   Maikelyne.  6  Jur.  N.  S. 

i   '  .1""'.^/''^'  "■  f^^'Mifle,  2  Dr.  & 
>>ni.  9b;  BfYimwAv.   Beamish,   I  L.  R. 


(I)  Se  Perrival,  fi'l  L.  T.  21  •  Hinck- 
thffe  V.  Ilinehcliffe,  2  Dr.  &  Sm.  96. 

(u)  Kvana  v.  Kvans,  17  Sim.  86; 
n  iUtrm»  V.  Elans,  1  Kll.  &  Bl   727 

(<i  0  M.  &  Gr.  »I3,  7  .'■cott.  N.'  R. 
BM.  Sc-e  tho  case  more  fully  stated  in 
I  hap.  \  III.  on  tlie  question  of  republi- 
cation.  It  was  followed  in  Be  WitcocL 
[1808)  1  Ch.  95.  'niicoci, 
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REVOCATION  AND  ALTERATION  OP  WILLS. 

remainders  to  her  children  and  her  collateral  relations,  whicl, 
failed-  A.  was  held  entitled  to  the  fee  :  "  instead  of  the  devise 
in  the  will "  being  read  "  instead  of  so  much  of  it  only  as  was  mcom 
patible  with  the-codicil,"  and  the  codicil  not  disposmg  of  the  ultimate 
fee  And  where  a  trust  fund,  which  by  will  was  given  to  the 
children  of  A.  living  at  a  stated  period,  with  a  power  of  adv-ance- 
ment  in  the  trustees,  was  by  codicil,  "  in  lieu  of  such  disposition, 
given  to  the  children  of  A.  living  at  a  different  period,  and  m  othor 
respects  the  will  was  confirmed;  it  was  held  that  the  power  of 
advancement  was  not  revoked  (t).  But  though  the  express,.,,, 
"  instead  of "  need  not  mean  total  substitution,  it  naturally  unplios 
some  substitution  ;  as  was  held-stiU  in  favour  of  non-revocation  - 
in  Barclay  v.  Maskelym  (u),  where  the  will  gave  legacies  to  the  s,x 
children  of  A.,  naming  them,  and  the  codicil  revoked  the  legacu.s 
"  to  the  children  of  A.,and  in  lieu  thereof"  gave  a  sum  amongst  the 
children  of  A.,  to  wit "  (naming  five  of  them) ;  and  it  was  held 
that  the  legacy  to  the  sixth  was  not  revoked,  because  nothing 
was  substituted  for  her.  ■,,.,. 

Again  in  Re  AtrowsmitKs  Trust  (v),  where  by  will  a  testator 
bequeathed  a  specific  fund  to  his  nephews  and  nieces,  and  after 
the  death  of  his  wife  gave  them  all  his  remaining  property;  he 
then  by  codicil  bequeathed  certain  legacies  (one  of  them  to  be 
paid  at  his  wife's  death),  and  gave  "all  his  real  and  personal 
estate  "  to  his  wife  for  her  life  :  it  was  held  that  the  specihc  gift 
to  the  nephews  and  nieces  was  not  disturbed,  and  that  the  codiei 
was  meant  only  to  remove  the  doubt  which  might  arise  on  the  will 
whether  the  wife  was  to  take  the  residue  for  life. 

The  presumption  against  implied  revocation  is  strengthened 
if  the  testator  uses  words  shewing  an  intention  not  to 
alter    his    testamentary   dispositions   except   in    certain   specific 

respects  (u).  .  . 

It  sometimes  happens  that  the  provisions  of  the  codicil  are  cmi- 
trary  to  law,  with  the  result  that  the  provisions  of  the  will  take 
effect  Thus  in  Morley  v.  Rennoldson  {x),a  testator  gave  property 
in  trust  for  his  daughter  A.  for  life  with  remainder  to  her  children  ; 
by  a  codicil  he  expressed  his  will  to  be  that  A.  should  not  marry, 
and  in  case  of  her  marriage  or  death  he  gave  the  property  over; 
she  married  and  died,  leaving  children  :   it  was  held  that  the  will 


(t)  Hill  V.    Walker,  4  K.  &  J.   168. 
See  also  Butler  v.  areenuowl,  22  Beav. 

303. 

(«)  6  Jur.  N.  S.  12. 

{v)  2   D.    V.   4   J.  474.     Compare 


Kermode  v.  Macdotiald,  ante,  p.  174. 

(tf)  Sen  Alt  V.  Gregory,  8  D.  .M.  &  <i. 
ooi  .  fnlMt  V.  Pftttnan.  23  Ch.  I).  337. 
"(x)  [m»]  1  Ch.  449. 


WILL   NOT   DISTITRBED   FURTHER  THAN   LS   NECESSARY, 


isi 


ami  codicil  must  be  construed  togothor,  and  that  as  the  condition   nnntH  v.,. 

against  her  marrying  was  void,  the  children  were  entitled.  ~ ~~ 

The  provisions  of  a  codicil  may  have  the  effect  of  removing  an 
anihiguity  which  appears  on  the  face  of  the  will  (>/). 

Sometimes  the  express  revocation  of  one  gift  operates  to  revoke   Rrvoo.tion 
another,  if  the  two  are  so  closely  connected  as  practicallv  to  con-   "'  •""■'  "' 
stitute  one  gift  (//;/).     A  testator  gave  an  annuity  of  imi.  to  A.,  and   revok'.'whole. 
after  her  death  to  her  children  as  she  should  apimint,  and  in  default 
of  ai)pointment  among  her  children  equally  ;  by  a  codicil  reciting 
that  he  had  devised  to  A.  an  annuity  of  300/.,  hc'revoked  the  devi.se 
of  the  said  annuity  and  "  instead  thereof "  he  devised  to  A.  an 
annuity  of  l.W.,  to  be  payable  and  charged  in  the  same  manner 
as  the  .said  annuity  of  300/ :   it  was  held  that  the  amniity  to  the 
rhiUlren  of  A.  was  also  reduced  to  150/.  (z). 

It  frequently  happens  that  a  testator  by  his  will  gives  property 
to  persons  in  succession,  and  by  a  codicil  revokes  the  gift  in  such 
a  way  as  to  make  it  doubtful  whether  he  means  to  revoke  it  alto- 
^otlier,  or  only  in  part  (a).     Thus  in  Sanlhrd  v.  Saniord  (h)    a 
testatrix  bequeathed  3000/.  in  trust  for  C.  for  life,  and  after  her 
death  for  her  children,  and  in  case  there  .should  be  no  such  children 
in  trust  for  P.  ;    by  a  codicil,  stating  that  ('.  had  been  largelv 
provided  for  from  other  sources,  the  testatrix  deducted  the  sum 
of  l'<MM)/.  from  the  legacy  of  3000/,  and  revoked  so  much  of  the 
legacy  accordingly,  "  leaving  her  the  sum  of  100/.  onlv,  as  a  remem- 
brance of  my  affection  and  regard  for  her  "  :  it  was"  held  that  the 
legacy  of  3000/.  was  revoked  in  toto,  and  that  in  lieu  of  it,  t'  took 
mi.  absolutely.    So  if  there  is  a  gift  to  A.  with  a  gift  over  to  B 
in  the  event  of  A.  dying  under  a  certain  age,  or  the  like,  a  revocation 
by  codicil  of  all  gifts  in  the  will  to  A.  is  prima  facie  a  revocation 
a  so  of  the  gift  over  to  B.  (r).     On  the  other  hand,  if  the  language 
of  the  codicil  is  restricted,  its  effect  may  be  to  revoke  only  part  of 
the  limitations,  and  leave  the  rest  in  force.     As  where  the  gift  is 
revoked  "  so  far  as  relates  to  "  „ne  of  the  persons  to  whom  the 


Sorii'n  nf 
limitations 
wlictliiT 
rrvokoil 
hIioIIv — 


— <ir  only 
l>«rti»lly". 


(w)  Z?'  Icnn,  [1904]  VV.  N.  94. 

(»!/)  S.  e  (rrirc  v.  t'unnell,  1  .Sni.  &  G. 
13(1.  antn,  n.  (n). 

__(;)  He  Frcme'a  Contrncl,  [1805]  2  Ch. 
"78.     liinby,  L.  J.,  dissented. 

(n)  PhiUpps  V.  Allen,  7  Kim.  44fi, 
was  a  clear  case  of  n-vocation  in  toto.' 
Compare  .\hinny  v.  Johnslon,  ,1  Ur.  & 
U.  I4;t;  Fr<i  V.  Fry,  9  ,J„r.  8IJ4.  i„ 
m-in.v  caM-3  thr  ron^Iuuliun  i.s  aKsixted 
or  controlled  l.y  the  fact  that  the  codicil 
contains  a  complete  substituted  gift  : 


Dnhl  V.  />„/y,  2  .r.  &  l.,„.  7-,;,.  I,-,//, 
V.  H,//..,  17  .lur.  1020.  As  to  whether 
a  sulwtituted  leiraey  is  subject  to  the 
name  <|ualilications  as  (he  original 
Ie^acv,  see  Chap.  XXX 

(*)   I  I)e  (i.  &  S.  ()7. 

(c)  liniilcntt  V.  lUmlrall,  2  Ur.  Sf-  In 
•l/'AViv  V.  MKai,,  [1901]  1  Ir.  R.  loo, 
(he  question  <lid  not  arise,  .as  the  gin 
over  would  not  have  taken  effwl  even 
If  the  gift  to  A.  had  not  been  revoked 
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property  is  given  in  succession  (rf).  In  Re  Whitehorm'  (e)  a  tcstat.n 
gave  a  share  of  real  estate  to  (J.  for  life,  and  after  his  death  to  hi. 
cliildren  in  fee  simple  :  i  y  a  codicil  he  revoked  every  gift  in  his  will 
to  or  for  the  benefit  of  G.,  and  directed  that  his  will  should  take 
effect  as  if  the  name  of  0.  had  never  appeared  therein  :  it  was  iiel.l 
by  Hucklev,  J.  (following  AH  v.  Gregory  {/).  and  Green  v.  Trih,'  {,,). 
and  distinguishing  Tnfmr  v.  Prentire  (h),)  that  the  revocati.,,, 
extended  only  to  the  benefits  given  to  G.,  and  that  the  interests 
of  his  children  were  accelerated. 

Where  a  testator  directed  his  trustees,  to  whom  he  had  given 
all  his  property,  to  carry  on  his  business  for  ten  years,  and  tiieii  U, 
sell  and  hold  the  proceeds  upon  trust,  as  to  one  moiety  for  liis 
daughter  and  her  children,  and  as  to  the  other  moiety  for  tlu- 
children  of  his  son.  and  by  a  codicil  revoked  that  part  of  his  will 
which  empowered  his  trustees  to  sell,  and  instead  thereof  authorised 
his  daughter  to  take  possession  of  his  property  and  to  dispose 
thereof  at  her  discretion  :  it  was  held,  that  this  was  not  an  absolute 
gift  to  the  daughter,  but  only  constituted  her  a  trustee  in  place  of 
the  trustee  named  in  the  w^ill  (i)- 

Where  a  testator  by  his  will  appoints  an  executor,  and  bequeaths 
to  him  a  legacy  in  such  a  way  that  it  is  annexed  to  the  office  (y). 
and  by  a  codicil  revokes  the  appointment  of  executor,  the  legacy 
is  also  revoked  (A).  But  if  the  testator  shews  that  the  bequest  of 
the  legacy  is  independent  of  the  office— as  where  he  bequeaths  it 
as  a  "mark  of  respect "  («),  or  "as  a  remembrance"  ('»).  the 
legacy  is  not  revoked  by  the  revocation  of  the  office. 

Where  there  are  several  testamentary  papers  not  inconsistent 
with  one  another,  each  of  which  appoints  different  executors, 
probate  will  be  granted  to  all  (n),  and  this  may  be  done  even  if  tlu- 
oxecutor  appointed  by  the  last  paper  is  described  as  "  sole  exeeii 
tor  "  {(>).  And  a  reappointment  by  codicil  of  some  of  tlie  executors 
appointed  by  the  will  together  with  new  executors,  does  not  revoke 
the  appointment  of  executors  contained  in  the  will  (p).     Hut  if  a 


((/)  lien  V.  /r<».  4  Y.  &  (.'.  34. 

(r)  |1!MH11  2  Ch.  121. 

(I)  8  1).  .M.  >»:.•  <:.  221. 

Ol)  27  \V.  K.  :»!>. 

{!,)  :12  \V.  K.  872. 

(i)  A'ditiKDi  V.  Lade,  1  Y.  &  ('.  C.  C. 
(!8I);  and  see  Uairi/  v.  Crundall.  7  Sim. 
430  ;  Frurf'Hilt  v.  WttrdeV.  3  De  (i.  &  S. 
•185  ;  and  compare  Srhtifiiid  v.  Cnhiiac, 
4  Ue  (;.  *  S   .'.33. 

(;)  Ak  it  is  generallv  presumed  to  be  : 
He  Appleton.  29  Ch.  J).  893. 

(i)  Sec  Walne  v.  Hill.  [1883J  W.  N. 


171,  where  tl>e  testator  expressly  re- 
voked a  U'Racy  bequeatheil  to  (he 
executor  independently  of  the  oftiee 
and  did  not  expressly  revoke  anotlicr 
leaaey  bequeathed  to  him  as  exi<ntor. 

(I)  Hurrjena  v.  Ilurgem,  1  Coll.  'M'l. 

(m)  liiibb  V.  Yeherton,  L  K..  13  K<|. 
131. 

(»)  In  bonis  Graham,  32  L.  .1.  T.  11". 

(»)  In  bonis  Morgan,  L.  K..  1  I'.  &  l>. 
323  ;    (leares  v.  Price,  32  L.  J.  i'.  11;'.. 

(p)  In  bonis  Leese,  31  L.  J.  P.  lti« : 
In  bonis  Lloyd,  Ir.  R.,  0  Eq.  348. 
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t,.<tatnr  !>>•  his  will  appoints  A.  and   1?.  his  ...x.viitors,  and  by  a  .hapter   vn. 
rnilicii  to  hia  "said  will"  appoints  X.  '•  sole  oxi-cutor  of  this  my 
sii.l  will."   it    sooms   that,  this  is  an   iniijiied    revocation  of  the 
,.,,|Miiiitint'nt  of  A.  and  B.  (c/). 

If  11  testator  by  his  will  appoints  a  person  trustee  and  devises   H^vK-ati-nof 
l;in,l  to  him  upon  trust,  and  by  codicil  appoints  another  person  to  '''■*''"'♦" 

1  •        I  .1  •     .  .  '     "^""   '"    trustor. 

|„.  trustee  in  Ins  place,  this  is  a  revocation  of  the  devise  as  well  of 
till'  ii|ipointnient  (r). 

Where  a  person  is  ajtpoiiited  to  more  than  one  of  the  ofHees  of  Hov,K:ati..MHi 
(.'UMidian.  executor,  and   trustee,   a   revocation   by  codicil   of  his  .'i','^!,"",""''''' 
,ip|.oiiitnient  to  one  of  the  offices  is  not  a  revocation  of  the  appoint-   '•'""'  '"  "thir 
ninit   to  any  other  office  (,s)  ;    unless   the  context  shews,  as   by  "^'''''' 
(iir.'eiiiiK  ■•  trustees"'  to  pay  debts  aiul  legacies,  that  the  several 
olHivs  (of  trustee  and  executor)  are  to  be  filled  by  the  same  persona  {(). 

It  may  be  observed,"  says  Mr.  Jaiman(/0.  "t!.nt  where  a  K..vo,..,ion 
testator,  ui  order  to  avoid  repetition,  has  bv  his  will  declared  "'  ''*•''*"■  '-y 
his  intention  respecting  a  property  (say  Whiteacre),  then  being  "''•"'■'"-•'■• 
(levisetl  by  him,  to  be  similar  to  what  he  had  before  expressed 
concerning  another  property  (say  Blackacre)  antecedently  giveti. 
ami  he  afterwards  by  a  codicil,  or  by  obliteration,  or  otherwise, 
revokes  the  devise  of  FMackacre,  such  revocation  does  not  aflFect  the 
devise  of  Whiteacre.  Thus,  in  the  case  of  Dfirlcy  v.  iMiujtmrthi  [u), 
where  a  testator  by  his  will  devised  a  certain  estate  to  certain 
limitations,  and  then  proceeded  to  annex  thereto  another  estate, 
declaring  that  the  same  should  go  unto  and  be  enjoyed  by  the 
possessor  of  the  other  estate,  and  not  be  separated  therefrom,  and 
subsequently,  by  an  act  in  his  lifetime,  he  revoked  the  devise  of 
the  principal  estate,  the  property  so  annexed  was  held  not  to  be 
affected,  but  went  according  to  the  uses  declared  of  the  principal 
estate  by  the  will." 

!..  Martineau  v.  Bn,jgs{v),  a.  testator  devised  freehold  estates  Copvhold, 

to  certain  uses,  and  gave  his  copyhold  and  leasehold  estates  upon  l"f,^''^- 
trusts  to  correspond  with  the  uses  of  the  freeholds.     By  a  codicil  " 

he  devised  the  freeholds  to  other  uses,  but  made  no  mention  of 


(■j)  III  Imnis  Liiwe,  X\  L.  J.   1*.   I,'}.'} ; 
In  Ixmi.i  Hnilai.  L.  K.,  1  I'.  &  \).  028. ' 

(r)  Itf  lluiitjh'n  Will,  4  Uv  C.  &  a 
371 ;  H<  Tiirnir.  2  1).  K.  &  .1.  .-,27. 

('!  He  Park,  H  Sim.  89;  Fry  v 
Fry.  it  .hir.  8!U :  (Irnham  v.  Graham. 
hi  Btuv.  .-..-.0 ;  Carheright  v.  Shepheard 
IT  I!.av.  .Wl  ;  Woflfff  V.  Work!,,  !« 
Biav.  58;  and  see  Hare  v.  udre.  r, 
Bfiiv.  (il'9. 


(I)  Bnrrelt  v.   WilHm,  5  Jiir.  N    S 
'>87. 

(«)  First  edition,  p.  Hi2. 

(«)  3  Br.  P.  C.  3.59,  rovorsine 
lx)nl  Laindon  h  docre©  in  Darleu  v 
JMrlei/,  And>.  «53  ;  boo  also  Lord  Sidneu 
lieauderk  v.  Mend,  2  Atk.  Ifi7  ;  Salter 
V.  Farry,  12  L.  J.  fli.  411. 

(f)  23  W.  R.  889. 
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Money  to  bo 
applied  in 

EurcliMc  of 
inds. 


Beqiic«t  by 
reference. 


Mixed  fund. 


Where  rule 
does  not 
apply. 


the  copyholds  and  lca.seholds :  it  was  held  by  the  House  of  Lords 
that  the  copyholds  and  leaseholds  passed  according  to  the  trusts 
declared  by  the  will. 

In  Bridges  v.  Strarhnn  (w),  the  testator  devised  freeholds  to 
certain  uses  and  bequeathed  3000/.  to  trustees  to  purchase  lands 
to  be  settled  to  the  same  uses.  By  a  codicil  he  revoked  the  devise 
of  the  freeholds  antl  devised  them  to  other  uses,  without  referring 
to  the  3000/.  :  it  was  held  by  Malins,  V.-C,  that  the  3000/.  pa.ssed 
under  the  will  in  the  same  way  as  if  the  codicil  had  not  been  made. 

So,  where  a  testator  by  his  will  bequeathed  a  specific  fund  to 
his  residuary  legatee  after  named,  and  then  bequeathed  the  residiu' 
to  A.,  and  by  a  codicil  revoked  the  bequest  of  the  residue,  it  was 
held  that  this  was  no  revocation  of  the  specific  bequest  (x).  And 
where  a  testator  bequeathed  several  pecuniary  legacies,  includini; 
one  to  A.,  and  the  residue  to  his  before-mentioned  legatees  in 
proportion  to  their  pecuniary  legacies ;  and  by  cotlicil  executed 
after  A.'s  death  gave  A.'s  pecuniary  legacy  to  B.,  but  was  silent 
as  to  the  residue  :  it  was  held  that  B.  was  not  entitled  to  A.'s 
share  of  residue  (//). 

Again,  where  a  testator  by  his  will_  devised  certain  freehold 
property  (on  failure  of  the  objects  of  a  preceding  devise)  to  trustees 
to  be  sold,  and  directed  the  produce  to  be  applied  upon  the  trusts 
thereinafter  expressed  concerning  his  residuary  personal  estate ; 
he  then  bequeathed  his  residuary  personal  estate  upon  certain 
trusts,  and  afterwards  by  a  codicil  duly  attested  for  devising 
freehold  estates,  revoked  the  residuary  bequest,  and  disposed  of 
the  personalty  in  a  difTcrent  manner :  Sir  J.  Leach,  M.R.,  held, 
that  by  this  alteration  in  the  disposition  of  the  personal  estate, 
the  devise  of  the  realty  was  not  aflectcd ;  the  effect  being  tiie 
same  as  if  the  testator  had  in  terms  applied  the  trusts  in  question 
to  the  produce  of  the  freehold  estate,  in  which  case  it  is  obvious 
that  the  revocation  by  the  codicil  of  the  residuary  gift  of  the 
personal  estate  by  the  will,  would  have  been  no  revocation  of  the 
disposition  of  the  produce  of  the  freehold  estate  ;  and  his  Honor 
observed,  it  could  make  no  difference  in  principle  that  the  testator 
saves  himself  the  trouble  of  repeating  those  trusts,  intents,  and 
purposes,  by  compendious  words  of  reference  (z). 

This  construction,  however,  does  not  apply  where  personalty  is 
given  as  an  incident  or  accessory  to  real  estate  (a). 

(w)  8  Ch.  D.  5.-)8.  (a)  Evans    v.    Emn»,    17   Sim.    108 

(X)  Hoarh  v.  Hayiict,  •>  V<"s.  153.  (chattels    directed    to    lie    enjoyed   by 

(a)  Re  Gibnon'a  Truuls,  2  .1.  &  H.  tiuti.  jwrKOns  entitled  to  real  estate  "  under 

{z)  Francis  v.  Collier,  4  Russ.  331.  or  by  virtue  o,  the  limitations  of  this 
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Mr.   Jarman  continues  (.):"  If    th..   .lovi.s..   of    tho    j.rinripal  cH.rrrH  vu 

...tato  IS  not  simply  rpv.k.'d,  I,ut  is  n,(Hiifi,.d  onlv,  it  is  not  too ' 

hastily  to  h..  con-iudotl  that  tlio  rnnstruction  adopt..,!  in  the  class  S^tho"' 

of  <as,.s  just  stated  would  a|)ply,  however  forrihlv  the  reasoning  j,,   «"♦  '»'•""<•  i- 

soiii.'  of  them,  and  especially  that  of  the  Master  of  the  Holl.s  in   "'"^'"'^ ""'y- 

\ Francis  v.  Collin]  niight  seem  to  conduct  to  such  a  conelusion  • 

f.,r  a  different  construction  prevailetl  in  the  case  of  hml  Crrin,,'. 

Urn  y.Pa/,„r(h}.  where  ,'  testator  devis.Ml  his  real  estate  to  trustees 

to  he  eonveye,!  to  .-ertain  uses,  and  bcjueath.-.!  i-ersonal  estate  to 

In-  laid  out  m  la.id  to  b.'  setth^l  to  such  uses  and  upon  such  trusts 

&>:.  as  he  had  declared  conc-rninp  his  real  .-state.     Hv  a  calicil  he 

n-v<,l,e,l  so  nuich  of  his  will  as  dirct.^  the  settlement  of  his  n-al 

.-staf  to  those  limitations,  ami  devis.H]  it  t,.  other  limitations   the 

otf.Tf  hems  m.-r,-ly  to  .•hang.-  th.-  order  m  which  some  of  the  devisees 

were  (,.  take.     Sir  R.  1'.  Ar.l.-n,  M.K..  held,  that  the  l,e,,ue.st  of 

the  iH-rsonalty  was  not  revoke.].     H,.  consider.-d  that  though  the 

-ievisor  ha.l  us.mI  the  c.v,,r.-ssion  "  rcv..ke.'  vet  t  lie  codicil  was  not 

a  revo.at..,n  as  to  the  union  of  t he  estat.-s,  l.„t  merel v  an  alteration 

in  theord.-r  of  the  limitati.ms  to  1.,-  inserti-d  in  the's.-tflement  (of 

both  properti.-s)  ;    an.l  that  it  was  no  more  than  if  the  .Ievisor 

had  with  his  own  han.l  ins.-rte.!  the  name  of  one  devi,s..e  before 

another,  and  then  republish.nl  his  will." 

The  ease  of  Lord  Carmujfon  v.  Pa,,,u'  was  referred  to  bs-  Lord 
Hat.   riey  m  R,-  (M,  J,,,,,  (,,,   ,,,„,,  ,,.^  ^^  ^^^.^^^^^ 

out  that  the  sroun.l  of  the  decision  was  tliat  if  there  is  on  the  face 
of  tlie  will  a  sufficient  in.li.ation  of  intention  to  unite  two  -.t«  of 
estates,  one  only  of  which  is  referred  to  in  the  limitations  co.itained 
m  the  will,  and  altered  by  the  codicil,  the  intention  to  unite  not 
homg  alter,.d  or  revoked,  that  intention  must  bo  carricl  into  effect 
as  far  as  possibl  ,  thouRh  in  terms  the  co,liciI  onlv  refers  to  one  set 
of  .■  ...-s.  and  not  to  the  other.  .And  in  a  recent  case  the  decision 
"'  --r-  .on  V.  Paifnc  w      referrwl  to  the  same  principle 

.levsca  us  H.  L,Klge  estate  to  certain  persons  in  succession  and  then 
gave  some  heirlooms  and  a  sum  of  money  upon  trust  "  for  th 
person  or  persons  for  the  time  beinj,  entitles!  to  the  II.  Lodge  estate 
...uier  the  devise  thereof,  hereinbefore  contained."    There  was  a 


my  «ill,"  hold  to  1)888  to  persons  on- 
ntlod  to  the  rral  rstatf.  midcr  aco.li,.il). 
.>«■  alKr.  Wkitewiiy  v  Fishff,  <}  \y  |j 
43.1.  where  A  fund  was  given  for  thr 
'xneht  of  the  devisees  of  certain  real 
f«t»te,  which  was  sold  by  the  testatrix 


diirinK  her  lifetime;    the  ease  therefore 
fell  within  the  pripeinle  of  ademnf-on 

('i)   FifNl  idition,  p.  |ti,1. 

(/')  r,  Vea.  404. 

(c)  2  J.  &  H.  04fl 

(rf)  Be  Towry,  41  Ch.  D,  64. 
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CHAPTER  VII.  power  to  lea«t>  H.  Lodge  with  the  heirlooms.  By  a  r<Kii(il  the 
~  testator  altere<l  tiie  devolution  of  the  H.  Lodge  estate.  It  wast 
held  by  the  Court  of  Appeal  (reversing  Stirling,  J.),  that  it  apj..  ar.d 
from  the  language  of  the  will,  and  especially  from  the  powir  i,f 
leasing,  that  the  testator  intended  to  unite  the  possession  o{  the 
estate  with  the  enjoyment  of  the  personalty. 

In  Liddell  v.  Liddell  {e),  the  testator  devised  real  estate  upon 
trust  for  his  nephews  and  their  issue  male  in  succession  accdrding 
to  seniority,  and  directed  his  personal  estate  to  be  held  upcm  siuli 
trusts  as  woidd  best  correspond  with  the  trust.^  of  the  real  cstatp, 
Rv  a  codicil  the  testator  gave  his  wife  power  to  alter  the  ord.r  of 
succession  between  the  nephews,  which  she  did.  It  was  lii>lil  l,v 
the  House  of  Lords  that  the  personal  estate  devolved  in  the  order 
of  8Ucce.ssion  as  altered  by  the  wife. 

Thecaseof  Holder  v.  Wo«cH (0,  which  is  referred  to  byMr..lariiiaii 
in  connection  with  the  case  of  Lord  Carrington  v.  Payne,  i.s  .statwl 
elsewhere  {g). 

XII.-  Ambiguous  and  informal  Expressions  will  not  revoke 
a  clear  Gift. —Another  principle  of  construction  is,  that  wlnTotlip 
will  contains  a  clear  and  unambiguous  disposition  of  property,  real 
or  personal,  such  a  gift  is  not  allowed  to  be  revoked  by  doubtful 
expressions  in  a  codicil.  "  The  principle  is  perfectly  clour,  that 
where  you  have  a  distinct  disposition  made  by  a  will,  that  dis- 
position cannot  be  revoked  by  a  codicil  except  through  tlie  mrdium 
and  use  of  words  equally  distinct  "  (/()• 

The  principle  is  illustrated  by  numerous  cases. 

Thus,  in  GiMet  v.  Beechet/  (i),  a  testator  by  his  will  gave  a 
specific  chattel  to  A.  ;  afterwards  by  a  codicil  he  gave  a  number 
of  articles  of  a  different  kind,  and  of  much  less  value,  to  B.,  and  in 
enumerating  those  articles  introduced  an  imperfectly  written  word, 
which  might  be  supposed  to  designate  the  chattel  previously  given 
to  A. :  it  was  held,  that  the  bequest  to  \.  was  not  thereby  revoked. 

In  Bunny  v.  Bunny  (j),  a  testatrix  by  her  will  gave  to  the 
seven  children  of  J.  B.  a  legacy  of  200/.  each,  and  other  interests ; 
by  a  first  codicil  she  rivoked  the  legacies  of  200?.  each  to  the  children 


dear  gift  in 
will  not  re- 
vokf<l  by 
doubtful  ex- 
pressions 
in  codicil. 


(f)  74  L.  T.  lOr,. 

(/)  8  Vcs.  97. 

{g)  Chap.  XVni. 

(ft)  Per  Caim.s,  L  C,  in  KelUtt  v. 
Kellett,  L.  R..  3  H.  L.  at  p.  167.  See 
«l«o  7)nf  V.  Hieks.  1  CI.  &  F,  20.  The 
case  of  RandHeld  v.  Rand/ield,  2  De  <1, 
&  J.  57  ;  8  H  L  C.  225,  does  not  be- 
long here,  but  to  the  principle  discussed 


in  Chap.  XVII. 

(i)  3  Sim.  24,  2  R.  4  My.  «24  ;  com. 
pare  Baldu-in  v.  Bnldwin.  22  IVav.  4i;i. 

{/)  3  Beav.  109;  and  see  F'imr  \. 
St.  Catharine's  College.  L.  R..  Ifi  Eq. 
19  ;  Pralt  V.  Pratt.  14  Sim.  12H  ;  Smmii 
V.  Rumney.  5  Pe  0.  *  S.  fi'M  ;  Shkef  v. 
Heron,  12  CI.  A  Fin.  161. 
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„f .(.  n.  aii.l  all  other  bonofitH  ji'vi-n  them  \,y  Ikt  will,  and  in  lieu  .  H^mtR   vn. 

thtTvof  <ziive  only  the  legacy  of  :>(I0/.  eaeh  to  A.,  f{..  ('..  I),,  ami  K..      

fivf  of  tin-  ciiildren  of  J.  B.     Hy  a  second  cfKlicil  she  revoked  all 
the  iefjaries  she  had  left  in  her  will  to  J.  Fi.'s  children  ;   and  liy  a 
thir.1  (ddieil  she  revoked  the  legacy  of  1>(M)/.  |,y  a  previous  icKlicil 
to  li.r  -(aid  will  given  to  A.     The  cpiestion  was,  whether  the  legacies 
iriveii  hy  the  first  ccKlicil  to  the  plaintiffs  H..  ('.,  F)..  and  K.  were 
rcvnkc-i|  hy  the  second  c(KJicil  ;   which  depended  on  what  the  tista 
(rix  meant  hy  the  word  "  will  "  in  the  second  c(Mlicil.     The  word 
niichi  mean  all  the  previous  unrevoked  testamentary  pajiers  (/ ) : 
but  if  that  was  what  the  testatrix  meant,  it  was  not  easy  to  account 
for  th.  stihserpient  revoc-ation  (by  the  third  codicil)  of  a  supfmsed 
existing  gift  to  A.  in  the  first  codicil.     It  was  triu>  that  if  she  meant 
the  will  only  without  the  cmlieil.  then  she  was  doing  what  was 
iinneressary.  as  the  legacies  in  the  will  had  already  been  revoked 
l,y  the  first  codicil ;  nevertheless  it  was  held,  that  the  former  inter- 
pretation best  answered  the  apparent  meaning  of  the  testatrix, 
and  that  the  legacies  to  B.,  ('.,  D.,  and  E.  were  not  revoketl.     Arid' 
this  construction  was  aided  by  the  third  cmlicil.  which  revoketl 
the  legacy  given  to  A.  by  a  previous  cotlicil,  showing  that  the 
testatrix  considered  that  A.,  and  consequentiv  the  plaintiffs  also 
had  at  that  time  legacies  left  by  the  previous  testamentarv  papers' 
And  in  Cle,Aum/  v.  Beckett  (I),  where  legacies  were  given   in  a 
codicil  to  a  class  of  persons  "  except  A.,  who  is  not  intended  to  take 
any  benefit  under  my  will  or  this  cmlicil  "  ;   it  was  held  l)y  Sir  J 
Roniilly,  M.R.,  that  these  words  did  not  operate  as  a  revocation 
of  an  express  gift  by  the  will  to  A.     He  observetl  that  the  words 
were  extremely  ambiguous,  and  did  not  seem  to  him  to  import  a 
(iistmrt  and  present  revocation  of  the  devise  in  the  will 

And  where(,«)  a  testatrix  having  a  testamentary  power  to  appoint  Invali.I  .„. 
a  sum  of  40tM)/.  among  her  husband  and  children  by  her  will  after  '•"'"*""■"'  ""y 
making  certain  bequests,  gave  the  residue  of  her  propertv,  including  --'.ion  of 
the  \mi.,  over  which  she  had  a  disposing  power,  to  lier  husband  '""'' •""«""• 
and  children  equally  ;   and  afterwards,  a  son  having  died  leaving 
two  clrildren,  she  by  codicil  bequeathed  the  share  of  her  residue 
which  would  have  gone  to  him  if  he  had  survived  her  in  trust  for 
h,s  children  :  ,t  was  held  by  Sir  E.  Kay.  J.,  that  the  invalid  appoint- 

gift  of  the  40(M)/.  made  bv  the  will. 


ap|)oint- 
mt'nt  hy  will. 


a)  S,^  alK,vo,  p.  129.  and  below,  p.       p„pe,  |  l^.  ,;.  4  .J. 
(0  14  Bcav.  583  ;  see  also  Agnew  v. 


49. 


(m)  //«;,« ,rf  V.  Fra/ier,  31  Ch.  U  449  : 
He  K«M-er,  [I908J  1  Cli.  .WO. 
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rRAPTSR    VII. 

Erroneoui 
rrcital,  &c., 
in  cixiicil. 


Intrntion  to 
revoke  may 
be  indiontrd 
by  ir.formol 
expi-essionn. 


Revocation 
founded  on 
mistake. 


An  erroneous  re'cital  or  unintelligible  provision  iti  a  rodiril.dofs 
not,  as  a  general  rule,  operate  tui  a  revocation  of  a  clear  ;.'ift  in 
the  will  (n).  But  an  erroneous  recital  does  not  prevent  a  cixlicil 
from  operating  as  a  revocation,  wholly  or  partially,  of  an  ali.s  lute 
gift  in  the  will,  if  the  substantive  dispositions  in  the  cmiicil  shew 
that  intention  (nn). 

An  intention  to  revoke,  though  expressed  in  lo(isi>  ami 
untechnical  language,  or  in  terms  capable  per  se  of  a  liniitcil  intii- 
pretation,  must  nevertheless  prevail,  if  it  can  be  clearly  <'.,||..(t(.(| 
from  the  whole  will  (<>).  On  this  principle  it  is  not  nece.s.xarv  that 
the  gift  to  be  revoked  shoidd  be  accurately  referred  to  (/)).  (,r 
that  the  legatee  by  the  will  should  be  iictually  named  in  tlu' 
codicil  (q). 

XII.  Revocation  under  an  erroneous  Assumption  of  Fact. 
Mr.  Jarman  lays  it  down  as  a  general  principle  (r),  tiiat  "  Where 
a  testator  by  a  codicil  revokes  a  devise  or  bequest  in  iiis  will,  nr 
in  a  previous  codicil,  expressly  grounding  such  revocation  on  the 
assumption  of  a  fact,  which  turns  out  to  be  false,  the  rcvofatidn 
does  not  take  effect;  being,  it  is  considered,  conditional,  and 
dependent  on  a  contingency  which  fails. 

"  Thus,  in  Campbell  v.  Frewh  (s),  where  a  testator,  having  tjy 
will  bequeathed  to  the  two  grandchildren  of  his  late  sister  .'ilKl/. 
each,  by  a  codicil  declared  that  he  revoked  the  legacies  bequeathed 
by  his  will  tt)  .such  grandchildren,  '  tliey  being  all  dead,'  and  the 
fact  appearing  to  be  that  they  were  living,  Lord  Louphbdiimgli 
held,  that  the  legacies  were  not  revoked. 

"  So,  in  Doe  d.  Emns  v.  pA'ans  (t),  where  a  testatrix  by  her  will, 
dated  July,  1819,  devised  lands  to  A.  for  life,  with  n  inainder  to 
his  first  and  other  sons  in  tail,  with  remainder  to  liis  daiijjliters 
in  tail ;  and  by  a  codicil,  dated  in  1829,  after  reciting  the  above 
devise,  and  that  A.  had  died  without  leavimj  issue,  she  devised  the 
lands  to  B.  The  fact  was  that  A.  died  in  1827,  leaving  a  postluimous 
child,  whose  birth  was  not  known  to  the  testatrix  when  she  made 
her  codicil,  but  she  afterwards  became  acquainted  with  it.  The 
Court  considered  that  this  was  a  conditional  revocation  ;  and  the 


(n)  Vmighan  v.  Fonkes,  1  Kee.  58, 
stated  jK>8t,  Chap.  XIX.  :  Gordon  v. 
Hoffmann,  7  Sim.  20  (erroneous  recital 
of  amount  of  lecacy) ;  Tan  Grullcn  v. 
ForueU,\imi]A.V.  fi.'iS. 

{nn)  He  Margttson,  30  W.  R.  920; 
,31  VV.  R.  257. 

(o)  Read  v.  Backhouse,  2  B.  &  My. 
046. 


(;>)  Pilchfr  v.  Hole,  7  Sim.  iU8; 
Cnrrintjion  v.  Payne,  o  Vos.  423 ;  aivl 
see  tlie  case  of  Be  Friinen  Conlrirt. 
[1893]  2  Ch.  778,  stated  ante.  \<.  IRl. 

(?)  Ellin  v.  Bartnim,  2.".  Ik-ftv.  107; 
Re  Freme'a  Coiilrael,  auyia. 

(r)  First  ed.  p.  165. 

(i*)  3  Ves.  321. 

(0  2  Pcr.'&  I).'378.  10  A.l.  &  Ell.  228. 


REVOCATION  I'NDER   AS  ERRONEOUS   ASSUMPTION. 

(act  l-fiiij;  contrary  to  what  the  testatrix  supposed,  the  devise 
ill  tlif  will  remained  in  force. 

•  Had  the  testator  in  the  preceding  cases,  instead  of  making  tljo 
iloiith  of  the  devisee  or  legatee  under  tlie  circumstances  described 
tjif  ground  or  reason  of  the  revocation,  founded  such  revocation 
on  his  advice  or  belief  only  of  the  fact,  it  is  conceived  that  the 
result  would  have  been  different.  A  distinction  of  this  nature 
sifiiis  to  be  warranted  by  Att.-Gen.  v.  Lloifd  (it),  where  a  testator 
iiaviiij:  by  a  will  made  before  the  j)as8ing  of  the  .statute  of  9  (Jeo.  2, 
c  .iO  ('•).  ilevised  lands  and  befpieathed  personalty  to  be  laid  out 
111  laiuls  for  charitable  ases,  made  a  cixlicil  posterior  to  the  act  by 
wliiili.  after  reciting  that  beiwj  ailrlsed  the  devise  of  liis  lands 
would  ho  void,  and  it  being  his  intention  that  the  charity  should 
1,,'  continued,  and  being  advised  his  personal  estate  could  be  given, 
Ir.  did  by  such  codicil  give  his  personal  estate  to  the  charitable 
uses  before  n.  -ntioned  ;  and  he  did  thereby  give  his  real  estate  to 
H.  Though  the  testator's  notion  as  to  the  invalidity  of  the  devise 
in  tlie  will  was  erroneous  ('/•),  it  was  held  that  the  devise  to 
B,  took  effect." 

In  Tlinmas  v.  Howell  (x),  a  testator  by  will  bequeathed  certain 
charity  legacies,  and  by  codicil,  "  presuming  and  believing  that 
tlie  rental  of  his  estate  would  produce  from  16,000/.  to  18,000/.." 
he  doubled  tho.se  legacies.  The  income  of  his  whole  estate  fJu 
short  of  1(3.000/.,  and  Malins,  V.-C,  held  that  the  additional  bequest 
failed,  a.s  being  founded  on  a  mistake. 

Where  a  testatrix  by  her  will  bequeathed  300/.  among  such  of 
tlie  children  as  should  be  living  of  E.,  and  by  a  codicil  proceeded 
as  follows  :  '•  I  give  to  my  brother's  son  C.  the  300/.  designed  for 
E.'s  children,  as  1  know  not  whether  any  of  them  are  alive,  and  5* 
they  an  well  provided  for:"  Sir  R.  P.  Arden,  M.R.,  held  tha« 
the  original  bequest  was  revoked,  and  that  C.  was  entitled,  though 
the  children  of  E.  were  living  (y). 

The  real  question  in  all  thesa  cases  is,  as  Mr.  Jarman  points  out 
ill  the  jiassage  above  quoted,  whether  the  revo<!ation  is  absolute 
or  conditional  If  it  is  absolute  it  takes  effect,  although  founded 
on  a  mistake  on  the  part  of  the  testator. 

In  Barclay  v.  Maskeli/ne  {z),  wher    a  gift  by  will  to  A.  was  re 
ferred  to  in  a  codicil  as  a  gift  to  B.,  and  as  "lapsed  by  the  death 
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cHArm   vit. 


Distinction 
when-  the 
fact  itieU, 
anil  where 
the  ulvice  or 
Ix'lief  o{  the 
fact,  ia  tlio 
KKiund  of  re- 
viwalion. 


;:<;  u  .'.tK.  .Ml,  I  Ves.  32;  and  see 
the  obwrvations  of  Lord  Eldon,  1  Mer 
148.  119. 

(i)  See  Chap.  IX.,  post. 


(it)  Willetv.Sandford,  1  Vcs.  178,  186. 
(i)  L.  R.,  18  Eq.  198. 
(V)  Att.-Gen.  v.  Ward,  3  Ves.  327. 
(;)  Johns.  124. 
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CHJkrrni  vii. 


implir<l  revo- 
cation by  the 
effect  of  a 
codicil  rt'viv- 
ine  an  earliri 
will. 


Whether 
confirmation 
of  will  revokes 
intermediate 
codicil. 


Wills  Act, 
8.  19. 


of  B.,  whereupon  the  subject  of  gift  was  otherwise  diHjKJScd  of  liv 
the  codicil,  it  was  heltl  that  the  gift  to  A.  was  not  revoked. 

In  Allen  v.  Beirneif  (a),  a  testator  devised  an  estate  as  tdpvhoM 
by  codicil  reciting  that  he  had  since  discovered  tliat  the  extatc  wa,« 
freehold,  he  confirmed  the  devise.  It  turned  out  tlmt  the  estate 
was  copyhold,  and  it  ap[)ear8  to  have  been  argued  that  the  con- 
firniation  was  conditional,  -that  the  devise  was  meant  to  »Ux\{\ 
because  (and  not  unless)  the  estate  was  freehold  and  wan  in  cffett 
revoked  :  but  it  was  held  without  difficulty  that  the  intciitiuu  was 
to  confirm  the  devise  whether  the  estate  was  freehold  or  ropvliold, 
and  that  there  was  no  revocation. 

Xiy.    Revocation  of  later  Will  by  Codicil  reviving  etuiier 

Will.  Sometimes  a  codicil  has  the  effect  of  impliedly  rcvtikiujj 
the  later  of  two  wills,  by  expressly  referring  to  and  reco);iii.sinjj 
the  prior  one  as  the  actual  and  subsisting  will  of  the  testator. 
The  difficulty,  in  most  of  these  cases,  is  to  determine  whether  the 
codicil  shews  an  intention  to  revive  the  earlier  will ;  this  (|uestion 
is  discussed  in  the  next  Chapter.  If  the  earlier  will  is  revived, 
and  it  is  inconsistent  with  the  later  will,  the  result  generally 
is  that  the  later  one  is  impliedly  revoked  (6).  Cases  have, 
however,  occurred  in  which  all  three  documents  have  been 
admitted  to  probate  {<). 

Even  if  the  earlier  will  has  been  destroyed,  and  therefore  cannot 
be  revived,  the  effect  of  the  codicil  may  be  to  revoke  the  second 
will  (d). 

Sometimes  a  testator  makes  a  will  and  one  or  more  codicils, 
and  then  makes  a  codicil  expressly  confirming  the  will,  but  not  refer- 
ring to  the  previous  codicils  :  the  question  whether  in  such  a  case 
the  previous  codicils  are  revoked  is  considered  in  the  next  Chapter  (c ). 

XV.-  Revocation  by  Alteration  in  Oircumstances.  Sec  19 
of  the  Wills  Act  enacts  that  no  will  shall  be  revoked  by  any 
presumption  of  an  intention  on  the  ground  of  an  alteration  in 
circumstances.  The  Real  Property  Commissioners  remarked  (/I 
that  under  the  old  law  a  will  of  real  or  personal  estate  could  be 
revoked  "  by  an  alteration  in  the  circumstances  of  the  testator, ' 


(a)  7  Ch.  D.  453. 

(i)  Lord  Walpuk  v.  Lord  Or/ord,  3 
Ves.  402  ;  Payne  v.  Tra/jpes,  1  Rob. 
583  :  In  bonis  Reynolds,  L.  R..  3  P.  & 
D.  3i> ;  and  other  caaea  cited  in  next 
Chapter. 

(f)  In  huuis  Stedham,  fi  P.  D.  205 ; 
In  bonis  Dyke,  ib.  207  ;  In  bonis  Edge, 


9  U   R.   Ir.  516;    In  bvii'v  Chkull. 
[1897]  P.  223. 

{d)  See  Hale  v.  Tokelove,  2  Rob.  318, 
post,  p.  197. 

(e)  Post,  p.  198. 

(/  )  Fourth  Report,  28,  30.  See  Mr. 
Jarman's  remarks  on  sections  18  and 
19,  ante.  p.  142. 


RKVOCATION   BY    ALTERATrON    IN   riROliMHTANl'KS. 

but  the  only  pxamplea  which  they  givo  are  mirriago,  or  marriage 
ami  t'le  birth  of  a  child.  Having  regard  to  the  sweeping 
langurtjre  of  hcc.  20,  which  rnacts  that  no  will  shall  be  revoked 
Mccpt  in  <ertain  »jH>cifi«l  wuyx,  it  u  not  easy  to  eee  the  object 
„f  m:  19.  In  He  Wclh's  Trutti,  (y)  Stirling,  J.  relied  on  the 
swtiDii  as  negativing  any  presumption  of  an  int-ntion  on  the  part 
of  thf  testitor  to  revoke  his  will. 
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(y)  42  Ch.  ».  040,  lUteU  |«.t,  Ch«|.    XXIII. 
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I.    Il.rinil  .,/  Ilin.h.il   Will  or 

r.Hliril I!>J 


!  I.    Ill  iiiihliiiiliiiii 

III.    Hffiil  „/  HijHitilinili, 


\'>: 


I.-  Revival  of  Revoked  Will  or  Codicil-  K'^ival  is  wl.r 

a  testamentary  instriiinent  or  disposition,  which  lias  been  rcvolvi'd 
or  become  invalid,  is  restored  or  set  up  by  re-exorution,  or  liv 
incor|>oration  in  a  valid  testamentary  instrument  («). 

OW  l*w.  Under  the  old  law,  there  was  another  way  in  which  a  nnoknl 

will  or  codicil  could  be  revived,  for  if  a  testator  executed  twn  wijl.s, 
the  latter  of  which  revoked  the  former,  and  then  revoked  the 
second  .ill,  the  effect  was  to  revive  the  first  will  (ft),  but  this  rule 
was  abolifelied  by  the  Wills  Act  (r). 

WilU  Act.  The  manner  in  which  a  revoked  disposition  can  be  revived  uiulcr 

the  present  law  is  s.  t  forth  in  the  Wills  Act,  sect.  22  of  which  enacts : 
"  That  no  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any 
manner  revoked,  shall  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  e.\ecutetl  in  manner  hereinbefore  rcquirwl, 
and  showing  an  intention  to  revive  the  same  ;  and  when  any  will 
or  codicil  which  shall  be  partly  revoked  and  afterwards  wliolly 
revoked  shall  be  revived,  such  revival  shall  not  extend  to  so  mucli 
thereof  as  shall  have  been  revoked  before  the  revocation  of  tliH 
whole  thereof,  unless  an  intention  to  the  contrary  shall  be  shewn." 

The  section  applies  not  only  where  the  prior  will  is  revoked  !  y 
an  express  clause  of  revocation,  but  also  where  it  is  revoked  by 
inconsistent  dispositions  contained  in  the  later  will  (rf). 

If  the  later  will  is  lost,  or  has  been  destroyed,  ita  contents  may 
be  proved  by  parol  evidence  (e). 


(a)  Skinner  v.  Ogle,  0  Jiir.  432. 

(fc)  Harwood  v.  Otxidriijht,  Cowp.  92  ; 
Vsticke  V.  tiawden,  2  Add.  IIC.  L'nlesa 
the  first  will  was  destroyed,  Burknuhaw 
V.  Oilbert,  Cowp.  49. 

(c)  Sect.  22. 

{d}  Brou-n  v.  Broim,  8  EU.  &  BI.  876  ; 
Boulcott  V.  Boulcotl,  2  Drew.  20. 

(e)  Brown  v.  Brown,  supra  ;  Wood  v. 


Wood,  L.  R.,  1  P.  &  D.  309  ;  :<:eicion  v, 
\ewlon,  infra.  The  remarks  contra  in 
Wharram  v.  Wharram,  3  Sw.  &  Tr.  301, 
are  unfounded :  Sugden  v.  Lord  St. 
Leonards,  1  P.  1).  239.  But  such  evi 
denco  must  shew  clearly  that  ttie  .oii- 
tenta  of  the  second  will  were  such  as  to 
revoke  the  first.  It  is  not  enuugli  to 
prove  that  the  lost  will  contained  the 


RRVivAL  or  BEvoKen  wii.i,  or  j-onicti.. 

If  a  UM&toT  nmki'H  two  wilU,  the  mtoihI  ..f  whi.-h  rrve.k.-H  t|i<> 
tir>t  ati.l  tli.-n  <U'«tr.>VM  the  ««eon.i  will  f„r  th.-  .-.xpr.-jw  |..ir|M»«f  of 
.*.-ftMia  up  till'  first.  Ii.'  fails  in  \m  ..l.joct ;  f„r  pur..!  .•vi.|.-i,f,.  of  his 
mt.iiti.Mi  is  not  admissilde  in  unlet  to  jjiv.'  i.fT.'ct  to  ihiit  olijct  ( / )  • 
thoiwh  it  is  adniissihli.  to  prove  timt  th.-  .I.'strii.tion  was  .•ITfrtwi 
for  til.'  soir  purpos..  of  revivinj?  tlu-  first  will ;  in  that  .-as.'  tlHM|,K-trim. 
of  .1.  iHiulfnt  ri'lativo  rovooation  (sw  al)ov.\  p.  |  \H)  prevents  the 
r,.vo.ati..n  of  the  destrov.-.l  will  (,,).  Oth.-rwiH,.  there  is  an 
illffstiicv  (/;). 

Tlie  .same  rule  ap[.lies  where  the  sec.n.l  will  is  only  a  [mrtial 
riv,M  afioii  of  the  former,  or  where  a  eodieil  partly  revokes  n  will. 
Ill  Miih  a  <'ase.  if  the  testator  revokes  the  s.-',,nd  will  nr  the  ccMlicil. 
this  d.H's  not  revive  the  revoked  jmrtioii  of  the  lirit  will.  an<l 
|.roI>ate  is  limited  to  the  portions  of  the  first  will  which  were  un- 
atT.-(  ted  l.y  the  .sec.md  will  or  the  eo<lieil.  The  result  may  be  a 
IKirtial  intestacy  (/). 

lU-  sect.  .11.  it  is  provided  that  the  act  '•  Mhall  not  extend  to  any 
will  made  before  IKiHr  Jfow  if  the  first  of  two  inconsistent  wills 
1).  made  before  18:58.  and  the  .second  be  <lest roved  after  that  date, 
(Im-s  sect.  22  extend  to  the  case  so  as  to  prevent  revival  of  the  first 
will  >  •  aough  revived,  it  would  not  be  republished  (/).  It  would 
tiurefore  take  effect  wholly  umler  the  old  law,  and  derive  no  virtue 
from  the  new.  However,  in  Dirkinmn  v.  Swalman  (X),  the 
arj;iiment  for  revival  was  considered  untenable. 

WIhtc  a  will  was  found  with  the  signature  cut  off,  but  gummed 
on  again,  it  was  held  that  it  was  not  duly  re-executed  (/). 

\  person  who  had  duly  executed  his  will,  married  and  subs.- 
qiuntly  executed  another  will  in  favour  of  his  wife  and  children 
in  tins  second  will  the  testator  provided  that  if  there  were  no  i.ssue 
of  the  marriage  living  at  the  death  of  his  wife,  he  revived  and 
hroiight  into  force  again  his  former  will,  and  directed  that  its 
pr..vi.smns  should  be  complied  with  as  though  it  form.-d  part  of  his 
secmd  will.  At  the  time  of  his  death  the  wife  and  one  child  were 
l.ving.  It  was  held  that  the  first  will  should  be  included  in  the 
probate  [m). 


1U3 


■  IIU-TKK  VIII. 

I'anil  t>vi. 

ilriwH"  itiml. 
iiiis>ililw  III 
•how  iiii<  II. 
tiiiii  tun-vivc, 


itrviv.'il  of 
|>*rl  iiilly  re. 
vokisl   will. 


WliiTo  prior 
will  niiuli- 
Im  fori-  isys. 


What  in  ro- 
exi-i-utioii. 

Conditional 
rcvivaL 


vinnU  "  this  is  thp  last  will  and  tosta- 
mt'iil.  lUiW,  V.  aUbtrt.  9  .Moo.  P.  C.  C. 
i:tl.  citc<l  anain  with  others  to  the  same 
effect,  aulf,  p.   I72. 

if)  Major  V.  W  iltmnui,  .T  Curt.  432  ■ 
».  c.  iiom.  Major  v.  lUn,  7  .Jur.  2I!»  • 
Sdflm  V.  SiuUm,  12  Ir.  C'h.  R.  118  "  ' 
Jl)  Pumll  V.  I'uudl,  L.  K.,  1  P.  &  K. 
209. 

J.— VOL.    I. 


Ih)  In  bonu  lirou-n.  4  .Tur.  N.  S.  241 
(i)  In  hnni/i   /Mi/tinmn,   [ISOsf  p' 

.■J3!» ;    In  tmHi.H  Delnte,  77  I*  T.  374 
(})  U.  P,  C.  Fourth  K<nort  n  -n 
(t)  4  Sw.  &  Tr.  20.5.  * 

(')  Ihlt  V.  Fothergill,  h.  R.,  2  P.  &  I>. 

148. 

(m)  In  bonis  Daur/ham,  1  P.  D.  429. 
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REVIVAL   AND   REPUBLICATION   OK   WILLS. 


CHAPTER  Vin. 

Meaning  of 
"  erase." 


Intention  to 
revive. 


In  Wilkinson  v.  Schneider  («),  a  testatrix  by  her  will  bi'(|matlK-(l 
certain  chattels  to  her  niece,  Maria  Dyer,  then  unmarried,  absoluti  ly ; 
the  niece  married  a  man  named  AVilkinson,  and  six  years  afterwards 
the  testatrix,  by  a  codicil,  revoked  the  bequest,  and  bequiatliod 
the  chattels  to  Maria  Wilkinson  and  Sarah  Butler  (anotlier  niin), 
equally.  In  the  following  year  Sarah  Butler  died,  and  a  year  later 
the  testatrix  made  another  codicil  as  follows :  "  My  wish  is,  that 
in  the  event  of  the  name  of  Maria  Wilkinson  having  been  crasod 
from  my  will,  it  be  reinstated  as  previously  there  })laci'd."  h 
was  held  by  James,  V.-C,  that  the  codicil  was  inoperative.  "  1  (an 
only  say  the  name  of  Maria  Wilkinson  is  not  erased,  and  tliat  is 
all."    The  construction  seems  somewhat  narrow. 

Where  a  testator  makes  two  wills,  by  the  second  of  which  He 
revokes  the  first,  and  then  makes  a  codicil  which  he  describes  as  a 
codicil  to  the  first  will,  without  referring  to  the  second  will,  tliis 
may  have  the  effect  of  reviving  the  first  will  and  revoking;  the 
second  (o).  But  this  result  does  not  always  follow.  In  the  first 
place,  if  the  first  will  was  revoked  by  destruction,  it  is  iiirapahli' 
of  being  revived  {p),  although  a  copy  of  it  may  be  incorporated  in 
the  codicil  (q).  And  in  the  second  place,  assuming  that  the  first 
will  is  still  in  existence,  the  codicil  must  shew  an  intention  to  revive 
it.  According  to  some  cases,  it  is  sufficient  that  the  codicil  should 
be  described  as  a  codicil  to  the  first  will  (r).  And  if  there  is  no 
ambiguity  («),  parol  evidence  is  inadmissible  to  shew  that  the 
reference  to  the  first  will  was  a  mistake,  and  that  the  testator 
really  meant  to  refer  to  the  second  will  («).    Other  cases  have  been 


(n)  L.  R.,  9  Eq.  423. 

(o)  Ante,  p.  100.  In  Inbonis  Courte- 
nay,  27  L.  R.  Ir.  507,  tlie  testator  re- 
voked his  first  will  by  a  second  will, 
then  revived  the  first  and  revoked  the 
second,  ard  finally  revived  the  second. 

(p)  Hale  V.  Tokelott,  2  Rob.  318 ; 
Neu-ton  v.  Xetcton,  12  Ir.  Ch.  R.  118; 
Sogers  v.  Ooodenough,  2  Sw.  &  Tr.  342  ; 
In  bonis  Reade,  [1902]  P.  75.  "  I  Umit 
this,  in  my  judgment,  to  cases  where 
the  will  has  been  destroyed  by  the  test- 
ator or  by  some  person  in  his  presence 
and  by  his  authority.  I  say  nothing  as 
to  what  would  be  the  effect  if  the  instru- 
ment had  been  destroyed  without  his 
knowledge ;  that  question  may  arise 
another  day."  Per  Cresswell,  J.,  in 
Sogers  v.  Ooodenough. 

(q)  In  bonis  Lindsay,  ante,  p.  139. 

(r)  Payne  v.  Trappcs,  1  Rob.  583 ; 
In  bonis  Chapman,  1  Rob.  1  ;  In  bonis 
Reynolds,  L.  R.,  3  P.  &  D.  38.    In  In 


bonis  M'Cabe,  31  L.  J.  Prob.  V»\  In 
bonis  Stedham.  0  P.  D.  205,  and  In  Imnn 
Dyke,  6  P.  U.  207,  there  were  other 
indications  of  an  intentii^n  to  revive  the 
first  will.  The  cases  of  Lord  Walpolt  v. 
Earl  of  Orford,  3  Vcs.  402  (s.  e.  noni. 
Lord  Walpole  v.  Earl  Chohmmddfy.  7 
T.  R.  138),  and  Rogers  v.  Fiiiis,  1  M. 
30,  were  before  the  Wills  Act. 

(s)  There  is  a  latent  ambiguity  if  a 
will  of  a  certain  date  is  rcferfd  to  ami 
there  is  no  will  of  that  date.  Jameu  v. 
Jansen,  cited  1  Ad.  .3',t.  And  llnri'  is  a 
patent  ambiguity  if  the  testator  iriakw 
a  fourth  codicil  revoking  three  precedi'ijr 
codicils,  and  then  makes  a  tiftli  ei>licil 
confirming  the  will  and  the  four  codi- 
cils. In  bonis  Thomson,  L.  R.,  1  P.  4  D. 
8. 

(t)  In  bonit  Chapman  and  Pnyrif.  v. 
Trappcs,  supra ;  Watpolc  v.  Choiinon- 
deley,  7  T.  R.  138. 


REVIVAI-   OF   REVOKED    WIU.   OR   COr.ICIL. 

,in  hIc.I  on  tlie  prnciplc  that  a  ni.re  rcfcreiice  to  tlio  rpv..kfd  will 
is  not  sufllcK'nt,  and  tliat  tlie  C<.urt  must  satiafv  itself  by  a  carofiil 
Pxuininati.m  of  tl.o  lanjjuaj;e  of  ti.o  codicil  that  tho  testator  intends 
hv  It  tu  revive  h,s  first  will  (,,).  Evidence  „f  the  surrounding 
circiiinstances  is  always  admissible  (v). 

If  a  testator  makes  a  codicil  referring  to  a  revokec!  will  bv  date 
l,„t  goes  on  to  refer  to  t.-stamentary  dispositions  «  hich  are  not 
cmtaine,!  in  it  but  in  his  later  will,  this  is  generallv  snfTicient  to 
.sIh.w  that  the  reference  to  the  earlier  will  was  a  mistake,  and  that 
he  had  no  intention  of  reviving  it  (>v). 

In  a  case  {x)  where  a  testator  made  two  wills,  the  second  of  which 
revoked  the  hrst.  and  then  executed  a  codicil  which  he  declared 
to  be  a  codic,  to  -  my  last  will  "  and  by  which  he  confirmed  "  mv 
said  will  in  all  respect.,  and  went  on  to  refer  to  certain  provisions 
cmtained  m  the  first  will  and  not  in  the  second,  it  was  held  that 
this  revived  the  first  will  and  revoked  the  second. 

Where  a  codicil  to  a  second  will  contains  a  recital  referrin.'  to  a 
previous  codicil  whidi  was  revoked  by  the  second  will  this  is  not 
siifliticnt  to  revive  the  revoked  codicil  (y). 

Wliere  a  codicil  expressly  confirms  the'first  will,  this  is  s.ificient 
evidence  of  an  intention  to  revive  it  (:). 

A  codicil  does  not  shew  an  intention  (within  the  meaning  of  the 
sechon)  to  revive  the  earlier  of  two  wills  by  being  physically  annexed 
to  It  (eg.,  by  a  piece  of  tape) :  the  intention  must  appear  from  the 
contents  of  the  cod.il  («).  But  it  seems  that  if  aTnemor  "d  m 
in  the  nature  of  a  codicd  is  written  upon  the  will  and  duly  executed 

rrrwmX '"'  ^''  ^''--^•^ ' '--  -^  ^"  ^^-  -- 

\Vhere  a  testator  makes  two  wills,  the  latter  of  which  revokes 
the  former,  and  then  makes  a  codicil  reviving  the  first  will,  but  no 
expressly  revoking  the  second  will,  the  Court  of  Probate  gene  a") 
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cinrTKR  VIII. 


Mi.stakcn 
rcfiTfncp. 


Ainbi|;uoug 
ref  iM  cnce. 


Elfoot  of 
won!  "  con- 
firm." 

Physical 
annexation. 


Intermediate 
will  not  re- 
voked. 


M  In  !mnis  Steele,  h.  R.,  1  P.  &  D 
575;  In  U»ii.i  Mny,  ib.  581.  In  these 
cuaps  and  also  in  In  Imt.  Itice,  2  1'.  D. 
Ill,  it  is  submitted  that  the  Court  at- 
tiuhed  too  much  importance  to  tho  use 
of  the  expression  "  last  will."  See  also 
In  bonis  Anderson,  39  L.  J.  V.  ttii. 

(t)  Iliiii.  In  bonis  Brmin  ;  Quinceti 
V.  (Jujncey  \\  Jy,r.  Ill  j  /„  bonis 
Snniedtn,  75  L  T.  279. 

(ic)  In  bonis  Wilson,  L.  R.,  1  P.  4  D. 
582 ;  In  bonis  Anderson,  39  L.  J.  p.  53" 

-t]  In  hanii   Van  CuUcm,  03  I,.  T 

P  190***  ^"  *°"'*  ^'^'^^'  31   L.  J. 


(y)  In  Imnis  Dennis,  [\%9\\l^  39(5, 
,,<=>  J/'-W  V.  MrSah,  [I89M  A.  C 
*n  i  In  bonis  Ckileoll,  [181)71  p    •>.»■» 

1 .  U.  JO.,.  It  was  clear  that  the  mrson 
who  p„.par^  tbecmlicil  was  not  awa^ 
of  the  existence  of  the  second  will  ,nd 
therefore  could  not  be  taken  to  .vo 
intended  to  refer  to  it 

o28,  /»  boms  SUek,  L.  R.,  1  P.  4  a 
575:  McLe«4  v.  JfeAV,,  [189!]  A.  C. 

(6)  In  bonis  Terrible,  I  Sw.  4  Tr.  140. 
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REVIVAL   AND   REPUBIJCATION   OF   WILLS. 


CHAPTER  VIII. 


Cjntirmation 
of  will  partly 
revoked. 


CoiiKrniatton 
of  coflicil. 


Ccxlicil  partly 
revokine  re- 
vived will. 


allows  all  three  documents  to  be  proved,  their  effect  being  left  to 
a  Court  of  Construction  to  determine  (r). 

In  McLcod  v. MrNah  {d),  the  tes  tator  revoked  by  codicil  a  bcfuicst 
contained  in  his  will,  and  afterwards  made  another  codicil  wlijcli 
did  not  refer  to  the  first  codicil,  but  referred  to  the  will  as  if  the 
first  codicil  had  never  been  executed  •  it  was  held  that  this  revived 
the  revoked  bequest.  This  construction  was  aided  by  the  fact  that 
the  second  codicil  confirmed  the  will  in  every  other  particular  ilmii 
as  altered  by  that  codicil  (<). 

Where  a  testator  made  four  cotlicils,  the  third  of  which  rfvukcd 
the  first  and  second,  and  the  fourth  confirmed  the  will  and  fdniier 
codicils,  it  was  Ik-M  that  the  first  and  second  cotlicils  rciiminwi 
revoked  (/). 

The  latter  ])art  of  sect.  22  provides,  that "  when  any  will  or  cmlic;! 
which  shall  be  partly  revoked  and  afterwards  wholly  revoked  shall 
be  revived,  such  revival  shall  not  extend  to  so  much  thereof  assiiall 
have  be^>n  revoked  before  the  revocation  of  the  whole  thereof,  iiiiipss 
an  intention  to  the  contrary  shall  be  shewn."  Now  if  partial 
revocation  of  a  will— as  of  a  devise  of  Hlackacre  to  .\.  in  fee  has 
been  caused  by  a  codicil  devising  Rlackacn^  to  B.  in  fee  ;  and  il 
this  codicil  has  itself  been  afterwards  included  in  the  final  revoca 
tion  of  the  will,  and  the  "  will "  is  then  revived,  the  deviso  of 
Blackacre  remains  revoked  unless  a  contrary  intention  is  shewn. 
The  will  is  reston-d  as  modified  by  the  codicil,  but  by  a  slmrl 
statutory  method,  without  having  rectuuse  to  the  codicil,  cone  riiiiin 
which  the  statute  is  silent ;  and  it  may  still  be  a  question  what 
becDmi's  of  the  codicil.  In  Neaie  v.  Pickard  (g)  a  will  and  codioil 
were  revoked  by  murriago,  and  afterwards  by  another  codicil  the 
testator  confirmed  his  "  la.st  will"  without  referring  to  the  due; 
and  it  w-as  held  that  both  were  revived.  At  the  date  of  the  second 
codicil  there  were  several  alterations  (unexecuted,  it  would  seem)  on 
the  face  of  the  will,  and  it  was  further  held  that  the  will  was  revivtd 
in  its  altered  condition. 

In  Inbonis  M'Cabe  (Ji),  the  testator  made  a  will  and  two  codicils 
all  of  which  he  revoked  by  ii  later  will ;  he  afterwards  revived  the 
first  will,  and  it  was  held  that  the  two  codicils  were  also  eiititlidto 
probate. 


(r)  In  honin  Stedhnm.  fl  P.  D.  205  ; 
In  homn  Chilrntl.  [I81I7J  P.  223.  Tlii« 
is  not  done  if  the  n-voked  will  was 
destriivcd.  ante.  n.   I!t4. 

(rf)  [185)1]  A.  C'.  471. 

(c)  (.'onftrmation  of  an  existing  will 
does  not  in  general  oi>erate  to  revoke  a 


codicil  altering  its  diftpo-iliuns.  Sc 
Cninltie  V.   Miirdtiiial,  post.  p.  I!l!l. 

{_/)  In  Imnis  Cnrritl.  lili  L.  T-  371t. 
Compare  French  v.  //ofi/.  [IS'.Htj  i  Ir  K. 
472. 

(7)  2  N.  of  C.  40«. 

(h)  31  L.  J.   Prob.   190. 
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()„  ti>.>  other  hand  in  Inbmis Reynnhh  (^),th..  testator  executed   cn.rrER  v,., 

a  will  and  codicil. and  then  mule  a  .second  will  revoking  all  previous   

testamentary   imp.rs ;   he    afterwards    ..xecuted    a    testatnentarv  ^^^^ 
j.aper^docribed  as  a  codicd  to  the  first  will,  and  it   was  held  that    '"'"'''■ 
this  ..perated  to  revive  the  first  will,  but  not  the  codicil  to  it.     The 
Court  seems  to  have  considered  that  '•  an  intention  to  the  contrary" 
was  shewn  by  the  contents  of  the  hist  testanientarv  piper 

II  a  tostat..r  makes  two  wills,  the  second  of  which  revokes  the   Wl.rorevival 
first,  and  then  destroys  the  first  will,  and  subs..<|uently  e.x.'cutes  ■,    '"  <"-'ff.<t.ml. 
c-,,ai.il  professing  to  revive  th..  first  will,  this  intention  being  in- 
capihlenf  being  carried  into  effect,  the  question  arises  whether  the 
srcoiid  will  is  rev(,k.d   by  the  oilieil.     I,,  H„le  v.  Tokdore  (j)    it 
was  held  that  fl;  ■  odicil  revok. d  the  second  will,  while  in  Riyvr^  v 
a,i'(lvnou,j/i  (A)  probate  was  granted  of  the  second  will,  and  tii" 
CKlieil.     The  matter  seems  to  dep  -nd  <,n  whether  the  s.'c.nd  will 
and  the  cudicil  are  or  are  not   too  inconsistent  with  one  another 
to  stand  together.  (/) 


II.~Republication.-Republication  is  sometimes  used  in  the 
same  sense  as  -  revival,"  but  more  frequentlv  it  is  applied  to  th«.se 
cases  where  a  valid  will  „r  codicil  is  re-e.xecuted  or  c.nfirmed  in  such  a 
way  as  to  accpiirc  s,„ne  force  or  efficacy  which  it  did  not  previously 
p.>ssess(»(). 

Kepublie.tion    is  of  two   kinds,  express   and    constructive  («).   p.p,,^ ,. 
t.xpress  republication   (more  propeily  c.dled  ro-cxecution)  occurs   P"''li.-«tio„. 


(/)     I..    K.,    3    I'.    &     I).    :t.-,;     fy,Hch    V 

««y.  [ISIHt]  2  Jr.  K.  472. 

(/)  2  R(.h.  318. 

«•)  2  S«.  *  Ti.  .142  :  f<)ll„we.l  in  /„, 
t,mii  ltmd>.  ( I1MI2J  P.  75.  Sec  alw)  In 
l-jiim  liiinni  {Qunirti/  v.  Uiiuirei/).  II 
Jur.'lll.  ■^ 

(/)  .St  In  bonis  Slfcle.  L.  R.,  1  P.  4, 
I),  at  |i.  ■i77,  wluTC  i\,,il,jn  v.  A'euton, 
12  Ir.  C'li.  Kep.  118,  in  also  rcferml  U^. 

(m)  .Sfc  Skinntr  v.  Ui/le,  i»  Jur.  432. 
Tiic  i|uestion  of  rppuhlication  was  ini- 
f'rlant  under  the  old  law,  liecaase  it 
liiiil  the  ( tft'ot  of  liriiigiiijt  land  ac(iuircd 
Sim.,  ihf  rxeciKion  of  tlie  will  witliiii 
Ifii'  ()|H  latioii  of  a  rcsiiluary  devinf  con- 
t»in«l  111  the  will  It  was  with  rcfir- 
iiicciotliLs.(u<Hiion  that  Mr.  Jarman 
iiiiiaikid  (1st  ed.  p.  17(1);  ..The 
n|Kr«tioii  of  a  codicil  to  extend  the  de- 
ws.- in  a  will  made  liefore  1838  to 
iiiterincdiaiely-acquirHl  IwihIh.  may  !k> 
M.i;«uv(d  hy  the  wintentM  of  the  cijdicil 
ilsclf.  ifidiiathig  a  eontiarv  intention; 
("I  lliounh  the  repufcatioii  takes  place 


without  positive  intention,  yet  it  can 
never  o|KTale  in  gpite  of  sjch  inten- 
tion.'  See  H<twit<  v.  li/iirex,  2  B.  &  P. 
rm-,  B.  c.  iiom.  auiiHte.i.i  „/■  ,Slrtilh»iorr 
V.  «,;«r.,.  7  T.  R.  482  ;  Parker  v.  Bm- 
<■<>>,  3  ,1.  H.  Moo.  24;  Mn,,y,»nnu  y. 
lirixto,.:  2  R.  *  My.  117;  A>,hhy  v. 
»  iiiiqh.  4  .Jur.  .572  ;  lliuihex  v.  Turntr 

3  My.  &  K.  tiliti ;  lM,t  d.  Y„rk  v.  Walkftr, 
12  Mee.  &  W.  591  ;  He  EarVx  Triuh 

4  K.  &  J.  (173. 

(")  See  fiencially  ax  to  republication 
under  the  old  law  the  4th  e<lilion  of  thi.s 
work  Vol.  I.  ,,p.  19;,  geq.  ;  1  Win«. 
>««un<l.,  notes  to  Du/^pa  v.  Ma;,,,. 
I  iitler  the  Statute  of  Fraud.s  to  repub- 
lish a  devise  of  freeholil  estate  re(|uiretl 
an  attestation  by  three  witnessea; 
whde,  on  tho  other  hand,  a  will  miKht 
have  Ixvn  republished  with  n-si)ect  to 
copyholds  and  [jersonalty  without  any 
att^=)afioti :  i„„y  v.  Mdr.d.M  Ad.  48 
MiVfr  V.  Hrnirn,  2  HagK.  2(H) ;    Alfiml 
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REVIVAL  AND   REPUBLICATION   OV   WILLS. 


What  is  not 
ro-exccution 


CRAPTER  VIII.  where  a  testator  repeats  those  ceremonies  wliich  are  essentinl  lo 
""  constitute  a  valid  execution,  with  the  avowed  de.sign  of  repuUislni.a 

the  will. 

It  will  be  remembered  that  where  a  will  has  been  projierjy 
executed,  and  the  testator  and  witnesses  trace  over  their  {onmr 
signatures  with  a  dry  pen,  with  the  intention  of  re-exeeutiiig  tli.' 
will,  this  is  not  a  valid  re-execution  (n). 

In  a  case  where  a  will  had  been  ])roperly  executed,  and  sonn' 
years  afterwards  the  testator  and  the  witnesses  wrote  thfir  niiiiics 
on  the  will  again,  it  was  inferred  from  the  circumstances  tiuit  this 
was  not  done  with  the  intention  of  re-executing  it  {/>). 


Constructive  Republication  in  the  ordinary  sense  of  the  term  (sometimes  calliHl 
republication,  constructive  republication)  takes  place  where  a  testator  makes  a 
codicil  to  his  will,  or  executes  some  testamentary  instrument  from 
which  the  inference  can  be  drawn  that  he  wishes  it  to  be  read  as 
part  of  his  will.  Thus  if  the  instrument  is  described  as  a  "  codicil 
to  my  will,"  (q),  or  if  it  is  written  on  the  same  piece  of  paper  as  th- 
will,  and  contains  a  reference  to  "  my  executors  above  named  "  (r) 
it  operates  as  a  republication  of  the  will.  A  codicil  has  thi.s  effect 
even  if  it  is  expressed  to  be  conditional  on  an  event  which  does  not 
happen  (.s).  But  if  the  testator,  after  making  his  will,  executes 
another  testamentary  instrument  containing  nothing  from  whiiii 
the  inference  above  referred  to  can  be  drawn  (as  where  the  instru- 
ment is  not  described  as  a  codicil  and  does  not  refer  to  the  will  in 
any  way),  its  execution  will  not  effect  a  republication  of  the  will  {t). 


>.Vhen  repub-  Where  a  testator  makes  a  will  and  alters  it  by  one  or  more  codicils, 
indudes"  "  and  then  makes  a  codicil  confirming  the  will  but  not  referring  to  the 
codicil.  previous  codicils,  the  question  arises  whether  he  thereby  confiinis 


(o)  In  bonit  Cunningham,  29  L.  .1. 
P.  71.  See  above,  p.  ll.'>.  The  jHiint 
was  not  taken  in  Wade  v.  Xazer,  ti  No. 
of  C.  4(1. 

(p)  Dunn  V.  Dunn,  L.  R.,  1  P.  &  I>. 
277. 

{q)  Acherhy  v.  Vernon,  3  Br.  P.  C. 
85  ;  Potter  v.  Patter,  1  Ve.s.  sen.  437  ; 
PiijuU  V.  Waller,  1  Vcs.  !»8  ;  i!i)udtilk  v. 
Meredith,  2  M.  &  Sel.  5;  lia-wn  v. 
Crowe,  1  Ves.  jun.  48(i ;  Skinner  Oijle, 
It  .lur.  432  ;  Hvghea  v.  Turner,  3  lly.  & 
K.  606;  Rowley  v.  Eytun,  2  Mer.  128 
ias  cornxtitl  15  Ch.  li.  t!37) ;  /iV  To'j- 
hr,  57  L.  J.  Ch.  430.  See  also  Doe  v. 
Davy,  C'owper,  158  ;  Oihmn  v.  Monlfurl, 
1  Ves.  sen.  486. 


(r)  Serorold  v.  Hemming,  2  !.<■<■  Kcrl. 
R.  4iK).  Ill  In  lion  in  Ttrriltle,  I  S».  A 
Tr.  140,  even  sliehtcr  evidence  than 
this  was  helil  sutlicient  to  connect  tin- 
menuiramium  with  the  will. 

(«)  In  bonis  Ihi  Nilm,  W  L.  .1. 1'.  171. 

(0  He  Smith,  45  Ch.  1).  tiSL'.  Tin 
statement  containetl  in  the  earlier  eili- 
tidns  of  this  work  that  under  the  oU't 
law  tlie  mere  execution  of  a  ciKiicil 
ojKTaleil  as  a  n'publieation  of  the  will 
(cited  with  approval  by  Sir  H.  .1.  I'u-I 
in  Skinner  v.  Of/Ze,  9  .lur.  432 1  must  he 
rr-ftd  in  r.onn^^rfinrt  with  ihr  i!i!e  that 
the  etfecl  of  republication  wim  to  iwfs 
after  acquired  lands,  unless  a  coiitraiy 
intention  appcaitxl. 


REPUBLICATION. 


199 


tl„.,n   also.    Mr    Jarman  points  out  («)   that   "it  is  necessary  cha-tir  v,n 

to  h.ar  in  mind  tliat  every  codicil  is  a  constituent  part  of  the  will  ~" 

to  whicii  it  belongs  ;  for  in  a  general  and  comprehensive  sense   a 
will  consists  of  the  aggregate  contents  of  all  tne  papers  through 
«hicii  it  is  dispersed  ;  and,  therefore,  where  a  testator  in  a  codicil 
nf.rs  to  and  confirms  a  revoked  will,  it  is  not  necessarilv  to  be 
inf.rrod  that  he  means  to  set  up  the  will  (using  the  word  in  its 
sixriiil  and  more  restricted  sense)  in  contradistinction  to    and  in 
mlusion  of,  any  intermediate  ccnlicil  or  codicils  wjiich  he  niay  have 
engrafted  on  it.     He  is  rather  to  be  con.nidered  as  confirmin-'  the 
will  w.th  every  codicil  which  may  belong  to  it ;  and  acc.rdingly  in 
a  rase  (*)  where  a  person  made  his  will,  and  afterwards  executed 
several  codicils  thereto,  containing  partial  alterations  of  and  addi- 
tions to  the  will ;  and  by  a  further  cwlicil,  referring  to  the  will  by 
date,  he  changed  one  of  the  trustees  and  executors,  and  in  all  other 
respects  expressly  confirmed  the  will,  this  confirmation  of  the  wUl 
was  held  not  to  revive  the  parts  of  it  which  were  altered  or  revoked 
by  the  preceding  codicils  :    Sir  K.  p.  Arden.  M.R.,  observing  that 
if  a  man  ratifies  and  confirms  his  last  will,  he  ratifies  and  confirms 
It  with  every  codicil  that  has  been  added  to  it." 

So  in  Green  v.  Tribe  (w),  where  the  testatrix  made  a  codicil  by 
which  she  revoked  certain  gifts  contained  in  her  will,  and  afterwards 
made  a  swond  codicil  confirming  her  will,  but  not  referring  to  the 
first  codicil,  It  was  held  that  the  second  codicil  confirmed  the  will  as 
modified  by  the  first  codicil. 

In  Folktt  V.  Pethmn  (x),  the  testator  made  two  ccJicils,  each 
ronhruung  the  wdl.  and  then  made  a  third  codicil,  bv  which  he  con- 
hrmed  his  will  "  except  as  altered  by  "  the  first  codik  :  it  was  held 
by  Kay,  J.,  that  no  intention  to  revoke  the  second  codicU  was 
shewn. 

On  the  other  hand,  in  McLeod  v.  McNab  (y),  where  the  confirma- 
tion of  he  will  was  expressly  made  subject  to  the  alterations 
contained   in   a   secoi.d    codicil,    this,    combined    with    various 

indications  that  the  to.  .ator  considered  the  first  codicil  as  superseded 
wa.s  held  to  shew  an  intention  on  the  part  of  the  testator  to  revoke 
till'  first  codicil. 

In  one  case  in  the  Ecclesiastical  Court  it  was  held,  that  the  mere 


(ii)  First  ("d.  p.  172. 

(r)  Vrtishn  V.  Macdoval,  4  Ves.  BIO  • 
^  =.!*,  <W..,.  V.  l^d  Rcay,  0  m,'. 
.,4  statHi  antf,  p.  129  ;  Wade  v.  .V«.-,r. 

1.  K.,  .1  v.  &  1).  42  J   Folktt  V.  Prf  J; 


23 Ch.  D.  337:  Ke  Vyryan,  [1883]  W.  N. 

(tt)  «  Ch.  D.  231. 
(x)  23  Ch.  D.  337. 
iy)  [1891]  A.  C.  47L 
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Hurlon  V. 
Xf.wlteri/. 


Wiere  evi- 
dence o£ 
animus 
admissible. 
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fact  of  the  testator  ratifying  hia  will  and  certain  specified  c(Kiii  ils^ 
did  not  of  itself  amount  to  an  implied  revocation  of  other  rotliijls 
not  1=0  specified  (;).  Hut.  ir.  another  case,  the  Court  arrived  at  u 
different  conclusion,  on  tl  e  comparison  of  the  contents  of  all  the 
instruments,  and  looking  at  the  conduct  of  the  testatrix  in  niution 
to  them  («). 

The  question  whether  a  codicil  confirming  the  testator's  wilt  also 
confirms  an  intermetliate  co<licil.  was  discussed  by  Jessel.  M.  1'..  In 
Burton  V.  Xiirberi/  (h).  But  the  question  in  that  case  was  .simplv 
wh(!ther  the  second  codicil  gave  validity  to  a  gift  in  the  first  codif  11 
which  was  void  by  reason  of  the  legatee  being  an  attesting  witness. 
It  is  submitted  that  the  decision  was  erroneous,  because  the  tiist 
codicil  was  clearly  part  of  the  will,  and  that  the  cases  on  tlic  in 
corporation  of  unattested  or  otherwise  invalid  testamentary  paiMTs 
had  nothing  to  do  with  the  point.  It  is  dear  from  Crushir  v. 
Mmdoual  and  Green  v.  Tribe,  that  the  mere  fact  that  the  testator 
describes  his  will  by  a  reference  to  its  original  date,  do  .  not  exclude 
the  inference  that  the  will  thus  referred  to  is  the  will  i  utKlified  by 
a  previous  codicil  (c).  In  Burton  v.  Xcwbertf  the  effect  the  secoiul 
codicil  was  either  to  republish  the  will  and  the  first  c(Miicil,  or  to 
republish  the  will  and  revoke  the  first  codicil.  To  hold  that  it  iiad 
the  latter  effect  would  be  to  run  counter  to  Crosbie  v.  Mncditim}  and 
other  undoubted  authorities. 

Where  a  testator  makes  a  will  and  codicil,  and  afterwards  re- 
executes  the  will  without  referring  to  the  codicil,  the  question  arises 
whether  this  revokes  the  codicil.  It  seems  that  in  such  a  case 
parol  evidence  is  admissible  to  shew  quo  animo  the  will  was  roiMib- 
lislied,  and  thus  to  shew  that  the  testator  could  not  have  intendwl 
to  revoke  the  codicil  (rf)  :  as  for  example  if  his  object  in  re-executing 
the  will  is  to  give  effect  to  some  alteration*  m  it  (e). 


HI. — Effect  of  Republication. — The  effect  of  republication,  as  a 
general  rule,  is  to  make  the  will  bear  the  date  of  rej)ul)liLation. 
Thus  in  Doe  v.  Walker  (/),  where  the  testator,  in  February,  W^, 
executed  a  codicil  confirming  his  will,  executed  in  February,  l^'.M. 
Parke,  B.,  said  :  "  It  is  clear  that  the  will,  so  republished  by  the 
codicil,  and  altered  by  it,  together  with  that  codicil,  constituted  a 
new  will  of  the  date  of  the  codicil."    t  unsequently  the  provisions  of 


(2)  Smith  V.  Cunninyham,  1  Ad.  448. 
(o)  Ortenovijh  v.  Miirliii,  2  Ad.  23U. 
(6)  1  Ch.  D.  234,  stat«Hl  above,  p.  12it. 
(c)  The  decision  in  Burton  v.  Seiebery 
aeems  to  be  approved  of  in  Frtiith  v. 


Wwy,  (ismtjaii.  K.  472. 

\d)  V fiflU  V.  M;i4toU.  ;)  Ciirt.  tiSfK 
Wade  V.  Xazer,  I  Rob.  1)27. 

(e)  In  tmnu  HawUm,  48  L.  •!.  P.  (M. 

(f)  12M.  &  W.  591. 
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the  Wills  Act  applit-d  to  it.     S„  in  Re  Frmvr  (</),  whm.  th.-ro  wen-  .  „m.tkk  v„,. 

spv.ral  cfxlicils.  it  wa«  said  by  the  ('.  A.  :  "  The  cfTcct  of  this  is  to 

brill);  tiie  will  down  to  tia-  dato  of  the  [la»t|  tcHlicil.  and  effect  tlu- 

sarm-  disposition  of  the  testator's  «>state  as  if  the  testator  had  at 

tl:at  (late  made  a  new  will,  containing  the  same  dispositions  as  the 

orifiinul  will,  hut  with  the  alterations  introduced  liy  the  various 

codicils."' 


riif  d.Ktrine  of  republication  under  the  old  law  was  of  consider- 
able iTn|>ortanco,  because  by  means  of  it.  lands  of  inheritance 
an|iiiied  by  a  testator  since  the  e.xeetition  of  his  will,  were  often 
br(tii;;lit  within  the  operation  of  any  general  or  residiuiry  devise 
contaiiieil  in  the  will. 

For  this  pur{)o.se  the  operation  of  the  devise  was  brought  down  to 
the  (late  of  the  codicil  (,'()•  And  the  same  principle  applie<l  to  a 
devise  of  estates  within  a  certain  locality  :  thus  if  a  testator  devised 
all  Ills  lands  in  the  county  of  Kent,  and  after  the  execution  oi  his 
will  inirchased  other  lands  in  that  county,  and  then  made  a  c(Hlicil 
attested  by  three  witnesses,  the  interinediately-ae<piired  lands  (not 
beiiiii  o.herwise  disposeil  of  by  such  codicil)  pa.s.sed  under  the  will  (<). 

Hut  of  course  the  operation  of  a  ccxlicil  to  extend  th<'  devise  in  a 
will,  made  before  18:5«,  to  intermediately-acipiired  lands,  might  be 
negatived  by  the  contents  of  the  cwlicil  itself  indicating  a  contrary 
intention  (/). 

•  In  regard  to  specific  devises,"  Mr.  Jarinaii  remarks  (k).  "  the 
priiR-iple  that  the  will  speaks  from  the  date  of  the  republication,  is 
to  be  received  with  more  caution  and  reserve.  It  is  clear, 
however,  that  the  devise  of  a  particular  property  republished  by 
the  re-execution  of  the  will,  or  the  execution  oi  a  codicil,  will,  even 
under  the  old  law,  compri.se  a  new  estate  in  that  property  inter- 
nK'diat.ly-ac(|uired  by  the  testator,  and  falling  within  the  terms  of 


KiT.ct  on 
ir-iii|iiaiv 
ili'Nisi'. 


*^i>iitrarv 
iiili'iitiiiii. 


KtVcct  on 
i|>r(ilic  ill- 
vise. 


(</l,!!Hl4|  I  C'h.  72(i:  H,  Tiiuhr, 
[1WH)|  \\.  X.  .I!!. 

ih)  Sn'  iihovp,  |).  2(H>:  tUippin  v. 
fenii/hiiiiijl,.  2  Hio.  V.  V.  291  :  //«/„„ 
\.  Hfi/'jiiU:  1  .Mer.  iHT, ;  Williams  v. 
Ii,»i4l,ll,,  10  li.  &  C.  89.-..  If.  |,„w- 
rvtr.  till'  ciHlicil  referivfl  to  the  land 
(leviawi  liy  ttic  will  in  such  a  way  an 
In  slii'w  that  thf  testator  did  not 
have  tlie  a{ter-ac(|uire<l  land  in  W\n 
mind,  the  repulilieation  did  not 
operate  to  [jass  it :  lioitrK  v.  Huu-ea.  2 
l"«.  A  V.  ')\k'i ;  .Viini/penn;/  v.  Hrinloir, 
2  R.  A  .My.  117:  ilughex  v.  Turner, 
S  My.  &  K.  tititi.  t'omparo  Re  Tayhr. 
post.    The  doctrine  was  not  of  so  mueli 


ini|«>rtantc  with  rexpeet  to  wills  of  per- 
sonal e.stati-,  inasmuch  a.^  a  lesitliiaiy 
l>ei|iiest.  even  under  the  old  law.  enl- 
hracetl  all  pro|K;rty  of  that  kind  of 
which  the  testator  died  [KjKse.sjied. 

(()  liirkford  v.  Piirnicll.  t'ro.  Kl. 
4!»:J  ;  tian„:i  v.  Cruin.  1  Ve.s.  jmi.  48ti ': 
4  Ur.  ('.('.  2;  Ynrnnld  v.  IIViH-.-,  4  Y. 
&  C.  Ititi;  lh„  d.  Yurk  V.  ir.(«-tr.  12 
jr.  &  \\el».  .-)ltl  ;  and  see  1  \Vm.s.  Sauiid. 
278.  II. 

(/)  .S<'<-  the  })a.s.-tai?i-  liiiodd  from  .Mr. 
Jarman  and  the  cases  citeil  supra,  p. 
197.  n.  (m),  and  the  comments  then-on 
in  the  4th  edition  of  this  work. 

(k)  First  nlition,  p.  180. 
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When  3u!iji'ct 
of  gUl  is 
cliauged. 


ciiAPTBR  vm.  the  republished  deviso.  As  where  a  testator,  by  a  will  made  Ik  (ore 
1838,  devised  a  leasehold  estate,  afterwards  renewed  the  lease,  and 
then  republished  the  will,  it  was  held  that  the  renewed  lease  im-mJ 
under  the  devise  "  (/). 

According  tc  some  motlem  eases,  however,  there  is  little  or  im 
difference  between  a  general  and  a  specific  devise,  so  far  as  the  i  tlVi  t 
of  republication  is  concerned.  Tims  in  ft'  ChiDDpinn  (//'),  the  te>tat<)r 
specifically  devi.sed  his  freehohl  cottage  and  the  land  thereto  liilniij;- 
ing,  which  lie  described  as  being  "  now  in  my  own  occupation  ''  In- 
afterwards  ^)urehased  two  fields  adjoining  the  cottage,  and  (Mfupird 
the  whole  until  some  years  later,  when  he  made  a  ecMlicil  coiiliitniii" 
his  will  :  it  was  held  that  the  two  fields  passed  by  the  devise. 

Mr.  Jarnian  continues  (n)  :  "  Rej)ublication  by  codicil  or  otli.r 
wi.se,  however,  did  not  under  the  old  law  e.vtend  a  specific  irift  in 
the  will  to  property  which  that  gift  was  not  originally  intended  t,, 
embrace,  though  answering  to  the  same  descrijition.  Thus,  if  a 
testator  by  a  will  made  before  the  year  1838,  devised  his  estate 
called  Blackacre,  or  bequeathed  his  ho'  e  called  Kob,  and  afti-i 
wards  sold  the  estate  or  horse  and  bought  another  of  tlie  sann' 
name,  a  subsequent  codicil  made  before  the  year  1838,  did  not  liv 
its  republishing  force  make  the  devise  or  bequest  extend  to  tlie  mw 
purchase." 

Whether  the  same  rule  applies  since  the  Wills  Act,  does  not  seem 
to  have  been  decided  (") ;  the  question  as  to  the  disposition  of 
after-acquired  property  has  generally  arisen  in  connection  witli 
sect.  '2i  of  the  Wills  Act  (/)). 

Mr.  Jarman  continues  (7)  :  "  80  it  has  been  repeatedly  held  tiiat 
a  legacy  to  a  child,  which  has  been  adeemed  or  satisfied  by  a  subse- 
quent advancement  to  the  legatee,  is  not  revived  by  a  constructive 
republication  of  the  will  by  means  of  a  codicil,  such  codicil  not 


Revoked  or 

adeemed 

legacy. 


(1)  Vi>i)i>in.  V.  Fernyhongh,  2  Hro.  C. 
C.  292.  See  also  Carte  v.  Vaite,  3  Atk. 
180:  Miord  v.  Eark,  2  Verii.  20i» ; 
.larkmin  v.  Ilurlcrk,  2  Ed.  HYS.  It  is 
not  clear  whether  the  deeision  of  Baeoii. 
V.-C,  in  WedgtifKid  v.  DinUin,  L.  K.,  12 
Eq.  2yO,  went  on  tlie  etieet  of  the  re- 
publication or  of  8.  2-1  of  th«  Wills  Act. 
The  ease  is  referred  ♦''  ante.  p.  ll>4. 

(m)  [18!»31  1  Ch.  loi.  'llio  principle 
of  this  decision  was  followed  in  He 
Ray,r,  fl!K)31  1  Ch.  ti«,'j.  Without 
questioning  tlie  correctness  of  either 
decision,  it  may  be  pointed  out  that  the 
authorities  cite<l  by  North,  J.;  in  lie 
Chumiiion,  relate  to  the  effect  of  repub- 
lication on  a  general  devise.     In  the 


case  of  a  siJecitic  devise  its  effctl  seems 
to  ha<e  been  more  rostiicteil.  Ht 
Champion  is  also  referred  to  in  eonnec- 
lion  with  the  elTeet  of  weirds  of  ilescrip- 
tion,  in  Chap.  XXXV. 

(n)  First  edition,  p.  180. 

(o)  In  MacdonuUl  v.  Irvinr,  8  Ch.  P. 
101,  too  ncwiy-purchascd  property  did 
not  aiu^wer  the  description  of  the  pio- 
perty  sold.  In  He  I'llkuiqUni'n  Tni.'U. 
I)  N.  R.  246,  the  decision  diH»  not  sciin 
to  have  turned  on  the  question  of  re- 
publication: Chap.  XXX.  Tlieiniesiiii!! 
in  all  cases  seems  to  be  one  ol  mtention : 
see  ]{t  Champinn, 

(/j)  I'ost,  Chap.  XII. 

(;)  First  edition,  p.  181. 
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iiiilicatinjj  au  intention  to  rpviv.>  the  Icpary,  though  rontaininB  «»  -hait.k  m... 

cxpivs-i  coiifinnaf  ion  of  the  will  in  the  usual  H'lieral  t>Tins  '"  (r).  This 

tliHtriiK'  is  ilearlv  settled  :     "  It  is  very  true  that  a  c iKlieil  repub- 

lishinu'  a  will  makes  the  will  speak  as  from  its  own  date  for  the 

|,iirjKw  (if  passiiii,'  after-purehased  lands,  but  not  for  the  purpose 

of  ri'viviiig  a  legacy  ri'voked,  adeemed  or  satisfied.     The  emlicil  ean 

(Illy  ait  upon  the  will  as  it  existed  at  the  time  ;  and.  at  the  time,  the 

Itj-acy  revoked,  adeemed,  or  satisfied  formed  no  part  of  it  "  (.«). 

Mr.  Jarman  oontinues(0:  "'The  sanie  principle,  c.i  cours-,  applie.s  ni,j«.|  ,.f 
to  the  li^''•^  of  gift :  it  is  clear,  t  herefure,  that  a  einlieil  docs  not,  bv  '■''"■ 
its  rejiiilili^liiiig  operation,  revive  a  devi.se  or  bc(]U(-st.  the  object  (if 
which  has  jireviously  dii-d  in  the  testator's  lifetime.  'J'hu'\  if  a 
testator  devises  lands  to  his  nephew  John,  who  dies  in  the  testator's 
hfctiine,  and  he  aftenvards  has  another  nephew  of  the  sam,>  nanies 
the  rt'|uihliciition  of  the  will  would  be  inojierative  to  c.irrv  the 
[iroperty  to  the  second  nephew  John"((/). 

The  fact  that  the  t   .  fiiest  was  to  -A.,  his  executors,  administrators 
and  assigns  "  makes   lo  difference  (c). 

•  The  effect  of  republication,"  says  Mr.  Jarnnin  {»■),  "  can  never   U..|,„i,iic.a. 
extend  further  than  to  give  the  words  of  the  will  the  same  force  and   """  "'"*;''  ""' 
operation  as  they  would  have  had  if  the  will  had  been  executed  at  ' ""   '" '" '  "' 
the  time  of  republication  :  it  cannot  invest  with  a  devising  efficuev 
expressions  which  originally  had  none  "  (x).    And  although  it  is 
true  that  a  codicil  confirming  a  will  makes  the  will  for  many  j)ur- 
|K)s.'s  tt)  bear  the  date  of  the  codicil,  yet  this  rule  is  subject  to  the 
limitation  that  the  intention  of  the  testator  be  not  defeated  thereby. 
If,  therefore,  the  testator,  in  making  his  will,  obviously  means  its 
provisions  to  aj.ply  to  a  state  of  circumstances  existing  at  its  date, 
republication   will  not  make  its  provisions  aj)ply  to  the  state  of 


cxprcs 
will. 


(r)  iKinl  ijn^l]  v.  llur.it,  Kiwni.  224; 
Mimrt  V.  hird  Mmiek;  1  Ha.  &  lU-.  2yS  ; 
IIMuv.  All,,,.  2  K.  &  .My.  270 ;  I'ouiin 
V.  ittimjiild.  3  .My.  &  C'r.  37(> ;  Mnniit- 
'lut.  V.  MnntnijUf.  !.">  ]{pa.  .")(>5  ;  //<>/). 
nuH  V,  IlijpuiHul.  7  H.  L.  ('.  728  ■ 
SidiHy  V.  Sidmij.  L.  !{.,  17  K(|.  t)5.  See 
aUo  Drii  kinittr  v.  Fnkiincr,  2  Ves.  sen. 
Ili3 ;  Cin^hic  V.  Macdoual,  4  Ves.  010  ; 
Ciiiriifr  V.  Mantill,  22  IWa.  223. 

(i)  Pit  l,onl  t'ott(>Mhaiii,  Pou-ys  \: 
M'ln-ili'ld.  :i  Myl.  &  C'r.  at  p.  37<! ;  cited 
«ilh  ttiiiin.val  ill  llupu-..-.id  v.  //oj..a-,.>/_ 
'  *|-  '-  '-'•  "-*♦.  Jt  was  soinewliat 
ilouliilul  uiulu  the  old  law  whether 
lands  of  which  a  specific  devise  in  fee 
had  lajwiHl  by  the  decease  of  the  devisee 


in  the  testator's  lifetime,  (iiusscct  hy  a 
residuary  devise  in  the  ri-|>id)liHhfd  will. 
.S('e  /A)f  V.  ShtHiild.  13  Kll^<t,  ."c'li.  and 
WiUiiimn  V.  GiHidtitli,  10  Hani.  .V  ('re:'. 
S'J.'i,  and  the  comment!*  on  thcsi'  ease.s 
in  the  4th  e<lili(in  of  this  work. 

(()   First  edition.  ]).  1S2. 

(«)  See  Ihiiikuiilir  v.  Fiilemirr,  i 
Ves.  sen.  ti2ti ;  A,t  v.  Kat,  4  T.  H.  (iOI. 
The  ca.se  of  Prrkiim  v.  Mtcklilhuvit,. 
I  1'.  W.  27i5,  must  he  referred  to  tin- 
express  terms  of  the  codicil. 

{r)  Hulchcson  V.  Jliimiiiuiid,  3  Br.  C. 
('.  12S. 

(tt)  First  edition,  p.  182. 

(j-)  l-'ine  V.  W'iYi-ini,  10  East.  241. 
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|jt|isr  of 
rt'sidiiary 
ilrviso  cir 
Im'ijik'sI  . 


c HtiTKH  VIII.  rircuniHtarnTs  oxiHting  at  the  date  of  the  ctxliril  (»/).  Tu  this 
|iriiicipl('  may  lie  rcd-rrfd  the  «leci«ioii  in  Rr  Taylor  (c).  TIhi.-  the 
testatrix,  a  nmiTied  woiiiaii,  made  u  will  in  >?eiieral  terms  wlij,!,  was 
obviously  intended  to  be  merely  mi  exercisw;  of  a  power  of  a|)|M>ini- 
nient  over  property  romprised  in  her  marriage  nettlemeiit ;  mi  tht. 
death  of  her  httsband  slie  became  entitled  to  real  and  personal 
entate,  and  made  a  rodieil  disposing  of  the  real  estate :  it  wa.s  held 
that  aithou<;h  this  ()j>erated  as  a  i-ontirmation  of  the  will,  it  iljij  i),,t 
altv  '  •»  construction  or  scope  ;  it  followed  that  the  personalis  was 
U.HI        sed  of. 

It  seems  that  if  a  testator  executes  a  ccHlicil  republishing  his  will, 
its  effect  is  the  .same  whether  he  expressly  confirms  his  will  or  not  («) 

"  If  the  residuary  devise  contained  in  a  will  has  itself  lapsed,  (,| 
course  the  re|iulilication  of  the  will  is  inoperative  to  inipurt  new 
efficacy  to  the  devise,  as  well  where  the  lapse  affects  an  uiiciiidt 
share  only  of  the  residue,  as  where  it  embraces  the  entirety.  Tluis, 
a  testator  tlevise  the  residue  of  his  lands  to  A.,  U.,  and  ('.,  as  tenants 
ill  common  in  fee.  and  .\.  ilies,  and  then  the  testator  makes  a  ((Hlifii 
to  his  will,  by  the  effect  of  which  the  will  is  re[)ublished.  he  woulil 
nevertheless  die  intestate  as  to  one-third,  since  the  sul)si.stini; 
•levise,  which  originally  emliraciHl  two-thirds  only,  could  never,  hv 
the  mere  effect  of  the  republication,  be  expanded  into  a  gift  of  the 
entirety  "  («rtV 

And  the  rule  is  the  .same  in  the  case  of  a  residuary  betpiest  of 
personalty  (h). 

Where  a  will,  made  since  the  act,  is  so  wonled  as  to  exeludt 
after-ac(|uired  lands  from  a  general  devise,  a  ccKlicil  republisliing 
the  will  has  no  more  effect  in  altering  the  effect  of  the  general  devi.se, 
than  it  would  have  had  if  both  instruments  had  been  subject  to  the 
old  law  (<•). 

When  property  is  excepted  from  a  resitluary  bequest,  and  specifi- 
cally disposed  of,  and  the  specilic  bequest  fails  by  lapse  or  otherwise. 
the  property,  as  a  general  rule,  falls  into  the  residue  under  the 
doctrine  of  Bliiilit  v.  llarlnoU  (d).     But  if  the  specific  bequest  fails 


Where  ex- 
ceptiim  from 
n-Midimry 
cift. 


(y)  S<H'  liitwes  V.  Boiitu  and  oilier 
ca'H'a  citi-d  ante.  p.  201  ;  Doe  d.  Hid- 
Jnlph  V.  H'lh,  l.">  g.  H.  84S  :  .S7(7«»//  v 
Mellersk.  20  L.  ,1.  Cli.  :S.^)« ;  Moitnt- 
cn^hill  V.  Swi/lh.  \]H%;\  1  Ir.  K.  a4t); 
He  M(H,r,.  |l!t07j  I  fli.  31.'>. 

(:)  57  L.  J.  Oh.  430;  />«  Hoiirmiliii  v. 
Sheldon,  19  Bca.  ;iSU,  was  a  similar  ca.so. 

In)  Sec  }KT  Wifjraiii.  V.-C  in  Humble 
V.  Shore,  1  H.  &  M.  .Wl,  n. ;  It,  Tiiyh.r. 
67  L.  .1.  Ch.  430.  As  to  the  efft-ct  of  an 
express  cuiilirniatiun  when  the  (|ue«tion 


of  implied  revocation  arises,  see  anti'. 
p.  190. 

(nil)  Mr.  .iHrinan,  1st  i-dition.  p.  I8."i. 

(h)  .See  Stryiiinhtr  v.  S(irlhct:ii.  I  S». 
■">()():  Re  H  W\  HiH.  2<.»  H.a.  L'liti,  A- 
to  the  effect  of  directinir  lliat  a  >liii'r 
wliicli  has  lapsed,  or  the  iiift  nf  wliicli 
has  been  n  vokcd,  ghal!  f.iii  iiiM  rt.<i<hic. 
see  Chap.  XXIX. 

(<•)  Rt  Farrer\'<  fUMe,  8  Ir.  C,  1.  37(». 

(d)  23  Ch.  U.  218. 


-NK-) 
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ErKECT  OK    RKPrULlCATION. 

bv  th-  .Icnth  i)f  thp  logatw.  and  tin-  tcntator  afterwards  ri'j.uhlwhfs 
tin-  will,  tin-  offfct  of  thi-s  i.s  til  s'xrludc  thf  diHtrine,  Id-caiis*'  the  will 
is  th.ii  mid  as  if  the  testator  had  exiept.^l  the  property  frdtii  the 
r,.^i,|ii.iry  lieiiiiext  without  iiiakiiij,'  any  di^jwisition  of  it  {,). 

It  will  he  remembered  that  a  will  execiitiHl  before  Janiiarv  I,  I8:W. 
i^  siilij.rt  to  the  provisioii.x  of  the  Will.'*  Act  if  it  haH  been  repulili.s|„.d 
sitin>  that  day  (/'). 

Tlie  dmtriiie  of  repidili. atioii  was  formerly  of  iniportanee  in  the 
.ase  <if  wills  made  by  married  women,  because  uiider  the  old  law  a 
married  woman  had  no  general  testamentary  lapaiity ;  but  the 
liiw  Ims  been  recently  altered  in  this  respeet  (7). 

Tl <T»''»  "f  repnblieation  in  «ivinj;  validity  to  a  legacy  which 

was  orifriiially  void  by  reason  of  the  legatee  bein};  an  atfestinj; 
witness  to  the  will,  has  bwii  alreadv  referred  to  {/»). 

The  application  of  the  doctrine  of  repidilication  to  ajiiMiintments 
umler  powers  is  considered  elsewhere  {1). 

It  s,.m.>tiines  happens  that  after  a  will  has  been  made,  a  statute   Wl..-  ^i,,,,,. 
is  passed  which  affects  the  dispositions  of  the  testator,  and  that  he  {:"^>  ^'"-•"'- 
afterwards  executes  a  ctxlicil   so  as   to    r.-publish    the    will.     The   "Tl-'^u'r" 
,|M.'.stion  then  arises  whether  the  will  is  to  be  deemed  to  ha  ve  been   *;'5',',* '"'""  "' 
made  since  the  passing  of  the  statute      In  K,  Ek<n„  (/),  the  will  was 
made  before,  and  the  cmlicil  after,  the  passing  of  .Malinss  Act,  and 
it  was  held  that  the  will    was  not   an    instrument   "  made   after 
;!lst  December.  1857,"  within  the  meaiung  of  the  act. 

Ill  Re  Rityer  (X),  the  will  was  made  before,  and  th-  codicil  after 
the  pr.ssing  of  the  Customs,  &c.,  Act,  1888,  by  which  legacv  duty 
was  abolished  in  re.spcct  of  annuities  charged  on  land  and'  othe'r 
duties  s,d)stituted  ;  by  his  will  the  testator  had  direi  ted  certain 
annuities  charged  on  land  to  be  paid  without  any  deduction  exrei>t 
for  legacy  duty  and  income  tax  :  it  was  held  tliat  bv  republishing 
his  will  the  testator  must  be  taken  to  have  intended  the  annuitants 
to  pay  the  substituted  duties. 

••  The  doctrine  of  -publication,"  as  Mr.  Jarman  remarks,  "  has  U,.,,ublicution 
lost  much  of  Its  interest  under  the  statute  1  Vict.  c.  2(5,  not,  indeed,  l'^^J^'^  , 
by  the  effect  of  the  provision  which  dispen.ses  with  publication  as   tl.Mvnu  Lt. 
part  of  the  ceremonial  of  execution  (though  this  may  -scm  to  render 


ir;  R  Ffiuirr.  [1904]  I  Cli.  72(>. 

(/ )  VVilU  Act,  K.  34.  Doe  v.  Walker 
•ntf,  p.  HH, ;  Lady  lanydak  v.  Brigg», 
8  U  .M.  &  U.  391.  '  ■"  ' 

((?)  Ante,  p.  58. 


(A)  Ante,  p.  <»4. 
(.)  Cli»|).  XXIII. 
{))  [mM]\  Oh.  303. 
(*)  11903]  1  Ch.  mx 
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VIII.  the  torm  fc  |»iihlii  atioii  •«(  iincly  u|»prii|iriutf  (/) ),  but  hy  thi*  ninra- 
tioii  of  till-  fimctriH'iit,  which  timkt's  tho  wil!  speak,  in  ri'giud  t,,  d,,, 
Hubjwts  of  iliMportitioii.  from  tlio  di-ath  of  the  tostiitor  :  aixj  iii„r,. 
t-siM'i  iaily  of  the  provi.'^ioii,  which  cxteiuls  a  fjiMicrul  or  n-sidiiarv 
devise  to  all  the  real  eMtate  to  which  tiie  testator  riinv  hapiK-n  to  1«. 
entitled  at  his  decease.  ...  It  is  to  l>e  reinombered,  howt-ver,  that 
with  respect  to  the  o/>/»r/«  of  ){ift.  the  statute  leaves  the  pre-existing 
law  iintouclied  ;  thou>:h,  <  onsidiring  how  slight  an  effect  is  pr>Hlii<  r',| 
by  a  republishing  lodicil  in  this  respect  (for  we  have  seen  tlia!  ii 
dws  not  revive  a  lapse<l  gift),  this  fornw  no  very  large  e.xception  i„ 
the  reniark.  as  to  the  diminished  practical  interest  of  the  (IfMtrinc 
of  republication,  in  connet  tion  with  the  new  law  "  (in). 

At  the  present  day,  liowever  the  tendency  of  the  Courts  miiim 
to  be  to  jjive  greater  effect  to  republication  than  Mr.  Jarman  thought 
warranted  by  the  old  authorities. 


Itcpulilira- 
tinn  rsnnot 
invalUUtP  n 
vhIuI  gift. 


It  would  seem,  on  general  prinriples,  that  if  a  testamentarv 
gift  is  valid  at  the  date  of  the  will,  it  cannot  be  invaiiduted  )<\ 
mere  republication  of  the  will.  In  Re  Mimre  (n)  u  testator  gave 
property  to  a  charity ;  as  the  will  wa-s  e.xeeutcd  rnote  than  ttine 
months  before  his  death,  the  gift  took  effect  under  the  t'luiritablc 
Donations  and  Bequests  (Ireland)  Act,  1844.  The  will  wa* 
republished  by  a  codicil  made  less  than  three  nionflis  before 
the  te-itator's  death.  It  was  held  that  the  charitable  gift  was 
not  invalidated. 


({)  But  gee  R.  34. 

(m)  Firstedition, ().  186.  Sceastotlio 
cIToct  of  ^publication  of  a  will  niatU- 
under  the  old  law  by  a  c<M{icil  made 
since  1837  :    Winttr  v.  Winter,  :>  Hare, 


30«;  Dof  A.  York  v.  Wmhr,  li  M.  i 
Well.  m\  ;  Aiulnwn  v.  Tiirnrr,  3  y,  H. 
177;  Skinner  v.  OgU,  <(  .lur.  432; 
ISrtmkr  v.  Kent,  3  Mo.>.  1'.  C.  (_■  334' 
(«)  [19<»7]  !  Ir.  K.  .■II.'.. 
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A. 

III.  rlffni'tht,<:,ji^  ..  . 

|\.      I':l't  rhltilllj       

\      It'trlfitie     itf      I'li-fii   s  — 

y,iilitr< — l^t/m       

VI     /■/,.      Sf„rl„nii„     .\.l,    ,.J 
ir;!ll   ,111,1   IHHH 


■J<>7 
•.Ml 


j;t;! 


VIII.    .Uml»  ,i„l  mirnli'ill,./  ,„ 

IN.    h:^,; i,i:„i,H     /,.,„„      ,/„ 

St:,!„l.,n/  l;,..,lr,,i,,l    ,      -j;,) 
X.    T//.  Mi^rliimi,,  ,i,„l  i  •/,,,. 

nV..///,.  /■„«  .|,*.  iwitj      o-j 


I.    Oiftg  for  lUegal  Purposes,  &c.    A  tc.^tat..r  .annot.  „f  iiK„a, ..,,,„., 
nMir.s.Mli.voto  anypuf!  of  his  i)i„|„.rty  to  nil  illt.pal  ohjort,  .'ither        ^ 
(lin(  tly,  or  by  means  of  a  coiuiition  (,/),  or  a  .secret  tni.st  (h). 

Nor  ran  a  tc^^tator  direct  that  his  property  shall  not  ho  occupied  Nu«»i..ry 
or  iLSfd  for  a  certain  period.     Thus  in  Broi,-,,  v.  liurdHI  (c),  a  te.sta-  '""!'«''<'""• 
tri.x  devised  buildings  to  trustees  uiM>n  trust  that  they  should  bo 
l.lcM  k,..l  up  for  twenty  years  ;  it  was  hel.l  that  this  dirortion  wa.s 
imgatory,  and  that  there  was  an  intestacy  during  the  twenty  years 
So  a  direction  to  carry  on  a  business  f.ir  a  certain  number  of  years 
without  giving  any  one  the  benefit  of  the  profits  made  that  duriij 
pi'rifHl,  i,s  inoperative  (rf). 

The  effect  of  a  direction  by  a  testator  that  his  heir  at  law  or  next 
of  km  .shall  not  take  any  part  of  his  ejitate  is  considered  elsewhere  (e). 

n     SuperstitiousUses.- About  the  period  of  the  Reformation,  .sup..r,ti.i„u, 
statutes  were  passed  to  defeat  or  prevent  dispositions  of  pr-nertv   ""'"* '""''  *> 
to  purposes  which  were  then  accounted  superstitious  ( /).     Thils  the  o?  t'hTlT""' 
statute  1  Edw.  6,  c.  14,  declared  the  king  entitled  to  all  real  (,,)  and 
certain  corporate   personal  property  theretofore  disposed  of    for 


(")  See  Chap.  XXXIX.  Ah  to  the 
»Pl'lir»lion  of  the  iloctrin  of  (y.pn.s 
to  hequiKt.  for  illegal  pu r noai  »  ,'. 
post,  p.  ;4;t. 

(M  See  Cbap.  XXIV. 

('I  21  C'h.  n.  ««7, 

I'*)  He  Cameron,  26  Ch.  D   1<) 

(«)  Chap.  XXI. 

(/)  See  the  statute  23  Hen.  8,  c.  10 
repealed  by  the  act  of  18KS|.  which  re- 
latcd  only  to  uses  declared  of  land  ;  and 


the  8tatuU.  1  K.|w.  6,c.  U.thr  preamble 
of  which  refers  t,,  'he  "Huperatition  «ml 
errors  ■■  which  hu,i  Ix-en  brought  into 
men  s  miiuls  '•  i.y  devining  ami  phan- 
tasyiiig  vain  opinions  of  purgatory  ami 
imissre  s.iti,  f,iC!.„y,  lo  be  ilone  for  them 
which  be  di  jurtod." 

(?)  See     -u.-atn.  v.   Vivuiti,  I  Rum. 

-li;    All  aen.  v.    Fiahmongem'  ''««. 

my,  2  U,':\v.  1.51,  .",  My.  *  (>   II. 
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ruAPTEK  IX.  the  pcq)etual  finding  of  a  priftst,  or  maintenance  of  any  annivcrsarv 
or  obit  or  other  like  thing,  or  of  any  light  or  lamp  in  any  rhiin  h  or 
chapel.  This  statute  affects  previous  dispositions  only.  But  bv 
the  earlier  statute  23  Hen.  8,  c.  10,  all  uses  thereafter  declarod  of 
land  (except  for  terms  of  not  more  than  20  years)  to  the  intent  to 
have  obits  perpetual,  or  the  continual  service  of  a  priest  or  <itlipr 
like  usea,  were  made  void.  There  is  no  statute  making  superst  itioiw 
ases  void  generally  (i),  and  the  latter  statute  does  not  relate  to  per- 
sonalty. But,  as  Mr.  Jarnian  points  out  (iV) :  "  Superstitious  uses 
which  are  not  within  the  letter  of  these  statutes,  are  nevorthcle-ss 
void,  by  the  general  policy  of  the  law  ;  and,  in  such  casos.  if 
charity  be  not  the  object,  but  the  design  of  the  bequost  he  to 
secure  a  benefit  to  the  testator  himself  (as  to  say  masses  for  his 
soul,  &c.),  the  testator's  own  representative  (who  would  he 
entitled  if  there  was  no  such  gift),  and  not  the  Crown,  would  be 
let  in  "  (j).  And  as  this  principle  of  English  law  applies  to  personal 
estate  as  well  as  to  land,  it  will  invalidate  a  bequest  of  personaltv 
for  masses  or  like  purposes,  made  by  a  testator  domiciled  in 
England  to  persons  resident  in  a  foreign  country  in  whith  the 
purposes  are  to  be  carried  out,  and  where  such  gifts  are  allowed 
by  law  (k). 

Secret  trusts.  It  has  been  decided,  that  devisees  may  be  compelled  to  disclose 
whether  they  take  subject  to  a  secret  trust  of  this  nature  (/). 

It  is  clear,  that  not  only  is  a  bequest  to  the  poor  ministers  of 
Protestant  dissenters  good,  but  one  having  for  its  object  the 


Protestant 
diasenten. 


(i)  Per  Sir  VV.  Grant,  Cary  v.  Abbot, 
7  Vcs.  495. 

(ii)  First  edition,  )>.  188. 

{))  WeH  V.  Shuttlf worth,  2  My.  &  K. 
084;  P.  V.  lAidy  Portinglon,  3  Salk. 
334;  Cmfl  v.' Kirit'.  Moore.  784. 
See  also  ■  Re  BlundeWs  TrnxU.  30 
Bcav.  3tiO,  hotter  reported  31  1^.  J. 
Ch.  52;  lUtUh  V.  Chaptnan,  2  Drew. 
417 ;  Atl.-Gen.  v.  Fishmongers'  Com- 
■pany,  2  Be*v.  l.ll,  5  M.  &  Or.  11. 
Including  the  soub  o{  others  with  hia 
own  in  the  intended  benefit  will  not 
save  the  bequest,  see  s.  re.  In  \Yf«t  v. 
HhuUUtporth  there  wan  a  residuary  l)e- 
quest,  and  yet  the  void  pecuniary  lega- 
cies were  held  to  belong  to  the  next  of 
kin.  On  this  point,  ttee  Shanley  v. 
Jiakti;  4  Ve».  732  ;  and  observe  that  in 
West  V.  !ihuttleut)rth,  the  residuary 
legatees  made  no  claim  to  the  void 
legacieti,  and  in  fact  8U])porte(l  the  be- 
quest if  them.  If  the  Se.p:THtitious  use 
had  charity  for  its  object,  it  would  bo 
executed  cy-pr^s,  ace  Can/  v.  Abbot,  7 


Ves.  495,  and  per  Lord  Eldon,  HI  Vcs. 
487.  But  it  is  not  clear  that  any  inv 
(except  of  the  kind  mentiomil  in  thi' 
stat.  1  Edw.  6)  would  now  ito  lield  void 
solely  as  being  superstitious.  In  Thorn- 
ton V.  Howe,  31  Bcav.  14,  Lord  Romillv 
held  that  even  a  trust  for  jiroiwuatinl' 
the  sacred  writings  of  Joanna  Soutlicoti' 
would  be  enforcetl  by  the  Court.  Those 
writings  aver  that  Joanna  .Southooiv 
was  with  child  by  the  Holy  Ghost,  Jr.. 
&c.,  delusions  almost  identical  witli 
those  which  in  Smith  v.  Tthlnll.  I.  R., 
1  P.  &  I).  398,  were  held  to  nnder  a 
woman  possessed  by  titem  incainiblc  nf 
making  a  will. 

(t)  Re  EUiott,  39  W.  B.  297. 

(I)  R.  V.  Lady  P^tintjUm.  1  .Salk.  lf.2, 
1  E<1.  Ca.  Ab.  i)6.  pi.  6  ;  see  further  v 
to  secret  tnista  for  charitable  purposw, 
pi.st,  pp.  2li3  et  seq.  .See  as  to  iiu|ifr- 
stitious  uses,  Duke  Char,  l.'ses,  Itlti.  4 
Rep.  104,  Cro.  Jac.  51,  1  Et|.  Ca.  Al. 
95,  pi.  1,  ct  seq.  and  Shelf.  Ck.  Is.  »!), 
where  the  early  caaos  are  collected. 


SUPERSTITIOUS   USES. 

propagation  of  their  religious  opinions  is  also  valid ;  provided  that 
Mirh  opinions,  although  at  variance  with  the  doctrines  of  the 
EstaLlislied  Church,  are  not  contrary  to  law  (m);  thus  bequests  to  an 
IJiitarian  chapel  (n),  or  for  the  benefit  of  poor  Irvingite  ministers  (o), 
or  to  the  minister  of  a  specified  Baptist  chapel  (p),  are  valid 

l{,.f,.re  the  statute  2  &  o    Vill.  4,  c.  115,  bequests  for  the  pro- 
pagation of  the  Roman  Catholic  religion  were  unlawful  {,j) ;  but 
strt.  1  of  that  act,  after  noticing  the  acts  in  favour  of  Protectant 
dissenters,    and    a    Scotch    act    imposing   penalties    on    Koman 
{•atliohcs;  and  reciting,  that  notwithstanding  the  provisions  of 
various  acts  passed  for  the  relief  of  His  Majesty's  Koman  Catholic 
subjects,  doubts  had  been  entertained  whether  it  were  lawful  for 
His  Majesty's  subjects  professing  the  Koman  Catholic  religion  in 
Scotland  to  acquire  and  hold  as  real  estate  the  property  necessarv 
for  religious  worship,  education,  and  charitable  purposes  and  tha't 
It  was  expedient  to  remove  all  doubts  respecting  the  right  of  His 
Majesty's   subjects    professing    the    Koman    Catholic    reli-rion    in 
l-ngland  and  Wales  to  acquire  and  hold  property  necessary  for 
religions  worship,  education,  and  charitable  purposes,  enacts  "  That 
His  Majesty's  subjects  professing  the  Koman  Catholic  religion   in 
respect  of  their  schools,  places  for  religious  worship,  education,  and 
charitable  purposes  in  Great  Kritain,  and  the  property  held  there- 
with. an<l  the  persons  employed  in  or  about  the  same   shall    in 
respect  tlu-reof,  be  subject  to  the  same  laws  as  the  Protestant 
dissenters  are  subject  to  in  England  in  respect  to  their  schools  and 
places  for  religious  worship,  education  and  charitable  purposes  and 
not  further  or  otherwise."     By  sect.  :5,  the  act  is  not  to  extend  to 
any  suit  actuaUy  pending,  or  commenced,  or  any  property  then  in 
litigation,  m  any  Court  in  Great  Britain  (r). 

ileals  «iih  such  trusts  arc  atatcd  with 
Krcat  fulnest  and  iKTH|,icuJty  by  Lord 

■UJ,  which  twars  more  immediatelv  on 
th<.  position  of  l-nitarians.  as  to  whom 
sec  now  7  &  8  Vict.  c.  45.  and  of  whom 
Lonl  Campbell  said.  2  If.  L.  Ca.  8(i3. 
that  he  hml  no  doubt  they  would  now 
on  most  occasions  Im^  considered  as 
rrotoatant  Dissenters. 

4W1 ;   Re.  JMrnett,  29  L.  J.  Ch.  871. 
(o)  AU.-Oen.  v.  Lauv.f,  8  Hare  3" 
(/>)  Att.-Uen.  V.  Cofk,  2  Vcg.  273  ' 
(?)  Cary  v.  Ahhot.  7  V«,.  490.     See 
also  4  Vo».  43X  .!  Vex  !UW,.  I  Ba.  &  li., 
140  ;  hattA  V.  Jonen,  cit.  2  V'em   "BtJ 
(r)  See  also  23  *  24  Vict.  c.  m.  ' 

14 
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Roman 
Catholic 
Charities  Act, 
1832. 


Koman 
Catholics 
placed  on 
same  footing 
as  Protestant 
dissenters  in 
resiH'ct  of 
tlieir  schools, 
churches,  4o. 


(m)  All-Gen.  v.  Hickman.  2  K.|.  C« 

Ab.  19:);  Wrd  v.  Shttttkuwth,  2  .My.  & 

K.  (i84  ;  and  see  statutes  18  &  19  Vict 

c.  81.  RS.  2,  3,  aii<l  c.  80,  s.  2.     In  Dm  v 

llfi.,lkirn,  2  H.  &  Aid.  9ti,  Abbott,  ,1 

afterwards  I^,rd  'I'entenlen.  said,  that 

!lie  Irusl  tliere  in  question  of  a  ehapel 

fnr  the  use  of  a  con(;rei;at  ion  of  Protest- 

ants  ••  iKstmblint'  umliT  the  patronajie 

•f  the  tiii,te,.8  of  the  late  Countess  of 

llummudon's   College,"    was   either   a 

iUixisim„u»  use  within  23  Hen.  8,  o   10 

IT  «  chiiritable  use  within  9  fieo.   2,' 

I-  .lii.    Hut  as  to  the  former  alternat ive 

It  w  notorious  that  the  Court  of  Chan- 

cerv  unhcsilatinRly  entertains  suits  for 

■mf\in-  ir.t.i  ciTeul  trusts  of  places  of 

iporship  iK'lonfdng  to  Protestant  Dis- 

■witem.     The   principles   on    which    it 

■f.     VOL.   I. 
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CHAPTER   IX. 


Effect  of  act. 


Roman 
Catholic 
Charities  Act, 
1800. 


Jews. 


T<aw  of 
Ireland. 


It  has  been  held  that  the  act  is  retrospective,  i.o.,tliat  it  a|>plips 
to  the  will  of  a  testator  who  died  before  its  pas.sing  (.v) ;  and  also. 
that  it  authorises  a  bequest  for  the  promotion  of  the  Honiuii  (  ailidlic 
religion,  as  it  places  persons  of  this  persuasion  on  the  same  footiii" 
as  Protestant  dissenters,  the  diffusion  of  whose  religious  tenths  (as 
already  observed)  may  be  the  subject  of  a  valid  trust.  It  is  s.ttled. 
however,  that  the  act  has  no  effect  in  rendering  valid  gifts  to  super 
stitious  us"s,  as  legacies  to  priests  for  offering  masses  for  the  repose 
of  the  testator's  soul,  &c.  {I)  ;  nor,  it  is  presumed,  would  it  render 
valid  such  p.  irust  as  that  which  was  the  subject  of  discussion  in 
De  Theimiinen  v.  De  Bonneral  (u),  namely,  for  printinu  and 
publishing  a  book  which  taught  that  the  Pope  had  in  all  (■(  <  lesias 
tical  matters  a  supremacy  which  was  paramount  even  to  the 
authority  of  the  temporal  sovereign.  The  case  arose  before 
the  statute  referred  to,  but  Sir  .1.  Leach  rested  liis  decision 
entirely  on  the  ground  that  to  allow  such  a  publication  was  ajiainst 
public  policy. 

The  Roman  Catholic  Charities  Act,  ]8()(),  in  effect  jjrovides  tliat 
no  lawful  charitable  trust  for  the  exchisive  beneht  of  llonian 
Catholics  shall  be  invalidated  by  the  addition  of  a  superstitious 
trust,  but  that  in  every  such  case  the  Chancery  Division  may  apjior 
tion  the  property  so  that  i)art  of  it  may  be  subject  to  tlie  lawful 
trust  and  the  residue  applied  to  a  lawful  charitable  trust  for  the 
benefit  of  Roman  Catholics. 

Jews  also  are  now  by  statute  9  &  10  Vict.  c.  59,  plated  on  the 
same  footing  as  Protestant  dissenters  (*). 

It  may  be  mentioned  that  in  Ireland  it  is  lawful  for  a  testator  tc 
bequeath  money  for  masses  for  the  souls  of  the  dead  (ir).  Such  a 
bequest  is  a  cliaritable  gift,  even  if  there  is  no  direction  that  the 


(«)  Bradshaw  v.  Tashr.  2  -My.  &  K. 
221  ;  anil  see  He  Michds  TrmU,  28 
IJeav.  Sit ;  but  Sir  K.  Sugden  (luestionod 
this  decision,  1  U.  &  War.  :t8(>. 

(()  West  V.  Shuttlrworth.  2  .Mv.  &  K. 
fi84;  Re  JiliiiidtWii  Trnstn,  30  Beav.  .'ItiO; 
JlecUh  T.  ('hapman,  2  Drew.  417.  Sec 
also  Be  FUflmnA,  ).">  Cii.  1).  r>94,  (KH). 

(u)  5  Russ.  288. 

(f)  The  cases  relalin|<  to  .lews  l)ofore 
this  act  were,  Ihi  I'nufa  v.  IJc  Pan,  Anih. 
228.  1  Dick.  258,  2  Ves.  sen.  274.  271), 
7  Ves.  7fi  (/»(■  CiixUi  V.  Ik  Pnz),  2  Sw. 
487  n.,  2  J.  &  W.  308 ;  and  Straim  v. 
dohhmid,  8  Sim.  614.  The  onlv  dif- 
ference Iwlween  2  *  3  Will,  4,  '.  llfi, 
s.  1,  and  9  &  10  \iet.  c.  59,  s.  2,  is  the 
omis.!ion  from  the  'att«r  enactment  of 
tht  words,  "  anil  the  persons  eniploye«l 


in  or  about  the  same."  This  eiiwt- 
uient  also  has  been  held  to  he  retrci 
spective.  He  ilicheVi  Truflf,  28  B<-ai. 
39. 

{w)  CummisKinnrrs  nf  I'fimU'ihh'  ]h,. 
naluins  v.  W'alnh,  7  Ir.  Eq.  I!.  S4  :  Hmi 
V.  Hodijenn.  7  Ir.  Ei\.  K.  17  :  l!niiniin\. 
lirennaii,  Ir.  R.  2  Kq.  ;iil.  As  t.. 
gifts  for  the  benefit  of  «)ona.stio  nnhrs. 
see  Siiiiti  V.  Qiiinlan,  10  Ir.  t'li.  Iltl.  IT 
Ir.  Ch.  43  :  Hahh  v.  HaL^h.  Ir.  K.  4  K.| 
30« ;  Kihue  v.  Wibnu.  7  1..  H.  Ir.  Id : 
Linton  V.  Ktrgnn,  9  L.  K,  Ir.  .'iSl ; 
Murphy  v.  Chreverx,  17  U  K.  Ir.  iii'>: 
Cnrbery  v.  Cox,  3  Ir.  Cli.  231  ;  Hitlm  v. 
M-HfrnuM,  (IflOll  1  Ir.  K.  :m :  /hr( 
V.  Poiiir.  infra  nolec):  '//-«.«  \ 
//>/».*,  I  HMHi|  1  Ir.  R.  .'iS'.t;  A'.  Mnrfh. 
ib.  .'iO.">. 
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iiiiissi's  arc  to  be  said  in  public  («).     Hnf  o  l.,.„...>^f  *     ^      l 

of  a  j.art.rular  monastic  „rder  for  savi„g  nuisst^  is  void  (-)  -*r!!^J^ 

Apparently  a  similar  rule  would   bo  applied   to  a   bequest    bv   ,.      ■ 
a   p-rson    res.dont    in     a    British    colony,    for    t!,e    purpose    of   ''-".'nL 
poMornung  ceremon.es  recognis.Hl   by  the  reiigio,;  or  cJton.s  of 
the  (M)lony  (a).  ' 

III.    Charitable  Oifts.     «iftsof  property  for  charitable  purposes  „    .-    • 
aro  .n  son.c  respects  avoure.l,  an.l  in  others  discouraged,  bv  th   ll     "^r.r 
ri>,.s.  wh.Ie  g.fts  of  lan.l  by  will  for  charitable  purposes  a're  subi.rt  '''""'"•"• 
to  tlu"  statutory  restrictions  mentioned  below  (see  sects    vi     v  \ 
.t  ,s  „o  objcctmn  to  a  gift  of  property  for  a  charitable  purpose'  tl.at  v  .      • . . 
the  imrpo^   may  last   for    ever,   for   gifts    to   charitiJ  ,1   ^    ^^X^' 
excepum    to    the   general    principle   which    forbids    any  .iispcl 
...  J>y  ^wh.ch   property    .s   n.ade    inalienable   for   an    indeH^ 

It  must,  however,  be  remember.Kl  that  f  a  charifvble  .riff  i        f 
...aediate,  but  is  made  conditional  upo.  .  fut^^lH    ,  jj    ^^^^^ 
e^.   t,     .t  .s  subj«.t  to  the  sa.ne  rules  and  principles  as  anv  oh       """'"'-• 

ate  dependmg  for  its  coming  into  existence  u„„„  «  i 

,recede^^     If  the  condition  i^.ver  M^^ ^ZtZ 

f.. ..  initio  V  Thus  ^.;:^.!;^^^^^^ 

although  chantable,  .s  void  if  it  is  made  to  take  effect    "on  tie 
appomtment  of  the  next  lieutenant-colonel"  (.,.    rlnter:^- 

i-ts  allowed  b^heKu4:;:;:;Xrir;^^^^ 

miiiv  A.,  subject  to  a  proviso  that  on 

(y)  Ollaiihn  V.  Luijiie.tlQm]  I  Ir  R 
i4.;.^.-«.  V. //„//.  [18.J0  2  IrR  •«  ' 
|IS«T|2  1r.  K.  42.1,  „v4uli„«  riv 
v.M/««,y  Ir.R.,10('.uiO4.     Karli.T 

^'J  il-hfhui  V.  SUillcry,  19  U  R.  Ir.  177. 
Huchnbiifh  V.  Quin,  2|  I,  R  i.  i.,„  " 
.Smail  s.Tarky,  25  L.  R.  j'r.  388  ;'  ./„,•.' 
mcx.  M-ConvilU,  II  L.  R.  Ir.  2;W  ■ 
^7""  "■  ('I'mnre.   13  L.   R.   Jr.  «.j  •' 

A.*-«v.  II  ,;«,„,  7  1^.  K.  Ir.  Ifl.  /V-ra 
V.  y«m„,y,  21  1,.  R.  Ir.  4m ;  JiranJ. 
<P>»J.\h.r,h„.  lI8!Mi]  I   Ir.-R.  Tig. 

11 


na*  ^"'■''*'-   ''''"•*'■'   t'SOoJI    Ir.  R. 

I  'SL?'***'"*"'  ''•  '""'"'""I'^nr.  1  U  !•'  .t 
^-  J-K);    tame.  v.  /^,h,,.  2  L)    |.'    *'  I 

W)  Per  I^rd  Selborne.  in  ('hambtr- 
/«y«e  V.  BrockM,  L.  K.,  8  Ch.  21 1 
^  (e)  /fe  iord  titralhtdm,  flgyn  ■^  p>, 

(/)  Kt  Howen,  [18W3)  2  Cli.  491. 
•> 
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the  happening  of  a  certain  event  it  shall  go  over  to  Charity  B.,  and 
the  transfer  will  take  effect  notwithstanding  the  remoteness  of  the 
event  (g). 

So  if  property  is  efEectually  and  absolutely  devoted  to  chaiitv, 
a  direction  that  it  shall  not  be  applied  in  a  certain  way  until  aftor 
an  event  which  may  not  happen  within  the  peritxl  allowed  by  the 
Rule  against  Perpetuities,  does  not  affect  the  validity  of  the 
gift  (h). 

Charities  are  to  some  extent  an  exception  to  the  doctrine  of 
resulting  trusts,  for  if  the  income  of  property  is  given  for 
charitable  purposes,  and  the  income  afterwards  increases  so  tliat 
there  is  a  surplus  beyond  what  Li  refpiired,  this  is  also  treated  as 
devoted  to  charity  (/ili). 

Charity  has  been  defined  to  be  a  gift  to  a  general  public  use  ((). 

In  order  to  ascertain  what  are  charitable  purposes,  recourse  is  usually 

St*t.  43  Eliz.    had  to  the  preamble  of  the  statute  43  Eliz.  c.  4  (/),  wliich  eniimer- 

"'  '  ates  various  kinds  of  charity  :  viz.  the  relief  of  aged,  impotent,  ami 

poorpeople  (A),  maintenance  of  sick  and  maimed  soldiers  and  marinirs, 

schools  of  learning  (l),  fri  ~  schools  and  scholars  in  universities ;  repair 


Rexulting 
trust. 


What  Us 
chBiity  T 


ig)  Ckriat's  Hospital  v.  Orainger,  1 
Mac.  &  G.  460;  Xt  TyUr,  [18S)1]  3  Hi. 
253.  The  editor  ventures  to  think  that 
the  decision  in  He  TyUr  is  contrary 
to  principle  (Juridical  Keview,  xviii. 
140). 

(A)  Martin  v.  Marghiiii,  14  Sim. 
230 ;  Ke  Gf/de,  79  L.  T.  2«1 ;  He  Sua  in, 
[1005]  1  Ch.  Oti'J:  K'<///'-  v.  S„I..U,n. 
for  N.  Z.,  [1903]  A.  I".  173. 

(Wk)  See  Chap.  XXI. 

(i)  Jones  V.  WiUiams,  Amb.  <>5I. 
See  also  per  Lord  Cairns,  (loodnmn  v. 
Mayor  of  Saltash,  7  App.  Ca.  t>33,  OoO. 
"  Use  "  here  moans  '"  iK-neHt."  8tv 
Sweet's  Law  Dictionary,  s.  v.  L  jc. 

{))  This  statute  is  re|K-al»Hl  iiv  tlio 
Mortmain,  &c..  Act.  1888,  but  t)  pn-- 
amble  is  set  forth  in  the  !3th  sr  .on  of 
the  latter  act,  which  in  eticct  providcn 
that  references  made  in  any  iniictmcnt 
or  document  to  charities  within  thn 
meaning,  purview  and  int»'rpn'tatiim  of 
tlio  act  of  Elizabeth,  "  shall  bo  con- 
strued as  references  to  charities  within 
the  meaning,  purview  and  interpri'ta- 
tion  of  the  said  pn-amble."  As  to  the 
meaning  of  the  term  "  charitable  pur- 
poses "  in  the  Income  Tax  and  C'oriio- 
ratinn  Puty  Acts,  see  Keij.  v.  Comm.  of 
Income  Tax,  22  Q.  H.  1).  29«  ;  s.  c.  s.  n. 
Commissioners  for  A'^xcm/  /'iii /xwf*  of 
Income  Tat  v.  Pemsel,  [1891]  A.  C.  531  ; 


CoiiiniiiDioners  I.  It.  v.  Sevll,  [1802]  2 

y.  a  152. 

(i)  A'noA  V.  Morl,i/.  '>  H.av.  177  :  !!■ 
f;„sling,  48  W.  K.  3(Ht.  Sim'  II,  \]„ll. 
42  Ch.  D.  510.  where  a  gift  to  |ni>.>ii- 
'■  not  under  lifty  years  of  atie  '  \i;i^ 
held  to  bo  a  good  charitable  <;ift  to 
■'  uge<l  "  persons  within  the  ■neaiiin^:  nf 
this  statute.  But  the  benel'it  of  smli  a 
charity  is  confined  to  j«'r.sons  whu  an- 
in  want :  see  }K)st,  i>.  218.  The  iw  il 
the  words  "  ajjed,"  "  impotint,"  >.i 
"  jHjor,"  is  not  necessary  to  a  (!i««l 
charitable  (iift  :  see  AU.-dtii.wCuiulj'i. 
2  Sim.  &  !St.  93  ;  Pawtll  v.  .lH..'.r».. ;; 
.\ler.  48.  In  He  AV.7<n,  72  L.  J.  (  h.  lisT. 
a  ^iift  for  the  supiwrt  of  'lonii'  nf  l!i  >i 
f'lr  sclinol  teachers  was  held  jioihI,  (larlly 
because  it  was  for  the  tienelit  nf  im|») 
tent  jicrsons.  Hut  in  ]{!•  (lontl,  llWoj 
2  Ch.  (50,  it  was  held  tliat  a  iiifl  for  tin 
lienetit  of  "  old  "  officers  of  a  rciiimeiit 
meant  "  fm  iner  "  oBiccrs,  ami  *a> 
therefore  bad.  As  to  I  lie  nieaiiiiii;  of 
the  term  "  poor,"  see  All.-lliit.  v.  Imh 
of  Xorthtmhirliiiiil.  7  Ch.  1).  74.'>. 
■  (/)  Att-dtii.  v.  A((»A.  3  Br.  C  C  Ml : 
An.-(liii.  V.  Kiirl  of  Lonsduh.  1  Sim. 
ltl.">,  post,  p.  217  ;  Kirklmiik  v.  Ilmi»;ii. 
7  I'r.  212,  and  the  cn-ies on  tiliicatiuiial 
charities  citint  post.  Ot  cmirs-  mi 
educational  institution  is  not  prcventol 
from  being  a  charity  by  the  fail  lliat  it 
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of  l.tul-.'s,  ports,  havenH,  cauneways  (m)  cliurchos,  sea-bank.s  («),    chapter  ix 

ami  liijiliways ;  education  and  itrefermcnt  of  orphans ;  the  relief       

.st<«k,  or  maintonanco  for  houses  of  correction  ;  marriages  of  poor 
maitls;  supportation  and  help  of  young  tradesmen,  haudierafts- 
,„eu.  r.d  persons  decaviHl ;  relief  or  redemption  of  prisoners 
or  ...I'tivM  (");  ami  aid  or  ease  of  anv  poor  inhabitant* 
,  (.n.vriiinR  payment  of  Hfteens,  setting  out  of  soldiers,  an.l  other 
tax''<. 

Charity  is  not  (onfine.l  to  the  objects  comprised  i„  this  enumera- 
tion ;  It  extemls  to  all  cases  within  the  spirit  and  intendment  of 
tlh>  statute.  Thus,  gifts  (p)  for  the  erection  of  wat.-r-work.s  for  the 
us,.  r.{  the  mhrtbitauts  of  a  town  (7)  ;  to  b.'  -ippliwl  for  the  benefit 
of  a  place  (r),  or  for  "  charities  and  other  publi.^  purposes  in"  a 
liansh  (s),  or  for  the  general  improvement  of  a  town  (0-  or  for  the 
ostahhshment  of  a  life-boat  (u).  or  of  a  botanical  garden  (,)  •  or 
mns.H„n(-r):  to  the  trustees  an.l  for  the  benefit  of  the  British 
.Museum  W;  to  the  Koyal,  the  Geographical,  ami  the  Humane 
So,„.ties(.y)  :  to  the  widows  and  orphans  (:).  or  the  poor  inhabi- 
tants {a)  of  a  parish  ("  poor  "  being  construed  those  not  receiving 


iini>Uis  iiwtiiution    in   a    ocrtiiiii    ri'- 
lii;i"ii-  lii'licf:    Dilinirlh    v.    Comm     of 
,SMm;,v.  imiMI]  A.  ('.  !>!):    IlniiUhmr  v. 
T.U.r.  i  Mv.  A:   K.    221;     W„Uh    v 
<:M.~km,.  1  I'll.  2iM). 

("/)  A.-O.  V.  Day.  flOOO]  I  Ch.  .11. 

ill]   WiUim  V.  Iliiriii.j),  38  Cli.  D.  r)((7. 

(")  .X*  ill  A.-(l.  V.  Iniiimongrri'  Cn 
2  ifca.  :il,1  (s.  ,.„  Id  (•.  A-  K.  <H»8.  pu.,f, 
p.  2:i.-.i :  A..<!.  V.  IlilMm.  2  Ilea.  ;il7,  n. 
Suili  a  cliarity  ilix's  not  inrlude  pri.s.i. 
iicrs  fcir  criiiic,  as  pnaoliiTs  :  Thrujiii  v. 
rult,ll.  2(i  liottv.  12.).  A  Iwqucst  for 
such  a  |iiiii«wf  is  against  iniblic  policv 
anil  void. 

(/')  IVoinTty  ac(|iiirc(l  nthcrn-i.sc  timii 
(ly  lioiitit.v  (e.u.,  \>y  taxation)  may  form 
lliisulij.ct  of  a  charity;  it  is  .lot  the 
MMim-  Iml  the  piiriMMo  alone  that  is  tlii- 
<iit,ri,.n:  All.-(l,;i.  v.  Knxllati;  1| 
Ham.  2(».-.;  ft.  SI.  liokil,,h  Without 
UhIk.i^j,,!,:  Purixh  EMntes,  35  Ol.    D. 

{,,)  :i„„r.<  V.  WillmmK.  .Ami).  Cm  I 
.l/.iV"  <,>  f',i,cr,->h<tm  V.  Jii/dcr,  ',  I).  M 
t  ti.  :i.'Kl.  ' 

ir)  Att..f!,n.  V.  Earl  of  Lonsd,,!,'.  I 
>"ii.  III.-. ;  AU.-aen.  V.  /hthnm.  T.  &  |{ 
■Ml:  Alt..l,'fn.  v.  H'ehil^r,  I,.  ]{.,  2o  Kq 

m;  »nrhimCoriiornli,mv.  T„mi,l'„, 
:'s  i,.  T.  7,il,  '       • 

(')  IliJaii  V.  Mrifdermot,  L.  K     ',  Fd 

m.3  Ch.  tiTii;  jic  All,,,,  [umi  2  cil; 


(0  /A.'cw  V.  Chitiminn.  4  Vrs  .'il''  . 
.I«.-'.V„.  V.  Htclix,  2  S.  A-  .St.  (i7  ;  .\nt 
lor  J  V.  Hiynnldx,  I  Phil.  IS.".. 

(«)  Jnhitflnn  V.  Sunnn,  3  .Mad.  4.')7. 
(i|  Toirnhif  v.  Hf dwell.  «  Vps.  194, 
"hiiv  th<!  testator  lia.1  «iK,iifi„i  i,;,  p,. 
ixrtation  that  thr-  ^'anl.-n  would  hp  a 
puhlw  hcnflit.  .Accordirm  to  tlip  rrport 
It  woi.l<|  sppni  that  the  i;ift  was  held  bad 
as  b(Mii!{  a  (rift  of  land  for  a  eharitabli. 
purpose;  hut  l,onl  .St.  I^onards  ro. 
(tardiil  ihi- .;  -,  n.,,  as  siroundpfl  on  tho 
vat;m-n(.s.s  of  the  oxprcssion  ■public 
M'nrlit  •  :  h:,,,noi,  V.  Eurl  llro„;,l,„r,  4 
».  I..  <".  212,  si'd  (,u. 

(«•)   lie  Hnlbunie,  ,J3  L.  T.  212. 
(j-)  rtr/V/iA  .»/«.vf«,„  V.   White' 2  .S.  & 
•St.  .W.-).    Compare  an  unreported  ease 
of    Pr€t,d,„t  ,„■   the    r„ited  suites    v 
Ihiimmnnd.  nU\\  7  H.  I..  C.  15.'). 

(V)  """<'«"»<v.W(i.ci>a,  i.  r' 6  K„ 
^34,  4  <  h.  3011.  ' 

(c)  Atl..a,„.  V.  r,„,;hfr.  2  S.  i  .St 
93  ;  TImtnpmH  v.  CViy,  27  Heav.  (HI) 

(a)  .\U..aen.  v.  C/rtrX-,..  Amb.  422- 
s.-e  14  \Vs  3fi4.  For  other  examplw 
of  elmnlable  gifts  for  the  iHucfit  of  n,,or 
pi-rsons.  see  Waldo  v.  Cnleij.  U\  Ves 
200  :  (Irniorii  v.  Att..<U,,.  2  Ilea.  3fi(i  • 
n<M::ir.  y,  ll;hl,r,n,  22  Bra.  4l;i ;  and' 
the  ea.si's  cited  supra,  p.  212  ii  (<•) 
at.d  jK»,t,  p.  217.  .As  to  a  gift  to  the- 
inhabitants  of  a  phvee,  mv.  ]{u,jer«  v 
Jltomas,  2  Kw.  8;  Oooilman  v.   "■ 
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cHAPTiiB  IX.  parochial  relief  {b)) ;  or  to  trustees  for  the  benefit  of  a  parish  (r) ;  (,r 
to  the  churchwardens  in  aid  of  the  poor's  rate  (rf) ;  or  for  providing 
a  workhouse  (r) ;  to  the  widows  and  chiklren  of  seamen  beloiminc 
to  a  port  ( /■) ;  to  "poor,  cretlible,  industrious  persons,  rtsidiiif;  at 
A.,  with  two  chil<lr<>n  or  uj)wards,  or  above  fifty  years  of  age,  maimed 
or  otherwise  unable  to  get  a  living  "  (</) ;  for  the  benefit  of  poor  and 
aged  persons  who  have  done  service  to  the  cause  of  science  (h) :  for 
preaching  a  sermon,  keeping  the  chimes  of  the  church  in  i"inir 
playing  certain  psalms,  and  i>aying  the  singers  in  church  (*) ;  for 
building  an  organ  gallery  in  a  church  (/),  or  repairing  and 
ornamenting  a  chancel  (A),  or  repairing  a  memorial  window 
and  mural  monuments  in  a  church  (/),  or  repairing  and  keci) 
ing  in  repair  a  parish  churchyard  (m) ;  or  the  burial  gnniiRls 
used  by  a  religious  sect  (n)  (including  graves  and  headstones  («)( ; 
for  endowing  or  erecting  or  equipping  a  hospital  (fi) ;  for  the 
reclamation  of  fallen  women  (/)/>)  ;  to  a  society  formed  j)iin(i- 
pally  for  teaching  poor  children  and  nursing  the  sick  (7) :  to  a 
friendly  society  having  for  its  object  the  relief  of  povertv  (r):  to 


of  Sallash,  7  App.  Cn.  (142,  t)."»(l ;  He 
<-hrislrhurrh  liirlnxiiri  Act,  :{.">  I'll.  I). 
:W5,  370;  Hi  .\uruich  Tuuh  ClMt 
Ertalr.  40  C'li.  1).  2!)8,  30(>. 

(6)  Bishop  of  Hereford  v.  Adam,i,  7 
Vis.  324;  A.-il.  v.  Price,  3  Atk.  Il«»: 
AltMlen.  v.  Chirke.  Amb.  422;  All.- 
(Irn,  V.  W HkiMun,  1  Bcav.  372 ;  hikI 
S.H'  Att.-ilen.  V.  Bovill,  I  I'liill.  7t)2 ; 
Alt.-Oen.  V.  Corpordlinn  of  Exiiir,  2 
Kusa.  45.  3  Russ.  30.); .!..(;.  v.  HU.iird, 
21  Bea.  233. 

(f)  A.G.  V.  Wthfter.  I,.  K.,  20  Ef|. 
4S3  ;  Kr  St.  B,iloli>h.  35  Cli.  1).  142  ;  Ik 
St.  Stephen,  Voleman  Strut.  3!»  I'll.  I). 
4<J2;  lie  darrard,  [l!M>7J  I  I'll.  382  (fiift 
to  vicar  and  churchwardons  to  be  ap- 
\A\m\  as  tbcv  tbiiik  lit). 

(d)  IhM'  \.  Howtlii,  2  B.  &  Ad.  744. 

(r)  Wehxter  v.  Smilhrit.  3(«  Cli.  1).  <J 
(lease) ;  the  decision  to  the  contrary  in 
Hurnubij  v.  Biir4>y.  4  H.  &  N.  (HRt. 
ap)H'ars  incoii-sisteiil  with  the  current 
of  authority,  and  cannot  be  relied  on. 

(f)  I'uirell  V.  Atl.-llcn..  3  .Mer.  48. 

(if)  Hmxell  V.  Kellftl.  3  Sni.  *  (;if. 
2(i4.  It  was  held  llrst,  that  llie  ^-ifl 
pointed  to  indiviiUials,  and  isonie  having 
died  l)efore  payment,  tliat  there  could 
Ih"  no  execution  ey-pirs  ;  but  secondly, 
that  the  gifts  were  charitable,  and  did 
not  }ja.--A  to  the  rcpresi'iitativcK  of  thof^i 
who,  though  they  survived  the  te«la. 
trix,  died  before  payment.  The  de- 
cision on   the  titst  }>otiit  is  probably 


erroneous;  «•<■  [icr  I^onl  Hers(  hrli  in  II, 
Hymrr.  |  18".t5|  1  Ch.  at  p.  32.  Sc  »l-.. 
Brnmii  v.  Ihiiijimnid,  Anih.70S:  Mnhmi 
V.  Snraije,  1  Sell.  &  1^.  Ill,  slatiil  )wi>.t. 
p.  220;  ami  (Irujiiryv.  All.-'!iii..-2  Ika. 
3(i(i. 

(A)  Weir  v.  Crum-Brnirn.  |  l!HiS|  A.f. 
1()2,  state<l  more  fully  [Mint.  p.  22ii. 

(»)  Turner  v.  (tijdeti,  1  Cox.  31(i.  S-c 
also  Durour  v.  Motteux.  1  \'cs.  320. 

{))  Adnam  v.  t'ule,  ti  Itcav.  3.">;f. 

(*•)  Hotire  V.  Osborne,  L.  K.,  1  Kii. 
585. 

(I)  Ilonre  v.  Oslmriii,  sup.  ;  Hi  fii>;. 
Iiij's  Truxl.  3li  L.  .1.  Ch.  147.  As  to  the 
meaning  of  ornaments  of  .  cliuicli.  mi 
Ke  Palatine  Estate  Charitii.  3!*  Cli 
i).   .54. 

(in)  He  Vamihan.  33  Ch.  I>.  IS7  :  A'l 
Ikmqlas.  \\Wtt\  1  Ch.  27!) ;  Hi  /Virrf.". 
I  llHltiJ  2  I'll.  184. 

(«)  He  Maiisir.  (1005)  1  Ch.  (iS. 

ill)  He  I'ardm.  supra. 

(/))  I'llhain  V.  .Andersiiii.  2  I'M.  2!»(. 
I  Hi.  C.  C.  444  ;  Att.-llen.  v.  Kill.  2  lk» 
.575  ;  He.  rniti,  75  L.  .1.  (Ii.  1((3. 

(/i/j)  .Mahoiiy  v.  Ihnjijan,  II  L.  H 
Ir.  2tM>. 

(7)  t'liek"  V.  Manners,  L.  R..  12  Km 
574. 

(r)  Spillir  V.  Maude.  32  Ch.  II.  I.Vt. 
II.  ;  Rr  hiey.  j  18<t!»]  2  Cli.  149.  !'.r.'  -"' 
I'unnaek-  v.  Edimrds,  llSOtij  2  Ch.  H'H, 
post,  p.  241,  n.  (m). 


•  HARITABLK   GIFTS. 

fcMii.l  prizes  for  ossays  (*) ;  for  iloMorving  literary  men  win.  luive  hoeii 
iiiisiirr,.s.Hful  (t) ;  for  letting  out  land  to  the  poor  at  a  low  rent  (</) ; 
fi.r  til.'  increase  and  encouragement  of  goixl  servants  (r) ;  for  the 
hciiflit  (if  ministers  of  any  denomination  of  Christians  (»c);  for  the 
a.lvarKcment  of  religion  (r)  ;  for  missionary  objects  {,,)■  for  the 
beii.-lii.  advancement,  and  propagation  of  education  and' learning 
in  ."v.TV  part  of  the  world  (:) ;  for  the  I.enefit  of  a  regime.ital 
i„rs.s(„),  or  a  volunteer  corps  (6),  or  a  corps  of  commissionaries  {c)  ■ 

f.)rtli.a.lvancementoftHlucationineconomicandsanitary8cience(rf)' 
or  in  law  {e) ;  for  estahlishing  and  ui)h.)iding  an  institution  for  the 
investigation  and  cure  of  diseases  of  (|uadrnp,.ds  and  birds  useful 
to  uiari.  and  for  maintaining  a  lecturer  thereon  (/) ;  or  for  support- 
ing ..Hicties  having  for  their  object  the  suppression  an.l  abolition 
of  vivisection  (-/);  or  otherwise  for  the  benefit  of  animals 
f;.Mi..rallv  {/,) :  or  the  encouragement  <.f  the  j.ractice  of  vegetarian- 
ism (/):  and  gifts  m  ai.l  of  the  public  revenue  of  the  state  (/)•  and 
Hiially.  gifts  for  anv  purpose  which  is  either  for  the  public  or  general 
iKiieHt  of  a  place  {k),  or  tends  towards  public  religious  instruction  or 
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(*)  Farrer  v.  St.  Valheriiie'/i  <',ilUm 
U  I!..  I(i  Eq.  19. 

i()  ThimiiMm  v.    Thnmimuii,    I    Coll 
:('J.-i. 

(«)  Vr.iibin    V.    Frith,    2()  I^   J.    rii 
I!IS. 

(el  hiifiimhe     v.      i\'iiitriiiijhnm,     |3 
Hcav.  S7. 

("I  An.  am.  V.  Ilirtin'in,  2  K().  Alir. 
!!«;  .\ll..i;,N.  V.  (;l,i,l.Ml,mi:  13  Sim.  7  ; 
.lll.-(;,ii.  V.  r„rl:  2  Vcs.  27:i ;  Att..<lni'. 
\.  hill, A.  S   Hiiro.   :i2;   Shriiinlmn/  v. 
Ilnrnlifi.  ,-)  Han-,  4(Ki ;  llrinr.i  v.  Cme 
4  lir.  C.  C.  »>7.  2  Cox,  .101.  I  Ve.«.  jnn! 
MH:  Milhijid-  V.  himlirrt,  28  Heav.  2Wi; 
n,,i,l„r  V.   it'ihiiii,  ;t  }>iew.  245,  4  il,.' 
:wi:  s.viH  if  it  Ix-  i,.  the  jhthoii  noiv 
iiiiiiislcr,  srnil).  ih.  .•1,">I. 
(J-I  /.'.  .l/«/w,c,  |I!H).-J]  1  Ch.  (ia 
In)  It,  Kniny.  <»7  I..  T.  130.  not  fol- 
' 'tt iiii;  ,V.,«  V.  Hrniinriijg.  !)  L.  R.   |r. 
i4ii.    .Si^.  Mkui'n  Hxi-rntnr^  v.    .illtiii, 
I  \'.m]  n.  .s,.as.  C.  807  (fdirinn  missioim)! 
CI  lUiirhr  V.  Hit,„r.   14  Beav    ."MH* 
I  l>.  II.  A-  (;.  .-,o»i.  7  H.   L.  Ch.    124." 
■■L.arriiiii; "'  »a.s  taken  (o  mcaii  "  iMiiia 
laiidit."     iioi      •■  kiiowMnp,'      „|,ici, 
wouhl  Imvc  Ih'cii  too  imlctinitc 

V)  K,:  (I.kkI.  \\>.m,\  2  Ch.  (H) ;  K, 
A•/«(W<A.V.I^.|  l!t(l!»|  W.X  I,).,  g„, 
«  Kifl  of  a  dwrlliii^'  for  the  mv  of  old 
.*,..-  -f  ,1  npinuiit  tit  »  Hinall  „.„( 
ilimiiL'  t.iiii  life  is  not  a  good  fliarilabif 
gut;  anti'.  p.  212,  n.  (k). 
{>>]  Re  Lord  .Hirathedrn,  [I8U4J  3  Cli. 


2(tr.      a.miwre     II,.    .Stephtnx.     f  18921 

\\.  N.  140  (gift  to  National  Kille  A.'wo. 

cintiiin), 

(r)  AV  Clnrle,  [ I!H)I  |  2  Cli    1 10 

id)  Jtr  Mmrfvcli.!  U  T.  470.     Ah  to 

t:ifts  foi  ...Inoatioiial  piiriLisis,  .m-,^  also 

aiilc,  I-.  212,  n.  (/). 

Ji)  Smith    V.    J\,rr,    |I1H»2|     I     C|, 
774. 

{j  }  Limdim  I'niverKitify.  Yarroir  '»•{ 
Heav  l.V.  1  Ite  (i.  &  j.  72.  Aiul'a;; 
.UarKh  V.  .\fmm.  .'J  .Jur.  N.  ,S.  790 

(7)  H'   Fomiiij;  f  I80ri]  2  Ch.  .'iOI 

(A)  Ite  Ihmijln^.  35  Ch.  IJ.  472  •"  .„.o 
.\rm.Alrii,i,j  \.  I{iri-e.i.  25  L.  R.  Ir.  325 
A  pift  for  the  RciuTal  Lrnefit  of 
animal-s  bilonpin;;  to  a  particular  ela«» 
("•.!.'.,  <lo...»)  iM  i,„,h1.  |,„t  not  a  yift  for 
the  HupiHjrt  of  iMirtieular  animals,  e.c 
the  testatoi's  horH,3  and  houn<U,  He 
Oian,  41  Ch.  1).  .VC'. 

(i)  Ih  Cr««.,<„„,  (18981  1  Ir.  R.  431  • 
Hi  .Slnltrr.  21  T.  1,.  H.  295. 

0)  Thillimmn  v.  WwHt'ord,  4  Vcs. 
227  ;  .\iiihlii„i„l,  V.  (Joulttourn,  5  Hare 
484.  2  I'hil.  594  ;  Seirhnd  v.  .Ut.-Oni  ' 

, ,!":.  "r  =  ■'"'''""  "■  '■"^'i  J-f-'Kid,,!,'. 

4  !)<<(;.  A  .s.  402 

it)  IVr  Lord  Coltenhntii  in  lit  ■(,;„ 
V.  .l-innall.  2  .My.  &  fr.  ti22.  (,23 ;  .4«  .' 
I'm.  V.  (',>ri.,r,ilion  nf  .S.hr.-.n=f,iir'„ 
0  Hea  22<,i  .4«..,,v«.  v.  ,J,„pora. 
(ion  «/•  r«r/,«fr.  2  Sim.  437 ;  //r,<,«/, 
Alu^jmn  V.  H/uyc.  2  S.  &  St.  .59«i  ; 
OoorfwflK  V.  Mayor  of  Sallash,  7  App 
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oRArriR  iz. 


Religious 
charities. 


Advowson. 


Foreign 
charity. 


GIFTS  FOR  ILLEGAL,  SUPERSTITIOUS  AND  CHARITABLE  PURPOSKs 

edification  {I,  though  combined  witti  other  objects  (such  as  a  gjff 
for  the  furthi  ince  of  Conservative  principles  and  relifjions  ni),| 
mental  improvement  (w),  or  for  ringing  church  bells  in  comnif  mora- 
tion  of  the  restitution  of  the  monarchy  («))  have  been  respoctivolv 
held  to  be  charitable.  And  in  the  case  of  charitable  gifts  for  reii!.'i(iim 
purposes  the  ( 'ourt  make.s  no  distinction  between  one  sort  of  ri-lijinn. 
or  one  sect,  and  another  (o).  Their  promotion  or  advancenicni  arp 
all  equally  "  charitable."  provided  their  doctrines  are  not  suli- 
versive  of  all  religion,  or  all  morality  (/>).  It  seems  that  <vrii  ,, 
gift  for  religious  purposes  generally,  is  j)ri!iiii  facie  valid  ((/).  An 
advowson  may  be  the  subject  of  a  charitable  trust  if  it  is  to  ho 
held  for  the  benefit  of  a  certain  place,  such  as  a  prtttidilar 
parish  (r).  But  a  simple  devise  of  an  advowson  upon  trust  from 
time  to  time  to  present  a  fit  and  proper  person  to  the  iivin;; 
is  not  a  charitable  trust  (.«).  Whether  such  a  trust  woaM  bo 
made  a  charitable  one  by  restricting  the  choice  of  iiicumbpiits 
to  clergymen  of  a  particular  type  of  thought,  or  to  moinbers  of 
a  particular  society,  seems  doubtful  (<). 
A  charity  may  be  created  for  the  benefit  of  persons  rcsid.'iit  in 


Cas.  633 ;  Wilton  v.  Barnes,  38  Ch.  D. 
507  ;  Se  Christehur.  \  Jnclosure  Art,  38 
Ch.  D.  520;  Re  Xonrieh  Toim  Close 
Estate  Charity,  40  Ch.  D.  298  ;  Re  Mann, 
[1903]  1  Ch.  232  ;  Se  Allen,  [19051  2  Ch. 
400. 

(/)  Att.-Gen.x.Citijnf  Umdon,\  Vcs. 
jun.  24,3 ;  I'ou-erscourt  v.  I'ower.vnurl , 
1  Moll.  tilO ;  Baker  v.  SttlUm.  1  Keen, 
232  ;  Alt.-Gen.  v.  Siepnei/.  10  Vcs.  22  : 
Townsend  v.  Carus,  3  Hare.  257  ;  Llot/d 
V.  Lloyd,  2  .Si in.  N.  .S.  2m  ;  Wilkinmn 
V.  Lindijren,  h.  R.,  5  Ch.  570 ;  Cocks  v. 
Manners.  L.  R.,  12  Ei|.  58.'i,  pp.- 
Wickens  V.-C. ;  Be  L,n,  34  Ch.  I).  528  ; 
Commissinners,  d-c.  v.  I'eiiiml,  [1801] 
A.  C.  .'531  ;  Be  White,  (1893]  2  Ch.  41  ; 
Be  Ikirling,  [1890]  1  Ch.  .50. 

(m)  Be  Seou-eroft,  [1898]  2  Ch.  038; 
Be  Darling,  [189(1]  1  Ch.  .50  ("  to  tho 
poor  and  tho  service  of  (!o<l");  Be 
Sinelair'n  Trust.  13  L.  R.  Ir.  IM.  B' 
Lea,  34  Ch.  V.  528. 

(n)  Be  Pnrdor,  [liHMi]  2  Oi.  184. 

(o)  See  Att..(ien.  v.  Pcnrstm,  3  -Mer. 
353.  West  V.  Shutthu-orth,  2  My.  and  K. 
684,  and  the  other  cases  referred  to, 
ante,  p.  209,  n.  (in).  The  cane  of  Da 
Costa  V.  Di  Pas,  Anil..  228,  Is  refern-d 
to  i)oHt.  A  (lift  to  a  militant  religions 
Inxly  (sucii  a.s  an  anti-jxipery  associa. 
tion)  may  Ik)  a  good  cliaritable  cift : 
Be  Delmar  Charitable  Trust,  [189/]  2 
Ch.  163. 


(p)  Per  Romilly.  M.  R..  Tlwrnluv  v, 
Iloue,  31  ISea.  19,  20.  In  H,i'j',s  v. 
Hartley,  10  L.  J.  Ch.  410,  a  loLttcy  fnt 
the  best  essay  on  tlie  .SutKiicncy  of 
Natural  Theology  wlien  treated  as  ,i 
Science,  was  held  ineoiisistent  witli 
Christianity  :<nd  void.  Hut  this  uouM 
probably  not  be  foUowwl.  In  J'nrr  \. 
Clufj,  29  Reav.  589,  the  doctrines  i.f 
Robert  Owen  (as  to  which  sec  ntwi 
BusseU  V.  Jackson,  10  Hare.  214)  »tit 
held  by  Romilly,  .M.  R.,  to  l.c  \i.iiiiiiai\ 
and  irrational,  but  not  illet'al  as  Wuii 
irreliiiioUB  or  immoral.  The  Coiirt  n 
sometimes  coin]icllcd  to  dcclaiv  i.'c»«l 
as  a  charitable  bciiuest  wliai  it  dicui" 
of  very  doulitfid  public  utilitv:  pr 
lionl  iSj-lborne,  L.  R.  Iti  Ki|.  ii. 

(?)  See  AnuAt  v.  Arnutt,  |l!t<Hil  I 
Ir.  R.  127,  and  caa  s  citod  supra  ii,  / 
and  post,  j>.  234.  The  d.cisldn  in 
(Irimond  v.  Grimond,  [1905J  A.  ('.  I:'l 
turned  on  .Scotch  law. 

(r)  See  Be  i(.  Steiihtn,  39  Ch.  I).  iVi  ; 
//Milder  V.  Att-Ofn..  |I8!I9]  A.  C./M'.K 
reversing  the  deciaiim  of  thcC.  .\.  in  ft 
llvnier,  [1897]  2  Ch.  105.  Ijwis  on 
Per|)etuities,  693  seq.  ;  tJray  nn  1'it|ii'. 
tuilies,  §  027. 

{«)  Be  Church  Patronane  Trust, ! I'.tiM; 

1  Ch.  41,  2  Ch.  I>43. 

(/)  Ibid.  Questioning  the  decision  of 
the  Court  of  Appeal  in  Be  Hunter,  [IS'JTJ 

2  Ch.  105,  supra,  n.  (r). 
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a  fon.i.rn  c-o.n.try  {.).  but  the  KujilLsh  ("o„rt.s  will  not  onfor.-.  its 
administration  (mi). 
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It  ha-i  (mvii  said  that  '  <  liaritv  "  iti  ifs  l..„..l  ^ 

H,lva„...„...„f  of  odu..a.,o„  and  Larnin.  ;    trusts  for  tl...  a.lva.uv.  t^lt. 
m.itofr,.|.,.on;    ""l  trusts  for  other  ,,„r,H.s..s  ,.f  j,..„..ral  pul.lir 
..nil...  uot  lalhn,  under  „„y  of  the  pr.-ee.lini  heads  (0.  /^^ 

n.s...„s  are  not  mutually  exelusivv.  an.l  .I.ere  .„av  I.,-  a  .        , 
for  p„r,,ose,s  whu-h  are  l.uth  eleenu.syuary  an.l  ealesiastieal  (»•)  , 

;'';•  """'^  ''7'';  '*  .•«  ""^  -ery  ohjoet  of  „„b,i..  „,,Uv  th      .  ".n  t 
tilths  a  ,o<«    ehanty  (..).     I,..Ieod,  it  is  diHi.ult  to  iav  dou  - 

].-.,, .le  as  to  uha,  constitutos  a  vali.l  eharital.le  trust  for  pur n." 
of  pMieral  pub  he  ut.hty      It  has  been  held  that  a  eharita  .       r 
inav  be  created  f(.r  provulin.r  the  inh-.l,it.,.,#.  """me  inist 

.;.rl.ao- (V).  oreven  generally  for  thei!  I.ene.^  (.).    S    !^f  :  •     "l  'T 
.  .■  pubhc  .venue  or  loeal  n.,es  and  other  bunlel.  .     SaHt^ir  : 
On  the  other  hand,  a  trust  ,uav  be  void  because  its  I        <  1        '   '' 

.•iionlv  are)  its  s„I..  ,.,...,     •  .    ,  ("louKh  thev  com-   "'»•  '"■••l.^.- 

,.»,.».  »i.ho„.  M,„  „.tH..,„,  ,„  .,„,,;,;:  ;,r:i  ,;r''2 


(»)/;«C<.r<-.C9I.T.  819.  « Lore  the 
older   aulhoritiM    (incliulins    A'e«'    v 

«'."«^rl  H  4i:.,  ,i.„,arcrt.forrH 
to.  Nr  11  hirkir  V.  Hume,  »ntc,  p.  '>i -, 
nolo  {:).  '  1    -■    . 

!«")  I'"^t,  |).  2:!,-.. 

l>)  S,.,.    till.    8r«uniciit    of    Sir    J 
ionnlly.  m  Morir.  v.  J!i,f,„,,  of  Our. 

:: ''""^'  '"  J'"  ^fordn//!  ^sw,]  •' 

<  1-  I>.  ^1.1..  a.ul  ,.ai,i,,|,ni.s„|  by  I^  rd 

'•;'-'.|iM'ijA.c.„fp.;^H3. 

Or,  he  I, n,/  AlmshoHses ;  Re  i?,„,'. 

*"-"/,  |I8!M)J   1    Ch.    21.  Vhcrf  n,; 

:""'""  "^'«-  ns  to  the   ,noa„ine  of 

.1  •   ..jral    ,„v..n,„,e,,t  Act.  I8!.4. 

,.^,      •       n-'"'!.  '-'r'.W.il9i,,-.j2n,. 

TA'c'^TnT-    -'^"^  ''/•f«'fewA. 
;,,  •  L.  t).)j,  and  cases  there  cited  •  »« 


J20. 

II  ''mi^''  •^'T"'"'*  ^""■«  <"/"<'•%.  40  Ch 

;;;;;;--'.t  ,„  a  ,«ri.h. «..,.,  ,, ,[/ 

{'>)  I'oHt.  p.  223.  n    (/,).      -'•"•'•" 
(<■)  S,^>  I/,,,,,,  ,..  /,,,,/,„^,„,  /,^^^^^^^ 

,  Ik/'-  or"";,,"'"'  """-^  e«*..  eit.,| 

('/)  As  to  charities  f„r  poor  i-rsons 
«pf  post,  p.  218.  l"rsoiis. 

-•I.*,  and   the  eases  cited  ante    p.  "V 
notes  (,-,  (7,  ^,J,     ^.^  ^;  P^  -  ;. 
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ril.trTKK  IX. 


ohvidusly  it  would  be  riii  ohjpctiun  to  a  Kift  fur  a  puMic  puriNiM* 
~'~  that  it  iiii>?ht  imiilontally  benofit  woalthy  persoiw.     Hut  u  yift  tti,. 

main  object  of  which  is  to  add  to  the  income  or  resources  of  |icrsnni* 
who  arc,  or  may  be,  in  poHscssion  of  a  competence,  is  not  dmrit- 
able  {/).  In  the  |M)pulHr  sense  of  the  word,  liowever,  "  charitv  " 
coimotes  the  idea  of  poverty,  antl  this  sometimes  uffcits  the 
construction  of  fjifts  whicli  are  obviously  intendetl  to  be  charitrtlilc. 
so  that  a  gift  for  the  benefit  of  a  certain  class  of  the  inhabitants  of 
a  place  may  Ims  construed  to  mean  jMwr  persons  beh>ngin>:  tu  that 
class ;  thus  a  legacy  to  "'  the  widows  and  oq)hans  "  of  a  i irtaiii 
place  was  held  to  mean  the  jMM)r  widows  and  orphans  of  that 
place  (!/). 

U<(£Bry  mny         A  legacy  payable  once  for  all  may  be  charitable,  as  wi-l!  as  mic 
1h-  ihaiital.li'    gjyp,,  f„r  the  creation  of  a  perpetual  trust ;    as,  a  leiiacv  to  the 

though  !«)■-  '       '  .  "^     • 

ai)le  at  onrr     Widows  and  orphans  of  a  nanu-<i  place  (li) ;  or  to  six  honest  and  solit-r 
toimlividuals.  j.it.rgyn,(.„  that  are  not  provided  with  a  living  of  40/.  (<) ;    such 

gifts  could  not  in  their  nature  have  pro<-ecded  from   motives  of 

personal  bounty  to  particular  individuals. 


Cliaritifs  for 

JMHir  IXTSOIIH 

^eiKTally. 


,K  gift  for  the  l)encfit  of  poor  jmtsous  generally  is  a  gtHnl  i  limit 
able  gift  (/).  And  a  gift  for  the  beiu'fit  of  one  or  more  p(Mir  iicrsoiis 
belonging  to  a  certain  locality,  or  to  a  certain  .station  in  life  or 
v<K'ation,  to  be  selected  in  manner  directed  by  the  testatdv.  is  alsn 
a  good  charitable  gift  (k).  So  a  bequest  to  form  a  pension  or  sii|M'r- 
annuation  fund  for  "  old  aiul  worn-out  clerks  "  in  the  eniplciynicni 
of  a  certain  firm,  is  a  good  charitable  gift,  being  for  the  i)eiu'tit  of  a 
.section  of  the  public  (/).  Hut  in  order  that  a  gilf  for  the  benefit  of 
poor  persons  beh)nging  to  a  certain  class  may  he  valid,  it  must  Ik' 
for  the  benefit  of  persons  who  are  actually  poo.-,  and  not  foi  the 
benefit  of  the  least  wealthy  of  a  wealthy  class  ;  therefore,  a  1j('(|Ui'sc 
for  the  benefit  of  "  the  poorest  "  of  the  testator's  kindn-d  cannot 
be  applied  for  the   benefit  of   any   kindred  who  are  not  rcallv 


'  (f)  A.-O.  V.  Duke  of  Xorthumher- 
linid,  7  Cli.  i).  at  p.  7.52 ;  He  Maedutf. 
[IWHl]  2  Ch.  at  i>.  471.  See  also  Kv 
(liufiot,  7«»  L.  J.  til.  242,  and  7;.  (i(x)d, 
(IS95J  2  Ch.  00.  As  to  tratlcuiiions. 
friendly  sm'ieties.  &<•.,  sim-  |M)st.  p.  2211. 

ig)  All..Oen.  v.  Comlur,  2  «.  &  St. 
93  : 1'oiidl  V.  .1. -(,•..  3  Mer.  48  ;  Thomi,- 
MOH  V.  Corhfi,  27  Hea.  »i4U ;  Hr  Lttuhjnn. 
74  L.  T.  (ii3.  See  Ltiii)  v.  Itty,  infra. 
!>.  219;  He  Wall,  42  Cli.  1).  510,  ante, 
p.  212.  n.  U). 

(h)  A.-O.  V.  C'jfntcr,  2  S.  &  St.  93 ; 


Hmsdl  V.  KelltU,  3  Sm.  &  ti.  2ti4. 

(i)  A.-U.  V.  (jhijij.  Anil).  .")S4. 

(/)  -I..';.   V.   MntlhtiiH,  2  U'v.  HiT ; 
.4.-6'.  V.  Hiincr,  cited  Ami).  422. 

\k)  tyfp  the  cases  cited  alnwe,  notf? 
(./)  (A)  (i)  ;    A.-a.  V.  I'tarrr,  2  Alk.  XT; 
ilMiiin  V.   Hnlduin.ii  Itca.  4I.J     ■ 
Alt.-den.  V.  Hrmidreth,  1  Y.  &  ( '..  i.l 
200,  it  wan  held  that  the  Irusfees  hail 
uol  eM'i-cLstil  Iheil  di»trili"ii  piuji,  liv. 

(I)  He  (IomUiuj,  48  \V.  |{.  300 ;  but  sw 
Be  Otuxiot,  70  L.  J.  Ch.  242. 


«"H.\HIT.\Br,K  «iins. 

p..,,-  ..I     And  ,M.™  i„  r..-..ipt  of   ,.:,r„.,,i„|  ,..,i..f  „^. 

fa,...  -K.,  cmtW  to  Mhar..  ma  l.,.,„,..t  f.,r  , r  ,„.,...„«  (,„„',. 

IH  //..«m  V.  //„„>//  (.).  ,1,0  testator  l,..,„,.„,h..|  MM   U.  ..,.1, 

his  in,;u\  .1.  O. ;  if  tlit-.e  were  iharitaM,.  Irua.  i.-s   ,1,,...  «o..U  1 
!m.l  to  almt.- :   Malins.  V.-C    heKl  that  tl...  U  "    «<'"l'N'av.. 

,        I  .  » .  »  ,  ni  ui  that  the  h'aane.s  were  not  i-  mrit- 

Mr.  .hinkiM,  apparently  that  as  s,h.„  a.  th..  ten  p.^-r  ,.h.,L-vnM.„ 
were  seleet.!     ,       (,..  the  l.-^aeies  took  ..T...  t  in  tU  same  w   ^ 
if  th.Mr  names  hml  been  insertal  i„  the  will;  the  V  -C  ,lrew  a    li 

t.n.n..n  n,  this  re.pe.t  between  „  le.-a,,-  payable 'a,  " .,  an.     . 

.•g<..y  for  the  n.aintenan.-e  of  a  pern.anent  el.aritx-.     This  vi..w 
howeve.  .  .ontrary  ...  the  de..isio„  i„  ,,..,-   ,.  g,,.,,,^         ^,,,,  /^  ]; 

J;;nS:":?'r;:!::r:r!:r''"'''i 

■•■•""*-^7 ^'-;.:t;.":i;;;;i;::  r;:r::; 

::;:;:-;:\r::;^:;,.::r;;;;:r:;:,-:7™7--'^»:™: 

It..      I    111      If  ..  •  •"<>   ni,i\   neetl  such  ansNtaiK  e 

,>■ ••.  .• .?  .ii„l    : ;  /,:.■'::„:,."■  ;""'■  ■•« '  ■■•■'• 

■t::>^;il;'u;^;;::.:.";:;:;r;l:''r-7;-'™. .-™t 
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■  .'1     1.   -1-  '•.'"'■'  "^  •\'<"'*""'''-^/"/«/. 

Iwrni  Ante.  p.  i|4,  „_  //,i 
("i  L  |{..  IH  Ki|.  |!»8 

,.,i;",hT'- "".'"'•*•  ''"'»■  V-C.  stated 
Ui  he  l,,,,,.v..,  sixty  ,K>.„..|,,..v„...„ 
,n  «..,,„,,,  «„wer  (I  K.,.  (•,.;,U,r. 
•"'■  pl-  !'.  I  \(rii.  248.  s   !■     In   /•  . 

-  .«"  ,1,1...     |„„,  Ha«lwicke«  note  of 


m.-m(l  \,.,M.  L>4!h  that  ■•|oM.tf..r.  htm 

f.    akr  li.VMi.liaihnis,.  «a.s„| si  t„ 

niakr  a  i.,.,|„.ratu.n  ,,|  tl„.,„.  »,„|  „„„,,| 
t-fp  t  Hin  ,n  a  |«.,,m.,„„|  .,..|,.Mn.  '    A.i,l 

Hs  to  tl,,.,ln.,si„„„f  tl„- f.„„,  Ih1„h  ihat 
iKMliiKviiiaii  f„„l,l  n„t  takc,»ls,.Hli<.r<- 

(I   \.s    sen.  .-,37)  h.-  .sa.v.s   of   tlu-  i-,-,»i. 
J  he  (  .,urt  1„.1,|  ||„,  rharltahh  ust  was 

not  ,„„traiy  i„  law  •'  *  """ 

-'  I  h.  M.  anil',  i,.  i>|2    ,,    ,/.,  '  ' 

:«  •      "le  ju.k,„..„,  of  \v„.k,.„«.  V.-C 

vwTirr''^ '7'' '"•'■■' '■"''^•»«' 

.\orthumberla,ui.  7  tl,.  U  745.  "'^ 
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oirrs  roR  ILLBn^f..  HtftnhTtrtmm  and  cmaritahle  pcRHisrs 


t-BjtmK  IS. 


I'lMir 
rt'latidii'i. 


Mnhnn  V. 
Samije. 


not  nt'iPiwarih  ti.;  iiu; 
hand,  the  tesUt'U'  nuMi . 
(Ipsccnilants  ail  int'initnr< 
woiilil  hftvi-  bct'M  \t.iil  as  )i 


r  infirm  p«'r!Mi«M  {r).     If,  on  tli 

'  « n-dte  It  truf»t  for  the  b«'i.ptii 

..  tbp  p>r.'='iris  natntHi  }>v  hiii'.  i 

!"  rpi'tllity  (<•). 


■  it 


.'Tt' 


A  gift  for  the  p<'rj»«'tual  l>«n.»fit  nf  the  yf»>t  rflatiotm  of  tii»'  t- 
<ir  any  other  {wrson  is  a  (rood  cli.iritrthlp  gift  {I),  siibjiMt.  of  i  ■ 
to  thi-  iiilc  that  thi'  |>cr»oMH  iMititk-d  !•>  })urliri|iH*i'  in  it  nu! 
at  tiially,  ami  not  nuTcly  rWatively  Mmw,  awi  that  if  tIhtc  i 
than  cnoiinh  to  proviih-  for  tfio  pc.'^ons  m  cntifl'-i    th'"  Mir|(lii> 
niii.'<t  he  a[i|ilii>(l  ill  Hoin<'  manner  to  Im»  (letfrniimHl  liv  th«  ( .mrt  (m 

An  immediate  gift  of  property  for  the  tentatiirV  |MH»r  relatiwi- 
stands  on  a  ditTmnt  f(M>tinfj,  and  it  is  not  pa.ny  to  txi'.ift  a  dftinifr 
principle  from  the  <h'<'i.-*iorw.     .Vccordis  .'  to  sovfral  old  ra-i^i',-*.  siidi 
a  jrift  in  not  rharitahlo,  but  issavwlfrom  l>''ing  void  for  uiucrtaintv 
by  bi'inir  continwl  to  the  testator's  .><tatiit.  ry  n«\xt  •  '  kin.  am?  tin- 
even  when*  the  selfftion  and  distrilt'ition  are  to    «'  made  bv 
person  dt'iijjnnted  for  tlio  purpose  by  the  testator  (c).    Arrordiiu; 
to  other  antlioritie.x,  hiicIi  h  fiiU  is  a  <haritahle  beipiest  {>r).  and 
there  is  a  jMTson  designated  by  the  teHtat'i  to  distribute  th.'  iegai 
'•  may  select  any  of  the  testator"-!  poor  relaiions,  however  rwrtotefi). 

In  Mdfion  V.  Saraije  (if)  a  testator  betpie;itii''-l  to  his  cxfrntor 
1,(H)0?.  to  be  distributed  among  his  (the  testatt  '■'a)  jMHir  relati  sn* 
or  .sueh  other  objerts  of  cliarity .»«  ^hmild  bi*  men'  one<l  in  his  priv.it 
instructions.     lie  left  no  instnn  (ion^;  and  i'    *as  held  bv  Lml 
Reilesdale  that  the  testator's  desiitu  was  to  gi\.   (o  tbt-m  as  ohjc. : 
of  cbarity.  and  not  «je,r-!y  an  rebtiona ;  that  a  relatiwT  within  th 
.statute  who  h;nl  l)eeomr  rich  b«'for>^  disfrihutioi,  wa"  ni>t  ciitKledtu 
a  ."hare,  and  that  a  share  was  mrt  tran.NrnissiiiiB  to  leprese-     ♦ivi's 


(r)  .Sj-e  /■'(  (lastiut,  TO  J..  J.  <1i.  242  ; 
lUiiitrtt  V.  Ih:niiii;iii4.  Ami.  7tlH. 

(i)  Compan'  llr  (l,j,Ki.  (IW).")]  2  Cli. 
(ill,  where  a  jrifl  fur  ll"-  I  •  fi.tit  of  <i|<l 
orticere  of  a  rcfrinient  lil  void  : 

anil  f-inrrli/  v.  Lunrli/.  I  Ir.  R. 

y,  where  a  trust  for  thi  '  •  t  of  any 
IH'fsons  liaviiii:  eertain  im.nnes  wan 
held  void. 

(0  {■■xiar     \ .      Pifif  \     '..     .">!».">  . 

Willi,  V.  Wliif..  7  Ves.  4i:i  f.a.  \. 
I'rin.  17  Ves.  :171  ;  (liUaiii  Tnjlur, 
L.  R.  Hi  Ki].  r>hl. 

(h)  A.-O.  v.  I'liHe  of  Xorthiimhtrkftd. 
supra,  p.  L'lil,  note  (m),  and  theaectini 
on  the  doetrine  of  ey-jires  ifi  i.  i^ 
eliapter. 

(t)  Cnrr  v.  Bedford,  2  Oi.  R.  146 ; 
(Iriffth  V.  Jnnts,  ib.  .194  ;  Jiiuiudi  •;  v. 
Woolrrdffe,   Amb.    507.     That   chs  ity 


was  nut  tl' 
judiinieni   • 
dear  ;  foi 
will  of  \\ 
money 
nf  whieh 

Iks'II  VOJii 

("     '■ 

Mr.  .1 
liise  1 

lS-2f>,  in  >«'t,i 
a  devise  ' 
trust  til  i 
poor  relati 
most  dfscr 
art<l  theref- 
in  land 

(I)  A. 

(9)  1  > 


\it     ■ 

Ix'jn 

-  al  e»t  s, 

the  ri 

as  m\ 

.irl  a« 


I   r 


if -Wrtrf'i- 
iinifc  I 
III'  M 


'  VKI 


Ull 


vv<in 


11. 


!•       ,     u  obje,      .(„    ,,  ,(1  l„  ,    -,      i.-tr 
tii.it  tlj-    'X(>cut«M  iuwi   ■-  diVnti.     ;iv 
nmi  hot  tiM'lude  »}}  tk-  tontatoi      i.u, 
rclitiiKw  i«vt»iHi  rh»'  «it     !tp  migiir    h 
riiii.irks  {;?  :    "  This     Hf       ripiir'v 
aift  Ki  jxH)r  I.  ^itii.  hIjIi 

win  the  main     li|..,  i,        -^tatot 

!f  therein         crson'        iiiUtl  ! 
Ii'gacv.  and  tl     '    iiirt 

f   •',  it    *ill   \iv     ullfirir      to     iu' 

K    uu  .     >iereu    ,v  l       (  ourt,  the  ihtsoii  to  wh<.in  tin- 
..tafori.       .■e«tfcep«werof.sel..ti»n..iillH..lire,.,...il,vthHo 
...!..;.L,i  .      ,.,  ^L  .  ""        ■■«'«'^/vl'.r.- titer,  is  „„  ,,..rso„ 

lie  iltstribtitio,,,  tho  C.urt  has 

"•<     'K  whil.-  i„  other  ( a.so.s  it 

'"•2  tl.      iatiitary  iH'.\t-„f  Kin  (,,'). 
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thiHiuht    (Mtrraii  w, 
'tioii,  and  "~ 

hat   r       r 
Jn. 
1  a  HI 
hat  <'hu! 


■  tc-i,,  .,r  t(i  .ii,fribiitt!  |[  ■ 
dtipoii  toin.ikfih.Mlistril.u 
'TV  next-of-kin  {«).     If  ||„.   ''■>  .n 


Si'Iccti.    I  of 


.H>K)ifit.'<i  ti.   iii,  ,f,or  t 

tttl  M«>  fester  to  pi 
-tn:'     A\:  .1,^1  the  K 


V 


I'  a   ptlrtHHC  w 

'^itahl     ..ft  W</ 


"n'ra,      t.,  ,,„|,|i,.       jj,,^.  -^ 


!mi. 


)  ;ra;i;lT'''''''"'''?'*"""'°^''''-'^"'--- 

^  IS  a  gift  to  a  .•..iiwnt  .,f  nuns  wliose  s„le  ""'"ritnl-le 

ifvu.j.    the,r  own  .sot.l...  and    n„t    ,,erf.,r„,  „   unv   "** 
fmnt      le  nature  {,,);   tn.ra  ,-ift  fur  the  pureh.:. 
^     pre.-.        on-   i.    Unless  they  are  to  be  held  on  a 

'■'l'"nM')  ""••  't  I- to  the  metnorv  or  for  the 


C)  i'ii-l  edition,  vol.  U,  p.  ,-,|. 


It   »;4 


i".  /'    ^/«y  V.  aiyn,  i' Atk.   1.;.,;  /^^ V  ii  h*.,  o-,.'l".";"'  '"'»'"=  ■«» 

'^-  ■           >nr,j,  A,..b.  70  (When,  tt,,.  v   c„x   •   |V     L'  I';  "^^  Z''"-  ''"''-J' 

ll,.x/<„/A.,     A,„l,.     .J,t,   :  el'amf  .,.'"•"••'"■*  =  '""'"»•  •"I"-'' 

■*fc»     V.     l(Wr«/y,,     Anil,.  |J.  * '„f '  :.  j ' :    ^^  •".",'''«  '"  ""•  "•«>..- 

•ws  V.  Savage,  aui.ra  "  iili.i.i..u»  s.K.iot.v  iw  indiviJuals 

'-'•  V.  /;.f*W.  ri,.  ,\,„,,   ,,  ^'•';  l'««t.  l;   -'I't  ar.,J  <1„.,,  x. 

';.-  ..  l»Wr„//,,  A,,,.,.',*;.  ,„*;"  «'//''"'-.  [I W»7 1 J  Ch.  .-.18.2a.. 

■^  (^ift    l,.r   fo,„e„ti„l.   .l'.-,,:;  S/V    *',*«•■     ,""■'•    were  „„,o; 

-■n  r..,.ntry)  :   Thru,,,.  ,.  ,'„tl,  If",    ,     '"    **'i^''' ,""•    l-^^-lu.^t    n,i«l,t 

..    25.  ante.  p.  213.  n.  ,„,  „    i  "",.7  "'''"■''■  ",",''  ^"'°''  "'  "><•«' 

-  .he  c^te.  eit.1. ... ,,  „,„„.  ':t^}rzL '  l';:"..!'!:^-:'« . «':-r  "->t 
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GIFTS   FOR  1LLF.0AL,   SUPKRSTITtOL'S   AND  CHARITABLE  PrRlosKS. 


CHAPTER  IX. 


Context 
shewing 
cliaritabic 
intention. 

Bequi'sts  for 
private  insti- 
tution!) not 
charitable. 


interment  of  the  donor  alone  (;'),  or  of  himself  and  his  famiU-  and 
relations  (k),  unless  it  forms  part  of  the  fabric  or  ornament  nf  thf 
church  (l).  Again,  bequests  for  purpo.ses  of  hospitality  (;/(),  or 
benevolence  («),  or  benevolence  and  liberality  (o),  or  geiKia'  iitilitv 
(/)),  or  fur  pious  purpose-s  (7),  or  for  j)\ibli(:  (r),  or  philaiitlimtiic  (,j 
purposes,  or  for  "  emigration  uses  "  (<),  or  for  the  cncouniLrinK'nt 
of  a  sport  or  pastime  («),  are  not  charitable  betjuests  ;  and  11  nift 
to  one  of  the  chartered  companies  of  the  City  of  I.ondon  to  ii.i  roiH,. 
their  stock  of  corn,  '.vhich  they  arc  («r  \ver»')  coiniiened  to  kiMp  for 
the  London  market,  is  not  charitable,  since  it  Is  in  cITcot  a  !.'ift  to  th" 
company  absolutely  (v). 

There  are,  however,  numerous  eases  in  which  gifts  orprtNsod  jn 
general  or  vague  terms  have  been  held  on  the  context  to  U 
confined  to  pur[)ose8  which  are  charitable  (>c). 

In  Ommnnneii  v.  Butcher  (x)  the  testatri.v  declared  as  to  rertair, 
money  that  she  wished  it  to  be  given  in  private  charity.  8ir  T. 
Plumer,  M.  R.,  heUl  that  the  words  did  not  create  a  tru.-it  whioh 
coidd  be  carried  into  effect.  A.ssisting  individuals  in  distress  \v:;> 
private  charity  ;   but  sncli  a  purpo.se  coidd  not  bo  cxci  utcil  liy  tin- 

147;  Ke  Uixjfmm,  1 1901 J  1  fh.  71'); 
Toole  V.  HaimUun,  [litOl]  1  Ir.  R.  :\W.\. 
Such  a  lK'<iuost  is  not  within  tlic  Ciftn 
for  Churches  Act,  1803  ;  He  Itiijliif't 
Trtt»t,  supra. 

(j)  Mellick  V.  President  of  the  A^ifluni, 
.Tac.  180  :  Adnaiii  v.  Cole,  ti  IJt'av.  3.'>3  : 
Lloyd  V.  Ltvyd,  2  Sim.  N.  S.  25.'> ;  7V(»/i- 
mer  v.  Dnnby,  25  L.  J.  Ch.  424. 

(t)  See  drnrenor  v.  llalluiii,  -Ami). 
f>43 ;  Doe  d.  Thtnnpnon  v.  Pitcher,  3  M. 
&  Snl.  407,  2  .Marsh.  01,  6  Taunt.  359  ; 
Htckard  v.  Tfoiwoti,  31  Beav.  244; 
Fowler  v.  Fowler,  33  Beav.  tilti ;  llixire 
V.  Osborne,  U  R.,  1  Eq.  585  ;  Ke  Itiglfy's 
Trust,  36  L.  J.  Ch.  147  ;  Fislc  v.  At!.- 
Oen.,  L.  K.,  4  E<1.  521  ;  Dawson  v. 
Small,  L.  B..  18  Eq.  \U  ;  He  Viimjhan, 
33  C\i.  D.  187 ;  Re  Tyler,  [1891]  3  Ch. 
252.  Ix)rd  EUenborough  suBgcstcd  (3 
M.  &  Sel.  4C7)  that  although  repairing 
a  donor's  own  tomb  was  not  a  charitable 
puriKiee,  it  was  otlierwi.se  where  the 
tomb  was  for  his  family.  But  the  stat- 
ute had  iKK-n  comjilied  with,  and  the 
later  cases  admit  no  such  distinction. 
These  cases  also  shew  that  a  trust  for 
the  jierpetual  repair  of  a  tomb,  not 
being  charitable,  is  void  as  a  perix-tuif  y. 

(/)  Ante,  p.  214;  nUlis  v.  Hrouti.  2 
Jur.  987,  is  not  clearly  reporte<l.  As  to 
irifts  ufwm  the  condition  of  kcepine  a 
tomb,  kc.  in  rejNiir.  aw  post,  p.  280. 

(m)  He  Hewitt,  49  I..  T.  587 :  iMng- 
ham  V.  Pctermn,  87  U  T.  744 ;  He  II..' 


■  nett,  24  T.  L.  R .  788  (anniversary  dinmi  i. 

(n)  Jamen  v.  AtUii,  3  >lcr.  17 ;  H. 
•larmaits  Estate,  8  Ch.  1),  ,")84;  AV 
Ilurnett.  24  T.  I^  R.  788. 

(o)  Moriee  v.  liishofi  of  linrhum,  S 
Vcs.  31>9.  10  Ves.  .">32;  contra  Ijy  tli. 
law  of  Scotland,  Millar  v.  Ittiimn^ ;> i] 
&  Fin.  !«». 

(/))  Kiiulitll  v.  Oraii'iir.  ,">  Hcav.  'Mh 
lAinijhiim  v.  I'llersoH,  87  I..  T.  744. 

[q)  Hiiith  V.  Vlinitmni,  2  Drew.  417. 
The  trust  was  for  masses  "  and  i.iiur 
|>ious  uses  :  "  and  it  was  furtlier  lifU 
that  even  if  the  latter  could,  stamliin: 
alone,  Ije  supijorted  as  "  such  pious  usp> 
as  were  charitable,"  yd  ilicy  »ih 
vitiated  by  l)eing  connected  vtitli  the 
direction  for  ina.sses.         ^ 

(r)  Vezey  v.  Jamron.  1  S.  &  St.  m. 
lilair  V.  Duncan,  [19()2|  A.  C.  37.  i»»t, 
p.  230. 

(»)  Re  Macduff.  [18!Hi]  2  Ch.  4.-.I, 
where  Browne  v.  i'eale,  7  Ves.  .Vi,  n.  i- 
di»cu.s.se<l. 

(0  ReSidmi/,  [19081  1  Ch.  12K. 

(»)  Re  Xotlw,r,  [189.-.]  2  Ch.  Ii4!l;  A' 
.S'lrain,  99  h.  T.  tM»4. 

(r)  AU.-Oen.  v.  Ilnbenlu'ltits  ('<ii»- 
pany,  1  .My.  &  K.  420. 

(m)  Do/an  V.  Miirdrrinitl.  I'lieiirk  i, 
A.G.,  Re  Sutton.  Re  U„y,l.  He  H>A. 
stated  or  referretl  to  infra.  ii.  2;il. 

{x)  T.  *  K.  2(10 ;  and  sin'  An-*  v. 
Mnrtey,  5  Beav.  177 :  Itr  Sinehifi 
Trust,  13  L.  R.  Ir.  1,'Mt. 


•■IHITER  IX. 


CHARITABLE   OIFTS. 

ionn  or  tho  rrown  0/)     So  a  «ift  to  f.n.n.l  a  pnvato  n.n.se.un  (-) 

or  hl.rary  fc),or ...  au  of  a  «ubsc„ption  library  (.),..r  of  a  me.  Inn,  J  ' 

.HI.  .t..  (,/)  or  a  trade  un,o„  (e).  or  for  the  benefit  of  persons  en,  ^C, 
.--•tan.  trade  (.0  or  for  ti.e  heneiit  of  an  orpian  sch.K.I  ke 
l..^'   .M   nuiivHlua!  substantially  at   bis  own   expense  (J)    i 

.l..-'-.itoftbeebi,arenoftbetonantson'rest^,^ 
lint  I  liarifiilile.  "  ''  '" 

Ulu-ther  a  f,ift  to  a  friendly  so<-iety  is  elmritable  or  not    wonid    k  ■     n 
.-.-n.  to  dope.,..   „„  the  question    wh..ther.   l.v  the  rules'.  s^.' "^ 

part.,  uiars..,u:ty,  poverty  ,s  or  is  not  a  neressarv  elenu...f  .        . 
a  m..,nl„.r  to  the  benefits  of  tl„  societv  (i)  '  *"  '"^'"'^ 

If  a  t..tHt«r  jrives  property  for  a  purpose",  benefi.  iul  t„  the  public 
-  ''.-^'-'.  ';f  't.  I'ut  subj.vt  to  a  proviso  that  ,he  publirlm^i 
accinav  no  rights,  „«  .haritable  trust  is  created  {/). 

Mr.  .larnian  lays  it  .lown.  as  a  oeneral  princii.le  II)  fl.  .  •<       -r 

will  not  be  .leen.od  charitable  nien-ly  from  "     ^'      f  .  "  ^'^'   "•■""™'.,""' 

(,...,  I    I.       X        r    .  ■""!>  irom  rne  nature  of  the  tit<.    '"'oiisun  v 

t->Monal  character  .)f  the  devisee,  or  on  u.count  of  ti     '"''""-  ol.«rit«i,|.-..,„ 
having  accompanied  the  .rift  ul^h  „  "'^^''''^  "»  the  testator  ,«•..„„,„  .,f 

th  .f  tl,      1     •  .     \  **"  ^■^l"-<'««'«i'  of  ins  ex|)e.tati.)n   l-'f-i-'«l 

that  the  d."visee  would  dis.h.irse  the  duties  ,•„.:  i     /V    ^'""""  nrom.iHi 
character,  however  intinmtelvtlw  I  .!•  ""^'d^.tal  to  su.'h  .Imnu-UT  „f 

"t  vfr  mrunately  those  duties  may  conc-rn  tho  vi„lf        '<K»t.*. 
of  others,  as  this  merely  denot.-s  the  motive  .,f  tl.       L 
.!..•  -levisee  is  to  take  otherwise  tlanT  efida  h-  't  "'"'  'T'^' 
i^^l>,^  V.  .^.^.  ,0,  where  the  devis:tr^thJK;^  VX' ' 
ilissenting  minister  (described  as  i.r..«..h„„    *  ..  *^-  '^ 

1.)  for  lif.-,  .!,<.  ..*,.„  aj  I  n.  •  And  , ,    .K       "  "'"■' i""!-"""  "I 
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(?)  I^.r.  Langilal...  M.  R.,  ,houKht  a 
«'l"e»t  for  tl,..  relief  of  domestic  dig- 
r..ss.  «,„1  assuti„«  indigent  but  deser. 
'""  "«l>vulu»l.s,-   a  K.KKI   charitable 

Ci)  fe  Hawkiti.il,  22  T.  L  R  ajj 

«■)  C'«n„  V.  /^,«j,,  2  1).  >.  'a  j/yr, . 
He  Sim,„.  99  k  T.  tM(4  ' 

(rf)  A  /;W(„„.  4  Kx.  L>.  54  ;  ^f  ,VA^ra 
'"»"  ^'■'"'•«.  W.  N,  !884.  a  I74 

•'''J;  ^m'«.(189l)3(.'l,.  159. 

«■"«<«,  24  T.  L.  K.  788.      '"-*-•  "'^ 


(«)  WroicKc  V.  Aino,  17  I,   |>    i,    ,  ,„  . 
Re  V„Ui,nores  Tnut.  27  U  R    |V    ,«' 

1  Ch  ^4.r  T'r™  "'  '  ''"^i'-x'Tr^.f. 
W[l8i«.12Ch.S49,ll,ere/,fL;,,^. 

*^t:l  ."'*•'* ''^f'''""-"' '"• 

(t*  Mmt  eilitio,,.  p    111:) 
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OIPTS   FOR  ILLEGAL,  SUPERSTITIOUS  AND  CHARITABLE  PURPOSKS. 


CHAPTIB  IX. 


Trusts  (no 
indc&nitc 
to  be 

proiiouiKcci 
charitabli'. 


(!i(t  to 

cliaritable 

society, 


or  to 

"  minuter  " 

or  "  vicar 

and  church- 

wardeiM  "  for 

the  time 

beinir. 


being  not  in  his  iiulividtial  tapacity,  but  in  the  character  of  prom  her, 
and  in  confidence  that  he  would  discharge  the  duties  of  tliat  statinn. 
But  the  Court  hold  that  it  was  not  charitable,  and  thou^'lit  tln' 
point  too  clear  for  discussion. 

"  It  generally  happens,  however,  Juit  where  the  words  i,\  the 
will  fail  to  point  out  charity  as  the  object  of  the  tcsiatDPs 
gift,  they  nevertheless  shew  that  he  meant  the  devisees  or  Icuati-ps 
to  take  the  property  as  trustees,  and  not  for  their  lii'iidit. 
Thus  in  the  case  of  Mm  ire  v.  Bishop  of  Jhirliam  {w).  {wliiih 
is  a  leading  case)  it  was  decided  that  a  bequest  to  the  Hishop  of 
D.,  to  J.ispose  of  lo  such  objects  of  bcncvvh-ncr  and  lihcralili/  as  li,. 
should  approve,  was  not  charitable,  and  that  the  bishop  was  a 
trustee  for  the  next  of  kin." 

Mr.  Jarman  also  cites  Doe  d.  Toone  v.  Ci>itestake  («),  whore-  an 
estate  was  devised  to  tru.stees,  to  be  applied  by  them  ami  tiiv 
officiating  ministers  of  the  congregation  or  as.sembly  of  the  piopli- 
called  Methodists  as.sembling  at  L.,  and  as  they  should  from  timo  to 
time  think  fit  to  apply  the  same  ;  it  was  held  that  the  devise  \va.» 
not  charitable,  the  application  being  left  to  the  trustees  still  nion- 
indefinitely  than  it  was  in  Morice  v.  Bishop  of  Durham,  and  it  was 
not  argued  that  the  trust  w:is  restricted  to  charitable  ]iiii])oso-; 
merely  because  the  MethoJisi  ministers  wen^  tippointtHl  tnistiys 
with  others  (o). 

But  a  gift  to  a  society  or  institution  having  a  charitable  objoit  is 
prima  facie  a  gift  for  the  purposes  of  the  society  or  institution,  ami 
is  therefore  a  good  charitable  gift  (/>).  Thus  a  gift  to  a  roligifnis 
institution  or  society  is  a  charitable  gift,  uidess  it  appears  in  tho 
particular  case  that  the  institution  or  .smiety  is  not  charitalilo.  in 
which  case  the  gift  is  oidy  goinl  if  it  is  intended  for  the  benefit  of  the 
persons  who  are  members  of  the  institution  or  society  at  the  tosta 
tor's  death  (7).  Bo  a  gift  to  the  governors  of  a  charitabi"  institu- 
tion is  a  good  charitalde  gift  (r).     And  a  gift  to  the  minister  for  tli." 


(m)  9  VV».  3'.t".t,  II)  Vfs.  .■>:!2;  ante, 
p.  217.  and  (Mist,  Chap.  XIV.  Kol- 
lowM  in  He  Ihividwii,  !•!»  I-  T.  222. 

(n)  «  KuMt,  :t28. 

(o)  If  the  gift  half  lieen  to  the  minis- 
ter for  the  time  lieintr,  or  to  the  iiiinisiir 
and  his  successors  without  other  trus. 
tecs,  it  would  have  lieen  a  pood  chari- 
table (jift  on  the  principle  laid  down 
in  Thornbtr  v.  WiUon  and  other  cases 
cited  jMist,  note  {,<). 

ip)  He  Whir.  [18931  2  Ch.  41  ; 
Mahnnii  V.  Ihiggan,  U  L.  R.  Ir.  im. 

(q)  As  in  I'orku  v.  Mnnntrs,  1-.  U., 
12  Eq.  ."'74,  where  the  society  was  for 


the  encouraisemi'rl  of  private  div)- 
tion  :  supra,  p.  221.  Sw  also  He  In 
Inny'ii  Kstati;  !l  T,.  R.  Ir.  227;  Mnrrm 
V.  M-Vonville,  11  1..  R.  Ir.  2.fti;  Maht.ni, 
V.  Diiijqan.  ib.  2'iO ;  Ke  H'iViiin<"ii'< 
TrtiM,  li»  L.  R.  Ir.  W.\\  :  ISrad4aw  v. 
Jaetmaii,  21  L.  R.  Ir.  12.  nu->l  |»v.i. 
Chap.  X.  ;  lif  ./oy,  fit)  I^  T.  17."i. 

(.■■)  I'er  liOrd  St.  l^eoimrds,  Intnrjn. 
Tiitid  SuriiUj  V.  Jtiehnrd.^,  1  1).  4  \\»r 
2«4  ;  and  imt  I^ord  Hatherjev.  Mf.-def. 
V.  S-.dnty  Suxicex  Coll..  L  IK..  4  'Jh.  m. 
lif  .Maguire,  K  R..  '  Kq.  (>:t2:  lie  Ua. 
34  Ch.  I).  528  (le«acy  to  the  pneral 
suiierintendcnt  of  the  .SalvatiMn  Arrov!. 
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t.mo  boing  of  a  chapel,  or  to  the  minister  and  his  successor,  (s)  or 

to  the  v,car  and  churchwardens  for  the  time  bein«  of  „  ^0  Z  ^^^^^^^- 

prnna  face  a  goo.   ohantable  gift ;   and  none  the  le Jso  be  le 

the  property  ,s  to  be  apphed  .a  such  n.anner  as  the  legatees   hiH 

..t  f.)     And  where  a  testator  gave  a  legacy  to  three  persons    v 

nanu..     A..  B.   and  C,  Nazareth  House,  Hammersmith   or  theh^ 

.s,uces.sors,    and  it  appeared  that  A.,  B.,  and  C  were  «f  \Z  T 

of  .he  win.  and  at  the  testators  death,  holders c'.fXa         itt  I 

m  a  religious  and  charitable  community  occui.vinir  Vn,„, '  ^'^'^'""^ 

it  wa.s  h.,d  that  the  testator  by  the  use  oXr'd™^^^^^^ 
m,isr  have  meant  their  successors  i„  oflice,  and  that  the  beoTest 
^■a.  therefore  made  to  them  as  officials  of  the  charitv  (v)        ^ 

B,u  where  a  testator  made  a  bequest  to  the  COS  \    u    •.  u, 
-iotv,  upon  trust  to  apply  onltenth   of^he'';':;:  '^t 
purposes  of  the  society,  and  to  pay  the  residue  tomlh     M 
sonety  or  societies  as  m  the  oDinio",,  nf  f}J  *''" 

tlu-  V.  0.  S.  should  be  most  niLTof  L-I  it'""';"S  Y'  °^ 
general  charitable  intention  Jdd  be  S'r  d  f^i'  t  ''f  '" 
of  the  gift,  because  the  "other  society  or  sotietT"  "" 

.u'rr.s,sarilv  charitable.     The  gift  ther.fnr/f    i   ^  were  not 

of  the  bequest  (,.).  *'  '"'  ^"'''*^  "^  *°  "i"c-tenths 

olriTpo^s^^r  t"t:t:r'''"'  r^r  ^-  -^^  ^--  — 
—^  tL  they  wer^  me:::r  b'l  i^;:?' ■  '^  ^"'  '-*  '^  i&'^ 


IV.  Ti,  ;rtainty.-A  charitaLl 


Cn   -I'.'        .         ''«•.■*».(•.  C.   .i7.  2 
''"«"  V.  Mdiiiiirx.  U  h      !•>   1.'..    HI. 

in . hH.. ..«.,,.  .m'li:  ,1,;^;;,; 

la«kJ  <"  H  Hum  for  tl„.  ,  ..riH^.^  f 

if.        .       T  '"•■'»'«■»'  siH-iiiliiic  the 
t  »,  they  plea.„|  :  ,»,  „!  ^j,;^  f  'j^^. 

•"•11(1  III  Hisu'tnont  apDeiiflinir  "  ..„ 
»rts,H,,,,,„e^.i       ,,^P^^^n^     no 

W.ofall.„t„,he,^»idue.Thee![p«^ 
J— VOL,   I. 


!^'  gift  may  fail  by  lapse  (y),  or  IWr.ain.v 

-f.r.nce  to  a  tn.st  ,„  bo  ,lcel„r„t  .„     '"  ''"''  "''"'• 
pea-N  to  have  n,butted  any  pt^Hui^P; 

thcro  was  the  same  difficulty  ^  in  A« 
V.  Vnp„t„ke.  Hupra,  „«m,.lv^  U.at  H,^ 
testator  appointed  truMU-raof      "own 
either  >„  a.l.lition  to  or  in  huIb  itutZ 
for  the  trustee,  of  the  chapel. 

»P|iy    If      the     leaatee     i,    expri-»«lv 

pur,»»es    not    exclusively  ehariiablo ' 

JieDav,d^.„,  [1IK)9)  1  Ch   M7  '    ' 

(<)  /f.    JMlany,    [Hm]    2    Ch     «49 

ST.s»7Ti^f K''i%T; " 

[IWWIIlr   R.  423        '^''•*'^'""«. 
(«■)  ^.  »ee,n««,  [1908]  1  Ch.  720 

staid  in  CImp.  XIV.  ""*' 

(y)  Infra,  p.  238. 

16 
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because  the  purpose  which  the  testator  had  in  mind  has  becomi'  im- 
possible (;),  or  because  the  subject-matter  of  the  gift  is  uncertain  («) 
but  a  charitable  gift  is  never  void  for  uncertainty  in  the  objei  f  [aa] 
Consequently  a  gift  for  charitable  purposes  is  gotxl,  even  if  the 
testator  leaves  the  selection  of  the  specific  purposes  to  his  exi-i  iitor 
or  some  other  i-erson  (b),  or  has  left  a  blank  in  his  will  for  thi-  name 
or  description  oi  the  specific  charitable  institution  or  pur|Miso  to 
which  he  intends  it  to  be  devoted  (c),  or  has  otherwise  failed  to 
indicate  definitely  the  exact  way  in  which  he  wishes  the  niomv  to 
be  applied  (d).  Nor  is  a  charitable  bequest  void  for  uiucrtaiiitv 
merely  because  the  btnly  of  persons  for  whose  benefit  it  is  givi-ii  is 
large  and  fluctuating  (e).  or  because  it  gives  the  testators  tnisteos 
a  wide  power  of  selection  (/).  So  if  a  testator  bequeaths  a  liMjaiv 
to  a  charitable  institution  which  has  never  existed,  this  is  prima  facie 
a  good  charitable  bequest  {<j).  And  if  a  testator  bequeaths  a  l,.<;a(v 
to  a  charity  by  a  name  or  description  which  is  common  to  two  (.r 
more  institutions,  and  it  cannot  be  ascertained  which  was  the 
intendetl  object,  the  legacy  will  be  divided  between  them,  or  ad 
ministered  cy-prcs  in  some  other  manner  {h).    But  where  a  testator 


U)  Infra,  p.  23(1. 

(a)  Post.  Chap.  XIV. 

(aa)  Thiif  of  course  aAsumrH  that  the 
object  is  a  charity.  But  a  K>ft  may  b<> 
void  for  uncertainty  if  it  is  exprcsiu-ci 
in  such  general  lanf^uage  that  it 
includes  objects  which  are  not 
charitable  ;  post,  p.  231). 

(fc)  As  in  Whicter  v.  Hume,  14  Ilea. 
.'MW;  Lewis  v.  Allenhtf.  L.  R.,  10  Eq.  tMl8; 
Diek  V.  /I«rf»/f3/,  [litbS]  A.  C.  347  (where 
the  powers  (jiven  to  the  trustees  were  of 
the  widest  possible  description).  See 
also  White  v.  White.  Moggridijt.  v. 
Thafkuvll,  iliUa  v.  Farmer,  All.-Oen. 
V.  BiniUbee,  and  other  cases  cited 
post,  p.  234. 

(c)  Pieachel  v.  Parit,  2  S.  *  St.  384, 
post,  p.  23.'. ;  He.  WhiU,  [18931  2  Ch. 
41  ;  He  Macduff,  [1806]  2  Ch.  451. 
The  decision  in  A»ton  v.  Wood,  L.  R. 
0  Eq.  419,  proceeded  on  the  principle 
laid  down  in  Corporation  of  Ohuctsler 
V.  Wood,  3  Ha.  131  (s.  c.  Corporation 
of  Uhucesler  v.  Onhom,  I  H.  h.  C.  272), 
namely  that  a  charitable  intention  can- 
not be  presumed  from  the  men-  gift  of 
money  to  a  public  or  quasi-public  body  ; 
see  ante,  p.  2'25. 

{d)  Att..Gen.  v.  Si/derfih,  7  Ves.  43  n. 
(we  per  C.  A..  tl8»3i  2  C"i.  ii3); 
Comm.  Charitable,  Donation:!  v.  Sulli' 
van,  1  Dr.  &  War.  501  ;  Yaten  v. 
Utiivtrtity  College,  L.  R.  7  H,  L.  438 ;  He 


Uiutahle.  [  1902 1  2  Ch.  79:1.  jio«l.  |,.  2i:' 
He  (larrnrd,  [1907]  1  Ch.  382  ;  (,'«//,(»  v. 
'.'iV/n».  1  L.  R.  Ir.  114;  /V.wJ-  \ 
An..tti„.,  3  Ch.  D.  342,  post.  p.  i:tl 
He  Foreitrr,  13  T.  L.  R.  .Vm.  S(v 
NigUimjale  v.  Goallmurn,  5  Ha,  484. 
2  Phil.  594,  where  the  gift  uas  i" 
••  the  (^ancellor  of  the  E.\ehe({Uir  f.ir 
the  time  beinK,  and  to  be  hy  him 
appropriated  to  the  bentlit"  anil 
advantage  of  ray  belou'd  iciunlrv 
(Jreal  Britain  "  :  held  a  giKnl  i  Imrilahli' 
bequest.  See  ante.  p.  2l."i. 
(f)  He  Hromi,  [1898]  1  Ir.  R.  42,1 
(/)  As  in  Weir  v.Crum-Hr<iirii,[l>Ml 
A.  C.  162,  where  the  trustees  wen-  to 
make  a  scheme  for  the  relief  of  imiiKcnt 
bachelors  and  widowers  "  who  liavc 
shown  practical  sympatliy  eillwr  m 
amateurs  or  professionals  in  the  pursuits 
of  science  in  any  of  its  branches. 
wliose  lives  have  been  cliaractoriswl  by 
sobriety,  morality  and  industry,  anil 
who  are  not  less  than  fifty-fivt  yeare  »( 
age." 

ij)  Infra,  p.  241  ;  He  Daii^,  \i9l<H 

1  Ch.  870. 

(A)  lfo«<T  v.  Childfi.  Arab.  524  ;  «f»- 
nett  V.  Hayter,  2  Bea.  8i ;  Simitn  v. 
Barber,  5  Russ.  112;  He  Clergy  SDrieii). 

2  K.  &  .1.  f)ir> ;  He  KilrertM  Trii-^u,  L  R. 
7  Ch.  170 ;  He  AMiin'K  TrusU,  h  K. 
14  Eq.  230  J  He  Barrmrd,  7  T.  L  R.  73 
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h,-,,...atl.c,l  to  each  of  the  inmates  for  the  time  beinu  of  "the 
...v..,..l  l,..sp,tai,s  of  or  in  the  vieinity  of  Canterhurv  "  a  .ertain 
v,.:.rly  sum.,t  was  hel.l  that  the  becjuest  was  voi.l  for  nn.ertaint 
prinnplly  on  thegronn.l  that  th..a„,o„„t  of  the  f„„,l  ,„  ho  „,„  ..V 
pr.at..,l  t..  answer  the  be,,uest  eould  not  be  .leter.nine.l  (/,/,)       ' 

W  l.rre  the  gift  is  meompleteiy  express,.,!  („.«  ••  t„  ,|„.  p    »   s     •  . 
or  ..„.,.  one  or  more  kindred  institutions  •)  the  Conrt  ^.ml^^tCi 
sifii'iiii'  for  Its  application  (().  "i"  a 

If.  however,  the  exi'cutors  or  trustees  „f  ..  «;ri  i 

>i.^.-i.."ofseh.ctin.the..haHtaMe:;,;;;::,;  ::;;;::;:;;- 

th.'  t,.s,a,o..  s  property  .s  to  be  apphV.I.  th,.  (  ourt  will  not,   ,  s: 
,n  .1...  absen,.e  o   sp..c.al  e.r..umstan..,.s.  re.p.ire  a  scheme,  but  wli 
l.-av.-  the  application  of  the  proi,ertv  to  the  trustees  (n) 

It  will  be  remembenHi  that  when-  a  testator  makes  a  b,.„n..st  to 
a  .  laritable  society,  and  g.ves  it  a  power  of  application  sutf      .t 
WKle  to  cover  non-charitable  objects,  the   Court  wili   nT    (     ' 
general  charitable  int,.ntion  from  the  mere  T    tT,       th  •'''  " 

isa.haritableoneO).  ^  '""^  *'"   ■"'""•ty 

If  a  testator  gives  a  l,.jjacy  to  a  charity  bv  a  i)-,rti,.„l 
-Lscription,  ami  it  is  found  that  there  is  m^  i^  """"""■ 

answering  the  .lescription,  and  that  there  arr'""  ■'''''^' 
tions  to  which  the  description  nartialh  a,  '"'  ?""""  '"•'^*'*"- 

a.i.i.ib.e  to  shew  the  lo^lity  S^.:      ^  ^^^^^^^  i^ 
and  the  .onnection  between    the   testator  V  i  "^'""•''' 

•'-(/•);    for    example,    it    n.a       rpXrVart."^   t"'    '' 
d.n„«  his  l.e  subscribed  to  one  of  the  inst^tlionr  ,/'"    *"'''*"' 

In  Lr  v.  Pnm  (i«),  the  testatrix  by  a  cnlicil  bo,.,,    !'i    .     , 
of  mi.  to  ••  Highbury  College  "  and  mi  tn''l   ,'"'""'«'  "  '^'S^v 
There  had  formerly  ^en  ai^nsU:::;;^  X.^  i::- f -^-^ '' 

Hhkislon,  2  T.  L.  R   001     a     ,,     .. 

T.  L.  K   277  •   pV'  «"  "i        .•^o*"*'".  9 
,i,'"»^r"'3T.L.R..-,7.3. 
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Iiicirtaiiiiy 
ill  l)ii- 

Hlllollllt. 


Ailiiiiativi 
Kifl. 


\Vlii.ri'  tnig. 
•  its  Iiuvi> 
(li«n-tion. 


Inference  of 

<'li«ril«l)|i. 

intention. 


Ani(ii|2uoii8 
(li'Ni'riptidii. 

I'arol 
I'viilfiict'. 


|!ift«  to  two 
iiislitiiiior  . 


(M)  Flint  V.  Warren,  15  Sim.  02li. 
(1)  Hi  IhlmarChariUibUTruat  1 181(71 

■  *'L"'o';.  '*"  '"  *''''"'«^-  «<*  IKWt. 
pp  ».w.  .4 1. 

y.  ".."ry.   (18(t8|.    I    Ir   R.    127-  Ut 

VA.,  |im«J2(^,.  ,84;..|„„,4/v 
ii'irdiiH,  \r,  T    I,   R    jKo .    u^   o    ".    , 

r™<l7T.i:K.724       •''"'"* 
0)  Rr  Frcman,  ( I908J 1  Ch.  720,  and 

'ithtrra(f«cito<l,  |)o8t,  p.  2.3(1. 
HI  The  r»«..,  of  Rrad«haw  v.  Thnmn- 

'  n»p.  AXXV .  The  foUowine  cases  aigo 
'lluBtrate  the «nH,  principle  :  B^JTy. 


Hr,tmh  Horn,  f,^  Incurnhll  v     IP       j 
('»)4Ha  2M.  '""'""  ""7- 
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OHAPTEB  u.  Highbury  and  was  thenceforward  called  Highbury  College  ;  <  onse- 
quently  if  the  testatrix  had  simply  bequeathed  500^  to  the  Hoxton 
Academy  the  Court  would  probably  have  held  Highbury  CoIIpcp 
entitled  to  it,  but  such  a  construction  was  excluded  by  the  becjuest  of 
100?.  to  Highbury  College.  It  is  true  that  the  principle  of  this 
decision  was  disregarded  in  Re  Maguire  (n),  where  a  ttstatrix 
bequeathed  a  legacy  of  200/.  to  the  I.  A.  C.  S.  and  200/.  to  thp 
I.e.  P.  S.,  both  charitable  institution-s;  at  the  date  of  the  will  there 
was  an  I.  A.  C.  S.,  but  shortly  before  the  testatrix's  death  it  cliaiin..! 
its  name  to  the  I.  S.  A.  S. ;  there  had  never  been  any  such  .so(it>t\  as 
the  I.  C.  P.  S.,  but  the  I.  S.  A.  S.  had  objects  similar  to  thos»«  which 
woiUd  have  been  carried  out  by  the  I.  C.  P.  S  if  it  had  existed  for  the 
purposes  indicated  by  the  name  ;  it  was  held  that  the  I.  S.  A.  S.  was 
entitled  to  both  legacies,  but  the  Attorney-General  did  not  objpf  t.and 
the  point  decided  in  Lee  v.  Pain  does  not  seem  to  have  been  ariiiUMl. 
In  Re  Jot/  (o)  the  tcsiatrbc  bequeathed  a  legacy  of  200/.  taih  tu 
two  societies  which  anmigamatt'd  after  the  date  of  the  will  •  it  was 
held  that  the  united  society  was  entitled  to  400/. 


Where  two 

■ocieties 

unit<?. 


Uift  partly 
good  and 
partly  bad. 


If  a  testator  bequeaths  a  fund  for  two  definite  purposes,  one  nf 
which  is  illegal  and  the  other  charitable,  the  question  arises  how 
far  the  latter  purpose  can  be  carried  into  effect.  According  to 
some  of  the  authorities,  it  seems  that  if  the  illegal  purpose  is  the 
primary  purpose,  the  surplus  only  being  given  to  charity,  and  the 
primary  purpose  is  of  such  a  nature  that  the  amount  re<juire<i  to 
carry  it  out  cannot  be  ascertained,  the  result  is  that  the  siirphis 
cannot  be  ascertained  and  the  whole  gift  fails  (p).  But  if  thi' 
primary  purpose  is  of  such  a  definite  nature  that  the  iestatormiist 
have  intended  the  charity  to  take  a  substantial  sum  bv  wav  of 
surplus,  then  the  effect  of  the  failure  of  the  primary  purpose  is  that 
the  charity  takes  the  whole.  A  common  instance  of  this  kind  nf 
gift  is  where  a  testator  gives  a  fund  upon  trust  to  apply  the  income 
in  the  first  place  in  maintaining  a  tomb,  and  to  apply  the  surplus 
to  some  charitable  purpose  ((/).     In  Hoare  v.  Osborne  (r),  there 

(n)  L.  R.,  9  El).  632. 

(o)  60  L.  T.  175.  Soe  Re  Adams, 
4  T.  L.  R.  7.17. 

(p)  Chapman  v.  Brown,  6  Veg.  404, 
stated  below.  Chap.  XIV. ;  Cromit  v. 
Playfoot,  4  K.  &  J.  479.     In  FUk  v. 


AIL-Ocn.  (L.  R.,4  Eq.  521),  Wood, V.-C, 
thought  that  the  authority  of  Chap- 
man  v.  JHrnwn  ha<l  Ixwn  restricted  by 
the  clecuiiiiii  of  the  Houiw  of  I^irdH 
in  Magialrutto  «/  Dundee  v.  Morris 
(3  Macq.  1.34).  Rut  in  Re  Itirtett  (0 
Ch.    U    576),    Jesscl.    M.R.,    thought 


tliat  Chapman  v.  liruwn  va^  nut  at 
fee ted. 

(q)  Re  RogersoH,  [1901!  '  <'li-  "l"'; 
following  Fisk  V.  AU.-(i>tt.,  h.  U..  \  K<| 
521  ;  Dawsna  v.  .Small,  t.  K..  18  K,i 
114;  and  Re  Hirkrll.  il  Ch.  It.  ."i. 
Fowler  v.  Foteier,  3.1  liea.  (ill),  aril 
Kirkmann  v.  Leiri*,  lis  L.  .ICIi.  .'lie, 
appear  to  be  ovemilefl ;  but  the  .taif 
<if  the  autboritiex  is  far  fmni  >aii- 
factory. 

(r)  L.  R.,  1  Eq.  585. 


trMCKRTAlNTY. 
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All  iiiilrliiiiiu 
fiii.stn  void 
iinluNK  for 
charity. 


wrr,.  thre..  primary  objects,  one  of  which  was  ilWal   an.l  If  w 

Ml  that  one-third  of  the  fund  foil  i„to  the  re.sid  Tl'nT  hit  7    -"-• 

chanty  to  whu..  the  surplus  waa  given  took  the  i.^::^ZfZ 

th.' other  two-thirds  after  sat  afvne  the  twn  U.„i     •        "'"'»< '^om 

lU.oweveMhe  testator  has  ,i^:^;;jr  r;::,r:Z^^^ 
,n.s,..  one  of  them  be.ng  .llegal  and  the  other  charitable,  the    W 
vv.n  .-ndeavour  to  ascertain  what  portion  of  the  fund  would  L 
-...,  .nt  to  safsfy  the  illegal  purpose  if  it  were  leg        J'^^rt  ol 

.;  .,ft  fa>i.  and  the  .-harity  only  takes  the  balance  of  th     u'  d  (,) 

f  -ns  nnposs,    e  t.  make  the  calculation,  the  Court  will  divi      th. 

fund  between  the  two  purposes  {().  "iviue  tne 

dohnite  object,  or  must  devolve  as  undis„o«.o,l  nf  t  » 

c«,  »,„.„.  ™,  .„  Md  ,b«  the  .uit'in  :,r";: 

general  consideration  of  such  gifts  will  be  resorvn  i  f  .-  ' 

UMcorta.nty  ;  but  it  must  be  here  notice.!   fhof    \         ,  ^"^ 

i.^  for  charitable  purposes,  and^r^pu^:  :^7,^'^^^^^^^^^ 

nature  nc^chantable,  and  no  apportiolent^f  th  b  ^t  1  il  -.Hu.i. 
made  by  the  will,  so  that  the  whole  mwht  b„  „,.  ", 'fl'"."*  '**  andoiher 
purpose,  the  whole  bequest  is  void  A^^  *  b^. «  >Pl'«l  for  either  indeKnite 

•      ,  "^4ue3i;    18    void  (v).      A     dl.Stinotiiin    n^t    «„        purprwos  vo  d 

reoognused  was  indeed  formerly  taken    that  sue     f  b  .        '  """''"'"'■•■ 

Rood,  if  there  were  tnistees  named T  1'k        r  ^^"^^  *"" 

v.Wit.„t  tnist.  which  i,  c„  either  S»!r-        '*""'  ""■ 
.1-  i.  ^^  „,  ,ei„g  executed  b^  Sr,7'      ""  ™"'°' 

HI.  cieculors,  np„„  trmt  to  apply  and  di.pos.  „f 


IVquestg  for 
charitabln 
and  other 


(»)  jte  Vau^han,  33  Ch.  D.  187 

■J'  »Z-  T-  y''-"""^'  L.   R..  1   E... 
■*;■  *'  ^'fffey'"  Tru.t,  36  L.  J.  Cli. 

,  »  »99.  10  1.0.  fi22;  yam«  v.  Allen 

""'cw.  In,;:  p  '.•.2^"Tht""""'^  '• 


Sid.wy.  fl!)081  I  Vh.  12(1.  488.  So.- 
iMngHam  v.  Peterson,  87  L.  T  7Ai 
post,  n.  (;).  •    '**• 

69;  the   latter  ca-e.    though -defidc^i 

hVm  P  »ft.''\°^'^»"°'"  "'  Gotten, 
nam.  C.,  1  My.  4  Cr.  293 

Ulfiir  V.  i>uBf<i«.  [I902J  A.  C  37 
(y)  1  S.  A  St.  ((!). 


I   '.      i 
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oirrs  FOR  iLLeaAL,  superstitious  ajjd  charitablii;  pukivises. 


cRApriB  IX.    th»"  same  in  or  towards  such  charitable  uses  or  purposes,  person  or 
persons,  or  otherwise,  as  he  might  by  any  codicil,  or  bv  inemo 
randum  in  his  own  handwriting,  appoint,  and  as  the  laws  of  the 
land  would  admit  of  ;  and,  in  default,  upon  trust  to  pay  ami  uniiK 
the  same  in  or  towards  such  charitable  or  public  purposes.  ih  th'^ 
laws  of  the  land  would  admit  of ;  or  to  any  person  or  persons,  ami 
in  such  shares,  manner,  and  form  as  his  (the  testator's)  cxcditors, 
or  the  survivor  of  them,  or  the  executors  or  administrators  of  siich 
survivor,  should  in  theii"  or  his  discretion,  will,  and  pleasure,  think 
fit,  or  as  they  should  think  would  have  been  agreeable  to  him.  if 
living,  and  as  the  laws  of  the  land  did  not  prohibit :    Sir  J.  f,t>8ib. 
V.-C,  observed,  that  the  testator  had  not  fixed  upon  any  part  of  the 
property  a  trust  for  a  charitable  use,  and  the  Court  could  not.  thcr,' 
fore,  devote  any  part  of  it  to  charity ;  he  had  given  it  to  the  triistHs 
expressly  upon  trust,  and  they  could  not,  therefore,  hold  it  for  their 
own  benefit ;  the  purposes  of  the  trust  being  so  general  and  umh- 
fined,  they  must  fail  altogether,  and  the  next-of-kin  become  entitled. 
And  in  Kendall  v.  Granger  (:),  where  the  trustees  were  (iirect«l 
to  dispose  of  the  residue  for  the  relief  of  domestic  distres.s,  assi.stini' 
indigent  but  deserving  individuals,  or  encouraging  undertakinas 
of  general  utility,  in  such  motle  and  j)n>portion8  as  their  own 
discretion  might  suggest,  irresponsible  to  any  person  or  persons 
whatsoever  ;  Lord  I^angda'  >,  M.  R.,  decidetl  that  the  gift  was  void 
for  uncertainty.    He  said  that  to  make  the  betjuest  valid,  it  must 
be  obligatory  on  the  trustees  to  apply  the  whole  (a)  of  ■'  in  charity : 
it  was  not  a  question  whether  the  trustees  m^Iit  aj , '    the  fund 
to  a  charitable  purposes,  but  whether  by  the  words  of  1 1     will  thev 
were  uound  to  do  so.     To  make  the  bequest  valid  it  must  be  ohlipi 
tory  on  them. 

The  principle  laid  down  in  the  foregoing  cases  was  I  lie  mV]w\ 
of  much  difference  of  judicial  opinion  in  the  recent  caseof  /hmtny. 
Att.-Gen.  (b).     The  House  of  Lords  finally  decided  that  the  terms  of 


(i)  .I  Ik-av.  3(«.  See  aliio  Thump- 
mm  V.  Thtimpson.  1  Coll.  392 ;  Klliii  v. 
.Selbt/,  7  Sim.  3.'>2.  affirmed  1  My.  4  Cr. 
-8«i  ("  charitable  or  other  purposcai  "') ; 
Williams  v.  Kershaw,  5  CI.  £  Fin.  1 1 1 
("  benevolent,  charitable,  and  religioun 
purposes");  Wnirv. />««<:fln,[I9021  AC. 
.37  ("  charitable  or  public  purpoiH's  ") ; 
Lanijham  v.  Prttrson,  87  L.  T.  744 
("  charity  or  works  of  public  utility  ") ; 
(Jrimond  v.  Grimond.  (1U05|  A.  C.  124 
("  charitable  or  reliuiouH  inHtitutinna  or 
societies');  Re  I'ardor.  |liKX>|  2  Ch. 
184  ("  public  charities  and  institu- 
tions"); Re  Sidneii,  f  19*)8]  I  Ch.  12i>.  488 


("  charitable  u.ses  or  emiitratiim  u-hcs'i; 
Re  Freeman,  ( lOOS]  I  Ch.  72i>  (•olhir 
societies');  Re  Iktridson,  'M  L  T. 
222  ("other  societies,'  &<'.):  Ht 
Hetrilfx  KsMe,  49  L.  T.  iWT  l"»i^ 
of  hospitality  or  eharity  ") ;  Hnyk  v. 
Ikiyh,  It.  R.  11  Ei|  4:W :  Shn«-t 
Trustees  v.  EMoyCs  Trititlin,  8  I",  .'li; 
Thnmi»m  v.  Shakffipear,  .lohii.  KI2.  I 
I).  K.  &  .1.  399 ;  Re  ./nrtmin'.i  Eiliilt,  i 
Ch.  n.  r*i 

(a)  See  James  v.  AUm,  .1  .Mir.  17. 
Rr  Jrirman'ii  Kstale.  supra 

(6)  [18991  A.  C.  309,  nvrsiiic j!» 
decision  of  C.  A.  in  Re  llniiUr.  IIW"];' 


UNCERTAINTV, 


••IIAITICK  n. 


..x,.,.nd  the  whole  fund  for  a  purpose  not  .haritable  (nan.elv  the   " 

,mr.  hase  of  advc ..sons),  and  that  c«nse,,uenl I v  there  wan  ,u.  genera 
tru.t  for  charity  and  the  whole  gift  failetl. 
Such  being  the  rule,  the  terms  of  the  trust  will  «r..t  i       i      i 

""-, '  •■■  "'■  *•'"■  ">«".' .».:'  :l« :;::;:  ;^  ^^-  '■"" 

propiiafe  for  describing  onlv  a  charitable  ol.ie..t   «!...,.        i.  puri".-"..  1...1. 

...rc.»,™euo„,„w„™„,,„,  Th„t°:Ei:  y:^^^^^^^^^^^^     

w  icri- t  IP  fnist  was  ff.  U *••;..  ....  ••t"'rmiH[C) 
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wi...n-  the  trust  was  to  lay  out  •  in  sueh  charities  and  other  pub  i e 
pur,,...  as  lawfully  might  be  in  the  parish  of  T.,'  as  the  tr  L,. 
slH-u  I  .hmk  proper,  ,t  was  held  that  the  words  referring  t .    h. 
par.1.  of  T.  preventecl  the  gift  from  being  uncertain,  an.l  U,  .    1 
«ord>    otlK.    pubic  purposes"  meant  purposes  ejns.lem  ..."  e 
...... .  hantable.  an<l  that  thev  were  used  only  as  H||i,  ,  „,.  «  J    ^     ' 

mn  ..f  purposes  which,  although  charitable  within  the  sta  tie  f 
Kj.al.eU,,  (and  in  that  sense  included  in  "  charit  ies  ^.Ze  .^^ 
w.tl..„  the  popular  meaning  of  the  wonl  -  charities."  u..d  therefore 

;::r"tfe;^^''^"'"^-^- 

■Again,  in  Pocock  v.  Alt.-Gen.  (rf),  where  a  testator     f.        •  • 

r.«J«.  .( .(     1„  1,0  Bivc,  bj.  hi,  executor,  ,„  ,u,|,  ,1,.  i,«l  ,    ,, , 
: :.» ..  bo  .h„„,a  b,  .„,  ,„.„n.  codW,  Biv,.  ,h,  ™      '  *    . 

"f  ..iv  .»,;    p„.  then  ,„  be  di.ttib„t.d  bv  bi,  oxciufr    a    ,b 

.or,  to  oho™,  tbem  '°  ''"  "  ■""  ""IIOK 

IS  a  gofKl  charitable  gift  (f)      Andairift"  f  "^ '"'««  ^  objects 

K     \'  I-    Aiui  a  gift     for  such  missionary  objects 

[,'i 'if- *"•'"■«'•"««  that  of  R,,nmr..r. 
r.';  ^•?*:i«".  3Ch.(i7(i.     Th.. 

'tl  «<■  .S««„».   28   Ch.    i)    404.    D.. 
'WW  0    Shs    Ca.   1224.   Jemmit   v. 


•'Xpmwion. 


t-.t<nham-.    disapproval     of     it^ 
f-iii"  y.  sdby,   I    .My.    ,v    ^.^    .„;,' 

■S.^;  also  W,lk,„m,n  v.  /„«di,r,„.  j/r" 
••^''."O.  where  .h.  «ift  wa.^  ,„.,!,"; 
•■<pc"cihod  charilal,!..  institutions  •  .,r 
»ny  other  religio..-  in.titu!i,»,«  „r  ,,ur 
l««os  ■  a.,  the  trust.-..H  mi^ht  think 
pro,K-r :  ami  it  was  held  that  the  w'^ 
reh^ous  mast  U-  ,arrie-l  .,n  so  a.s 
o  a,  nly  to  the  "  pur,KH,«."  and  that 
thcK,/t  wasguod.     Sou^rift  fo,  charitie" 


M 


Distinction 
wlirre  thi>  KiH 
in  for  charit- 
able and  othrr 
wiGcrtainp)! 
objectd, 
though  appor- 
tionment irft 
to  triutcca. 
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LtuiTw  IX.    as  M.  shall  (telwt."  if  M.  w  known  to  the  testator  to  \>e  engapd  in  a 

particular  kind  of  missionary  work,  is  not  void  for  uncertaintv  If) 

And  if  a  testator  makes  a  befjuest  to  A.  "  for  the  (hi.ritahlp 

pur^todes  agreed  on   between  lis,"  evidenee  is  admissihlp  t..  >\uvi 

what  those  purposes  were  (</). 

The  foregoing  cases,  where  the  gifts  were  held  void  for  lUKcr 
tainty,  must  he  distinguishe«l  from  those  wliere  the  hecjiiest  i-  f„,. 
a  charitable  purpose,  and  for  another  usr.Ttained  obje<t  ;  for  here 
even  though  the  amount  to  be  devoted  to  each  object  be  not  siiei i- 
fied,  and  the  apportionment  be  left  to  the  discretion  of  tnisfecs. 
yet  the  trust  is  such  that  the  C!ourt  can  control  the  execution  of  it 
so  far  as  to  see  that  the  trustees  appropriate  no  part  of  the  1,.  n.-rit 
to  themselves;  whereas  in  the  former  cases  the  non-<  Imrital.lp 
object,  (which  may  absorb  the  whole,)  is  so  indefinite  us  to  U 
wholly  beyond  the  control  of  the  Court ;  and  to  hold  that  sii.  1,  a 
gift  is  valid,  would  be  in  effect  to  hold  the  trustees  entitled  for 
their  own  benefit. 

The  objects  among  whom  the  trtistees  are  to  apportion  the 
testator's  bounty  being  sufficiently  definite,  are  not  to  l.c  ,iis. 
appointed  by  the  trustees  refusing  to  exercise  their  power  or  dying 
before  doing  so.  In  such  event,  the  Court  will  divide  the  hml 
equally  among  the  several  objects,  upon  the  principle  that  cinality 
is  equity. 

Thus,  in  Att.-Gen.  v.  Doi/leij  (h),  where  a  testator  directed  his 
trustees  and  the  survivor,  and  the  heirs  of  such  survivor,  to  dis- 
pose of  his  property  to  such  of  his  relations  of  his  mother's  .side  as 
were  most  deserving,  and  for  such  charitable  purposes  as  theyshould 
also  think  most  proper :  one  of  the  trustees  declined  to  act.  and 
Sir  J.  Jekyll,  M.  R.,  directed  that  one-half  of  the  property  should 
go  to  the  te.'itator's  relatives  on  the  mother's  side,  and  the  other 
half  to  charitable  uses. 

So,  in  Saltisbury  v.  Denton  («),  where  a  testator  bequeatln^d  a 
fund  to  be  at  the  disposal  of  his  widow  by  her  will,  therewith  tu 
apply  a  part  to  the  foundation  of  a  charity  school  or  such  other 
charitable  endowment  for  the  poor  of  0.  as  she  might  prefer,  and 
under  such  restrictions  as  she  might  prescribe,  and  the  remainder 
to  be  at  her  di.sposal  among  the  testator's  relatives  as  sho  might 


Triwtccg 
decUninK  to 
apportiuii, 
doneca  take 
ei|ually. 


societies,  and  institutionn  "  to  be 
selected  by  A.,"  whw  hekl.  on  the  con. 
text,  to  mean  cliaritalile  HocirtieH  and 
institutions.  He  Itowjlai,  3.5  Ch.  1>.  472. 
See  nUo  Arnotl  v.  AntUt,  I  lltOtiJ  1  Ir.  K. 
127,  ante,  p.  2ll>. 


(I)  flc  Aewnv,  97  L.  T.  I3t». 
('/)   He  HuTfaUe.  fH»02!  2  Cli.  791 
(A)  4  Vin.  Al.r.  48r>,  2  K<|.  fas.  Ab. 
liM.  7  Ves.  58.  n. 
(I)  3  K.  «  ,1.  .'>21». 


tXKTRmi!   OK  «'YPII*8      KAtM'RK 


LAI'SK, 


•lUl'TKH  IS 


dire. t :  the  wi<low  having  .lie,!  without  oxenwing  h.T  power  of 
apprtioning  the  fund,  it  was  held  by  Sir  W.  V  W.mxI  \  ( •  th  t 
the  pift  w««  not  void,  but  th«t  the  ('ourt  woul.J  .livi,l..'th,.  fund 'in 

I,.  Ad,.un  V.  Voir  (;).  where  a  te-tator  k^ueathod  the  residue 
of  fns  ,K.rsonal  estate  (consisting  partly  of  loa.ohold  nrum-rtv)  to 
tr.H.H..  upon  trust  to  layout  the  .same  in  building  su..h;  n.onn.nent 
to  h,.s  memory  as  they  should  thini:  tit,  and  in  buiidinu  an  or^an 
«all..ry  .n  the  pari.h  church.  ,t  was  hel.l  by  LonI  I.an^.lal,.,  M  K 
.Imt  the  trustees  had  not  rightly  exercised  their  .li^retion  in  applv-" 
mg  the  whole  t<,  he  n.onument.  and  he  referred  it  to  the  Master 
N.  ascertam  .„  wh.t  proportion  the  r^due  ought  to  be  divide, 
between  the  two  objectx.  "iwuti 

This  case,  it  willl^.  observed,  differs  from  the  preceding,  in  the 
n|o.Ie  of  d.v..s.on  adopted  by  the  Court ;  the  specific  natuf  o  L 
oi;,.ts  enabimg  the  Court  to  apportion  the  fund  between  them 
*.tho„t  resor^u.g  to  the  expedient  of  cutting  the  knot  bv  eon 
d.v«.o„.  But  the  case  is  equally  .n  anthoritv  against  hoM  J 
;lie  bequest  void  for  uncertainty  (*)  "  * 

And  if  instead  of  a  trust  for  a  charitable  and  another  .lefinite 
object  there  be  a  trust  for  a  charitalde  or  another  clefinite  Ibj"  t 
as  rustees  shall  appoint,  there  would  be  an  in,pli„l  tru"t  for  Cv,' 
m  default  of  appointment  (0.  ^"^^ 

In  />m,  V.  Worrall  (m),  where  the  trust  was  for  charitable  or 
P.OUS  n)  uses  at  the  discretion  of  the  trustee,  or  otla-  W  S  the 
benefit  of  the  testator's  sister  and  her  children  •  one  of  V''/"7''^ 

-^eauthoriti::is-j^^r— -^^-- 

V.  Doctrine  of  Oy-pres-Pailure-LaMe     Fv     f       r 

the  law  restrains  the  dediaatinr;  ^^^^~        ''^'^  ""  ^"  *»■"  ""■1"-'°' 
tne  Uedication  to  charitable  uses  of  leaseholds  l'"""  l-^^ 

iJ-'  j"i'?"'"  ^-  "'^''">- ■*  Vm.  7»«.  r,  v,^    i'"nw 
^;f..||.   4!.-     Hut   «/r/J,^:r\:  "'^•*-'' 
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.«  R-«v.  3«3.  Tho  trust  fur 
'■"il'l.ni;  he  «rK«n  gallery  failed  of 
.-u«.  muler  9  (ieo.  2.  c.  Si?  so  fara,  t 
:'r;"'"l  •-"«''«  lea«ehol,|«.  ve 
'™.o«v   Jl>„A,20L.J.Ch.  198. 

«  ;™l      I     .  o*""*"-    'f    ♦hero    are 
«h™1    ohantablc    objects,    and    ll,„ 

, '"  '"'."'  '"luines  to  ascertain   the 
pr«,*.rt.on  due  to  each:  He  R, .ill 

'*',   I    iu<{,  os,»,  Mupra 


/*««;«„«.  I  Coll.  ,1!»9.  H  Jur  8:t» 
('")  I  .My.  &  K.  iMil. 
(")  A  "  |.i.„w  ■•  us,,  is  not  neci-HHarilv 

bv  thi   ''■."^•'  'r/  ""'y  '-^  ""^-  - 


'liaritabic 
(>ur{H)seii 

rt'fl  by 
,'ourlM. 


2S4  fjirw  roR  iLLRnAt,  acpeRHTiTtoirit  and  charitablk  prRto*it» 

•^•^f^"'    *^^  money  chRrgml  on  or  arising  cmt  of  laml.  as  e:;j)l«ii|.  ,l  i,,  , 
i»ub8«iueiit  part  of  thio  chapter.  "  a  man  ni.iv  diiipow  of  hi.  vhol,. 
|MT«onal  MtHte  ip)  to  charitablo  pur|K»«'H  cafwhle  of  i'mlmi„g  f,„ 
ever,  in  despite  of  the  elaiin^  of  his  nearest  kindred  ;   arid  .Ii,|mh; 
tions  m»  i.iadi-  are  -^tronKly  favourwl  in  point  of  connt rue  tj,. 11(0) 
for  by  a  ride  peuliar  t(»  giftjt  of  thiw  nature,  if  the  tlonor  ditlar.' 
his  iiiteiition  ii.  favour  of  charity  indefinitely,  without  any  MHrifi 
cation  of  ohje«  ts.  or  in  favour  of  defined  objects,  whirh  hi41iH.11  tn 
fail,  fronj  whatev.-r  cause ;  altlcuKh,  in  such  cases,  the  |mr;i,iilar 
mode  «)f  appli<'ation  contemplat«i  by  the  testator  Lh  uncertain  or 
impracticable,  yet  the  general  purpone  being  charity,  such  niirjhw,. 
will,  notwithstanding  the  iiidefinitcnesa  or  failure  of  its  inifii.>.liit,. 
o"'^M.^r"'""   "^J'"''*''-  ^  **«•■""'  '"*"  *•««•*•"  (')•     Thus,  in  the  ca.se  of  a  cf,  ,„ 
oy.|irp«.whi-ii.  ^fie  P*^*""  '••  general  (*).  or  to  dim  ifable  uses  generally  (l),  m  f.ir  th,. 
advancement  of  religicm,  exprexsinl  in  the  most  vague  iind  i,„|,,(i 
nite  terms  (n) ;  or  to  such  charitable  uses  as  the  testator's  cxnutor 
shall  appoint,  and  the  testator  revokes  the  apjiointment  of  tli,> 
executor  (r) ;  or  the  executor  renounces  probate  (in  which  < nso  h.. 
cannot  claim  to  exercise  his  di.scretion)  («•) ;   or  to  auih  charitalil,. 
uses  as  A.  shall  appoint,  and  A.  dies  in  the  lifetime  of  the  testator  (/). 
or  neglects  or  refuses  to  apjjoint  (.//) ;   or  to  such  charitable  uses  as 
the  testator  himself  shall  ui>point  or  has  ajjiminted,  and  li.'  die, 
without  mnking  uii  apiKiintment  (:),  or  the  instrument  of  a}i|Hiiiit 
ment  cannot  be  found  (a),  or  where  the  testator  makes  a  di.s|i,.siti„ii 
in  favotir  of  an  object  which  has  no  existence  (h),  or  for  a  purjatsM 


(/))  Since  thu  (laaaiii);  of  the  Mort- 
m«in  and  Charitable  I'ses  Act.  IHUI. 
impure  prnoimlty  ran  be  given  to 
charity,  anil  a  tratator  can  alao  devote 
hiH  real  estate  to  charity,  subject  to 
the  neepwiity  of  its  iK-ing  sold  within 
a  certain  time :  sec  sect.  x.  of  this 
chapter. 

(9)  '''ii-H  V.  Al^it,  7  Vea.  490  :  Amoii. 
Krccm.  Cli.  Ca.  2«2 ;  liaylin  v.  Alt.. 
(km.,  2  Atk.  23!» ;  Da  t'<u<ta  v.  lh  Pom, 
Arab.  228.  cit.  7  Ves.  7»J;  JnhuM,,,,  v. 
SirnnH.  3  Ma«l.  4,'>7. 

(r)  First  edition  of  this  work,  p.  21ti. 
Mr.  .larmairs  statement  of  the  law 
must  Im<  qualilied.  so  far  a.)  gifts  in 
favour  of  detinefl  objects  arc  concerned, 
by  the  decisions  in  Fi»k  v.  AU.-O'n., 
and  other  eas«.s  ;  see  Re  OtfU.  2i)  Ch.  I>. 
MiO. 

h)  All. -Gen.  v.  MattheHv.  2  Lev. 
107  :  s.  c.  .itt.-(l,n.  V.  Pmrtrt,  Pin<h. 
245 ;  Atl.-Utn.  v.  Hance,  cit.  Amb.  422. 

(/)  Clifford  V.  Francin,  Frccm.  Ch. 
Ca.  330;  All.-Oen.  v.  J/erhcl;  Amb. 
7J2. 


(«)    Pomr/icniirt     v.     Pan ,    ,ri,nrl.    \ 
.Mi'l.  tiltJ;  and  easw  i-it^l  ;irii|..  p.  i|t; 
(')   H'kiUw  Whih.  I  llr.  C.f.  |2, 

(h)  .Ul.-Gen.  v.  Pldrltir.  :,  L  I 
N.  S.  Ch.  7.-.. 

(r)  .Mix/i/ridyt  v.  Tluirtmll.  \  W-, 
jiin.  4«4.  3  Hr.  C.  C.  .-)I7.  7  Vt-.  :iil.  n 
Ves.  41(i.  In  this  ca.<e.  and  in  MilU  \. 
Farmir,  I  .Mer.  .Vi.  U)rd  Klil.ni  ».iit 
M-ry  fully  into  the  neniml  (|i«tni.. 
The  division  of  Koniilly.  .M.  1!..  lunira, 
in  t'Uamhfrliiyne  v.  Hnirhll.  41  I,.  .1 
t'h.  78t),  is  erruneouM. 

iij)  Alt.-den.  v.  IUihIIIhi,  i  \'.-i.  iiiri 
3K0,  3  Ves.  2>0. 

(2)  Freem.  Ch.  Ca.  2tl|  ;  M,IU  v. 
Farmtr,  1  Mer.  55;  Ci-nimiatiiMtra  uf 
<'h.  Don.  V.  SuUimn,  I  II.  4  War.  .VU  ; 
(iiWm  V.  (liUnn,  I  I..  K.  |r.  IH. 

{a)  .4lt.-l!fn.  v.  Sydirjtn.  I  Vim. 
224.  7  Ves.  43,  n. 

(*!  Att.-Gtn.  V.  L'ilt(  uf  iMsd^ia.  3  !!. 
<-'.  C  171  ;  Uuicombf  v.  WiHtrintfham, 
13  Ileav.  87;  |xist,  p.  241  ;  Hi  Ihmt. 
119021  1  Ch.  87»>:  but  see  .lH.-'>'c«.  v. 
Oglnndrr,  3  Br.  C.  C.  KM!. 
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rntrru  is. 


whirl,  h^  Immuv  imp««ibl..  (rf) ;  „r  iin,,.., .  .s„rv  (,)  •  „r  ,.«„„„» 
|..call.vb6c»m«lout  in  the  manner  dir..,.,„l  l.v  the  te'.f«,or  ( / )  — 

,.r  l...,ue«th«  to  the  truMt*e«  ..f  «  charity  who  r.Um<  to  «n-ept  (,;  ■' 
or  ,o  a  particular  charity  by  a  ,|..s..ript.on  c.ually  appli.ahl.  „; 
n...r..  than  oncfand  ,t  .-  whollv  ..ncertai,.  whi.h  wa.  i„tI.,Hl,.|(A)). 
..r  mv,r.u  evn,ceci  h.-  -.tention  to  giy,  certain  pro,K.rtv  i„  .ha  i.  v 
.mly  .i,spo.e.  of  ,H.rt  of  it  i„  favour  of  ,...rtui„  n,.„.,..l  .huritahle 
purp...eH(0,or  I.mv..  ..  anka  in  hi.  w.ll  for  the  na.nes  „f  ,f..,  ,.,.J  Jit. 

H...I  rh..  pro,K.r„.m  to  be  aHott,.]  to  ea.h  0, ;  i„  ,| ,„.,  „„  ^J^ 

.U...S.  ,hou«h  the  l.«p,..st  would.  „p..„  the  ..nl.narv   prinnp Is 
«...  «ovem  the  conHtructiou  of  t-   ',„ne„t«ry  .l^n  J,i,.,,,'L 
wh.  ly  or  ,u.rth  vo.d  for  uncertainty,  yet  the  pum,^.  ,„  i,,^ ,h,,i,, 
•li'' "  lowii  as  p„    ns  iMitri,,,.  or  the  Court  of  (•  ,,:,,  V 

It       pres  (X).  wMifxcut 

KoreinnclriritieMarean  exception  ta  the  i;e„     .■  ,,;,    ,     ...  »,      ,. 
-ur.  has  no  ,uri.lictio„  to  adn.inistvr  a  for',,,  !  : ..., ,     !  Z,'!  '>^'^"' '" 
fXHute  the  um  cy-pre..     Cons.  .,uc„tly  if  the  o,-,.  .       '.u  •'""*'" 

api-m    d   In  the  te«t.,tor  to  adm.n.Hter  the  charity  abroad   dis 
Hau.)  „r  refuse  to  accept  the  trust-,  the  gift  fails  (H). 

riic  rule  is  not  displaced  or  HuiM>rH<>iic<l  K,-  .,  ..      i 
.  .....r  charitable  uL  eontaine^r  'LZ  r^;'"^;   ^I;::  t^^^^ 

.kH.  „o    fall  .„to  the  residue;  f.-  thedo.nine  is  tha.    .    ...^  "     ^l:!::' 


i.f 


('/(  Mi..i;,n.  \.  (luim,  2  \,iii.  2t;(j . 
til. .(;,,!  V.  'libnon.  i  !«,.».  .ii;'  „' 
//.iV'fr   ..    7Vfjf>,   .-,    Kui.s.    ll.J;  .'|«.! 

I'h.  IIW.  I.,  CI.  A  Kin.  ouli;  l«  .^i,* 
>.  '.7j,«  12  Sim.  »4;  J/„,/,„  v.  M,u„'. 
«.«.  14  il..  2;m,:  /nr„r,,.r„l,d  S..c„L 
V.  /r,r,,  1  ,14    Ul.  4l«;  /J,  //^,-; 

_/.«.%  24  U,.a.2(».,;  /;,  I  ,//,„- HiM,., 
.'4,  '  /■  •'-'■^=  «*;«"«»  11903]  I  Ch." 
-.1..  iiifr*  n.  (,j.  If  t  he  performance .,( 
<lv  tnij.1  i»  merely  pu.|p„ne,l,  ^nv 
».<u..mlatioii»  of  i,i< omewill  lie  ap,,|i„"| 
l"r  ((!.■  p.irp.«,^  of  ,i,e  „ri«i„tti  'jf,  . 
tori"*  \.  /or6,»,  IS  B,.a.  xVi  ■  4« 
'-f"  V  t>,„,„.  21  Ifc-a.  :u»2i"if'itiJ 
inip,™il,|e.  the  i.irome  is  ..ippliwl  ov 
prr,:    4/r.<,,„.  V.  /{owy,r.a\'es.  714 

ij)  Kf,Uhl„n<,Char,ty,2-,  B,.av.  U... 
;; ''"'"  V  ""'■'"•■•'.  •■!«  Oi.  J>.  :-K,7  ;  Alt . 
'■f«.  V. /*„y.||!KK)||Ch.  31. 

(/)  Mnrt.n  V.  .tf,ir(/A,im.  14  .Sim.  23(,. 
hior,„    \.  .liiHnin,  lii,  fh.    X>    4(j(,    ,,.' 

[I*!].- "'■"*•:■»''»««".  [1903]  1 
i'J)  AU.-din.  V.  ArMreir.  3  VV".  032  ■ 


■•"•■''"'•.  3  Har-.  Iltl. 

(A)  .S,«,„„  V.  /i„W,.r.  .-,  R„«.  ||..  . 
Ii,nnrll  V.  //„v(,r.  2  i{,», .  HI  /.J 
""";«  '*'<■".'*•  '•  K.  *  .1.  .il.-,.     Ah  I,. 

-1^«;:"!-i'ixv-  '"""""•''•  "'•^""'• 

(V '•...'"'"^  *■  •"'■''■'»■  Nhower  I'arl. 
•  h^r  •  */'"'.'"'■  "'•■  '^•^•^  ••>'  '''i-  •■»• 
.l.^^,ri'^  ,  ••'"",•"*'''"  "if-  fr->m  ,h.. 
XXI  '^■•' ■l"'ii!  irusis.  ,„„,  , ■!„,,. 

((I    /'ir.iri,./  ,.  /',/r,.,,  2S    A  SI    -ini  . 

o  chan.y  Ik-  l-f,  in  |,1,.>,.|,.  „lLh.rt 
*.  .\  irni)ini)n,  20  iicav.  .Vt. 
(i)  /^HM  v.   Ailinhif,  i,.   H      |(,  |,< 

i'yHe,\\\m\  I  (h.  8;i 

(H)    .Ve«i  V.  lUtimhr.    I,    H       4    |.„ 

«''••.      Hut    ,f   the  t.uM.e,  ar,.  m    th..- 
^::"",'>-    "'</"Urt    h*<    juris-liction 

1     I    iVi"^r""=  "'  i"!//<«»„,  7r, 

it      •    J"-   '"*=      I"""'    I'     -I'l;     /f« 
/Aim  »  7'rlM^  U|  J,,  x.  43.,. 
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CHAPTER  -T 


But  not  if 
contrary 
intention 
appears  hy 
the  will. 


Gift  to  j>arti- 
cular  charity 


OIPTS    FOR    IIXKOAL,    SPPKRSTITlOrS   ANn   CHAnr.ABl.E    PfRI'osm 

nearest  to  that  which  has  so  failed,  not  the  nearest  to  the  terta- 
tor's  other  charitable  purposes  {I).  But  if  the  testator  expressiv 
provides  that,  in  case  the  particular  mode  of  application  directed 
by  him  should  fail,  the  legacy  shall  fall  into  the  residue,  it  shdiild 
seem  that  the  rule  is  excluded  (wi).  For  however  excepti..im!, 
it  is  a  rule  of  construction,  and  must  yield  to  a  contrary  intentioTi  {») 
Such  contrary  intention  may  be  collected  by  construction  fron, 
the  very  terms  of  the  gift ;  which  may  so  clearly  define  the  par 
ticular  object  of  gift  as  to  render  the  testator's  intention  incapal)!.' 
of  execution  otherwise  than  in  the  mode  pointed  out  by  the  will. 
The  mode  is  then  of  th-  substance,  and  if  it  cannot  be  piirsucil 
the  legacy  will  fe'  altogether.  Thus  in  An.-Uen.  v.  Iiixh„p  „■ 
Ojrford  (o)  the  beques*  "  to  build  a  church  at  W.  wliero  tii.. 

chapel  now  is  "  ;  the  bish„p  (who  was  patron  and  parson)  would 
not  let  it  be  built  there,  and  the  churchwardens  sugf-osti.l  that 
"the  old  chapel  should  be  repaired,  the  living  augmented.  Ai,.' 
while  the  next-of-kin  insisted  that  a  new  church  must  bo  bmlt  an.l 
the  surplus  divi.^  i  among  them  :  but  Lord  Kenyon  observe,! 
that  if  the  bisbo^  ojected  he  could  not  interfere ;  that  a.«  t..  re 
pairing,  &c.,  he  coidd  not  do  that ;  the  intention  must  bo  inipli,  itly 
followed,  or  nothing  could  be  done.  So  in  Corlrifn  v.  Fmwl,  (/i) 
the  legacy  was  to  the  trustees  of  a  chapel  to  discharge  a  nmrtsiai-e 
thereon  :  the  mortgage  had  been  already  paid  off ;  and  Lnl 
Alvanloy  held  the  legacy  void  by  the  stat.  9  Geo.  2,  c.  36  ;  but  he 
also  held  that  if  it  had  not  been  so,  it  would  have  been  vol.!  be(aii»e 
the  object  intended  could  not  be  effected,  and  there  was  no  gmumJ 
to  apply  it  to  any  other  purpose  (q). 

On  the  same  princijjle,  where  a  testator  be<|ueathed  nn.nev  to 
maintain  an  almshouse  on  a  particular  piece  of  land,  and  the 
trust  could  not  be  carrie<l  out  because  the  almshouse  was  not  in 

(J)  Uagor  of  lAjom  v.  Adr.-fkn.  of 
Bengal,  1  App.  C».  «1  ;  A.O.  v.  tMtu, 
ri900]  1  Ch.  31. 

(m)  See  Mnyor  of  Lyonn  v.  Adr.-flfn. 
of  Bengal,  I  App.  Ca.  Ill,  115  (the 
Lucknow  Fmid) ;  Be  Bandell,  Bandell 
V.  Dixon,  38  C3i.  D.  213. 

(n)  See  Lord  Kldon°!<  judgment,  Mmj. 
gridge  v.  Thackwtll,  7  VeH.  (W,  a  case 
which  illustrates  the  length  to  which 
the  doctrine  has  been  carried. 

(o)  1  Br.  r.  C.  444  n..  and  cited  4  Ves. 
432,  also  2  Ves.  jun.  388,  3  Vc«.  IMti 
In  AU.-Gtn.  v.  Binhop  of  Cht»Ur.  I 
Br.  0.  C.  444.  the  legacy  was  n-taiiicd 
until  it  conlil  Im'  seen  whether  the 
ohjcct  which  Ihi-  Irsttttor  had  in  view 
coukl    be  carried   out.     In   lie    \  lUtrn- 


Willt».  Ti  L.  T.  323.  there  w,rv  s„m.' 
general  wotdx  Wiiicli  wcni  to  li»v,- 
prevenfe,l  the  total  failurt-  i.f  iKr 
lH><|ueHt.  If  prop<'rly  i»  given  tochariiv 
in  an  uncertain  futuri'  <v<-iii.  linn' 
ill  a  resulting  truxt  in  the  mi'aiivdiil.': 
AU.-Uen.  v.  Vraitn,  21  Ifc-a.  WXl.  A> 
to  the  Rtile  against  I'crpetiiitii'*.  »f 
ante,  p.  211. 

(p)  4  Ve«.  431. 

(?)  Be  White's  TrtuU,  X\  V\\.  |),  «li. 
seema  to  have  been  deciiled  i«i  thin 
principle,  though  the  V.C.  (H«<nii) 
said  that  the  case  was  "  puri'h  mtl 
distinctly  that  of  a  lapw^l  leu-mv,  A 
similar  i|uii<ti4in  arose  in  Sihhi»  v 
ll,ri>rrt.  k  K.  7  Ch.  2,12.  hut  »»«  11..1 
di-eidtol. 
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mortmain  it  wa«  held  that  the  bequest  could  not  be  administere*!    r„.„KH  „ 
cypres  (r).  — -     *  'ti 

But  if  a  testator  bequeaths  a  sum  of  money  to  estabUsh  a  charitv    w,„...  u„ , 
.nvolv.ng  the  future  accjuisition  of  land  (the  land  to  be  provided  "-.uir.,! 
from  some  other  source),  the  Court  will  inquire  whether  the  nece.s-  TC'r 
sarv  land  will  be  acquired  within  a  reasonable  lime,  and  if  not  the  '"'"'  '"»>  be 
!..,..(>•  will  be  administered  cy-pr^s,  provided  the  testator  shews  o*vS'*'*''^ 
li  jiciiiTal  intention  in  favour  of  chariiy  («). 

In  Att.-Gen.  v.  Bushh;,  {().  a  testator  "in  141M  devised  nrooertv  in  i 
I.  applied  for  ever  in  the  discharge  of  the  tax  of  thrcomloS       '-  "' 
of  a  certain  town  to  King  Henry  VII.  and  his  succes-sors  •   it  was 
not  known  what  was  meant  by  the  tax  referred  to,  and  the 'freemen 
;;     '"  ^""" ''"!!'"".«  \':i\'"{'^'  '-^t  of  appU-ing  the  income  for 
th.Mr  own  benefit :   m  18a7  the  Court  directe,!  a  scheme  to  be  pre 
pan.1  for  the  application  of  the  income  for  the  benefit  of  the  town 
or  .t.  ndiaitants  generally.     In  this  case  it  is  clear  that  the  propert 
lm.l  been  dedicated  to  charitable  purposes  by  lapse  of  time   but  if 
...  a  similar  case  the  question  were  raised  on  the  .leath  of  the  testator 
.t  may  be  t  at  the  specific  purpose  for  which  the  .lolXt^ 
givci  would  be  held  to  have  failed.  • 

If  atestator  bequeaths  a  fund,  the  hu-ome  of  which  is  to  be 
app i..H   in  repairing  a  road,  and  the  duty  of  repairing  it  is  after 
wani.  bv  statute  impos«l  on  a  Icxal  .uithority    the  authoritv   s 
.•Mtitle.1  to  be  paid  the  income  («).  authorit)  is 

The  principle  laid  down  in    III  -C-n   ^    i>:  i  •  ^ 

followed  in  rW„  v-     If  «/   V       "•'""•    ""■    ^''"'"'P    O.t   Oxford    was    TArrry  v. 

follow. d  in  C A^rry  v.  Mm  (,-).  v  here  a  testat<.r  desinxl  that   if  his   •'^<^- 

rr.,nai  cstateshould  besufH..ient  for  the  purpose,  a  prosent^fion  to 
H-.st  s  Hospital  .should  be  bought  for  the  sol,  of  «  f^eml    o 

th   ..crsonal  estate  prov.!  insuth.-icnt.     Sir  ( '.  IVpv,,  M         J, '. 

1I..S  legacy  IS  conditional.     There  is  no  .riff  if  .K  "  ,  ' 

!.•  not  sufHcient  to  fulfil  the  ^J  1 1  t  ••  al  7^  ''^ 

^^ectrnn  is  that  this  isa  gift  for  a  particu  Jpu;^.,.,,^;:    ^ 

take  effect  by  reason  of  the  refusal  of  the  gcLrnors,       d 


•iH.  I.  (    ;«s,  «„d  „th..|-  c«,.«  ;„„i 

.  \'i  '*':"'";/''l""   V.   HroektU,  U   K. 

•  ».u,.  k  l<  h„,  ai»t  o..tt.«„  honuiul  in 

IwT'  "'  i  •  ""'  "•"  »*•  l^-M  ul 
""*  "^  f^  "T*!  iiil.nli„„  to  |„.,„.,i,  ,he 
t«"v  "«  itiv  Mruli     ,s,i  ill   u.    u 


«|U<-«th«l  t  mm  f„r  the  benefit  of  "  .M 
.»..t......    »hicl.  »«.  priv.,«  buiWin« 

"-•.I  f..r  |juriK««  benelicial  t<.  tim  in 
l..h,u„,H„f,he|,„..,i,y.  ,„„„„j,,X 
c«!tsl  to  ..h«nly :  it  wm  hel.1  tli.t  th.- 
Wac.v  nmrt  I*  ii,|„,inisi,.„j  u,„|er  .(.• 
direction  uf  .ho  Court.     S.v  ^  WatlU 

173;  *«  »A,te,  Tt)uU,  mpT%. 
(<•)  I  My.  Il  C.  123. 
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"  Isfisr." 
rimt  V. 
T„yhr. 
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^  therefore  fails  altogether."  After  citing  Alt.-den.  v.  fl„A.,,,  „, 
Oxford,  and  Lord  Alvanley'.s  view  of  the  doctrine,  he  referr.d  to 
the  more  extended  sense  in  which  it  was  understood  by  Lord  Kl.loi, 
and  concluded,  "  In  this  case,  however,  there  is  no  gift  except  i,,  tho 
direction  to  do  that  which  cannot  be  efPected.  It  is  not  witlii,, 
the  principle  of  thase  cases  in  which  the  Court  executes  a  "....ral 
purpose  cy-pris,  the  particular  mode  being  impossible  "  [„■{ 

This  case  has  been  referred  to  as  .standing  on  special  gr.)iiii.|  «, 
a  conditional  legacy.  But  as  the  condition  rwjuired  only  that  th.. 
estate  should  suffic-  for  the  particular  iiKxIe,  the  appellati..,,  of 
'•  comhtional  "  appears  not  to  mark  any  difference  in  kin<l  |,„, 
only  the  cogency  of  the  terms  to  indicate  that  the  m.Kl..  wi..  of 
the  substance  of  the  gift  (r). 

Lord  AKanley  said  h.-  thought  the  legacy  in  Corbyn  v.  t'n-wh 
(supposiiig  it  not  illegal),  as  well  as  the  legacy  in  Alt.-den.  v.  Iii,hm> 
of  Oxford,  might  each  have  been  applietl  in  repairing  the  particular 
building,  though  not  for  any  other  purpose  (y).     But  partial  rx,!,,- 
sion  of  the  rule  is  scarcely  less  significant  than   total  ex.  I„.si„n 
F<ir  the  rule  is  that  where  the  substantial  intention  is  ,  haritv,  hut 
the  particular  mmle  cannot  be  carried  into  effect,  the  Court  (or  the 
Crown)  supplies  another  mode  (:)  :    which  other  mode  n.v,!  not 
bear  any  absolute  resemblance  to  that  interuled  by  the  testator 
only  it  must  first  be  a8.ertainetl  that  none  can  be  found  nearer  to 
it  (a).     Thus  a  trust  f<.r  redemption  of  British  slaves  in  Harbarv 
having,  after  a  long  continuance,  faiieii  for  want  of  objects,  was 
executed   by    f^ord   Cottenhain    in    favour   of  .haritv  s<  li.mis  i„ 
England  and  Wales  (/-).     This  must  be  borne  in  mind  in  considerinp 
the  cases  that  remain  to  be  noticed. 

ill  Clitrk  V.  Tn;ih>r  (<•).  a  legacy  was  bequeathed   •  to  th 


(«•)  Re  rtiiiii-ily  1,1  l.oml,m  Fund. 
|l!Mm]  2  rii.  I.  1*  aniitlier  iiiKiaiipf  of 
I  he  iliKtriiie  of  cypres  beiri);  eu-luile<|. 
the  Ici;a«y  lieiiiu;  conditional  on  a  :tpecifin 
scheme  beiiij?  carried  out. 

(r)  As  li<  conditional  leiiacies  to 
charitieo  liting  void  uiiiler  I  he  Rule 
anainat  I'tipetuities.  see  I'hiiiiih,  rlnym 
V.  liriicketl,  L.  K.  8  Ch.  2(H!,  pimi.  ,>.  2WI. 
{;/)  Sef  also  .\eir  v.  Hmmktr,  L.  R.. 
4  Kij.  ti,55.  where  a  legacy  lo  be  appliisj 
for  a  charitable  puritose  in  a  foreixn 
country  having;  l)een  refuned  by  the 
government  of  that  country,  apparently 
on  grounds  of  public  |H>licy,  it  was  n<)t 
arguetl  that  it  should  be  ap'plitsl  cy-pres 
in  this  countrv.  Vi.  Alt. -lit n.  v.  Cilii 
Of  l,on4"«.  S  Br.  C  C.  171. 


c  trcHiirn 

'I   I'cr  Lonl  Kldon,  7  Ves.  «!l.     Sn- 
also  pel  (iranl.  M.  R..  <l  Vea.  Hf,     Ami 
Hce  Pttur  V.   I'atht,^,,,,.  32  eh.  n.  |:,( 
(Hartley    '^.llierv     Kund);  liue,.    s 
Jacktvn,  3.')  Oh.  1).  4(><l. 

('()  IVr  I^rd  Cottenham,  f  i.  A  i' 
227.  ( Wuinally  t he  rule  s.-em*  t,,  ha\ . 
In-en  wholly  un(|uahtiiHl,  fm,  n.,,  nim 
to  Uilmot.  C.  ,1.  (tipiii.  .Hi.  ;):i.  li," 
<'ourt  thou)ihl  onekiiiilofehariiv  n.iiji 
embalm  a  testator's  memorj  ,i-  -nil  :i 
another." 

{h)  .4U.-'lfn.  V.  lronnum<ifr^  Cm- 
pany,  Cr.  &  Ph.  2()8.  10  CI.  A  Kiti.  mn 
AU.-Urn.  V.  h:dal)i,  !»7  I,.  T.  2«2.  was  the 
case  of  a  denominatioual  schi«.l  fieiiij; 
cl<we<l. 

(c)  1  l)n;w.  6*J. 
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of  thf  F.-mal«  t)rphaii  .Sliool  at  C.  patronwoj  bv  Mrs    F     f,.r  u 

;''i'  "7'-^;i-it>"      th..  .-hoo.  ha,  ,....,-    estahL'r::;    "^"^-^^ 

.na.n.amea  by  Mrn.  R.  at  her  own  ,..xp..„.s.,  without  treasurer  c,r 
..th.r  othnal.  and  see.ns  to  have  ,■„„..  to  an  en.J  about  the  san.e 
tnn..  that  the  testator  d,«l(rf).     Kinder^ley,  V.-C..  «aicl  there  was 
a  r..,  n,,n..se.l  dtstnutton  between  a  gift  showing  a  general  charitable 
,.ur|H,se,  and  pomtn.g  out  the  mode  in  whi.h  it  was  to  be  rarrie.1 
M't"  Wle.,    an,!  a  gift  to  a  parti.ular  institution  :    that  here  the 
...s„t„...M.  be.ng  a  mere  private  school  .naintain.nl  bv  the  benefi 
n.uv  of  Mrs.  h..  he  eoul.l  not  say  the  legacy  was  to  g„  to  anv  other 
n,sm,.,.on.     i,ut  th.  decision  has  been  ..uestion^l.lnd.  Z:^^ 
to  the  later  authont.es,  .t  clearly  cannot  be  supporte.1  un  J  t 
wont  on  the  g^und  that  the  school  had  ,.ome  to  il  e„.l  befc  Jthe 
twtjitors  death,  so  that  the  legacy  lapsetl 

In  M  V.  AV//c«  (c),  a  legacy  of  fixed  an.ount  was  given  to   «      „ 
-h  .>  a  number  ..f  poor  j.rsons  answering  a  certain  descr.pt  on      ^^l^-  ' 
...ne  of  t  K-m  survvcHl  the  testatrix,  but  died  before  pavn.e, ,   ami 
wa.    .Id  by  Stuart.  V.-C..  that  their  legacies  lapsed.    Z  Zl 
y  ,octr.ne  of  cy.pr  s  meant  that  son.e  other  o'bje-t  co  dd  t 

...orti.,  to  their  legacies,  and  it  was^heij  ^ :^  '  ^ li:;.: 
'^  ""■    "-"■  ..f  .iKstnhution  could  take.     The  case  was  .  ,e   Z 

;::;;;;;;;:; -^'^ --•-•''--- -thonty  on  „.';:;:; 

'"•ok.  .  htch  brought  the  ca.se  within  Clark  v.  Ta„k.r.  so  tha, 

-•'  5'*»*"'-MH<»5ji  ch.  m 

eiSSm.  *(;if.  2(i4,  «nte. 
(.0  S«*  l*r   Unl    Herecholl  in    /^c 


W.V'H.r.  fl8I)-.l  I  (,'1,.  a(  p  3-. 

{.'/)  r,  VV.  K.  SI-,.  «|,„  ™h„i,.,1  (but 
obscurely) ;( .l„r.  N.  .s.  79(). '  '""' 
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CHAPTER  IX, 


Fi»t  V. 
Att..(>tn. 


Cmph  whrro 
doctrinr  of 
lap^e  is 
inappliruble. 


the  doctrine  of  cypres  was  not  applicable,  and  the  gift  lapsiMl  hv 
extinction  o(  the  object. 

Again,  in  Fiak  v.  Att.-Gen.  (A),  where  a  legacy  was  given  '•  to  the 
Ladies'  Benevolent  Society  at  L.  as  part  of  its  ordinary  furuLs " 
and  before  the  testator's  death  the  society  ceased  to  exist.  Wood 
V.-C,  said  it  has  been  expressly  decided  by  Clark  v.  Taifhr  and 
Russell  V.  Kellett,  that  when  a  gift  was  made  by  will  to  a  charitv 
which  had  expired,  it  was  as  much  a  lapse  as  a  gift  to  an  individual 
who  had  expired ;  and  that  though  the  point  might  sonie  dav 
require  further  consideration,  he  could  not  interfere  with  the 
settled  authorities. 

Clark  V.  Taylor  and  Fisk  v.  AU.-Gen.  were  followed  by  Pearson, 
J.,  in  Re  Ovey  (»),  and  by  the  Court  of  Appeal  in  Re  Rijmcr  (j),  where 
the  authorities  were  discussed  at  length. 

The  question  sometimes  arises  as  to  the  degree  of  failure  or  cesser 
of  a  charitable  institution  which  will  constitute  a  lapse.  Thus,  in 
Re  Wnriruj  {k),  a  testatrix  bequeathed  a  legacy  to  the  "  St.  ,\. 
School,"  which,  at  the  date  of  the  will,  was  carried  on  under  a  tnist 
deed  as  a  Church  of  England  school  under  the  management  of  the 
vicar  of  the  parish  ;  before  the  death  of  the  testatrix  the  whool 
ceased  to  be  carried  on  during  the  week  in  accordance  with  the 
trust  deed,  but  was  used  on  Sundays  as  a  Sunday  school :  it  was 
held  by  Kekewich,  J.,  that  the  legacy  had  not  lapsed. 

If  the  bequest  is  to  a  named  institution  merely  as  the  instru- 
ment for  executing  the  testator's  charitable  intent,  which  he  fullv 
describes,  the  failure  of  the  institution  will  not  involve  the  failure 
of  the  charitable  trust  (kk). 

It  is  also  clear  that,  where  the  charitable  object  faihs  after  the 
testator's  death,  and  before  the  legacy  has  been  paid,  the  gift  will 
not  lapse.  In  Hayter  v.  Tre(jo  (I),  where  the  bequest  was  to  "  the 
1).  Asylum  for  Female  Penitents,"  which  was  dissolved  after  the 
testator's  death,  it  was  assumed  that  the  legacy  was  to  be  applied 
cypres,  the  ortly  question  argued  being  whether  this  should  be  done 
by  the  Crown  or  by  the  Court.    And  in  Re  Slevin  (w),  it  was  held  that 

(A)  L.  R..  4  Eq.  521 .  See  also  Uny. 
/ord  V.  (luirlaiul,  3  Uif.  tll7  ;  Miikeou-n 
V.  ArdiKjh,  Ir.  R.,  10  Ki|.  44r».  But  see 
t hi!  oliservat inng of  Lord  Solboriie,  C.  in 
Chnmbtitayne  v.  lirucketl,  L.  R.,  8  Cli. 
211. 

(t)  29  ch.  D.  seo. 


(;■)  [ISUr.l  1  Ch.  19.  S<-e  also  Rt  Joy, 
<kt  L.  T.  175;  Ite  Dai:ii»'  Tru-Mlx,  21 
W.  R.  ir>4  ;  He  .lrf.rm*,  4  T  h.  R,  757 
(amal^ramatinn  with  other  institution); 
Jic  linitllitld,  8  T.  L.  R.   GlMi  (discon- 


limiani-e  of  brar.cli). 

(t)  [1907]  1  Ch.  Itie. 

{kk)  Marsh  v.  Alt.-Oen.,  2  J.  &  H.  lil. 
Compare  Alt.-Oen.  v.  Sk iiheiu,  :t  .M\. 
&  K.  347  (abolition  of  ofiin);  /,'. 
Hymer,  [1895]  1  Ci..  19;  /,'.  .l/nn,,, 
[19031  I  Ch.  232. 

(0  5  Rubs.  113. 

(m)  [1891]  2  Ch.  2;«i.  n-vi-rsini;  tlio 
di-cision  of  Stirlinc.  .1.,  |l>t'.)l|  1  Cli. 
37.3.  Compare  the  cuhcs  cititl  supni 
p.  235,  n.  ((/),    in  .snutc   of  wliiili  tin 
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1  iliiiiitrtblf  bequest  to  an  iiistitution  which  ccnHos  to  oxist  after 
tlii>  ti'stator's  death,  and  before  the  K'ffacy  has  been  paid,  <b>es  not 
laps.'  so  as  to  let  in  the  residuary  legatee,  but  will  l)e  applied  l.y  the 
(  invvM  for  some  analogous  purpose  of  charity,  irre8})e(ti\  ■•  of  whether 
(,r  not  any  general  charitable  intention  that  the  fund  ^hall  be  ad- 
ministered cy-pr^s  is  indicatetl  by  the  will,  on  the  ground  that,  as 
ilif  (iiarity  existed  at  the  testator's  <leath.  the  legacv  Ium  anie  the 
|pr(i|M'rty  of  that  charity. 

Tin-  case  of  Mfirsli  v.  Means,  above  cittnl,  was  not  an  ordinarv  case 
(if  lapsi'.  because  the  object  of  the  gift  had  .ea.sed  to  e.xist  hefor'.- 
till'  date  of  the  will.  Probably  the  dec  i.sion  turned  on  the  sjm(  itic 
naiiiif  of  the  gift,  and  if  it  had  been  expressed  in  more  general  terms 
etiVt  t  might  have  been  given  to  it.  Thus  in  Vohhnll  v.  Hohiit  {win),  a 
testatrix  be(|ueath«l  l'(K»/.  to  "  The  Benevolent  Institution  for  X." 
((ies(  ribing  the  charitable  objects  of  the  institution),  an  institution 
whidi  had  existed,  but  had  ceased  to  exist  at  the  date  of  the  will  ; 
tluic  was,  however,  at  the  date  of  the  will  an  old-"stablished  .societv 
called  "  The  Royal  M.  Society  fnr  X..'"  and  it  was  held  that  tliis 
s(Hiety  was  entitled  to  the  legacy.  I'ossibly  the  same  result  might 
have  l)eei'  reached  by  applying  the  doctrine  of  ( y-pres. 

Ill  Hf  Buck  {»).  a  legacy  was  t>e(|.ieath(Hl  to  a  friendly  societv   D.Htum-of 
which  was  e.stablishtHl  to  ])rovide  aniuiities  for  its  members  and     >  l'"'"'*  «!•- 
tliiir   widows    and    children,    if    in     distressed    cin.tmsiinces  ;   i"-.|'i<vi  not 
tlie    legacy     wns     not     required,     becau.se     the     funds     of     the   "'l'"""''- 
SfHiety  were  -sufticient  to  provide  for  the  surviving  annuitants  :    it 
was  held  that  the  legacy  had  not  laps(>d  and  was  applicable  cv  pres. 

If  tlicre  is  a  gift  to  a  charitable  institution  by  name,  and  no  sihIi    \vi,,.r.'  insti- 
institution  can  be  found  to  have  exi.sted,  this  does  not  neces.sirilv  '"|i""»<ver 
prevent  the  legacy  from   being  successfully  claimed   bv  another 
institution,  similar  in  name  or  in  object  to  the  non-existent  institu 
tioii  ((>).     If,  however,  there  is  no  institution  which  can  establish 
its  claim,  it  will  generally  be  presumed  that  the  testator,  in  naming 
the  institution,  merely  intended  to  indicate  the  purpose  to  which 
he  wished   the  legacy  applied,  for  it    is   clear  he  could  not  have 
inteiuletl  to  benefit  a  particular  institution,  and  the  legacy  will  be 
applied  <  y-pr&f  {p). 


t'xistt'd. 


Ijuriiiiiliir  sthenic  which  the  tpstalor 
had  in  niiiul  oiiiiM  licit  hv  {arricil  out. 

Imm;  2Sin    *  (J    31. 

(nl!l8!)ti]  2  Ch.  727.  A  fririHlly 
•miflv  is  iidt  prima  facie  a  charilaltle 
iii-ii'iiitimi.  ami  if  it  comes  tii  an  eiul 
it  fuii.U  are  nut  a|>|ilicaliie  ey-pr*»  : 
I'nnnnci-  \.  Kdinird.^,  |18!Hi|  2  cii.  ti7»; 
i-     vol..    I. 


liniilhirdilr  v    .1(1  -dtn.,   i\'Mf.i     1   Ch 
510. 

(<»)  .Sec   t!ic  ca.scs   rtfcrri'<l   to  intra, 
nolc  (r).  ami  in  ('Imp.  .\.\.W. 

(/I,  lAu<combe     V.     W'liilrtniihuvi,     13 
Heav.   87;   Ri    Miriuire,   L.    k  .  (»   Km 
fi:i2:  Ki    Hymn:  (I Kit,",)  1   CI,.   i>) .   /,., 
/AiiM,  (1!«I2|  1  Ch.  870. 

lU 
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aiFTS   FOR   ILLEGAL,    SUPERSTITIOUS    AND   CHARIT.ABLK    PI'RPOSES 

It  sometimes  happens  that  a  !ega.-y  is  given  to  u  partimUr 
institution  by  s  description  equally  applicable  to  more  than  oiil 
It  cannot  here  be  presumed  that  the  testator  did  not  intend  to 
select  one  in  particular;  for  he  may  have  known,  uihI.  con- 
sidering the  terms  of  the  bequest,  probably  ditl  know,  only  one 
answering  the  description;  yet,  as  it  cannot  1.^  ascfrtainwl 
which,  the  particular  purpose  fails ;  nevertheless  it  is  clear  tliat 
the  legacy  wiU  be  applied  cy-pr^s,  or  divided  betw.-m  x\„.  ,»„ 
institutions  (f). 

Cherry  y.  Moll  (s)  shows  that  there  may  be  a  conditioiuil  U-f,i,-y 
to  a  charity  as  well  as  for  any  other  purpose,  and  that  if  tluMon- 
dition  is  not  fulfilled  the  legacy  fails  in  substance.  Ami  if  th. 
condition  is  such  that  it  need  not  be  performed  within  the  limits 
allowed  by  the  Rule  against  Perpetuities,  the  gift  is  void  (t).  s„,i, 
cases  must  be  distinguished  from  those  where  the  infentii.ii  is  u, 
give  a  fund  to  charity  at  once,  though  there  may  be  an  indofinit, 
suspense  or  abeyance  in  its  actual  application.  If  the  parti(  ular 
purposes  may  be  answered,  though  not  immediately,  the  fund  will 
be  retained— how  long  does  not  clearly  appear :  but  if  those  pur 
poses  turn  out  on  inquiry  to  be  impracticable,  then  the  fund  wiil  he 
applied  cy-pres.  And  during  such  retention  there  is  no  re.sultiiij- 
trust  for  heir  or  next-of-kin  («). 

It  has  been  already  mentioned  that  where  a  testator  shews  an 
intention  to  devote  certain  property  to  charitable  purposes,  and 
fails  to  specify  all  or  some  of  them,  the  property  so  undisposid  (i( 
will  be  applied  cy-pr^  (v).  It  is  also  explained  in  a  suLsequwit 
chapter  {w)  that  gifts  to  charity  are  an  exception  to  the  doetriiie 
of  resulting  trusts  in  this  respect,  that  where  property  is  given  tu 
a  charity  and  the  income  afterwards  increases,  so  that  there  is  a 
surplus  after  satisfying  th"^  purposes  for  which  it  was  given,  this 
surplus  is  also,  as  a  general  rule,  applicable  cy-pr^. 

It  remains  to  be  noticed,  that  the  cy-pres  doctrine  does  not  apply 
to  bequests  which  are  made  void  by  the  Mortmain  Act  of  17:5G  or 
1888,  and  therefore  a  bequest  of  money  to  be  laid  out  in  land  is  nut 
executed  cy-pres,  i.e.,  applied  to  an  allowed  charitable  puriKVie. 

(r)  BenntU  v.  Bayter,  2  Beav.  81  ; 
He  Cltrgy  Soeitiy,  2  K.  &  J.  815 ;  Re 
AUkm's  Tnttls,  h.  R.,  14  Eq.  230.  and 
the  other  cases  cited  above,  p.  23.5. 

(»)  1  My.  at  C.  132,  ant«,  p.  237. 

(0  As  to  the  application  of  the  Rule 
agMnst  Perpetuities  to  charities,  post,  (»)  Supra,  pp.  234  seq. 

P- ,280-  (u>)  Chap.  XXI.  Ke  Aihtona  Chunlv. 

(m)  All.Oen.  v.  Oyla)ui,:r.  3  Ur.  C.  C.        27  Bea.  11.5. 


166 ;  AbboU  v.  Frcuer,  L.  R.,  0  P.  C. 
96  J  Chamberlayne  v.  Brockett,  L.  R..  8 
Ch.  206 ;  Biicoe  v.  Jadaon,  35  Ch.  1). 
460;  Rt  Robin-ton.  [1892]  1  Ch.  'J.5;  ft 
ViUera-Wil.:et,  72  L.  T.  323,  and  the 
other  cases  referred  to  above,  p.  i'ij. 
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Hut  an  .>xpr»Hw  gift  over,  in  case  the  eliarit4»t)lo  gift  cannot  by  law    .M.nt.K  ,x. 
tsk>'  fffff-t,  is  valid  (x). 

Til.'  mison  preventing  a  gift  which  is  void  under  the  Mortmain   llle„«i 
A(t  from  l»eing  applied  cy-pw^s,  namely  that  it  is  made  void  hv    l"'T««"'- 
til.'  statute,  alw.  applies  to  other  gifts   for  piir|K.ses   which   are 
."xpa'ssly  forbidden  (*/).     And  a  similar  rule  applies  to  a  bequest, 
if  th.«  purposes  for  which  it  is  made  are  iljejial  because  they  ar- 
...iitrary  to  the  jH.licy  of  the  lav;  :  such  a  gift  cannot  be  ap"plied 
I  v-pres,  although  the  intention  of  the  testator  i,s  to  benefit  (ai  (ord 
1112  to  his  ideas)  a  .-ertoin  section  of  the  publi<-.    On  this  principle 
he-jucsts  for  promoting  doctrines  inconsistent  with  Christianitv .  <.r 
morality,  .h   with  t!i.    fundamental  ibxtruies  of  the  British  enn 
stitution,  <«■  for  }>arcl»asing  the  discharge  of  persons  imprisond 
for  poml.ing,  have  been  held  void  (2).     Put  where  the  reas.m  wliv 
a  b.-iuest  .  annot  be  applied  in  a  particular  wav  is  that,  although 
not  exitfessly  forbidden,  it  nevertheless  contravenes  the  policy  of 
astatnt.',  then  if  the  juain  object  of  the  bequest  is  .'haritable  and 
i.s  suiii.ieatly  general  it  will  be  applied  c.y-pres.     Thus  in  Da  C.stn 
V.  D,  P,is  («),  a  bequest    for  mstiiicting  peo])le  in   th-  Jewish 
rrligion  was  held  to  be  contrary   to   the  law    relating   to  the 
i:.^tal.lish.'d  (lu.rch.   and   was  applied  cy-pres.     So   in   ('an,  v 
ALU  [bt,  a  bcqu.'sf  for  bringing  up  poor  orphan  children  in'  the 
Roman  fatholic  faith  was  held  to  l>e  void  onlv  in  the  mann.-r  and 
not  in  the  substanc,  and  was  applied  cypres.      Such    beiiuests 
would,  at  the  present  day,  be  held  to  be  legal   in  all  respects   (r, 
hi  AUAlen.  V.  YitU  ((/),  a  bequest  for  providing  the  inmates  of  a 
workhouse  with  fermented  liquor  was  directed  to  be  administer.d 
cypres,  in  such  a  way  as  not  to  contn.vene  the  provisions  of  the 
^^"Kl•!«;  i'";  '-^J"'7LV  ^-  '"■  '  '"  ^^  Thymines  v.  D^  iion„n„l 

/.  lion.,u.l.  r.  Ru«s.  288.    B^„.son  v.        ,-,,.  416  ;rw:^;'  ('."'^^ILV  \ 

C.JI.  395:  A«*,.//  v.   ./„rX-.«,„,   lo  Ha. 
.04;  Thruf,,,  y.   folleU.  2ti  Ufa    \>r, 

„   .„',°   ""VS".'-    ""rtUy,  «...   s,.,.™; 
1>.  ^U>,  u.  (p).  ' 

;«)  AmU.  228.  If  tl.e  U-^wni  l,a.l 
l«'.'ii  merely  u,  aid  ,.f  won.l.iw  in  „... 
oordaMc-  will.  tl,..  J,.»i.s|,  r..|'gi„„,  j^ 


Itulnmuu,  la  Heav.  494;  Carter  v. 
(.rff  1, 3K.  Jt  J.  591  -.^Warren  v.  Hudall, 
4  ib.  «18 ;  and  jxT  Ix)rd  Eldon,  Siblti/ 
^.  I'irry,  7  Vcs.  522;  overruling  Au'.- 
Otn.  V.  Ti/udaU,  2  E.1.  207.  The  grounds 
(if  the  liecision  in  Att.-0'fn.  v.  Hodgson, 
l."i  Sim.  I.W.TkIii'W  that  it  is  not  an 
authority  ag«iri.st  tlio  validity  of  such 
a  (tift  over.  But  an  to  those  grounds, 
we  Wamn  v.  Hudall,  4  K.  &  ,1.  603, 
stated  iKist,  Ch.  X. 

^y).SlH.•.^B..(.'en.  v.  Whornrjod,  1  Vch. 
Sj  11.  :<3i  ;  Mogijridi/e  v.  Thackutll,  7 
Ws  :Hi;  .S',m,»  V.  Quitiliin,  16  Ir.  Ch. 
IHI  ;  17  Ir.  (.li.  43  where  the  oubject 
w  ilis..u.s.-«il.  The  dieta  i  '  the  judges 
"1  ih.^  various  eases  are  not  ea«y  to 
rironeile. 


.n'l'^.i'.P'""'-," »^  '"'^"  '"■'■"  «"^'  «*•«" 

fcldon,  17  Yes.  p.  487. 

rJl^lJr,  ""■  ''"»'■'""•"<'<  and  eases 
r  fern.l  to.  ante.  p,,.  208  seq..  an.i 
Ihe  g..|,eral  priiieipl,,  i„  favour  of  gifts 
ir2l'ti ""^  ''"n^xw,  M,at,Hl  aulira. 
C)  3  0<'  0.  &  ,s.  704. 


supra. 
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imiTBK  IK.  law  relating  to  workhouses.  Hut  if  the  testator  htm  no  general 
chariiable  intention  and  has  only  a  partirular  object  in  view 
which  is  illegal,  then  the  lie(jiu\st  fails  altogether  (c). 


Whether  The  general  law  of  charities  in  hevond  the  scope  of  this  trcatiMo 

the  Crown         i    ^   -^  ■  ■•         i     i     .       ■  i"  .  ">>•. 

or  Uw  Court  "«*  '♦•  mav  "e  mentioneti  that  with  respect  to  the  particular  caws 
wlmiiiiHunt  j,,  wliich  the  Crown,  and  tho.se  in  which  the  Covirt,  undertakes  tln' 
office  of  administering  charities,  the  distinction  seems  to  !«■.  tiwt 
where  the  l>e<|(iest  is  by  the  intervention  of  trustees,  even  tlioiij;!, 
those  trustees  die  in  the  testator's  lifetime  or  refuse  to  ac  t.  it  dc 
volves  upon  the  Court  ( /) ;  but  where  the  object  is  charity  without 
a  trust  interposed,  the  dire(  tion  must  be  by  the  sign  nianiiai  cif  tin 
Sovereign  (</).  .Accordingly,  in  Re  Pifne  (h),  where  the  testatrix  yavc 
her  residuary  estate  to  trustees  in  trust  for  such  cimritabli'  pur 
poses  as  she  might  thereafter  specify  by  cfnlicil.  and  she  failed  to  (l<, 
."o,  it  was  held  that  the  Court  had  jurisdiction  to  direct  u  s.  licnii', 
In  a  ca.se  (t)  where  there  was  a  bequest  to  a  voluntarv  cliaiitabli 
.society,  which  existed  when  the  will  was  made,  and  also  ut  the  dcatli 
of  the  testator,  but  wa;i  dissolved  before  his  a.ssets  could  'ic  :i(ln)iiiis 
tered,  it  was  held  that  the  execution  devolved  on  the  Couri 

But  this  decision  seems  to  have  proccetled  partiv  on  thi-  irroiiiul 
that  the  testator  shewed  a  general  charitable  intention ;  ami  in 
Re  Slevin  (;),  where  there  was  a  legacy  to  a  charitable  institutidii 
which  was  in  existence  at  the  death  of  the  testator,  but  ceaswl  to 
exist  before  legacy  was  paiti,  it  was  held  that  the  legacv  fell  to  lie 
administered  by  the  Crown. 

Both  the  Crown  and  the  Court,  however,  in  the  exerci.se  of  their 
discretion,  alike  act  upon  the  principle  of  adhering  as  ( loselv 
possible  to  the  spirit  of  the  donor's  expressed  or  jiresuined 
tention  (A). 

Where  the  testator's  object  is  sufficiently  defined,  and  is  cai)ali!e 
of  being  carried  into  effect,  it  will  not  be  departed  from  upon  a 
notion  of  more  extended  utility  (/). 

(f)  Si»  per  M.  U.  in  Att.-Gen.  v. 
UwKt,  ti  Co.v,  304  :  Cnrbery  \.  Cox,  3 
Ir.  Cli.  R   231 

(/)  Motmrtd,jf  V.  Thttcheta,  7  Ves. 
36  ;  7*0 iff  V.  Arrkbudutp  of  Canterburjf, 
U  Ve%.  364  ;  Att.arm.  v  Oladeione.  13 
Sim.  7i  ittfi-e  v.  Att.-Gen..  3  Hare, 
1»1  ;  Pmmi  V.  AU..(irn.  3  Cli.  J).  342  ; 
Hr  HtuOMe.  11WJ21  2  Ch.  7»3.  But 
the  Court  fri-inienfh-  ilispenses  with  a 
Bcberae  if  t«<-  testator  has  Kiven  hi:* 
tniiite«ii  an  alixotati-  tlixcrrtion  of  de- 
ttmninincT  the  objectn  of  a  charitable 
gift  :  ante,  p.  227. 


iii- 


(<7)  AtL-Orn.  v.  Fhithtr,  5  L  ,1..  X. 
S.,  Cli.  75,  I'epys  M.  R. ;  Ihnntr  v. 
Ihvee,  Taml.  32  ;  A'"««  v.  i'ti^ijraif.  Ir. 
R..  10  Eq.  21 1.  See  AU.-Uin.  v,  //,  rr,d: 
Aml>.  712,  and  tlie  note  to  Iki  ('.«/«  v. 
/*■  /W,  Amh.  228.  In  Ftl„n  \ .  >/«».«  V. 
4  Ir.  iiUj.  701,  tile  truxtee  diet!  btforfa 
scheme  was  HettUil. 

(A)  |l9»aj  1  Ch.  83. 

(i)  llayttr  v.  Tni/,,,  5  Russ.  Il:t 

(;)  ()t»ll2Ch.  23«. 

(t)  7  V«.  87. 

(/)  AU.-tkH.  V.  WhiMiy,  II  V.-.  241. 
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!„   \\.,lh»  V.  S,J.-aeH.jor  New  Zealand  (e).  tlio  ,,uo.tioti  was    ourrrB., 

nii-<.>(I  wh.'ther,  if  a  charity  institutetl  by  a  Crown  jirrtiit  to  tnmtpeM 

iHronies  in.iH«wible  of  performancp.  the  Court  h«8  jiiri«,li.tion  to  ciTX-. 
administer  it  t->--pre8,  hut  in  the  view  of  the  cam  taken  by  the 
Jii.lirial  Committee,  the  point  became  immaterial  (/). 

Wli.r.-  M  pecuniary  legacy  in  bequeathed  ab^ohitely  to  a  powon,  Wh.r..  ii„. 
lo  Im>  njiplu'd  for  such  charitable  purposes  as    he  may    in    his  '""rt*'"  c-y 
.lis.r.tio>,  sch-ct,    or   is    bequeathed    absolutely    t..    a "  ,„r,K.ra-  felTwi'th. 
ti.Hi  .M-itiiij,'  for  only  charitable  purinwea,  the  Court  will  direct  •""**'""•••. 
|)ay?n.  lit,  without  requiring  that  a  scheme  lie  settleil  by  itself  for 
Its  a|ipn.priatioii  {-/).     And  the  same  rule  obtains  where  a  legacy  is 
uivM  tc.  the  treasurer  or  other  officer  of  a  charitable  institution 
though  not  a  corporation,  to  become  part  of  the  general  funds  of 
that  institution  (h).     But  where  the  legacy  is  to  be  apjilied,  not  as 
part  of  the  general  funds  of  the  institution,  but  for  certain  perma- 
nent charitable  trusts,  which  the  testator  has  pointe«l  out,  the  C„uit 
will  take  upon  its.  if  to  insure  the  accomjilishnient  of  the  testator's 
(ilijei  t  liy  a  scheme  I'f  its  own  (j). 

And  if  a  legacy  is  bequeathed  for  a  charital)le  purpose,  sulnect 
to  a  nmtinuing  condition,  the  fund  may  be  retained  in  court  and 
the  income  jwid  out  so  long  as  the  condition  is  complied  with  (u) 

W  here  a  legacy  U  given  to  a  fon-ign  charity,  the  Court  will  direct   v 
1?  to  be  paid  to  the  persons  appointed  by  the  testator  to  receive  it    -^^'^y- 
and  will  not  take  upon  itself  to  administer  the  fund  (/).     Neverthe- 
kHs  the  Court  has  juris<liction  to  secure  a  legacy  given  for  charitable 


•'oiiliimini; 
I'otiilitiiiii. 


(.1  [I1IH31  A.  C.  173. 
(/)  Tlu'ir  lonlMhifM  held  tliat  fhp 
iloiKirs  wen-  icrtain  Munri  cliicfH.  The 
C.mrt  of  Appeal  in  New  Zeftlaml 
thmwhttliat  tlieCmwnwaN  thegrantor, 
»s  thf  ii«iive.s  tiail  merely  a  right  of 
.«iu|iali«in,  and  not  a  lej^a]  title  which 
ih.'y  lould  tran^fiT  t«>  anyone  elae;  thin 
Mini*  the  correit  \  iew  («■(•  ( |i)0| )  A.  t". 
p.  .'itiTl.  The  Court  of  Appeal  also 
ili.iijulit  I  hat .  Hocording  to  the  law  of 
\r*  Zcalaiiil,  the  Crown,  an  |«ri>nH 
iwtria',  hii<  the  duty  not  only  of  enforc- 
iiiii  (harital.l.>tni»tH,  but  a"lMo  of  pro- 
iMiiMc  Ihr  riKhta  iif  tho  natives  in 
ri^iK-ii  i.f  land  •H'i'upiiHl  liy  them,  and 
ihiii  uhip'  these  two  duties  confli<  , , 
the  Court  may  have  a  difficulty  iti 
;i|ipl>ini;  ihi'doclriiMMif  cy-prts.  The 
•lu.h.ial(  ommitlec  failed  to  appreciate 
'iii>  iKiJnl. 

iv.  Wnlil;  V.  CaUy.  K!  V„  'ton- 
lliTdf  V.  AVir/  „f  Suil.Jk.  i  My.  &  K 
''T  lI'.rr.H  V.  I'lmiry.  ||KON|  I  Ir.  |<' 
>\i.  Itithardmn  v.  Murphy.  [Xm'A]  1  lr 


K.  227  ;  Si^itlyfor  fkf  I'm/xigntion  nfthr 
l-'ipel  m  Fureiqn  PdrU  v.  Att.  ^'.  w  A 
Russ.  142 ;  tVaUh  v.  (lladsUme.  1  I'hil. 
290. 

(*)  See  Wellfiflrnvd  v.  Jonct.  I  8.  & 
•St.  43 ;  He  BarniU,  2!»  1..  .J.  Ch  871  • 
»    .^-    3-*    Ch.     IJ.    628;     In  hmtn 

(i)  III.;  O.r /).../ .S'„«.,  n/llu  Ctrrmy. 
.»/.«,•.  !•  Sim.  (110.  ^  " 

(I.S97)  ICh.  R5.  ' 

()■)  Prun^l,  rf.r.,  „f  Kflinhiinjk  v 
■l«''<ry.  Amh.  iiti;  follyer  v.  Ilurn^u, 
laml.  79;  Mil/ord  v.  R,yn,M«,  I  Phil. 
194;  Kmery  v.  HiU,  1  Ruas.  113.  See 
Mayor  of  Lyons  v.  East  India  Commnu. 
.Moo.  P.  C.  C.  293.  In  Re  fraitr.  22  Cb. 
U.  827,  a  beijuest  wm  pivcn  for  the 
l)enetit  of  the  blind  in  Inverne«M.-»hire. 
and,  the  executor  having  declined  to 
act,  leave  was  given  to  the  Attorney, 
(.eneral  to  apply  to  the  Scotch  Court 
for  the  settlement  of  a  scheme.  Com 
f)arc  furbfn  v.  Forbe.s  18  Bca.  :,:,i. 
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Charity 
Com  mis- 


purposes  by  a  subject  of  the  Crown,  wlicilior  in  or  out  of  this  country-, 
»nd  will  sometinu'S  order  t  he  fund  to  be  carried  to  a  separate  accnuiit 
in  Court,  and  the  income  only  paid  over  to  the  person  iiantnl  jn 
the  will,  subject  to  an  account  of  the  mode  of  its  appliratinn  [k). 
And  if  a  fund  is  given  to  English  trustees  to  be  retained  and  invostni 
in  this  countrj',  for  the  benefit  of  a  foreign  charity,  the  Court  hn^ 
juriMdictinn  (which  it  will  exercise  in  a  proper  case)  to  iiettlo  a 
scheme  (/). 

As  already  explained,  the  Court  will  not  apply   the 
dmtrine  to  a  foreign  charity,  unless  the  trustees  are  withm  the 
jurisdiction  (m). 

It  will,  of  course,  l»e  remembered  that  under  the  Charitable  Trusts 
Acts,  1853  to  1894,  the  Charity  CommiHsioners,  and  in  ^omc  vsm^ 
the  Board  of  Education,  have  power  to  frame  schemrs  for  the 
application  or  management  of  endowed  charities  (n).  Such  whenifs 
ought  to  be  framed  in  accordance  with  the  doctrine  of  cy-pn'-fi.  ami 
if  any  scheme  is  framed  on  a  wrong  principle  the  Court  will 
vary  it  {nn). 


I'liliry  of 
rarlv  litilcM  in 
rpgaril  to 
iliarity. 


VI.  The  Mortmain  Acts  of  1736  and  1888  (o).— "The  polity  nf 
early  times,"  says  Mr.  .Farnian  (p).  "  strongly  favoured  gifts,  even 
of  land,  to  charitable  purposes.  Thus,  not  only  was  no  restraint 
imposed  on  such  dispositions  by  the  early  statutes  of  wills,  i)ut  th>' 
act  of  43  Elir.  c.  4  (q),  as  construed  by  the  Courts,  tended  greativ 
to  facilitate  gifts  of  this  nat  1 1  re,  such  act  having  been  held  to  author 
iae  testanicntarv  appointments  to  corporations  for  charitable  uses  {r\. 
and  even  to  enlarge  the  devising  capacity  of  testators,  by  renderini; 
valid  devises  t'j  those  uses  by  a  tenant  in  tail  («) ;  and  also  hy  a 
copylidlder,  without  a  previous  surrendi  r  to  the  use  of  the  will  (/). 
though  it  was  admitted  that  the  statute  did  not  extend  to  the 
removal  of  jMsrsonal  disabilities,  such  as  irifanry  lunacy,  and  tho 
like  («). 


it)  AU.-Gm.  V.  Lepine,  2  8w.  I8t  ; 
AU.-aeM.  V.  Sturgt.  I»  Bcav.  697. 

(/)  He  Vaglinno,  75  L.  .1.  Ch.  119. 

(m)  A'cu-  V.  Bonaker,  L.  R.,  4  Eq.  (i55, 
ante,  p.  23.'i. 

(n)  See  for  example  He  Peel't  School, 
L.  R.,  3  Ch.  643 ;  Be  Oilekritt  Edura- 
tmnal  Trust.  [1896]  1  Ch.  367.  Educa- 
tional charities  are  now  under  the  con- 
trol of  the  Board  of  Education  :  Board 
of  Education  Act,  1899;  Orden  in 
Council,  1900  to  1902. 

(n«)  Re  Vampden  Vharitiet,  18  Ch. 
D.  311. 


(0)  The  willaof  ' »glatora  ilyina  iiflir 
August  5th,  1891,  are  governed  b>  the 
Mortmain,  Ac,  Act,  1891,  pml,  p.  i',\. 

ip)  First  edition,  p.  197. 

(f)  Ante,  p.  21:: 

(r)  Flood's  rate.  Hob.  13U.  Seo  1  D 
&  War.  303  Heq. 

(*)  AU-Oen.  V.  Bye.  2  Vcm.  4o3: 
AU.-Otn.  V.  Burdtl,  it.  735.  Si-e  al«i 
3  Ch.  Rep.  154. 

(1)  Rivet's  Ciue,  Moore,  890.  pi.  1253. 
3  Ch.  Rep.  220. 

(u)  SeeCo//i>o«'»Co»c,  Hob.  1.16. 
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Ti.  the  iwnie  |Miliiy  we  may  awriJie  that  nil.«  of  «o!wtru«tion, 
prp!<ently  coHHidercd,  by  the  efTect  <if  which  profHTtv  owe  ilu voted 
to  ( harity  was  never  allowed  to  be  diverted  into  any  oth«T  channel, 
by  til.'  failure  or  uncertainty  of  the  particular  ohjcttH,    At  the 
lotmiifncement  of  the  eighteenth  century,  however,  the  tide  of 
iml.lic  opinion  appears  to  have  flowed  in  an  opposite  direction,  and 
the  Ifjrijilature  deenietl  it  necessary  to  impose  further  restrictions  on 
^ifts  to  ( haritable  objects ;   from  the  nature  of  which  it  may  be 
pr.-iiin.ti  that  the  practice  of  disposing  l)y  will  of  lands  to  charity 
hud  Hiifetedently  prevailed  to  such  an  extent  as  to  threaten  public 
iiicoineiiitMice.     It  appears  to  have  been  considered,  that  thin  dis- 
(MHitioii  would  he  sufficiently  counteractetl  by  preventing  persons 
from  aliening  more  of  their  lands  than  they  chose  to  part  with  in 
tli.ir  own  lifetime  ;  the  supposition  evidently  being,  that  men  wen- 
in  little  danger  of  being  perniciously  generous  at  the  sacrifice  of  their 
own  prsonal  enjoyment,  and  when  uninfluenced  bv  t  he  near  prospect 
of  death."     Accordingly,  the  stat.  of   9  tJeo.  2,  t.  SC,  (usually 
tal!.<l  the  Statute  of  Mortmain,) after  referring  in  the  preamble  to 
the  public  mischief  caused  by  improvident  alienations  or  disposi- 
tions made  by  languishing  or  dying  persons  or  bv  other  persons  to 
cliaiitable  uses  to  take  place  after  their  deaths,"  to  the  disherison 
of  their  lawful  heirs  (r),  enacted,  that  from  and  after  24th  June, 
173t>,  no  hereditaments,  or  personal  estate  to  be  laid  out  in  the 
purchase  of  hereditaments,  should  be  given,  cotivevwl,  or  settled 
t.)  or  upon  any  persons,  bodies  politic  or  corporate,  or  otherwise, 
for  any  estate  or  interest  whatsoever,  or  anv  ways  charged  or  in- 
cumbered, in  trust  or  fou  the  benefit  of  any  charitable  uses  whatso- 
ever, unless  such  gift  or  settlement  of  hereditaments  or  personal 
estate  (other  than  stocks  in  the  public  funds)  be  made  by  tleed 
indented  («•),  sealed  and  delivcr-Hl  in  the  presence  of  two  credible 
witnesses  {r),  twelve  calendar  months  before  the  death  of  the  donor, 
including  the  days  of  the  execution  and  death,  and  enrolled  (y)  in' 
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cHArtM  tl. 


Mortmnin 
Act,  I73fi. 


No  hrmlila- 
mcittrt,  or  |M*r- 
Miiiml  cut  ate 
to  Ih>  InitI  nut 
ill  tlif  piir- 
eliHM'  iif  licrr. 
ililanit-ntH,  li> 

1h>  (liNJHIHIll  of 

or  fharKcti  for 
any  cliarit- 
alile  UHo, 
iitlirr  than  by 
inilrntiin- 
onmlliNl  ill 
C'liancrry,  Ac. 


(i)  "The  li'Kialaliim  hax  itHelf  here 
detlan^  the  oliject  of  the  leeislation, 
and  what  the  minchief  was  which  woa 
iiit<-nd«i  to  lie  remedied.  ThiM  recital 
i»  therefore  of  much  importance  in  con- 
"tniinK  llic  rest  of  the  sUtute  "  :  per 
Blackburn,  J.,  8  H.  I*  C.  p.  624.  It 
IS  lianlly  nccciwaiy  to  say  that  this 
I'reamhie  does  not  appear  in  the  act  of 
1S88,  Wiig  inconsistent  with  modern 
idca<  of  parliamentary  drafting.  But 
It  IS  still  rcfirn-d  to  by  the  Courts,  not- 
•ithstandinu  its  ipjieal.  See  per  Stir- 
ling. J.,  [iseni  1  Ch.  p.  425.  and  the 


J'rivy  C'ouncil,  fl89.-)|  A.  C.  p.  <M. 

(if)  The  deed  mill  no  longer  In-  in. 
dentetl,  24  Vict.  c.  U,  s.  1  j  51  4  52  Vict 
c.  42,  ».  4  («i). 

(r)  In  Wirkham  v.  .»/.  „/  llalh.  L.  R., 
1  Kq.  17.  it  wa.s  held  that  the  witnefwen 
must  not  only  bo  prewnt.  but  MuKscr'lw 
the  attestation  clause. 

(»)  As  to  copyholcia,  and  cases  whero 
the  <-.inve>anee  to  trustees  is  by  one 
deed,  and  thr-  declaration  of  trust  by 
another,  see  24  Vict.  c.  9.  ss.  2.  4  ;  25 
Vict.  c.  17,  gg.  1,  3,  4 ;  51  ft  52  Vict, 
c.  42,  s.  4  (9).     A  deed  conveying  to  a 
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Exception. 


Mortmain 
iiiul  Charit- 
able I'Hes 
Act,  1888. 


Chancery  within  six  calendar  months  after  the  execution,  ami  unless 
such  stocks  be  transferred  six  calendar  months  before  the  dcatli 
and  unless  the  same  be  made  to  take  effect  in  possession  (z)  for  tlic 
charitable  use,  and  be  without  any  power  of  revocation,  rcsirva- 
tion  (a),  trust,  &c.,  for  the  benefit  of  the  donor,  or  of  any  pcrsims 
claiming  under  him. 

The  second  section  provided,  that  purchases  for  valnalilc  (oii- 
sideration  shouhl  not  be  avoided  by  the  death  of  the  <.'raiitnr 
within  the  twelve  months,  leaving,  however,  such  purchases  subici  t 
to  the  other  conditions  imposed  by  the  act('>).  The  third  scotidii 
declared  all  gifts,  conveyances,  settlements,  of  any  hereditaments, 
or  of  any  estate  or  interest  therein,  or  of  any  charge  or  incunibraiiro 
affecting  or  to  affect  uny  hereditaments,  &c.,  not  perfected 
according  to  the  act,  void  (c). 

This  act  was  repealed,  except  so  much  of  section  5  thereof  ((/)  ;« 
had  not  been  repealed,  but  the  provisions  of  the  first  three  .se(  tidus 
thereof  as  modified  by  later  acts(i')  were  in  effect  re-enacted  iiy  the 
fourth  section  of  the  Mortmain  and  (  haritable  Uses  Act,  lf<SS  ( ^ ). 
That  section,  so  far  as  material  for  the  present  purpose,  eiiix  ted 
as  follows  :— "  (1.)  Subject  to  the  savings  and  exceptions  contaiiKHl 
in  this  act.  every  assurance  of  land  to  or  for  the  benefit  of  aiiv 
charitable  uses,  and  every  assurance  of  pensonal  estate  to  i)i'  laid 
out  in  the  purchase  of  land  to  or  for  the  benefit  of  any  chiuitaiili' 
uses,  shall  be  made  in  accordance  with  the  requirements  of  tiiis 
act,  and  unless  so  made  shall  be  void."  The  assurance  nuist  (2) 
take  effect  in  ])ossession  ;  and  must,  (;i),  except  as  provided  h\- 
sub.-ss.  (1),  (.")),  be  without  any  ])ower  of  revocation,  reservation. 
&c.,  for  the  benefit  of  the  assuror,  or  of  any  person  claiming;  tnidii 
him.     (().)  If  the  assurance  was  of  land,  not  being  land  of  copvhnld 


eiiarity  Inml  alrcaity  in  niortin.iin  docs 
not  require  enrolment.  Ashton  v.  Jonf.i, 
28  Heav.  4(10. 

(;)  I.e.  piving  tlie  riiht  to  posses- 
sion, Ki-hir  V.  Itriirli  If,  10  H.  1*  Ca. 
Ij'J.  .\s  to  nctiial  retention  of  jM)sses- 
,sion  by  the  tlonor,  not  exj>ri-,»ly  niilho- 
rised  i)y  the  deed,  {urnisliins  evidence 
of  a  seeret  re,servation,  nee  s.  e.  and 
iVay  T.  £o«(,  2  Urew.  44.  A  leaae  for 
year*  to  take  elleet  in  poiwession  with- 
in one  year  is  jfood,  2ti  &  27  Viet.  e.  10(1. 

(a)  This  does  not  preclude  the  donor 
from  reserving  to  himself  a  power  of 
regulating  the  charity,  2  Cox.  301. 
See  also  1  Mer.  ,'127.  And  certain  re- 
strictive covenants  and  other  i)rovi8ions 
are  now  ]«>rmi=sit>Ip,  ««>  24  Viet,  c.  9, 
8,  1  ;  ."il  &  52  Vict.  v.  42.  s.  4  (4.  5). 


(b)  On  this  section  see  Pricf  v,  ll'ilha. 
ii-ay,  fi  Mad.  3(U  ;  Millimik  v.  l.iimlurt. 
28  Beav.  20t> :  and  !>  (ieo,  4,  e.  «.-. ;  24 
Vict  c.  9.  ss.  1,  3,  4  ;  2.1  Vict,  e.  17.  ss. 
2,  .'> ;  27  Viet.  c.  13,  s.  4  :  21)  A  .In  Vi.  i. 

e.  r,^. 

((•)  As  to  exceptions  from  'he  o|Hrii 
lion  of  the  statutory  ristraltit  in  t:nour 
of  the  I'niveinities.  &c.,  see  \»a\. 
1>.  270. 

(d)  This  w-etioii  limits  the  ninjihor  nf 
advow.scins  ti>  be  hi'ld  by  i'(illi>;'  .^  ami 
houses  of  learning,  anil  uus  ii'|>ealinl  liy 
the  Stat.  45  (ieo.  3.  e.  101.  as  toeolleiiis. 
4'c..  in  the  I'niversities  of  Oxford  ami 
Cambridge. 

(( )  iStats.  24  Viet.  e.  !» ;  27  Vii  I,  c. 

n, 

(/)  .Slat,  51  *  .12  Vie',0,  42. 
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or  ciustomarv  toimre,  or  was  of  personal  estate,  not  being  stock  in 
the  p(il)lic  funds,  it  must  be  made  by  deed  executed  in  the  pn>senre 
of  at  least  two  witnesses.  (7.)  Sucli  assurance,  unless  made  in 
sjimkI  faitli  for  valuable  consideration,  must  be  made  at  least  twelve 
iiioiitlis  before  the  death  of  the  assuror ;  and  (!>)  the  assurance, 
or.  if  the  uses  of  land  were  declared  by  a  separate  instninient, 
thoM  that  instnmient,  must  be  enrolled  in  the  Central  Otlice  of 
thf  Supreme  Court  within  six  months  after  the  making  of  the 
assurance.  (8.)  An  assurance  of  stock  in  the  |)ublic  funds,  unless 
made  in  ffx»l  faith,  «&c.,  must  be  made  by  transfer  at  least  six 
months  before  the  death  of  the  as.suror. 

By  section  10,  unless  the  context  otherwise  retpiired,  the  term 
"assuraiue  "  includetl  devise,  becpie.st  and  every  other  assurance 
hy  will  or  c(xlicil,  and  "  land  "  iiuluded  tenements  and  here- 
ditaments, corporeal  and  incorporeal,  of  whatsoever  teiuire,  and 
aiiv  estate  or  interest  in  land  {</). 

The  effect  of  these  two  statutes  was  to  render  absolutely  void 
every  testamentary  gift  of  land,  or  of  any  interest  in  land,  or  of 
money  arising  from  {/«),  or  charged  on,  or  connected  with  land  (/), 
and  every  becpiest  of  personalty  to  be  laid  out  in  land  for  charitable 
purposes  ;  with  the  effect  that  any  such  property  so  devised  or 
liiMjueatlitHl  went  to  the  heir  or  next-of-kin,  or  to  the  residuary 
devisee  or  legatee,  as  the  case  might  be  (j).  The  operation  of 
the  acts  is  confined  to  land  in  England  (k). 

So  far  as  regards  the  wills  of  testators  dying  after  the  .Ith 
August,  1891,  the  fourth  section  of  the  Mortmain,  &e..  Act, 
of  1888  has  been  in  effect  repealed  by  the  Mortmain,  &c., 
\vt  of    18!)!,  referred  to  in  the  next  -ection,  and   land,  and  all 


I'llAPTER  IX. 


(/)  This  ilrrmitinn  is  n'|)ealed  a.s 
nx'arils  the  wills  of  tratnturH  djinc  after 
.".ih  Auiiust.  ISiJl,  Ijy  the  M.  &  C.  I'. 
Atl.  1S91,  Ih>I.)W,  p.  -.'74. 

ih  I'lwt.  p.  iViii. 

IM  A  viiliiiiiaiy  ciivciiaiit  to  jjay  li 
-mil  til  ;i  chrtiny  aftfi'  covenantor's 
ili-aih  is  Miiil  iiiulcr  this  lu'l,  .so  faros  it 
M.piiiil  alliit  chuttcl  feal  as.si't«,  .liffrun 
\.  .U.rawhr.  S  H.  I,.  C'a.  .I'M,  ami  see 
».  1 .  lis  111  \  aliilily  of  "  devices  to  eva<li^ 
the  statute."  ami  as  to  the  olijeet  of  the 
.11 1 :  mill  t'ui  V.  lAmnriK,  \^  K.,  11)  Ki|. 
t.-):!.  liiit  where  a  settlor  eovenanted 
111  lay  a  siini  to  trustees  of  a  deed 
wlicreiiy  a  power  of  ti-Htomeiitary  ap- 
Iiiiintriiiiit  was^iventohiswife;  th'ewife 
hy  liir  will  apiHiiiited  part  of  the  sum 
111  elmritalilc  uws  ;  the  settlor  survi\e<l 
i:u-  -.lii.,  .arui  died  witliout  havinu  (laid 
the  .sum ;  his  eiitate  cuDHUtol  (tartly  of 


impure  |MTsoiialty  :  it  was  hehl  that 
the  Hum  lieiiiu  a  nu'ro  debt  from  the 
settlor's  estate,  the  eharitalile  jMX  was 
not  in  any  part  void  under  the  .Mort- 
main \t'X.  He  WiliMiii,  lit  Ch.  1).  Ijti. 
-As  to  subseription  ftmds.  and  as  to 
parol  declarations  of  triial,  s<>e  Uinlk- 
.sUme  V.  Creed,  10  Hare.  4MU. 

(?)  There  i.s,  however,  a  ilistinetion 
Ixitween  devisM.'s  of  land  in  Kntiland  for 
charitable  purposes  and  beijuests  of 
money  to  purchase  land  in  Knulaiid  for 
c'laritable  purposes,  fur  a  l)ei|uest  of 
this  nature  may  Ih>  valid  if  maile  by  a 
testator  domiciled  abroad,  althoUL'h  a 
devise  by  him  of  the  land  would  1« 
void  :  .see  Ur.  Hewit,  1 181)1 1  3  Ch.  r>t\S  ; 
Canterbury  [Mayor,  <(c,  r')  v.  Wyljutn, 
|I8!»5J  A.  C.  89;  post,  p.  aTa. 

Uj  I'osi,  p,  271. 


Mortmain, 
&e  ,  .Aet  of 

isyi. 
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kinda  of  interests  in  land,  and  money  arising  from  the  snio  <>{ 
land,  may  now  be  given  to  charity,  subject  to  the  nHiuirenu'iit 
that  if  land  is  given  to  charity  it  must,  as  a  general  nik',  he 
sold  within  a  certain  time. 

Notwithstanding  this  radical  change  in  the  law,  the  cffec  t  of  the 
older  acts  of  1736  and  1888  is  still  of  practical  iinportaiuc,  and 
the  decisions  on  them  must  be  referred  to. 


What  sppcies 
of  property 
within  the 
Htatutrs. 


The  act  of  1888,  like  the  act  of  1736,  extends  to  leaseholds  and 
money  secured  on  mortgage,  whether  in  fee  or  for  years  (/),  or  bv 
deposit  of  title-deeds  (m),  and  to  arrears  of  interest  on  any  such 
mortgage  (n),  and  to  money  charged  by  way  of  mortgage  on  snms 
invested  on  any  such  mortgage  (o),  and  even  to  judgment  debts,  sd 
far  as  they  operate  as  a  charge  on  real  estate  (p).  Each  a(  t  als.. 
applies  to  the  proceeds  of  land  directed  to  be  sold  (q).  And  wliere 
a  testator  had  bequeathed  his  personal  estate  upon  trusts  for  a 
charity,  and  afterwards  contracted  to  sell  real  estate,  it  was  held 
that  his  lien  on  the  property  for  the  purchase-money  was  "an 
interest  in  land  "  within  the  meaning  of  the  statute,  and  accord- 
ingly could  not  pass  with  the  rest  of  his  personal  estate  (r).  So  a 
sum  of  money  which  ought  to  have  been  raised  for  the  benefit  of 
A.  by  the  exectition  of  a  trust  for  sale  of  real  estate,  was  held  to 
constitute  an  interest  in  land  which  could  not  legally  be  bequeathed 
by  A.  to  a  charity  (s).  And  it  made  no  difference,  as  sometimes 
supposed  (t),  whether  the  testator  was  alone  entitled  to  the  whole 
proceeds  of  the  land  directed  to  be  sold,  and  therefore  entitled  tn 
take  the  land  unconverted,  or  whether  he  was  entitled  only  to  a 
share  of  the  proceeds,  or  to  a  sum  payable  thereout.    In  either 


(/)  Att.-OeH.  V.  Graves,  Amb.  15.5; 
AU.-Gen.  V.  Catduell,  il).  (i35 ;  All- 
Gen.  V.  Meyrick,  2  Vps.  44 ;  .Itt.-Oen. 
V.  Enrl  of  WinehcUm,  3  Hr.  C.  C.  373 : 
s.  c.  nom.  AU.-Gen.  v.  Hurst,  2  Cox, 
3154:  H'Aiii!  V.  £i«nj».4VeB.21  ;  Pmec 
V.  .irrhhisfuip  of  Caiitirhury,  14  Vos. 
:«U;  Currie  v.  Pye,  17  Ves.  462; 
Kilford  V.  UI,ine;/,'29  Ch.  D.  145.31 
Ch.'  D.  5«.  See  s.  3  of  the  act  of 
(ioo.  2.  and  Toppin  v.  Lomas,  Ifi 
C.  B.  159.  An  to  the  ea,se  of  a  <lel)t 
only  partially  secured  by  niortgape.  the 
security  being  insuflirient,  see  Smilh  v. 
Sopii-ith,  [1877J  W.  N.  208;  not  a 
considered  jwlgment. 

(m)  Alexander  v.  Brame,  30  Beav. 
153:  Lucas  V.  J  one",  L.  R..4Eq.  73: 
CheMer  v.  VhrsUr,  U  K.,  12  Kq.  444 
(deposit  of  lease). 


(n)  lb. 

(o)  Be  Watln,  29  Cli.  U.  947.  Thr 
decision  turned  on  the  question  win  lln  r 
the  testator's  interest  was  such  that  h' 
covild  by  foreclosure  liave  acquiml 
the  original  mortcage;  27  Ch.  11. 
318. 

(p)  CoUinson  v.  Pater,  2  R.  4  Mv. 
344.  And  see  Jtlfries  v.  Ahxaneltr,  s 
H.  L.  Ca.  594. 

(7)  Post,  p.  25<!. 

{»■)  Harrison  v.  Harrison,  1  R.  4  My 
71.  See  also  Shepheard  v.  Heilhnm, 
I)  Ch.  D.  597  (lien  for  premium  payalile 
un  grant  of  lease). 

(*)  AU.-Gen.  v.  Hurley,  5  Mad. 
321. 

(0  Marsh  v.  AU.Gen..  2  J.  &  H.  (11 ; 
Lucas  V.  Jones,  1...  K.,  4  Kq.,  I'.t. 
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casi!.  if  tlie  real  estate  had  not,  in  fact,  been  sold  before  A.'s    ...mtbrix 
death,  his  interest  was  then  an  interest  in  land  and  withir.  the  ^ — ~ 

statute  (m). 

If  a  testator  gave  pure  personalty  to  trustees  upon  trust  to  invest  Kil.^t  of 
ill  investments  which  included  real  securities,  and  to  pay  the  income  '"^'■''•'"t: 
t,.  A.  for  life,  and  after  his  death  to  apply  the  capital  for  the  benefit  locuriti."'"' 
of  a  charity,  the  fact  that  the  trustees  invested  the  money  in  real 
securities  did  not  make  the  gift  to  the  charity  invalid  (c).     But  if 
tlie  siit  to  the  charity  was  of  the  investments  as  they  stood  at  the 
iloath  of  the  te.iant  for  life  the  case  was  different  (w). 

If  money  bequeathed  to  a  charity  arose  partly  out  of  lan<l  and   u-e^vy  ,,«rtl.v 
partly  out  of  pure  personalty,  the  bequest  was  void  pro  taiito  (x).  """i'"!' mit  of 
The  manner  in  which  charitable  legacies  given  out  of  a  mixed  fund 
abated,  is  stated  in  section  viii.  of  this  chapter. 

If  a  testator  was  entitled  to  a  fund  which  was  charged  on  or  aros(>   lu.-niox)  „f 
out  of  a  trust  estate  consisting  of  pure  and  impure  personaltv,  and   i'"""'  "' » 
bequeathed  it  to  a  charity,  the  validity  of  the  be<picst  seems  to  have  '"""'' '"""'' 
ilo|).'iuletl  on  whether  the  fund  could  be  apportioned.    If  it  was 
tharju'ed  on  the  pure  and  impure  personalty,  it  could  not  be  appor- 
tioiiotl,  and  the  bequest  failed  (y).    If  the  fund  arose  partly  out 
of  land  and  partly  out  of  pure  personalty,  there  seems  on  principle 
to  have  been  no  reason  why  it  should  not  be  apportioned,     i.ord 
Cairns,  however,  refused  to  do  so  in  Brook  v.  Bradley  (z) ;   in  that 
case  A.  directed  a  conversion  of  his  real  and  personal  estate,  and 
out  of  the  proceeds  bequeathed  a  legacy  of  M}01.  *o  H.,  payable 
after  the  death  of   X. ;    B.   predeceased  X.,  having  by  her  will 
bp(|ueathed  her  personal  property  applicable  for  the  purposes  of 
mortmain  to  trustees  for  charitable  purposes;    Lord  Cairns  con- 
sidered that  the  legacy  of  3000?.  was  "  charged  "  on  the  real  and 
|.  rsonal  estate  of  A.  and  therefore  could  not  be  apportioneil. 
Malins,  V.-C,  in  a  similar  case  (a)  found  no  difiiculty  in  apportion- 
ing the  legacy  according  to  the  values  of  the  real  estate  and  persoral 
estate  of  the  first  testator,  and  his  decision  seems  correct.     Frv, 
l.  J.,  ill  Re  Watts  (b),  pointed  out  the  distinction  between  nione} 
arising  partly  out  of  land  and  partly  out  of  personalty,  and  money 
charged  on  land  and  personalty. 
Where  a  testator  had  a  reversionary  interest  in  per-onalty. 


(i<)  lirmk\.  BaHlai,  L.  R.,  3  Ch.  672. 
S™  also  Aspitiall  v.  Ronrne,  29  Bcav. 
4li2;  Ciidhtmi  V.Smith,  I'.  R.,9  Ki|.  43- 
Ik  WiilU.  2!)  Hi.  D.  947.  Thus  Hhnd. 
Ij,ilt  V,  Thorfilon.  17  iSim.  49,  ir  ovrr- 
ruletl. 

(')  Bt  Hnmillon,  [1896]  2  Ch.  617. 


(«•)  He  Coreiinin,  62  l>.  .1.  Cli.  267. 

(r)   I»ai7e  v.  HVW(,  6  Made).  71. 

('/)  He  Watts.  29  Ch.  I).  947. 

(:)  L.  R.,  3  Ch.  672. 

{a)  A'c  Hilfs  Trusls,  Ifl  Cli.  0.  173. 

(6)  Supra. 
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which,  (hiring  the  life  of  the  tenant  for  life  was  subject  to  a  |io\vt>r 
of  investment  in  real  securities,  and  the  testator  betjueathcd  thjs 
interes;  1,0  a  charity,  the  exi.stence  of  the  power  did  not  affci  t  the 
validity  of  the  bequest,  if  it  was  never  exercised  (c).  I5ut  if.  at 
the  date  of  the  will  and  at  the  date  of  the  testator's  death,  part  of 
the  trust  fund  was  invested  in  real  securities,  the  be(|ucst  failed 
pro  tanto  (rf). 

Hv  the  older  authorities  the  act  of  Geo.  II.  was  held  to  (v  tend 
to  every  description  of  property  savouring  of  the  realty  ;  us,  the 
privilege  by  a  grant  from  the  Crown  of  laying  chains  in  the  river 
Thames  for  mooring  shijis  (p) ;  canal  shares  ( /) ;  and  money  se(  ured 
by  assignment  of  turnpike  tolls  (7),  or  of  the  poor's  rate  and  cnutitv 
rates  (h).  These  authorities  were  followed  in  comparatively  re(  eiit 
times  by  similar  decisions  regarding  money  secured  by  mortcage 
of  the  rates  imposed  on  the  occupiers  of  houses  by  improvement 
commissioners  (/),  or  by  mortgage  of  railway  (/),  harbour  (A), 
dock  (/),  bridge  (m),  or  canal  (n)  tolls,  all  which  are  conunonlv 
called  debentures  (o).  All  these  were  held  to  be  within  the 
plain  words  of  the  act,  "  charges  or  incumbrances  atTiM  tini.' 
hereditaments." 

But  "  the  current  of  modern  decisions  is  against  the  older  rases, 
and  while  there  is  to  be  discovered  an  inclination  formerly  to  carrv 
the  provisions  of  the  act  beyond  the  legislature,  the  tendency  (,f 
modern  decisions  has  been  the  other  way  "  (p).     Thus  charges  (in 


(d  He  Beaunumt's  Trmla,  32  Bea. 
191. 

(rf)  He  Prichard't  SeUUmenl,  88  L.  T. 
197. 

(e)  X'^us  V.  Coulter,  Atub.  367. 

(/)  House  V.  Chapman,  4  Ves.  542 ; 
Tomlinton  v.  Tonilinson,  9  Beav.  459. 

(g)  Ktiapp  V.  Williains,  4  Ves.  430 
n. ;  Aiihton  v.  Lord  Langdale,  4  De  U. 
&  S.  402.  As  to  Knapp  v.  William'i, 
see  Ke  Chrinlmwi  and  Re  David,  post. 

(A)  Fimh  v.  Squire,  10  Ves.  41.  The 
principle  of  this  decision,  viz.  that  such 
rates  beiiiR  directly  charged  in  respect 
of  the  occupation  of  land  may  be  con- 
sidered as  arising  out  of  the  land,  was 
recognised  by  Cotton.  L.  J.,  in  Re 
Christmas,  33  Ch.  D.  342.  See  also  per 
Lord  Macnagiiten,  Payne  v.  Eadaile, 
J  3  App.  Ca.  (128. 

(•)  Thornton  v.  Kempson,  Kay,  592  ; 
('lutmlhr  V.  Howell,  4  Ch.  D.  tiol  ;  see 
also  Howse  v.  Chapman,  4  Ves.  542 
(where,  however,  the  form  of  security 
is  not  iriveii) ;  Toppin  v.  Ijimax,  l(>  V.. 
B.  159  (Westminster  improvement 
bonds  having  the  bcnetit  of  a  general 


mortgage  of  lands). 

(/)  Ashton  V.  Lord  Lfinr/duk.  supni. 

(k)  Ion  V.  Aahton,  28  Beav.  :i7li;  stf 
Re  Christmiin.  post. 

(/)  Alexander  v.  Brame,  30  Beav. 
153. 

(m)  Re  David,  43  Ch.  D.  27. 

(«)  Re  Langham'a  Trutst,  10  Haiv 
44C. 

(o)  If  the  debenture  was  in  form  u 
bond  or  promissory  note  for  monoy 
borrowed  on  the  credit  of  the  under- 
taking, but  not  by  assignment  ef  the 
tolls  or  of  tho  undertakin<:.  it  »a» 
held  not  wiiliin  the  act.  Mi/(i<  v. 
Per'ijul.  1<?  Sim.  533 ;  and  \wr  \Vi>.«i, 
V.-C.  Re  Langham^^  Tnixt,  *up. :  and 
Bunting  v.  Marriott,  19  Henv.  I(i3 
(Tothill  Fields  Improvement).  'I'lieie  is 
nothing  in  the  word  "  debent'Tc " 
which  imports  a  c'large  on  property  or 
anything  more  than  a  mere  promiiic  in 
j)ay.  See  per  Deiiman,  ,1.,  in  Edijim,- 
ton  v.Fitzmaurice.  20  Ch.  1).  41)9. 

(p)  Prr  I^rd  .St.  l^onard=,  2  I).  V. 
&  G.  019 
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iniprovomont  rates  (q),  or  harbour  clutieH  (r),  or  on  the  undertaking    .  .uitkh  ,x. 

of  H  waterwcrka  corporation  («),  or  on  the  borough  fundn  of  muni- 

( ipil  (.)r()orations  (<),  though  arising  jmrtly  from  rents  of  land. 

havi-  been  held  not  to  give  the  holders  an  interest  in  laiul  so  as  to 

Ih'  within  the  mischief  of  the  act  («).     And  moneys  charged  on 

polid'  rates  are  not  within  the  act.  as  they  tlo  not  atlect  the  land. 

Imt  nurely  give  a  right  to  call  for  payment  out  of  the  rates  (c).    But 

if  money  is  securetl  by  a  direct  charge  on  the  land,  it  confers  an 

interest  in  the  land  and  is  within  the  act  («•). 

Jt  is  a::;o  settled   that  shares  in  all   joint  stock  compani^s  or  shnns  „, 
partnerships,  whether  incorporated  or  not  (j-),  having  power  to  hold   •'"'"'  •'^•"♦''' 
land  for  trading  purposes  {,,),  where  such  land  is  vested  in  the   nnTwill',!','," 
corporation  or  in  individuals  (as  the  case  may  be),  in  trust  onlv 
to  use  the  laud  for  the  purpose  of  profit  as  part  of  the  stock  in 
trade,  even  though  the  undertaking  be  based  entirely  upon  the 
•lolding  of  land,  as  in  the  cases  of  railway,  dock,  market,  gas.  canal, 
mining,  and  land-jobbing  companies,  and  also,  of  course,  where  the 
holding  of  land  is  only  incidental  to  the  business,  as  in  the  ca.se 
of  Latiking  and  assurance  companies,  are  e.\emi>ted  from  the  opera- 
tion of  the  act  (z).    The  exemption  does  noi  depend  on  the  clause 
fre((uently  inserted  in  acts  and  deeds  of  settlement  declaring  shares 
to  be  personal  estate  and  tiansmi.s.sible  as  such  («),  ncr  on  the 
nature  of  the  business  (b),  out  on  the  nature  of  the  individ-aal 
shareholder's  interest  (66).    And  the  fact  that  by  the  dissolution 


I  Ik- act. 


(v)  •hnis  V.  Lawrtnee.  22  Cli.  I).  202. 

(r)  Re  Chri/UmoK.  Xi  Ch.  D.  3:t2. 

(.)  K(  Varkcr,  [18i)I]  1  Ch.  082. 

(/)  Stats.  ■)  &  (I  Will.  4,  c.  7»>.  s.  92 ; 
4,"i  *  411  Vict.  c.  50. 

I«l  l{(  Thomfuon.  45  Cll.  I).  101  :  He 
I'ichiril.  |18y4)  3  Ch.  7U4,  wiieif  the 
authi>rities  are  di.scussed. 

(i)  Hf  Harris,  15  Ch.  M.  ,56.5. 

(«■)  Cluif  V.  Cluff,  2  Ch.  D.  222 ;  Re. 
Hubm.^.  lib  L.  J.  Ch.  207;  Re  llalktl, 
.">  iimii  L.  R.  285 ;  Re  Crosuley,  [18871 
1  Ch.  928. 

{}■)  As  1,1  poiiipaiiics  or  partnerships 
nut  incciriioratcd,  see  Myern  v.  Ptriyal, 
lie.  H.  !KI,  2  U.  .M.  &  (J.  599  ;  Watson 
V.  SyralUy.  10  K.xch.  222  (casu  on  tlie 
.Stat,  of  Frauds) ;  Hayttr  v.  Tucker,  4 
K.  &  J.  243 ;  and  the  authorities  ci'id 
in  iliH.io  cases. 

(v)  .Ve  10  &  11  Vict.  c.  78. 
^  (--)  .!«..(,>».  V.  Oiles,  5  L.  J.,  N.  S., 
Ch.  44 :  Simrltng  v.  Parker,  9  Beav. 
4.')():  Walker  v.  Milne,  11  Bcav.  507; 
Thmnpaon  v.  Tkomp.vm,  1  Ccli.  3Sl  ; 
UiUoH  V.  airaud,  1  De  (}.  &  S.  183 ; 
Aahlon  V.  U,rd  Uingdute,  4  l)e  (!.  &  S. 
402;  Myers  v.  Perigal,  10  Sim.  C33 ; 


Rr     .iinuham's    Tru.it,    I(»   Hare,    440  • 
Kdin  rd.i  V.  flail,  i  1  Hare.  I  ;  0  U.  M.  & 
(''■  74;  Rehiiitt  V.  HUun,  15  C.  K.  (N. ,S.) 
518  (corn-exclianL'e) ;  Haytir  v.  7'ufi!>  r. 
4  K.  &  J.  243  (((wt-book  mine) ;  A'«^' 
iciMe  V.  Daris,  L.  R.,  4  E(|.  272  (land 
comimny)  ;  overrulini.'  Ware  v.  Cumber- 
lege,  20  Beav.  503,  and  Mwris  v.  (Jlynn 
27   Beav.    218.     Sliaren   in   a   rail'wav 
company,  whose  line  is  leawnl  to  another 
comijany  at  a  rent,  are  on   the  8aine 
ijMXxng.,   Taylor   v.    Linley  {l.inleu    v 
Taylor),  1  (iiff.  «7,2  1).  R  &  .1.  84.    As 
to  Surplu-s  Land.^  Stock,  see  Re  UuUo 
09  L.  T.  425. 

(a)  10  Hare,  449.  A  deed  woiil.l  „f 
course  Ik-  insufficient  for  tlu-  puriKw 
iitixicr  V.  tirown,  7  .\1.  &  (ii.  aiti. 
Besid  persoualt  .  uidess  "  i)ure  '  is 
uitliin  the  act. 

_(''.i  kntwistle  v.  />u(m,  L.  K.,  4  Kii. 
272.  Stated  below. 

(/''')  Mytrs  V.  Perigal.  2  D.  M.  &  (!. 
020.  A  deU-nturr-  ?harKiiig  the  "  under- 
♦akiiii:  '•  of  a  railway  coniiwuy  dot's  not 
>.iTe   the   holder  an    interest    in    land. 

.''^V  JIOHt. 
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of  a  company  Bhareboldera  may  become  specifically  inter'sted 
in  the  real  property,  i.-<  to  be  considered  as  a  remote  event,  and 
Ao  more  avoiding  a  bequest  of  a  share  to  a  charitv  than  a  likv 
bequest  of  a  simple  contract  debt  would  be  avoiiitnl,  becauso  jt 
might  ultimately  become  a  judgment  debt,  and  thu.s  u  i  harcp 
upon  realty  (c). 

This  doctrine  was  fully  adopteu  m  Entwintle  v.  Darin  (rf).  wliprc 
shares  in  land  companies  were  held  not  to  be  within  the  .stHtute, 
Hut  if  the  land  of  a  company  or  partnership  be  vested  in  any  ptrsdn 
in  trust,  not  for  the  purposes  of  the  undertaking  generally,  but  for 
the  individual  shareholders  or  partners  in  proportion  to  their  shares. 
then  such  shares  are  an  interest  in  land  within  the  meaning  cf  the 
act  of  Geo.  II.,  for  then  the  individual  shareholder  would  huve 
power  to  call  upon  the  trustee,  not  merely  for  his  share  of    'e 
profits,  but  for  part  of  the  very  land  itself,  which,  in  \h 
previously  considered,  he   could  not  do  (e).    So  a  »\i&v 
private   partnership,  nolding  land,  is  within   the  statute,  t. 
(unlike  a  share  in  a  public  company)  it  cannot  be  realised  \>:tho:it 
sale  of  the  land  (./). 

The  current  of  decision  regarding  debentures  secured  by  niortj;a>'e 
of  the  undertaking  of  a  railway  or  similar  company  has  also  been 
reversed  (g),  and  it  is  now  settled  that,  as  all  that  the  niortga<;ee 
can  touch  imder  such  an  instrument,  is  the  profits  of  the  under 
taking,  he  has  not  such  a  charge  on  hereditaments  as  fails  witliiii 
the  act  (A). 

The  principle  of  the  decision  is  applicable  to  the  debentures 
of  all  public  bodies  with  parliamentary  powers  and  duties  to  Ije 
exercised   for  the  public  benefit,  as  harbour,  dock,  canal,  and 


(c)  See  r>  Beav.  442,  2  D.  JJ.  &  G. 
620,  7  ib.  525,  10  Kxch.  222,  245,  L.  R., 
4  Eq.  27(<.  Whether  shares  of  the 
nature  now  under  consideration  are 
goods  and  chattels  within  the  Bankrupt 
Act,  see  Ex  p.  Vauxhall  Bridge  Com- 
pany, 1  Gl.  &  J.  101,  and  Ex  p.  Laruaaler 
Canal  Company,  Re  Dilworth,  Mont. 
&  Bli.  94.  On  the  nature  of  shares  as 
qualification  for  the  county  vote,  sec 
Baxter  v.  Brou-n,  7  M.  &  Gr.  198  ;  Buhner 
V.  Norru,  9  C.  B.  N.  S.  19;  Waimn 
V.  Black,  IG  Q.  B.  D.  270.  Shares  in 
an  incorporated  company  held  not  an 
interest  in  land  within  s,  4  of  Stat,  of 
Frauds,  Bradley  v.  Hddswarth,  3  M.  & 
Wei.  422  ;  nor  within  s.  17,  Duneuft  v. 
AlhrffH,  12  .Sim.  189.  H"  (as  to  s.  4) 
shares  in  a  cost-book  mine,  Ht.yter  v. 
Tucker,   4   K.   &   J.    243 ;   Watson   v. 


Spratley,  10  Exoh.  222 ;  FumU  v. 
Jei>»op,  18  C.  B.  337 ;  Walker  v.  Hart- 
'ett,  ib.  84.5.  Shares  in  the  OkUh 
Waterworks  Co.  were  held  (before  I 
Vict.  c.  26)  to  pass  by  unattested  codicil. 
Bligh  V.  Brent,  2  Y.  &  C.  2ti8. 

(rf)  L.  K..  4  Eq.  272. 

(e)  Per  Wood,  V.  C,  Uayter  v.  Tiu-k, ,, 
4  K.  &  J.  251. 

(/)  Ashuvrtk  v.  Mitnn,  15  Cli.  I). 
363. 

ig)  See  Doe  d.  MyiiU  v.  St.  Ihl.n- 
Railiray,  2  Q.  B.  304. 

(A)  Gardner  v.  London,  Ch-Jham  mid 
Dover  Sailuay,  h.  R.,  2  Ch.  201 ;  Attn, 
V.  Hawe,  9  Ch.  I/.  337.  .See  alsi.  ft, 
Mitchell's  Estate,  6  Ch.  D.  65.". ;  Walhr 
V.  Milne,  1 1  ]5frtv.  507  :  Humsnv  v. 
Cormeall  Minerals  ''o.,  10  Ch.  D.  (j'i. 
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watorworks  compaiii.'s  (/),  and  publii'  luxlics  ion.sfi(ulftl   lor  the 
iniprovemptit  of  towns  (/). 

|{iit  if  the  bonds  or  debentures  issued  by  a  publi.'  bcxlv  aiiioiint    liri.i.,.. 
to  a  specific assij^nment  of  certain  tolls,  and  such  tolls  e«.nstitnte  an   '""■*•  *' 
interest  in  land,  or  if  the  securities  are  by  statute  ehar«ed  on 
real  estate,  they  are  witliin  the  mischief  of  the  u.t.  and  couhl  not, 
before  it<9l,  be  jfiven  to  charitable  purposes  (/t). 

Onnving  crops,  which  pass  under  a  devise  of  the  hmd  on  which   •;".*»,« 
they  are  prowinjf.  and   clearly,  therefore,   savour  of  realtv,  aie  ''"''"*• 
within  the  act  (/).     But  rent,  when  due,  is  in  the  nature  of  fruit    x„ 
fallen  :  it  is  severed  from  the  land,  and  the  right  of  distress  is  not  "'■'•'"" 
an  interest  in  land,  but  merely  a  right  to  enter  and  enforce  pavment 
of  the  debt  by  seizure  of  the  chattels  there  found.     Arrears  of  rent 
Miay.    therefore,    be    bequeathed    to    a    charitv ;    but  not    rent 
accruing  after  the  testator's  death  in  respe.t  of  land  contracted 
by  liini  to  be  sold  (/n).     So  may  tenant's  fixtures,  which    on  the 
determination  of  his  lease,  the  testatormight  carrvawav  with  him  («) 

Where  lands  were  devised  in  trust  for  a  charity,  "the  trust  not  ,,„.,„.,,,. 
only  was  itself  void,  but  vitiated  the  devise  of  the  legal  estate  on 
which  it  was  ingrafted  (o) ;  atid  therefore,  in  such  cases  the  heir 
might  recover  at  law ;  except  where  there  were  other  trusts  not 
rlmntuble  (/>) ;  or  where  the  trust  was  secret,  that  is,  where  the 
devisee  had  verbally  promised  to  hold  in  trust  for  a  charity  (,,)  ■ 
in  either  of  which  excepted  cases  the  devi.se  carried  the  estate  t.i 
the  trustee,  and  the  heir  or  residuary  devisee  must  pro.secute  his 
claim  in  equity  (r). 

(i)  Holdsuvrth  v.  Davenport.  3  Cli. 
D.  18.');  Walker  v.  Milne,  II  Bcav. 
'*)' ;  He  Christmas,  33  Ch.  D.  332  ;  J{e 
Y(rbury'.i  Kflale,  «2  L.  T.  55;'  He 
TUump^un.  45  Ch.  1).  161 ;  Ke  Holmes, 
m  L.  ,).  Ch.  207;  Re  Parker,  [18911 
I  Ch.  682,  all  cit«d  in  Re  Pickard,  [1894| 

3  Ch.  704.  The  cases  of  Aihton  v.  Lord 
Uiigdale,  4  De  G.  &  S.  402  (railway 
debentures),   and   Chandler  v.  Howell. 

4  Ch.  D.  651  (mortj,'age  of  "  works,' 
*c.,  by  improvement  commissioners'), 
mint  be  considered  overruled. 

())  Javia  V.  Lawrence,  22  Cli.  D 
202. 

(k)  Re  David,  41  Ch.  D.  108-  43 
Cli.  D.  27  ;  Vlutl  V.  Cluff.  2  Cli.  D.  222  • 
/;.(V«./fy,  [1897J  1  Ch.  928. 

(/)  Symonda  v.  Marine  Society,  2  Gitf. 

("0  Edwards  v.  Hall,  11  Hare,  U,  6 
1'.  M.  &  (3.  74;  Bro.,k  v.  Badlcy.  I.. 
K-.  4  tq.  100  (a  mining  "  rent  ')  ; 
noMMs  V.  Uowtll,  h.  R.,  18  Eq.  203. 


(»)  Johnston  v.  Swann,  3  .Mad  4tl7 
{<•)  .Idlington  v.  Cana,  3  Atk.  15.-;; 
^.  •^-  ««"''«  V-  lO/r/A/, ,  2  H.  &  Aid. 
7IU;  Ptlkingtnn  v.  houi/hn,,  12  .Sim 
1 14  ;  Cramp  v.  Playfmt,  4  K.  &  .J.  47!i. 
hee  also  Chrirchtr  v.'  Marti,,,  42  Ch  1) 
il:  (deed  not  enrolled,  &c.,  held  void 
as  to  passing  legal  estate). 

(/')  Wilht  V.  Saiulford,  1  Ves.  186  ■ 
see  ahoDoe  v.  Copeiitake,  «  Kast,  328  .• 
^  V.  P,Uher,  «  Taunt.  359  ;  Arnold  v. 
Chapman,  1  Ves.  108;    Yot„„j  v.  ^V.«■,, 

I«M.&\Uh   ,517;    Wr,.jhl  V.  \V,lk„,. 

2Chl49  '''  '""'"•  '"*'•''•'' 

(9)  Su-eeting  v.  Sweeting,  3  X.  R   "40 

As  to  secret  trusts,  post,  p.  2ti3. 

(r)  As  to  the  riaht  of  th..  l„r*d  in  the 

case  of  copyholds,  see  <JaU„,d  v.  //«„.. 

ktm,  27  Ch.   X).  298.     In  the  ea.e  of 

personalty,    if  there  is  no  next-of-kin. 

the  properly  goes    i„    the  Clown,    Re 

Cnsma,,.  15  Ch.  I).  67. 
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OlFTa   FOR   II-LKHAI-,   SI'PKK.STITIOl'M   AND  CHARITABLK    I'lKPOjiKs. 


CIUI^M  IS. 


Whore  trux. 
Uvs  may 
(••Uwt  cliari- 
tien  rxompt 
froiii  act, 


BequeHt  of 
proceeds  of 
real  estates  to 
charity 
illegaL 


It  was  h«'l<l,  under  the  oKl  law,  that  where  the  ronveyiiin  u(  land 
to  a  charity  was  enjoined  as  a  tondition  8ubttoi|ui>nt.  a«  wli.  re  th.- 
devise  was  to  A.,  on  condition  that  he  ( onveywl  W  hitt'iuri-  (part  nf 
the  devised  estate)  to  a  charity,  the  condition  alone  wiis  voi,| 
and  the  devise  was  absolute  («).  It  is  submitted  that  tnnlir  ih,. 
Mortmain  Ai  t  of  ISIU  (t)  such  a  condition  would  be  valid. 

If  a  testator  devises  laiul,  <>i  l)e(|uoaths  a  fund  consirtlinL'  wlmllv 
or  partly  of  impure  personalty,  to  such  charitable  institutiniis  a- 
his  trustees  may  iletermine,  and  the  trustees  make  a  sclec  tidii,  this 
operates  as  the  exerci,se  of  a  power  of  appointment,  aid  tli.'  iiuin.s 
of  the  institutions  selected  are  read  into  the  will  ;  if  the  iiislitufions 
so  selected,  or  any  of  them,  are  exempt  from  the  ad,  tln'v  takf 
their  shares  in  full  («).  I)ut  as  to  such  of  them  as  are  Hiibjci  t  to  th,. 
act,  their  shares  fail  wholly  or  partiallv  in  accordanic  witli  the 
rule  mentioned  below  (.sei'.  viii.)  (r). 

According  to  the  judjiment  of  Kay,  .).,  in  Ri  i'litd  (-/),  tli, 
decision  in  Lucis  v.  AUenbif  turned  on  the  use  by  the  testator  of 
the  expres.sion  "  hospitals  and  other  institutions,"  and  he  tlitiffdn' 
declineil  to  hold  that  a  bequest  of  impure  personalty  to  tnistii^ 
upon  truiit  "  to  give  it  to  the  poor  as  they  may  think  fit  "  i otild  bv 
valid,  even  if  the  trustees  selected  charitable  institutions  cxonipt 
from  the  Mortmain  .Vets.  The  distinction  seems  somcwiuit  t.i h- 
nical,  but  Re  Clark  has  been  referre<l  to  in  later  ( ases  witliout 
disapproval  (-f). 

Though  the  act  of  1888,  like  the  act  of  tJeo.  II.,  does  not  in 
terms  apply  to  the  proceeds  of  land  directed  to  be  sold,  \(  t  it  i- 
settled  by  construction,  that  a  fund  of  this  nature  is  within  its 
spirit  and  meaning  (//),  on  the  ground,  it  should  seem,  that  the 
legatee  might  have  elected  to  take  it  as  land  (:) ;  and  a  hgaiy 
payable  out  of  such  a  fund  of  course  shared  the  same  fate  (<»). 


(m)  Poor  V.  Mial,  0  Mad.  32. 

U)  Po8t,  p.  274. 

(u)  Leuia  v.  Alknl  ;,  h.  R..  10  Et|, 
(j«>8;  Jie  Ovey,  31  Cli.  V.  113;  Jtv 
Htlon  Smith,  73  L.  T.  732  n. 

(i)  he  Piercy,  [1898J  1  Ch.  565. 

(tt-)  52  L.  T.  406. 

[z)  He  Htlon  Sniilh  and  He  Piercy, 
Rupra. 

(y)  Att.Oeii.  V.  Lord  Weymouth, 
Amb.  20;  Curtis  v.  Mutton,  14  Ve». 
637 ;  Trustees  of  British  Museum  v. 
White.  2  S.  &  St.  595.  The  Ixquesl 
was  not  made  valid  by  the  fact  that 
the  charity  is  a  foreign  one :  Curli-i  v. 
Hutton,  supra.  But  a  iK'((ucst  of  llie 
proceeds  of  land  abroait,  for  charitable 
puriMwes  in   England,  is  goo<l :    Bfni(- 


mortt  V.  Olii\ira.  L,  R.,  4  Ch.  :ill!l.  |ii»i. 
p.  272  ;  and  a  boquc:<t  of  pun'  |»  r<Mii. 
aliy.  to  Ix-  t'.x|K'ndid  in  tiir  imrvliaM 
nf  land  in  a  fort-i)^n  country  Inr  clmii, 
table  purjwsos,  was  not  witliiii  Ih,- 
.Mortmain  Act;  All-den.  v,  ,1/,//.  21K]» 
&  CI.  3!»3:  Hi  lltck,  (i!»  L,  1',  »1«;  «,• 
post,  p.  272. 

(i)  It  is  an  interest  in  land,  [ir  Lord 
Cairns.  L.  R..  3  Oh.  674. 

(a)  Priije  v.  Lenitiiiiiirell,  is  \Vi  4li:t. 
Even  if  the  land  wis  lutrtiiii-shiii  pro- 
perty: Ashworth  V.  Muiiii,  l'> Ch.  1). Kl 
But  not  a  mere  debt  duo  inidir  a «i Itlo- 
nient  from  the  settlor's  (state  to  the 
trustees,  and  ap|iOinted  in  Ittvuui  vi  n 
charity  under  a  general  power  contained 
in  the  settlement,  though  sudi  iliU  U 
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Tl„.  at  .xpressly  .■ml.r.ues  the  (oi.v.tm.  ciw  ..f  nion.-v  hoin^'    cHArriK  ix 

,iir. .  t.<l  to  be  laid  out  in  "  latul  "  (/»).  urul  tho  prohibition  upplicd     ' 

„ot  .mly  whpro  tho  invostniont  in  •'  hind  "  was  exprp*dy  diro.-t.Ml  nt  m',!,Irv  1"'"' 
liy  the  will,  but  also  wh.Ti'  it  rrsultcd  from  the  naturo  and  '"'  '*"' '""  '" 
nuiiluions  of  the  charity  itsrlf  (, ).  '*'"'■ 

In  Criitlon  v.  Fnlh  («•),  a  testator  diroitiHl  his  rosiduc  to  b««  Wh.rp 
iii>|.lii''l  for  <»«rtain  cdncatinnal  purposes,  and  in  purthasing  land  to  '"•l".'''* 
Im'  I.  f  out  to  tht'  poor  at  a  low  rent :  it  was  held  that  the  residue  ''"'"'''*'• 
was  divisible  into  two  parts,  and  that  the  bequest  of  one  part  for 
tlie  piirchiise  of  land  was  void. 

A  r.M(inn..n<lation  to  trust.-es  to  purchase  land  is  imperative,  Tni«t.  ,«>*., 
and.  r(in.se(|ueritly.  hod  the  same  invalidatinif  effect  ns  n  trust  which   I"  "I'*'""  '" 
is  mandatory  in  terms  (,/).     But  a  mere  pow.-r  had  not  this  eff.-ct  (c).   ""'"' '"  '*'"'■ 
So  if  ar  option  was  given  to  the  trustees  to  lay  out  the  money 
in  land,  or  upon  government  or  personal  security  {/),  or.  generallv. 
to  execute  the  trust  in  either  of  two  wa .  s,  the  one  lawful,  the  other 
i,.)t  (f/).  or.  if  the  regulations  of  the  charity  were  suih  that  the  monev 
!i«)iieath«l  might,  if  the  act  were  out  of  tin-  way.  be  applied  either 
in  .IMC  way  or  the  other  {/i).  the  becpu'st  was  valid  (i).     It  was 
attempted  to  bring  within  the  .scope  of  this  principle  a  direction 
to  invest  on  such  mortgage  securities  as  the  trustees  should  approve, 
vvhidi.  it  was  contended,  authorised  the  trustees  to  lay  out  the  fund 
Mi  mortgages  of  personal  chattels,  or  on  Irish  or  Scotch  real  securities 
(some  of  which  the  testator  was  already  possessed  of) ;    but  Lord 
Langdai     .onsidering  that  the  reasoning  savoured  too  much  of 
n'tiiionient.  held  the  bequest  to  be  void  (y).     In  a  case  of  this  kind 


in  fact  payable  out  of  nrocetils  of  sale  of 
land,  Ke  JitAton,  19  Ch.  D.  156. 

(6)  Sect.  4  (1),  read  with  the  dofini 
tion  of  "land'i  in  wet.  10.  See  Alt  ■ 
<i>r,.  V.  Heartuell,  2  Ed  231 ;  I'ritchard 
V,  Arboain,  3  Rum.  458. 

(f)  W'idmon  v.  Waodrn/fe,  Amb.  1)3(1 ; 
Middlttim  V.  Clithrrow,  3  Ves.  734.  And 
»«■  Denhm  v.  Mannns,  25  Beav.  .38 
i  De  (i.  &  ,1.  (!--,. 

Ifr)  20  U  .1.  Ch.  198.  Compare 
Admm  v.  Ch;  li  Bea.  3ti3. 

id)  All..l!cn.  V.  l)arie/i.  >J  Ves.  540; 
Kirthnnl:  v.  Hudmn,  7  Pri.  212;  J'tlt' 
ifdlon  V.  Hour/hey,  12  Sim.  114. 

(f|  /^H..^'cn.  V.  Uoddard,  T.  & 
R.  348. 

(/)  Sorrrahy  v.  Holliiu,  Amb.  211,  !) 
Mod.  221;  Uidmore  v.  Governors  of 
Vs«n  Aniu's  Bounty.  I  Br.  C  C  13  n  • 
AU.M.„  y.Par,:,-t.  K  Vr».  186;  Curli', 

»     "['"!;   '*  ^'•■''-  ^37  :  Edwardt  v. 
HaU.  11  Hare,  1 1.  12;  6  L».  M.  &  0.  89  • 
Dint  V.  Allcrofl,  30  Beav.  ST-j ;  Salut'- 
J-      VOL.   I. 


Awry  V.  Denton,  3  K.  A  J.  520  ;  Graham 
V.  I'aiernoster,  31  Beav.  30 ;  tt'ilkinMn 
V.  Barber,  L.  K..  14  Eq.  9« ;  Jit  fledg. 
man.  8  Ch.  1).  15(1 

ig)  Mayor  of  Faveraham  v.  Kuder.  18 

Beav.  318,  5  V.  SI.  &  (J.  350 ;  Haldmn 

V.  Haldutn.  22  Beav.  419  ;  London  Uni. 

rersity  v.    Yarrow,  1    De  G.  &  J.  72  • 

Sinnett  v.  Herbert,  L.  K.,  7  Ch.  243  • 

Lewis  v.  Allenby,  L.  R.,  10  E(|.  (i(i8.        ' 

(/»)  Churrh  HuHding  Hoeietu  v.  Bar. 

low.  3  U  M.  &  G.  120  ;  Carter  v.  (heen, 

3  K.  &  J.  591  ;  Denton  v.  Manners,  2  De 

G.  &  J.  675,  682.     rnloas  the  purpose 

of  the  (rift  be  expressly  confined  by  the 

will  to  the  illesal  object. ;  see  last  case. 

(i)  The  authorities   are   referred   to 

and  criticised  in  Be  I'iercu,  f  1898]  1  Ch 

505  :   below,  p.  258. 

{))  Baker  v.  Sutton,  I  Kee.  224.  Cf. 
London  Vnntrsily  v.  Yarrow,  sup., 
where  a  choice  between  London  and 
Dublin  was  expressly  given. 

17 
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ClirTH   rOR  II.I.KnAI..   st^PKH.HTITIOI'H  AND  CH  XRITABLK    Prm»o*Ks. 


CMAPTEII  IX. 


Where  the 
iiurcliaae  of 
Isml  M  the 
ultimate 
otijfct,  the 
tnut  a  bati. 


Legacy  valid 
where  the 

{)urcha»e  of 
and  is  not 
caM-ntial  to 
the  tnut. 


the  real  question  in  whether  the  trustee*  have  power  to  invi>r.  and 
do  invest,  on  securities  which  do  not  full  within  the  art :  if  so  tln' 
be<]ue8t  JH  ^nyo^{  (/). 

80,  if  investment  in  land  was  the  ultimate  deiitination  of  the 
money,  the  l)equef«t  was  not  protected  by  the  cireunistaiK  0  of 
provision  being  made  for  its  suspension  during  iin  indefinite  iiiriixi ; 
and,  therefore,  a  gift  of  personal  estate,  to  be  laid  out  in  tho  |,iir 
chiise  of  lands,  has  been  repeateilly  held  to  be  void,  althriiiu'li  tlio 
trustees  were  empowereil  to  invest  the  money  in  tiie  fumU  until 
an  eligible  purehase  <oul«l  be  made  (/) ;  neither  would  a  dirfcfioii 
to  purchase,  though  aicompunied  by  a  legal  alternative  diredion 
for  the  application  of  the  money  in  ease  the  purchase  caiinnf  li,. 
conveniently  made,  give  the  tru.stees  such  a  discretion  as  to  takf 
the  bequest  out  of  the  statute,  where  there  was  no  impedimi.nt  tn 
the  primary  trust  but  the  statute  («»).  These  determinations  haw 
clearly  overrided  (Irimmitt  v.  Grininult  (n). 

It  is  clear,  that  where  the  will  is  silent  as  to  the  purchase  or  ik  i|ui.M 
tion  of  land,  and  the  charitable  trust  or  purpose  is  of  a  natiiiv  wludi 
admits  of  its  being  fidly  and  conveniently  e.xecuted  without  suili 
purchase  or  acquisition,  the  legacy  is  goo«l.  Thus,  where  the 
testator  bequeathed  2.8(K»/.  Three  per  cent.  Reduceil  aniniities.  and 
directed  the  divideiuls  to  be  applied  "  for  and  towards  estublishine 
a  sdiool,"  Lord  Loughborough  said,  that  this  did  not  iniliide  tlir 
purchase  or  renting  of  land  :  the  master  might  teach  in  his  own 
house,  or  in  the  church  (o).  So,  in  another  case,  the  beipiest  of 
personalty,  "  to  be  a  perpetual  endowment  and  maintenancp  of 
two  schools,"  was  considered,  by  Richards,  C.  B.,  to  be  so  far  good  ; 
though  it  was  rendered  void  by  the  addition  of  a  reconunendatioi. 
to  purchase  land  {/)).  And  even  where  the  interest  of  tlie  be- 
queathed fund  was  directed  to  be  applied  in  '"  providing  a  proper 
s<h()ol-house,"  Sir  J.  Leach,  V.-C,  thought  that,  as  the  intention 
might  be  e.xecuted  by  hiring  a  house,  without  the  necessity  of  ptir 


(i)  "  linker  v.  Sutton  and  Johnston  v. 
Siiiinn  I  take  to  have  been  overruled  if 
and  so  far  as  they  ditlcr  from  Lett-it  v. 
Atkithy " :  Jicr  Riubv,  L-  J-  in  He 
Pinri/,  ri8i»8]  1  Ch.  at  p.  577. 

(/)  Oriei-tn  V.  Cnnc.  4  Br.  C.  C.  07  ; 
EnglUh  v.  Ord',  l)uke,  Ch.  I'scs, 
432  ;  I'rilrhard  v.  Arboviii.  3  Ru.sh.  458 ; 
Mdnii  V.  Burlingham,  1  Kee.  235. 

(m)  Att.-Gen.  v.  Hodij^un,  15  Sim. 
HH.  But  sec  Warren  v.  Kiidall,  4  K.  4 
,1.  ti03,  affirmed  in  I).  P.  «ub  nom.  Hall 
V.  Warren,  9  H.  L.  Ca.  420,  jiost,  Chap. 
LVIII. 

(n)  Amb.  210,    Orimmctt  v,   Orim- 


mtlt  was  referred  to  by  the  (Vurt  nl 
Appeal  in  Re  Pierey,  [18981  1  Ch.  jti.", 
as  laying  down  good  law,  but  it  Mciuld 
appear  that  the  learnctl  judife.)  wore 
really  referring  to  SurreMii/  v.  HoUtii' 
(9  Mod.  221 ),  which  is  quoted  in  a  verr 
confusing  way  in  Grtmmetl  v.  llrtmmiil. 

(„)  Att-Oen.  V.  Williams.  4  B.  C  f. 
52B  (2  Cox,  387) :  Hill  v.  Xwie...  2  W.  R. 
057  ;  see  also  Att.-Gen.  v.  Jordm,  Hich- 
more.  Mortmain,  .idd.,  23  ;  Mnrim  v. 
WilUtead,  23  L.  J.  tli.  927  ;  llurU,„t«, 
V.  Xithotmn.  26  Beav.  58  ;  H'lMitin  v. 
Baldwin,  22  Bea.  413,  jxwt.  p.  26(),  n.  f 

(p)  A'irifcantv.  tft«f«t,.7Price,221 
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ch.iMMir  iMii.f.  the  l>equoMt  was  vali.l  ;  ,n„|  t|,af,  too,  though  the  will 
rotitain.-,!  ..jsprossiot'H  «.  owit.K  that  th.>  tost  .tor  contonipIat.Ml  tli- 
p,.t.  .tuity  of  the  charily  (7).  So,  wh.-n-  tli.«  f ruHt..w  wvr,-  fxiire-slv 
dir.'.t.'.l  t..  apply  tho  iiiromo  of  a  rliarity  fund  ii,  the  piirrhaHo  or 
r,.htu!  of  un  appropriate  buiKlitiK  ('■).  Al.su  «h.>r.>  tr  .toes  wore 
aire<KHl  to  apply  a  fund  upon  trust  to  hire  r.«,ni.  for  the  reeention 
i)(  poor  women  («).  ' 

H,.t  m  fhe..e  la.ses  mu.h  reliance  wa«  phi.e-l  „n  the  .ir.u.nHtarue 
that  the  purpo**os  of  the  will  were  to  he  answered  .„,(  „f  ,|,p  „„„„^| 
inrome  as  it  arose.  JeavinR  th.>  |>rin<ip,.|  untou.h.Ml.  Where  a 
i..j;a,y  was  ^iven  towards  "  e.stal.lishing  "  a  .school  near  the  Xngel 
Inn  at  K.,  providiMl  a  further  sum  couM  be  raiscl  in  ai.  »hpreof  if 
f,.uml  necessary;   Sir  (!.  Turner,  V.-C.  .said  that  the  wools 

.■uli.ate.1  an  intention  to  occupy  a  site  in  'he  neif.  ,urho,.| 
roforn-d  to  ;  and  that  the  latter  words  removed  ,»ii  -i  ,ul)t  sliewinu 
that  the  establishment  of  the  school  wa.s  not  to  be  bv  a  succession 
of  small  pavir.nts,  but  by  the  imrr,  :-,te  e.xpr,,  „.  .V  of  a  sum  of 
money.  He  thought  it  .lear  that  .',.  intention  was  that  lan.l 
stiomd  l>e  purchased  {I). 

Similar  decisions  were  come  to  in  /}«„„  y.  Ho.rnas  («)  where  a 
testator  bequeathed  a  sum  of  money  to  the  mayor  and  corporation 
of  N.  n.  trust  for  the  puri,ose  of  "establishing"  a  ho.spi;al;  and 
,n  ra,f>a,n  y  Dn,n,mn„d  (r).  where  there  was  a  be.j„est  of  money 
to  bo  applied  towards  tho  "establishment"  <,f  .slaughter-hou.ses 
In  te  latter  case  Lord  Westbury  adopted  Lor.l  Lough  borough  "s 
rule  (..  that  the  Court  would  not  alter  its  conception  of  the  pur- 
pses  o  a  testator  merely  because  they  happened  to  fall  within  the 
prohibitions  of  the  .statute. 

So  a  H„est  to  "  foun.l  "a  chapel  (.),  or  .sch.K,l  (.,),  was  under 
the  old  law,  prima  fac  ie  void  ' 


clUtTlll  IX. 


Cimtn  wlitrc 
luirt'liam'  „t 
Uiiil  iiili'ii(l<  .1 

Capiinl.  In 
"r»liil>lis|i  ' 
a  m'tiiiul : 


«  Ixwpital : 


a  HlaiiKhtn 
hoiur ; 


But  a  b«,ue.st  to  "endow"  churches  and  chapels  in  populous 
'L^tru  ,s  (:),  or  to  "  support  "  a  .school  at  A.  (.).  or  to  "^f^d  a 


(7)  Jiihmtnn  V.  Swnnn,  3  Mail.  4.")7 
uul  S4-C  Crnfton  v.  Frith,  15  Jur.  737' 
:•»  L  .1.  Ch.  1!)8. 

(r)  Jhvenimlv.  .Vorlimer,3  Jar.  287 
\.C.  .Shadwi'U). 

'<)  Ik  HobMn,  10  Ch.  D.  I5(i. 

(f)  AU..fien.  V.  //««,  9  Hare.  fi47  • 
^""1  »"c>  Att..am.  V.  Hodgson,  15  Sim. 
Uh-  f.o„f,,b,ff  V.  Ii,nn,im,  1  Dri.w. 
-S;  ft  C  Wy,  Hi  Boav.  295 ;  Kirkmnnn 

'•  »-«*«rf.  23  L.  J.  Ch.  927.  thcf«. 

..f  Und  "    ™"«<"'°P'»t«l  the  purchase- 

W  I    K.   S,   ,1.    59«.     Compare   K. 

17—2 


Vnite,-,o  L.  J.  Ch.  I(i3,  where  (he  Icgacv 
was  pivcn  towartl.s  ihe  rebuildinK  and 
equipment  of  a  hcwpital. 

V  'r  *»,^-  ,*/:;•  *^*'  ^versing  Wo<id, 

>.-(.,  3.1  L  .r  Ch.  438 
(If)  AU..(kn.  V.  Williams,  2  C.x,  387 
,      'l°P''"^  "•  Phillifui.  3  (Jiff.  182. " 
.y)  R^  Vere,  "Z  T.  L.  R.  273. 
(;)  tdwards  v     Hall.   11    Hnro     i     i; 

D.  .M.  &G.  74.  '   '•  '• 

(o)    Ae   thdgman,    8   Ch.    D.    15«  • 

hirk-Mnk  v.  /l,ul»on.  7  Pri.  221    ner 

Richard..  C.   B..  .,„pra ;  Un,i  v.    4«. 

rroft.  ;J0  Ueav.  33.'>. 


—  to  "  found" 
a  chapel,  Ar. 

Legacy  to  in- 
(low  'ihurrhrH, 
■chools,  &c., 
good. 
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Endowment 
of  future 
church. 


Lpfjacy  to  be 
appUml  in 
cn-cting  a 
building,  bad. 


Legary  on 
condition  that 
lc){atee  pro- 
vides land, 
void. 


charitable  endov  nt  "  (6),  is  good.  A  bequest  to  e.stablish  an 
"  institution  "  may  also  be  good  if  the  purpose  of  the  institution  as 
described  does  not  require  the  purchase  of  land  (c). 

If  a  testator  bequeaths  a  fund  for  endowing  a  church  neither 
erected  nor  commenced  before  his  death,  the  Court  will  dinrt  an 
inquiry  whether  the  fund  can  be  so  applied  within  a  rcasDnaliJc 
time  (d). 

It  has  been  much  questioned  whether  n  bequest  of  moncv.  to 
be  applied  in  the  "  erection  "  of  a  school-house  or  other  buildirin 
for  charitable  purposes,  was  bad  under  the  old  law,  as  involviiij; 
a  trust  to  purcha.se.  Lord  Hardwicke  considered  that  if  tin 
trustees  could  get  a  piece  of  ground  given  to  them,  so  that  land 
need  not  be  purchased,  the  gift  was  good  (e) ;  but  the  coiitran 
is  now  settled  (/):  and  to  make  such  a  bequest  valid,  in  casts 
within  the  act  of  1736  or  1888,  the  testator  mu.st  either  point 
to  land  already  in  mortmain,  or  he  must  forbid  the  punhase 
of  land  (f/).  Thus,  in  Mather  v.  Scott  (h),  where  a  testatnr 
bequeathed  a  legacy  to  trustees,  with  a  request  that  tlipv 
would  entreat  the  lord  of  the  manor  to  grant  land  for  biiildin(! 
almshouses.  Lord  Langdale,  M.  R.,  held  that  the  language  of  the 
be(]uest  was  not  sufficiently  expressed  to  exclude  a  purcha.se.  ami 
therefore  the  gift  failed.  And  it  is  equally  clear  that  a  !ej;atv,  on 
condition  that  the  legatee  provide  land  for  effecting  the  testator's 
object,  was  void,  as  being  in  truth  a  purchase  of  the  land  from  thi 
legatee  (i).  And  it  did  not  avail,  that  charity  legatees,  by  whom 
a  fund  was  directed  to  be  laid  out  in  the  erection  of  buildings 
possessed  and  offered  to  appropriate  for  the  purpose  land  alreadv 
in  mortmain,  unless  the  bequest  were  so  framed  as  not  to  admit  of 
a  new  purchase  being  made  for  the  occasion  {/) ;  nor  was  a  bequest 


(6)  Saluabury  v.  Denton,  3  K.  &  J. 
529. 

(e)  Baldwin  v.  Baldwin,  22  Beav. 
413  (tnist  to  provide  annuities  for  in- 
digent persona,  with  directions  for  the 
management  of  the  "  institution  "). 
ReHMurne,  53  L.  T.  212  ('•  maintenance 
and  endowment"  of  art  collection). 
And  see  per  Lord  Cranworth,  London 
University  v.  Yarrow,  1  De  (J.  &  J.  81 
(hospital  for  animals). 

(d)  Sinnett  v.  Herbert,  L.  R.,  7  Ch. 
232. 

(e)  Vaughan  v.  Farrer,  2  V'es.  182: 
AU.-Otn.  v.  Bowles,  ib.  647,  3  Atk. 
806. 

(f)  Foy  V.  Foy,  1  Cox.  lt'.3  :  Pelham 
V.  Anderson,  2  Ed.  296,  1  Br.  C.  C.  444, 
n. :  Att.-Gen.  v.  Najih,  3  Br.  C.  C.  588 ; 


Att.Gen.  v.  Whilchureh,  3  Ves.  U4; 
Chapman  v.  Brown.  6  il>.  404;  Atl  ■ 
Oen.  v  Parsons,  8  ib.  18ti;  .Itf.&B.  \ 
Davies,  9  Ves.  535 ;  Pritchari  v.  A'- 
bouin,  3  Kuss.  458 ;  Atl.-Gen.  v.  //«/;• 
son,  15  Sim.  146;  Smith  v.  Oliin.  11 
Beav.  481. 

{g)  Att.-Oen.  v.  Davies,  9  Ves.  544. 
Pratt  v.  Harvey,  h.  R.,  12  E4.  544. 

(A)  2  Kee.  172. 

(i)  AU.-Oen.  v.  Davies.  ft  Vos  .-ir.; 
and  see  Dunn  v.  Bownas,  1  K.  &  .1.  IV- 

(j)  Oiblelt  V.  Hobsnn.  5  tiini.  Ii."p|. 
3  My.  &  K.  517;  Re  WutmougK' 
Trusts,  L.  R.,  8  Eq.  272 ;  Re  Cm,  7  Ch 
IV.  204.  In  Gibhtt  v.  fIcU-.r,.  i,-.r! 
Brougham  held  that  circumstances  lif- 
hors  the  will  might  be  invesliw'atpd  for 
the  purpose  of  getting  at  the  iiiti'iitiuri. 
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to  Iniiltl  made  valid  by  a  proviso  that  the  legary  should  not  be  paid    cHArrEB  ix. 
until  the  building  had  been  commeneed  (k). 

Hut  if  the  testator   expressly  forbade  a  purchase,  though  he   Boqurst  t.. 
derUrt'd  his  expectation  or  desire  that  land  would   be  provided    H"'['' '"".!''• 
from  other  sources  (/),  or  if  the  direction  was  to  build  "  when  and   forhids  tu,- 
so  soon  as  land  shall  at  any  time  be  given  for  the  purpose  "  (m).  ia,',a'"**^""' 
(lie  l)t'(juest  was  valid :  for  the  statute  does  not  forbid  the  dedication 
(if   land    to   charity    by   act    inter   vivos ;    on    the   contrary,    it 
t>xpressly  regulates  the  manner  of  doing  so,  and  there  is  nothing 
to  invalidate  a  bequest   of   money    for   building    upon   land    so 
jirovided  (mm). 

If  the  legacy  is  conditional  on  land  being  acquired  at  some  future 
mdotinite  time  the  legacy  is,  of  course,  void,  but  if  the  gift  is  abso- 
lute, and  only  the  mode  of  executing  the  trust  is  postponed,  the 
legacy  is  valid  (n).  In  such  a  case,  the  Court  will  direct  an  inquiry 
whether  the  necessary  land  has  been  provided,  and  if  there  is  no 
prospect  of  the  land  being  provided  within  a  reasonable  time,  the 
t'ourt  will  direct  the  fund  to  be  applied  cypres  (o). 

A  direction  to  the  trustees  not  to  violate  the  Mortmain  Acts,  or 
to  have  due  regard  to  the  application  of  the  fund  being  consistent 
with  the  laws  then  in  force,  is  equivalent  to  forbidding  the  purchase 
of  land  {p). 

The  bequest  of  a  sum  of  money  to  be  applied  in  the  erection  of  Impr<.v..n..nt 

buildir.gs  on  land  which  is  already  devoted  to  charitable  purposes  («>  "\ '"".'' 

or  ni  the  repair  and  improvement  of  buildings  ajjpropriated  to  tiK.rtnmin 

charity  (r),  is  unquestionably  valid,  as  by  such  gifts  no  additional  """*'^- 


ie  evidence  o(  "surrounding  circum- 
Btancea,"  according  to  the  general  rule. 
■See  AU.-Oen.  v.  Hyde.  Amb.  751  ; 
Bmlh  V.  Carter,  L.  R.,  3  Kq.  757  :  6're««- 
mll  V.  Crrssirell,  L.  R.,  (i  Eq.  09,  75. 
And  see  Cliap.  XV. 

«•)  Prall  V.  Harvy,  L.  R.,  12  Eq. 
544,  correcting  the  dictum  of  Aldeison, 
B.,  Dtiim  V.  /<u//fr,  3  Y.  &  C.  rt77. 

(I)  }'h\lpc,tt  V.  St.  (Iinrge's  Hospital, 
II  H.  L.  C'a.  338.  reversing  21  Beav.  134, 
and  overruhng  Trye  v.  Corporation  of 
lllouasttr.  14  Heav.  173.  See  also  Heti- 
fhau-  V.  Alkinann,  3  Mad.  30« :  Alt.-Gtti. 
V.  ItiHiams.  2  Cox,  387:  Cawuod  v. 
ThimiMn,  1  Sni.  &  Giff.  40!) ;  He 
While  s  Trusts,  \V.  N.  1882,  p.  113;  33 
t'h.  D.  449. 

(m)  This  was  as.sumed  in  Chamber- 
layne  v.  Hrochtt,  L.  H.  8  Ch.  2(Mi,  and 
i«  scoordins  to  Lord  CVanworth's  jud;;- 
ment  In  I'Kilpoll  v.  St.  George's  Hm- 
pilal.  6  H.  L.  Ca.  357.     See  also  Biscot 


V.  .Jackson,  W.  N.  1882,  p.  10. 

(.mm)  ComiKiTe  Abbott  v.  Frastr,  L.  H., 
(>  P.  C.  90. 

(n)  Chamberlayne  v.  Brothtt.  supra  ; 
lie  Hyde,  79  L.  T.  2(il  ;  ante,  p.  212. 

(<>)  Sinnetl  v.  Herbert,  I,.  K..  7  Ch 
232;  He  HAiV,',,  TruM.^.  33  Ch.  U. 
449;  Biscof  v.  Jarkson,  35  Ch.  L).  400  ■ 
lie  Ciyde.  79  L.  T.  2(il. 

(p)  Dent  V.  Allrrfiil.  3(1  Heav.  33.-> ; 
Biscoe  V.  Jacksiin.  35  Cli.  U.  4(i();  JliU 
V.  Junes.  2  W.  K.  »m7. 

(?)  aiubb  V.  Att.-Uen.,  Arab.  373 , 
lirodie  V.  IHke  of  Chandos,  1  Br.  C.  C. 
444,  n.  ;  Alt.-Oen.  v.  liithup  of  Oxford, 
ill. ;  Atl.-Geti.  v.  I'arsons,  8  N'es.  180  ; 
.Vt.-Gen.  V.  Munby,  1  .Mcr.  327  ;  Shaw 
V.  Pickthall,  Dan.  92  ;  Fisher  v.  Brierlu. 
1  D.  K.  &  .7.  043. 

(r)  Harris  v.  Barnes.  .Amb.  051  ;  .ill.- 
Gen.  V.  Bishop  01  Chtfltr.  I  Hi.  C.C.  444. 
Sec  also  Champmy  v.  Duty,  1 1  Ch.  U 
949. 
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CHAPTER  IX. 


Legacy  to  be 
applied  in 
discharging 
an  incum- 
brance on 
charity  pro- 
perty invalid. 


land  is  thrown  into  mortmain («).  But,  as  before  stated,  a  rcfcionK. 
to  land  already  in  mortmain  mtist  be  found  in  the  will.  A  brnmst 
to  build  a  parsonage  house  at  V.  "  in  manner  as  I  ha%'e  already  pro- 
mised the  .same,"  was  held  to  refer  to  a  transaction  by  whieli  a  site 
had  already  been  ai)proj)riated  for  the  puri)ose.and  so  by  iniplicatidii 
to  the  site  it.self  {!).  So  a  becjue.st  to  build  a  parsonage  lioiisc  Jn 
connection  with  H.  churcli  was  upheld,  on  the  "jrouiid  that  a  ^itc  hml 
in  fact  (though  this  was  not  noticed  in  the  will)  been  apj)ro|iii,it(Mi 
to  the  purpose,  and  that  the  trustees  woidd  not  have  been  jiistitird 
in  purchasing  any  otlier  land  for  the  ])urpiise((0.  And  a  liciiurst  t,i 
help  enlarge  the  parish  church  at  M.  was  held  good  as  inipliidlv 
referring  to  the  glebe  or  cimrchvard  (r).  But  a  bequest  "  to  ercd 
a  new  chapel  at  11.  instead  of  tiie  one  now  in  u.se  when  su{  h  an 
erection  shall  take  place,"  was  held  not  to  be  a  reference  tn  tho 
site  on  which  the  old  ciiapel  stood  (ir). 

A  legacy  to  be  applied  in  the  licjuidation  of  a  subsisting  incum- 
brance on  real  estate,  winch  is  already  subject  to  charilable  uses, 
appears  to  have  been  considered  as  not  falling  within  the  saiiu' 
principle  as  a  legacy  to  build  on  land  so  subject,  but  as  ap|ii(ipiia- 
ting  to  charity  a  new  interest  in  land.  Thus,  a  beipu-st  of  a 
sum  of  money,  to  be  applied  in  J)aying  off  u  mortgage  debt  on 
a  meeting-hou.se,  could  not  be  supported  under  the  (,1,1 
law  {x) ;  and  it  nnittered  not  that  the  incunibraiut 
equitable  only  (//). 


wa> 


Legacy  Where  a  legacy,  which,  standing   alone,   would    be  valid,  \va- 

founded  on  a     ,  ,     ,  "i    i      •       i  •  i      ,  •  , 

devise  which    'ounued  u])on  ami  derived  its  jnirpo.se  and  oliject  from  an  liltMal 

fails,  void.       devise,  it  was  nect,'s.sarily  involved  in  the  failure  of  sucii  devise. 

Thus,  if  a  testator,  after  devising  certain  messuages  to  be  coiivcrti'd 

into  alm.shouses.  bequeathed  the  interest  of  a  sum  of  money  to  tlic 

occupiers  of  such  houses,  as  the  devise  w.is  clearly  void,  the  jcgaiv 


(i)  Tlic  general  ))nn<iple  is  diMiHo-il 
in  Kdii'irdi  v.  Hall.  1 1  Ha,  J  ;  (i  1).  .M. 
&(;,74.  Astd  lliei'viiloiui'  riM|iiiiei|  in 
these  eases,  that  the  laml  on  wjiich  tlie 
exponditine  is  to  lie  made  has  been 
etfcttually  devoted  to  ehBiily,  vide  In- 
qUhy  V.  hiihuiDi,  4  Knss.  'M'2  ;  tSfinir  v. 
I'ir'klhall.  i)an.  02. 

U)  Seudi  V.    Creiif-Htad.    L.  R..   X 

Eq.  GO. 

(it)  Crestieell  v.  Cressmll,  L.  1'  ,  (i 
E.|.  69. 

(v)  lie  Hairkin's  Trunin. ,"?:» IJoav.  oTO. 

(«,')  Re.  Watmimiili'x  Tiii.-,Im,  I,.  R.,  8 
E(i.  272,  dissontinii  from  Uoolh  v.  Car- 
ter, L.  K.,  3  E<|.  7.">7.  wliieh  is  contra. 


!,r)  I'lirhi/ii  V.  Frtiich.  4  Vts.  lis. 
1!ut  debts  ineumtl  in  rcs|Hii  of  a  timt. 
irig-house  are  not  always  a  lien  on  ii ; 
and  wliere  they  aie  not  so,  a  l«iiiii»t  ii' 
enable  the  debtor  to  pay  tlieiii  is  ui 
eourse  valid,  Iluiiliih/  v,  Mutrii-ll.  I'.i 
IJeav.   Hi3. 

(y)  W'aUrhiiuti:  v.  Ilnliiui'.  i  Sim.  Iti:'. 
An<i  sec  l!r  LijunU'^  Tn(.-I,  12  Cli.  It 
211.  where  a  Icuaey  was  given  to  [lay  all 
elaims  charv'eal)le  upon  ceitniii  nlni- 
hoiises  :  there  was  no  charii"  on  tin- 
almshouses,  but  the  trustees  were  ptr- 
Koimlly  littblo  for  repair" :  the  lesaoy 
was  held  void,  and  fell  into  lesiiliie. 
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was  iviually  so  (:).    Or,  if  a  testator  devised  a  messuage  to  be  used    chaiter 

as  a  siliool-liouse  for  theedueation  of  poor  eliildren,  and  bequeathed 

a  fuiul  to  trustees,  witli  a  direction  to  apply  tlie  iiicoiue  in  keeping 

the  xliodl  house  in  repair,  and  providing  a  master,  the  statute,  by 

invalielatinfi  the  devise  of  the  house,  deprived  the  pecuniary  U-gaey 

of  its  object,  whicli  conse(|uentiy  failed  (ii)  ;  and  in  some  other 

iiibtances,  presenting  not  ipiite  so  simple  and  obvious  an  aj)plica- 

tioii  of  the  iirineipie.  a  becjuest,  valid  in  itself,  has  been  held  to  fail, 

from  the  impractieability  of  the  general  scheme,  of  which  it  forms 

a  part  (h). 


It  is  to  be  observed,  that  if  a  legacy,  which  is  directed  to  be 
laid  out  in  laiul,  is  actually  paid,  (the  party  paying  it  not  availing 
iiiinsolf  of  the  statute.)  and  the  trustee  lays  it  out  accordingly,  the 
Court  will  not  execute  the  trust  (<•).  J}ut  if  lands  be  devised  in 
trust  for  charity,  and  have  been  held  and  applied  accordingly  for 
a  long  series  of  years,  it  will  be  presumed  against  the  heir,  that  all 
proper  means  have  since  been  taken  to  dedicate  the  property 
I'tfoctiially  to  the  charity  (rf). 


E(liiity  will 
not  executi' 
truiit  tlinujili 
t  he  iecacy  lia.<) 
been  iMiiil. 

Contra  after 
lapac  of  time. 


VII.— Secret  Trusts   for   Charity.  -As   Mr.  Jarmaii  points  Secret  trust 
out  (dd)  :  *'  The  statute  of  the  9th  Geo.  II.  cannot    be   evadeil   [,"'.„'',y^i'?' 
hv  a  secret  trust,  and  the  heir  may  compel  a  devisee  to  di.sclose  any  ilcvise. 
promise  which  he  may  have  made  to  the  testator  to  devote  the 
laml  to  charity  (c).    And  such  promise,  if  denied  by  the  devisee,  may 
be  proved  by  evidence  aliunde!  /').     The  trust,  by  whatever  mean.s 


(:)  Att.-aen.  v.  Oouldimj,  2  15r.  ('.  C. 
4:'8;  Alt.-diii.  V.  Whitfhureli,  S  Vis. 
141 ;  l.linliify  v.  iiurr,  <!  .Mad.  1.">1  ; 
/'no  V.  Hdlliiiwai/,  il>.  ,')04  ;  Smith  v. 
Olner,  11  Beav.'  4Si  :  Att.-dcii.  v. 
llndijmn,  !,">  .'^ini.  14(>;  He  Cox.  7  Cli.  U. 
at4:  Gmn  v.  liritUn.  42  L.  .1.  Ch.  187  : 
Cpimi>  V.  Phii/fiiol.  4  K.  &  J.  47',»;  Hr 
T,iiih,'.  .-.8  L.  't  .538. 

M  Ml.-Cni.  V.  Hinxman,  2  .).  &  \V. 
270.  In  ciisi's  the  converse  of  this, 
uaniily.  wliere  the  valid  cift  is  the  pri- 
maiy  nne,  and  tlie  invalid  ^ift  is  ancil- 
lary and  subordinate  to  it,  the  former, 
of  tiiurse,  i.s  not  uflected  by  the  ille- 
iralitv  ef  the  latter,  BUindimd  v.  Fdch- 
>na'\  Br.  C.  (  .  ;!94,  2  Vea.  jun.  238  ; 
Mt.-Cfn.  V.  S',,,ney,  10  Ves.  22. 

(M  'r'riVnw  V.  (  o«p,  2  Cox,  301. 

(f)  Att.-Uai.  V.  AckUuid,  1  R.  &  .Afv. 
2t.1.  Ki!t  \\:r  Irir.aey,  if  jmid  in  rv,U- 
lake.  mii;ht,  it  is  presumed,  he  reeovcreil 
lack  liy  the  jwrty  paying  it.     It  seems 


that  where  a  legatee  is  called  upon  to 
refund,  he  is  not  in  iieneral,  liable  to 
interest  {'lilliii-i  v.  Slrele.  I  .Sw.  l'Ji»). 

((/)  Alt.-Cni.  V.  Moor,  20  lieav.  Hit; 
and  see  All.-tlen.  v.  Druiniiioiid,  I  1). 
&  War.  380. 

(dj)  Kii>'t  ed.  J).  200. 

(e)  Ilomn  v.  SlnthiM.  1  Ed.  .lOS : 
Murlhshm  v.  Ilroini,  6  Ves.  .12  ;  Mnrtiit 
V.  llatUm.  eit.  ib.  fil  ;  Slirkhnd  v.  .4///- 
ridgr.  it  Ves.  .IHl :  Puinc  v.  Hull,  IS 
Vea.  47">.  So  if  land  he  conveyed  lo 
trustees  for  a  charitable  purpose  by 
deed  in  other  respects  conforminst  to 
the  act,  a  secret  undertaking  with  the 
grantor  to  reserve  the  beuelit  to  himself 
for  hia  life  will,  if  proved,  invalidate 
the  conveyance,  Win/  v.  /,'«.«/,  2  Drew. 
44 ;  FUher  v.  Itrirrii/.  1  1).  F.  &  J.  (i43. 
in  which,  however,  tl;  evidence  failed 
to  shew  any  =ueU  Ut        tandin;:. 

(  f)  Edm'ird.^  v.  Pik,.  1  Co.v.  1",  1  Ed. 
2(17;  Ke  Niimcer'a  Witt,  57  L.  T.  519. 
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Secret  trust, 
when  valid. 
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established,  invalidates  the  devise  (g).  This  doctrine  evidcntlv 
assumes  that  the  trust,  if  legal,  would  have  been  bindinj;  on  th^ 
conscience  of,  and  might  have  been  enforced  against,  the  (Icviscc 
and  this  ground  failing,  the  rule  does  not  apply.  .\s  wIhto  J 
testator,  after  devising  lands  by  a  will  duly  attested,  dedans  a 
trust  in  favour  of  charity  by  an  unattested  paper  or  bv  parol,  tli,. 
statute  law,  which  affords  to  the  devisee  a  valid  defence  jiiraiiist 
any  claim  on  the  part  of  the  cliarity.  of  course  ecjualiy  (lef,ii,|>  lij,,, 
against  the  claim  of  the  heir,  founded  on  the  charitable  tni<t  (//) 
The  case  would  be  different,  however,  if  the  devisee  had  indiK  cd  th.. 
estator  to  give  him  the  estate  absolutely,  under  an  assmaiK v  tli.,t 
the  unattested  paper  was  a  sufficient  declaration  of  tlie  trust  for ,. 
charity  "  ()'). 

And  if  the  testator  communicates  to  the  devisee  that  thid-vis,. 
is  made  to  him  for  charitable  purposes  which  the  testator  nii-aii- 
to  specify,  and  the  testator  dies  without  doing  so.  it  seems  vlv.n 
that  the  devisee  will  hold  the  land  upon  trust  for  the  hcir-at  law  (;) 

In  casas  where  the  statute  does  not  apply,  so  that  the  testat.ir 
could,  if  he  pleased,  have  devised  the  land  for  certain  cliaiitahlt. 
purposes,  a  devise  to  A.  upon  a  secret  trust  for  those  charitalil.. 
purposes  is  valid  :  as  where  the  testator  devises  in  this  nmnncr 
land  which'he  might  have  devised  under  the  Church  Buildin^rAi  t  (k] 

And  it  is  assumed  that,  in  cases  falling  within  the  Mortmain. 
&c.,  &c.,  Act,  1891,  land  may  be  devised  upon  a  secret  trust  for  a 
charity,  with  the  same  effect  as  if  the  devise  hud  been  made 
directly  to  the  charity  (kk). 

The  law  relating  to  secret  tru.sts  in  general  is  discussed  else- 
where (1). 


Assets  nnt 
marshalled 
in  favour  of 
charitv. 


VIII.— Assets  not  marshalled  in  Favour  of  Charity.-  The  rule 

ia  thus  stated  by  Mr.  Jannan  {in) :  "  Marshalling  assets  is  tlie  adc])- 
tion  of  this  principle  :  that  where  there  are  two  funds  and  twc 
parties,  one  of  whom  has  a  clain-  exclusively  upon  one  fund,  and 
the  other  the  liberty  of  resorting  to  either,  the  Court  will  send  the 

(«7)  Smsett  V.  Jackmn.  10  Hare,  204  ; 
Moas  V.  Cooper,  1  J.  &  H.  352  ;  Sprin- 
gelt  V.  Jenings,  L.  R.,  10  Eq.  488  ;  rf. 
McCormick  V.  Grogan,  L.  R.,  4  H.  L. 
82.  But  the  devisee  took  the  legal 
estate,  ante,  ji.  2.')i). 

(A)  Adlington  v.  Cann,  A  Atk.  141  ; 
Slickland  v.  Aldridqe,  9  Vos.  51!); 
n'allgrave  v.  Tebbs,  C  K.  &  J.  ai3; 
Lomax  V.  Riplnj,  S  ,'im.  &  (iiff.  48; 
Jones  V.  Badk)/,  L.  R..  3  Cli.  3«2 ; 
Se  Vowning'a  Edate,  60  L.  T.  140. 


(i)  See  Adlington  v.  Cnnn,  3  Atk. 
152. 

(;)  Muckleaton  v.  Brown,  6  Ves.  52; 
Re  Boye.1,  26  Cli.  1).  .'-.31  ;  Ku.Ml  v. 
Jackson,  10  Hare,  ]».  214. 

(k)  O'Brien  v.  Tyssen,  28  Cli.  1>.  37:'. 

(kk)  Post,  p.  27".. 

(/)  See  Chap.  XXIV. 

(m)  First  iilition.  p.  207.  It  uill  !»• 
lemt-mbcrcd  that  thi.s  riik-  ..niv  ,i^,^,iu- 
in  the  case  of  testators  dyinu  liefore 
5th  August   1891.     See  helow.  sect.  x. 
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lauer  party  primarily  to  that  fuiul  from  wlii.h  the  f;,rnuT  is  ,..v-  .  .u.tkr  n 
cludid  :  or.  if  he  hoiiM  Imvo  actually  resorted  to  tl'eir  cup—  •• 
fiiiiil.  will  allow  the  other  to  stand  in  his  phiee  .o  that  extent. 
Tin-  api^lication  of  this  principle  has  bee.i  denied  to  charities  ;  and 
a.n.r(linj.'ly,  where  property  which  cannot,  is  cond)ined.  in  the 
-inie  L'ift,  with  funds  which  can.  be  be.pu>athed  for  chaiitabl.. 
purposes,  and  the  disposition  embraces  several  objects  or  pur- 
poM's,  some  charitable  and  others  not,  tl-  Courts  hold  that  the 
purposes  not  charitable  cannot  be  thrown  ex.lusively  upon  that 
part  of  the  subject  of  disposition  which  is  incaj)abl..  I)v  law  of  bei,,.- 
.levoted  to  charity,  in  order  to  let  in  the  charitable  purposes  upon 
the  remainder  (n). 

•  riius,  if  a  testator  give  his  real  and  personal  estate  to  t.ustres 
uj...!.  trust  to  sell  and  i)ay  his  debts  and  Iej;a,ies,  ancf  to  apply 
tlie  n-,i,lue  for  charitable  purposes,  the  Court  will  not  throw  tiie 
ilel)ts  and  legacie.s  exclusively  on  the  proceo  is  of  the  real  estate 
aii.l  the  mortgage  se.urities  and   leaseholds,   in   order  that   the 
rliantalile  bequest  may  take  "fievt  so  fai  as  possible;  ne;-   on  the 
other  hand,  will  it  direct  the  debt    and  legacies  to  con...  out  of  the 
pure  personalty  for  tne  purpose  of  .lefeating  the  charitable  residuary 
bequest  to  the  utmost  possible  extent.     Steering  a  mi.ldle  course 
cpnty  ilnects  the  debts  and  legacies  to  come  out  of  the  whole 
-■Stat.-,  real  and  personal,  pro  rata  ;  for  instance,  supposing  the  real 
funds  (mclndmg  the  leasehold.,  and  mortgage  securities)  to  consti- 
tute two-fifths  of  the  entire  property,  then  two-fifths  of  these  charges 
would  be  satisfied  out  of  such  real  funds,  and  the  remaining  three- 
M.Ls  out  of  the  pure  personalty  (o) ;  and,  after  bearing  the  chan^e^ 
m  those  several  proportions,  the  former  would  belong  to  the  heir'or 
■..■xt-of-km  (as  the  case  might  be),  and  the  latter  to  the  charity- 
residuary  'egatee.    And,  by  parity  of  reasoning,  it  should  seem 
that  If  a  testator  bequeath  pecuniary  legacies  to  char.  ies.  and  leave 
a  ^-eueral  residue  to  others,  consisting  partly  of  leaseholds  or  real 
«Ti.nt.es,  and  partly  of  pure  personalty,  the  legacies  will  be  void 


(n)  M,^jj  V.  IhxI.j  .■>.  2  \\..^.  .-,2  ;  III . 
Htn.  V.  Ti/mlull.  2  iA.  207  :  >Vi,s^  r  v 
llhjdtN.  Anili.  704:  MiddhMm  v 
\-.f.<-.  I  Hi.  C.  C.  201 ;  AH..l!iU.  \.  ICr'l 
:'  II  ,mh.h,„,  3  ]{r.  C.  C.  .373  ;  Muh-. 
W,  y.  U,.,,„r.  4  ih.  1.13;  Il,.l,s„„  x. 
likMnn,.  1  K.r.  27;i ;  W ,lli,.,„.'<  v 
A.r..*„«..  .-,  1,.  J.,  X,  ,s.,  ch  84,  o  CI.  & 
rm.  IM. 

(«i  //,  ■.»,.  V.  Chiijiimr.,  4  W^i.  ,-,12: 
'  c  V,  Archhwhop  of  Canterbury,  14 
*ft  3,2:  fmtU  v.  //»«„«,  jli.  537  • 
Uimt  V.  P,jf,  17  \V.,.  4«4;  C,W„,.  x] 


M'li/uro/  linrpu,!,  I  li.&  Mv,  7»)l  ii  • 
J{e  II1II.1  TtmU,  l(i  Cli.  I)."  173; 'we 
also  roHr<^  /»  V.  (Joirdty.  3  .My,  *  K. 
397  ;  Johnson  v,  Wiuxli,  2  Ueav  4(Kt  • 
Atl..ti,n.  V.  tlouthga',,  12  Sim.  77;  and" 
that  too,  thouiih  the  piirrlv  pciNima! 
part  of  the  resklue  was  aLuJe  (lisp(.sc<l 
of  hy  the  Hill  for  the  charitalile  i.ui- 
rosea,  anil  the  remaininL'  part  \uis  left 
unJi»|<«»e.;  of,  Kduards  \.  Halt.  1 1  Hare, 
22.  I^iiwil  or  void  siKTJlie  l.yaoies 
torin  pan  .,f  this  t-eneraj  fumi,  .SV„//  v 
torri^lall.  10  \V.  K.  37 
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pro  tanto,  i.e.,  in  tho  proportion  wliith  the  n'al  funds  bear  to  tlie 
entire  property,  though  the  pure  personalty  should  he  suttii  ion;  ti. 
pay  all  the  legacies.  The  proper  course,  in  such  case,  it  is  comiivet! 
would  be  to  pay  the  debts  and  funeral  and  ti'.stanientary  expiiisps 
(being  all  the  prior  charjjes  to  which  the  general  residue  \v;is  li:il)I,>,) 
in  the  first  instance,  out  of  the  whole  property,  pro  rata  {j,),  and 
then  to  provide  for  the  jjecuniary  lesjacies  in  like  tnaiinc;  ;  the 
effect  of  which  woidd  be  that  the  charity-legacies,  so  far  ;is  tliis 
rateable  apportionment  threw  them  upon  the  leaseholds  ami  n\u 
securities,  would  be  void." 

When  Mr.  .Jarman  wrote,  direct  authority  on  the  point  last 
referred  to  was  scanty  {if),  but  the  principle  stated  by  Litn  is  now 
clearly  settled,  and  accordingly  every  charitable  legacy  i)e(|iivailii>(| 
by  any  testator  dying  before  6th  August  1891,  whose  will  (1,,,^ 
not  contain  the  usual  clau.se  directing  such  legacies  to  lie  pajil 
exclusively  out  of  the  pure  personalty,  and  the  general  nsiih,,. 
of  whose  property  onsists  partly  of  leaseholds  or  real  secuiitits.  is 
void  pro  tanto  {r). 

The  effect  of  this  doctrine  may  .sometimes  be  to  reiulir  the 
whole  legacy  void.  Thus,  in  Vherry  v.  MM  {s),  the  testator 
directed  his  executors  to  pur  base  of  the  governot .  of  Christ  s 
Hospital  a  presentation  to  that  charity  for  a  boy.  the  .son  of  a 
freeman  of  the  borough  of  Hertford  ;  the  purchase-money  to  he 
paid  out  of  his  personal  estate.  The  testator's  personal  estate 
not  being  all  pure  personalty.  Sir  ('.  Pepys,  M.  R..  was  of  ojiinidii 
that  the  bequest  never  could  take  effect ;  for  if  the  executors  hiul 
agreed  for  the  purcha.se  at  a  given  sum,  that  sum  must  have  lietn 
raised  proportionately  out  of  the  two  sorts  of  personalty,  and  the 
gift  of  so  much  as  it  was  necessary  to  raise  out  of  the  p','rs(jnalty 
savouring  of  the  realty,  would  have  been  void,  and  coiLsequcntly 
the  full  purchase-money  never  could  be  raised  ;  atid  the  testator's 
intended  gift  failed  by  reason  of  the  impossibility  of  making  the 
purchase. 

The  same  strict  rule  is  applied  where  the  test^^ior  directs  a  par- 
ticular fund  consisting  partly  of  impure  personalty,  to  be  applied 
to  several  purposes,  some  charitable  and  some  illegal,  so  that  tho 


(p)  In  making  the  apportionment, 
the  respective  values  of  tho  real  and 
personal  estates  are  to  be  taken  as  at 
the  time  of  tlie  death  of  the  testator, 
and  not  as  at  the  time  of  apportionment, 
Calvert  v.  ArmiUige,  1  H.  &  Jl.  44(1, 
overrulinir  Kobiiiaon  v.  London  Ihixpttiil. 
10  Hare,  29. 


('/)  The  authorities  ([uoti'd  hy  liiiii 
are  Williams  v.  Kershaw,  1  Koi'.  iTO  n . 
and  Hobson  v.  lUacklnini,  1  Kii'.  273. 

(r)  Philanlhropic  Sociilit  v.  A"iw;i.  4 
]5cav.  581  ;  Sturge  v.  Difisdnk,  li  Hiav. 
4ti2  ;  Cherri/  v.  Mntt.  1  My.  k  Cr.  i^:;, 
liriijga  v.  Chumhtrlnin,  !(■  Jiir.  56. 

(s)  1  My.  &  Cr.  123. 
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2r,: 

|Mirtii>n  applit  iiblo  to  the  chiiritiiMc  piiipos.'s  Ims  to  bo  as(  (■rtiiiiu'd    chaiteb  ix. 
Iiv  the  Ciuirt :  the  amount  so  asccrtiiincd  nmst  alf.i-  arconlinij 
to  iIk'  proportions  which  the  pure  and  inipurf  pari.<  of  thi-  fund 
Iji'ar  Id  one  another  (/). 

When-  tin-  testator  lias  dire<fed  a  <harily  lej-aey  to  l.e  paid  out    Irstator  may 
.if  his  puiv  personalty,  the  testator  himself  has  marshalled  (so  to   '''"'■"". 

1,1-  .  1     ^L         /.  .  1  •    V    "    tu      „,„       ,|„|  ^^y 

speak)  Ills  own  assets,  una  the  I  ourt  only  prevents  the  arranw-   "■'s.i.s. 
iiit'iit  niaile  liy  him  from  boinj;  defeated    iiy  accidental  circnm- 
stances.     The  eiticaiy  of  such  a  direction  to  make  a  <  harilv  le<ra,v 
payal.le  in  full  out  of  the  pure  personalty,  in  jirioritv  to  other 
legacies,  was  established  by  l.ord  Tnir.i  in  Rohitimti  v.  (iManl  (,i). 
As  between  the  charity  and  the  other  lejiatees,  he  .said  the  case  was 
aiiali)<»(ius  to  Jiat  of  a  demonstrati'  ■■  lejracy  (c).     jJut  this  was  bv 
way  of  illustration  only,  and  not  of  definition  :  the  direction  does 
110  more  than  regulate  the  priority  of  the  h'fjate.'s  inter  se  ;  it  does 
not  exempt  the  charitable  legacy  from  contribution  to  the  payment 
(if  debts,  funeral  and  testamentary  expcmses,  as  it  woidd  do  if  it 
made  the  legacy  strictly  demon.strativi ,     Tho.se  prior  charcjes  will 
still  come  rateably,  and  in  the  first  place,  out  of    ihe  luiii-e  and 
impure  per.sonalty  (w).     Therefore,  in  order  to  make  charitable 
it'Sicies  efFectiial  as  far  as  possible,  the  debts,  funeral  and  testa- 
mentary expenses  should  be  oxpre.ssly  and  exclusively  charged  on 
the  personalty  .savouring  of  realtv  (r). 

.And  where  the  charitable  legacies  are  themselves  residuarv,  this   K.,m.ss 
IS  the  most  appropriate  form  of  direction  with  regard  also  to  the  """"''«"'»« 
,.nme„t  of  other  legacies  {/,).     f}ut  of  course  it  matters  not  what   ^^ulZ 
the  form  is  if  it  sufhcientlv  shows  the  testator's  intention      Tluii    ix"\ui'^t  ix 

1  nil,  .    n.^iiluai-v. 


(0  ChamfMey  v.  iJdiij,  11  Cli.  D.  949. 

(it)  3  .Mao.  &  (i.  735  ;  anil  sio  Xirkis. 
son  V.  CiKkiU,  3  D.  J.  &  S.  022,  635  ; 
Ikaumunl  v.  Uliveira,  L.  11.,  4  C'li.  309. 
In  Sliirye  v.  Dimsdale,  6  Bcav.  402, 
l/ori  Langdale  had  doubted  the  sufli- 


('■)  An  to  ilenioiwtrative  Ifiraiics.  «,■<■ 
JMwt.  Chn-     XX.\. 

("■)  Te  pest  V.  Ttm/Mut,  7  I).  .M.  & 
*'•■  470;  :.eaumont  v.  Olweira,  L.  U..  4 
Ch.  309. 

(•r)  A    direction    tlint    a    charitatile 


ciency  of  such  a  direction,  and  in  Pkl  legacy  "ha     be  ™M     '"  of*!       "'T!' 

mUhropic  Societu  v.  Kern,,,  4  Bcav  581  s  »  .lif    ".■     ^V      ,      ?    ''''■''"'5'  duty 

had  de'cided  tha't  it  waa'insufticTenfto  hari  v  'and  Ihe  du,v'';ho'r'r'"*  "'  *"? 

counteract  in  favour  of  the  charities  be   „ali  "  „    1,  "'^  ♦'^"•'f"''-  cannot 

'ome  s,,ecial  wonls  which  he  though  Wilk^Ll    «,U';'''1'"'r  J^/rp''''^- 

«pres8ly  regulated  the  order  in  wliich  p  98                             '      '        '  '*  *"!•  "* 

deb,,a„dle.acies.''ButasU,:^"se1  'Zi  in  n%\:  ^^Z^IT' Uf": 

-Ull  be  P.U."  exclusively  oltj^r.  S'^i^;!:^^^^  "^^T^lv 

»>it  of   pure    personalty ;  BoberU    v.  K   li          '"         '        '"'''^erald.  20  W. 

Jonts,  W.  N.  1880,  p.  96.  ' 


m 
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cHAPTiRjz^  ill  Wills  V.  Bourne  (z),  where  a  testator  directed  his  debts,  Iim-jh  i,  s 
and  funeral  and  testamentary  expenses  to  be  paid  out  of  his  real 
estate,  and.  so  far  as  that  was  deficient,  out  of  his  personal  estate,  and 
bequeathed  the  residue  of  his  personal  estate  to  certain  cliaritie* 
declaring  that  "  oidy  such  part  of  his  estate  should  be  cnniprls.il 
in  the  residue  as  might  by  law  be  bequeathed  for  charitable  pur- 
poses "  :  it  was  held  by  Lord  Selborne  that  the  testator  had  therebv 
excluded  impure  personalty  from  the  residue  :  and  that  it  followed 
by  necess)  ry  implication  that  the  realty  and  impure  j>ersonaltv 
must  be  applied  for  those  purposes  (debts  as  well  as  legacies)  whi,  h 
were  to  be  satisfied  before  a,  residue  was  arrived  at.  So,  in  Miia  v. 
Harrison  (a),  where  a  testator  directed  that  his  personal  ostati' 
should  be  converted,  and  that  out  of  the  proceeds  his  debts  and 
legacies  should  be  paid,  and  gave  the  residue  to  three  ciiarities  in 
equal  shares,  with  a  direction  to  pay  the  charitable  legacies  out  of 
the  pure  personalty,  "  which  shall  be  reserved  by  my  trustees  for 
that  purpose,"  it  was  hehl  that  the  debts  and  other  legacies  were 
thrown  wholly  on  the  impure  personalty.  Lord  Cairns  observed, 
that  although  the  testator  intended  creditors  and  those  otlur 
legatees  to  have  the  security  of  his  whole  personal  estate,  vet  that, 
as  between  them  and  the  charities,  those  who  had  the  two  funds 
should  go  first  on  that  which  the  charities  could  not  take. 

Again,  the  pure  personalty  may  be  the  subject  of  a  specific  beque.-t 
to  a  charity,  in  which  case  it  will  be  entitled  to  the  privilejies  and 
exemptions  that  belong  to  a  legacy  of  that  character  (6). 

But  if  the  testator  directs  his  debts  and  legacies  to  be  paid  out 
of  residue  and  then  gives  to  a  charity  such  part  of  the  residue  a^ 
can  lawfully  be  given  to  charitable  purposes,  this  doe.s  not  shew 
an  intention  to  marshal  the  assets  in  favour  of  the  charitv  (c). 

In  Miles  v.  Harrison  (d),  there  was  also  a  particular  pecuniarv 
bequest  to  another  charity,  unaided  by  any  direction  concemiii}; 
its  payment ;  and  the  further  question  arose  whether  this  legai  v, 
which  could  in  no  part  be  satisfied  out  of  the  impure  personaltv, 
was  not  also  debarred  from  the  pure  personalty  by  the  direetion 
reserving  the  latter  for  payment  of  the  residuary  bequest.  "  If, 
as  I  assume,"  said  Lord  Cairns,  "  the  gift  of  the  residue  amounts 


(2)  L.  R..  16  Eq.  487.  .See  Re 
ArnuUl,  37  Ch.  D.  637. 

(a)  L.  R.,  9  Ch.  317.  See  Se  PHI, 
63  L.  T.  1 13,  where  some  of  the  charities 
were  empowered  to  take  impure  per- 
sonalty and  the  others  were  not.  Cf. 
Lewis  V.  Boele/eur,  W.  N.  1878,  p.  21. 
1879,  p.  II,  38L.  T.  93. 


(6)  Shepheard  v.  Beelhnin.  (,  Ch.  I). 
.597.  "  A  legacy  is  not  tlie  less  sjiwilic 
for  being  general,"  per  Lonl  Cottenhani, 
1  My.  &  Cr.  117. 

(r)  Eduard*  v.  H'llh  1 1  H.i.  •:> ;  H, 
Somera-Cocka,  [1895]  2  fli.  44!l. 

(d)  L.  R.  9  Ch.  321. 


ASSETS   NOT   MARSIIALLKIl    IN    rAVOl'R    Of   CHARITY. 
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fuilll. 


toil  ilinctiim  that  the  ptTsonal  estate  shall  be  nmrshall.'il.  a  diriMtioii 
of  tliat  kind  cannot  operatt!  to  defeat  in  t()t(»  the  |ie<nniarv  h'j^acv 
to  t\u'  tharity  ;  that  h«gacy  will  stand  as  if  notliinjd  at  all  had  been 
md  about  marshalling  in  the  residuary  jjift ;  for  the  essence  of 
iiiarshMlliiip  is  liiat  it  puts  those  only  to  marshal  who  have  tr,,t  two 
fiiiul-'.  ami  this  charitable  legatee  has  onlv  one." 

With  regard  to  legacies  charged  on  real  estate.   Mr.  Jarman    Kil.-,.t  when, 
rt'inarks  (« ) :   "  \\  here  a  charitable  legacy  is  charged  on  real  estate  '*"''  '•< 
H.saii  auxiliary  fund  in  aid  of  the  personalty,  (and  such,  it  will  be  auxmary''' '"' 
luTt-after  seen,  'i  always  the  effect  of  a  mere  general  charge.)  the   '     " 
l.puy  will  be  valid  or  not.  and  either  wholly  or  in  part,  according 
to  the  event  of  the  personalty  proving  sulli(  lent  for  its  complete 
li(|iiidation,  or  not. 

•  As  the  validity  of  a  charity  legacy  depen<ls  on  its  n.)t  being  to 
come  out  of  a  real  funil,  the  point  of  construction  whether  the 
I.^srac y  is  payabl.'  out  of  personal  or  real  estate,  is  .sometimes  warndv 
( oiitcstctl  t)ii  this  account ;  and  in  the  consideration  of  this  (piestioii, 
it  s(  arcely  need  be  ob.served.  no  disposition  has  been  manifested  by 
the  Courts  to  strain  the  rules  of  construction  in  favour  of  charity  ( /). 
■■  Never,  indeed,  was  the  .spirit  of  any  legislative  enactment  more 
vigorously  and  zealously  seconded  by  the  judicature,  than  the  statute 
of  the  9th  of  George  the  2nd.     This  is  abundantiv  evident  from  "' "!.  ■>. 
the  general  tone  of  the  adjudications ;  but  the  two  points  in  which  it  ''•  •*"• 
JH  most  strikingly  displayed  are.  first,  the  holding  a  gift  to  charity 
of  the  proceeds  of  the  sale  of  real  estate  to  be  ab.solutely  void 
instead  of  giving  to  the  charity  legatee  the  option  to  take  it  a.s 
money,  according  to  the  rule  since  adopted  in  the  case  of  a  similar 
fjift  to  an  alien  {,j) ;  and,  secondly,  the  refusal  of  erpiity  to  marshal 
a.ssots  in  favour  of  a  charity,  in  conformity  to  its  general  principle  • 
that  prniciple  being  evidently  founded  on  an  an.xietv  to  carrv  out' 
as  far  as  possible,  the  intention  of  testators.     In  this  solitarv  case" 
the  mtention  has  been  allowed  to  be  subverted  by  a  mere  slip  or 
oniissitmof  the  testator,  which  the  Court  had  the  power  of  easily 
correcting  by  an  arrangement  of  the  funds  "  (h). 


■Tiidicial 
tri'llttllrtlt  of 
act  of 


(e)  Krat  edition,  p.  210. 

( ;)  Sec  Ltacro/t  v.  Maynard,  1  Ves. 
iun.2T9.  |><wt,rimp.XXX.  But-vhcrea 
Iratator  shews  by  his  will  that  he  uses 
the  term  "  personal  estate  "  as  contra- 
distiniruished  from  "  leaseholds,"  oc- 
currin;;  in  thv  name  bequest,  and  he 
afterwanls  by  a  codicil  directs  a  charit- 
able leijHcy  to  be  payable  out  of  his 
'•  lierwnal"  estate,  the  expression  is 
cor8i(lere<i  as  used  in  the  same  restricted 
anil  peculiar  sense  as  in  his  will ;  and 


the  legacy  is  payable  out  of  (h,-  pure 
personalty,  and  is  therefore  Kood.  ttU. 
mn  V.  Thomas,  ."J  .My.  &  K.  579 

(;/)  Ante,  p.  !)1.  '  However,  the  dis- 
herison  of  the  heir,  against  which  the 
statute  is  directed,  h  equally  „ro- 
.lue«l  whether  the  land  is  sold  or  n'.t. 

(ft)  The  first  edition  contains  a  lou^ 
note  by  Mr.  .Jarman  criticiainK  the 
policy  of  the  statute  of  »  t;eo.  2,  c  :«> 
and  ursrinR  a  relaxation  of  its  p'rohibi-' 
tions.     Mr.   Jarman's  sujjgestion   that 
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CHilPTICR  IX. 


Chiirilahle 
enrporaliiiiH. 


IX.  Exceptions  from  the  Statutory  Restraint.   AMirro , 

rorporiitioii  for  cliaritiililf  |nir|Mwi's  i.s  empowered  by  private  aij 
of  pirliiimpiit  (pas.-p<l  siiup  9  (Seo.  2,  c.  3(5)  to  mquiro  liirui  !,v 
(lovi«f\  this  liflH  the  operation  of  eimbliriR  any  testator  to  devi^,. 
land  or  b(><|u<'ath  impiire  personalty  to  the  corporation  (/).  Rut  i 
private  act  passed  before  17.%  bus  not  that  operation,  evi-ii  if  jt 
is  ill  effect  re-enacted  by  an  net  passed  since  17:5(5  (y). 

And  an  act  of  parliiment  wliicli  confers  on  a  charitable  i uriior.i 
tion  the  richt  to  pnrcbase.  take,  hold,  receive,  or  enjoy  laiuls,  .Iw. 
•lot  enable  it  to  iici|uire  land  otherwise  than  in  the  nunli*  pif>,  rili.,! 
by  the  sta;,  (Jeo.  :.',  c.  :{«i.  the  effect  of  the  cliiiise  beinj;  e<|iiiviili'iit 
only  to  a  licence  from  the  Crown  to  hohl  in  nii;rtinaih  (/),  ami  imt 
therefore  enabling  it  to  take  by  devise. 

It  will  be  observed  that  the  act  of  (!eo.  2,  expresslv  nliows  i;ift, 
to  the  wo  English  I'niversilies  and  their  co!ie<,'cs,  and  thi'  tlirn. 
yf""'^:.""''  follege.  of  Eton,  Winchester,  and  Westminster  (/).  An<l  h\  tli,. 
seventh  section  of  the  ai  t  of  1888  this  exception  is  e.vteinl-d  to  tlu' 
Ui'iversities  of  London  and  Onrham,  the  V'ictoiia  rniversitv.  iiiid 
their  colleges  ami  hoii.ses  of  learning,  and  to  Keble  Colic  ^-e,  Oxford. 
It  is  clear  that  neither  statute  authorises  a  devise  to  a  colli-i;,.  in 
trust  for  other  charitable  objects  (//() ;  but  it  seems  not  to  l... 
essential  that  the  trust  sliould  embrace  the  whole  colleg.- ;  a  tni-t 
for  the  benefit  of  particular  members  woultl  be  within  tlie  pnivivp: 
and  therefore,  a  devise  to  the  Master  and  Fellows  of  (  lirist's  ( \>\\vjH', 
in  trust  that  they  and  their  succes.sors  should  apply  tli(>  rents  fdr 


Exception  ill 
favour  of  two 
Kn^lish  I'ni 


rlii'st«r,  ami 
Wt'stmiiister. 


"  <vilhout  cntrenchinit  on  the  salutary 
enactment  wliicli  prevents  the  land  of 
the  countr.v  from  heini.'  locked  up  in 
|KT[M-tuity."  it  micht  be  provided  "  that 
tthi-rever  real  estate,  or  the  prwlueo  of 
real  estate,  is  disposed  of  in  this  manner, 
llio  jiro|MMty  should  Ik-  sold  or  con- 
verted,  and  the  procee<ls  only  paiil  over 
to  the  charity,"  has  u  last  (18!»1)  l>eeii 
adopted  by  tlie  le'iislatui-e. 

(il  Ptrriri'j  v.  Trail,  L.  K.,  18  E(|.  88. 
.So  trustees  having  a  [wwer  of  seleetinj.' 
I'liarities  to  iM-nefit  by  a  testamentary 
Hift  may  select  charities  empowered  to 
acquire  lands  by  devise  :  seo  He  On  //. 
:tl  Ch.  D.  113,  above,  [i.  ;.>,Vi.  In  R,^,iii. 
Kim  v.  J^ndon  lli>.i]iit(il,  10  H».   lit,  tli 


tixh  Munfum  V.  While,  i  S.  &  St.  :,K ; 
Xcthersnle  v.  Indigent  HI, ml  Silmtil,  I, 
K.,  11  Kq.  1  ;  ri,r.-l,r  V.  Chi^.r.  L  I!., 
a  Kq.  444.  .See  and  C()n'<iihr  »i'h 
reference  to  this  point,  i;)  &  II  Vici. 
c.  U4,  s.  23,  enablini;  owners  of  iuipri- 
jirintcd  tithi-s  to  annex  the  same  totij.' 
parsonai;es,  &c.,  of  the  parlshi-s  ul.iri 
Ihey  arise,  Dentnv  v.  Manner-;  i'>  licav, 
38,  "2  IX' v..  &  ,1.  t)7.".. 

(/)  Kor  an  instance  of  such  a  ilcvi*. 
see  3  Vcri.  (141.  It  has  never  hicii  cli . 
cideil  whether  this  exception  cMcndn! 
to  colleges  founded  since  llie  iiti,  a- 
Downins!  follcKc,  CanihriiL'c.  lyil 
Xorthin>;ton  considered  thai  il  in* 
confined  to  coHcl'cs  antecedently  e^tali. 
lished,  see  All.-Heii.  v.  Taiirrui.  1  Kil. 
1() ;  but   Lord   Lounhborouali  apjiears 


power  to  devis*'   lands   was   given    by 

charter.  The  judgment  of  Turner, V.-C, 

is  somewhat  cryptic,  and  it  is  not  easy  to  have  dissented  from  tl.ii  o]iiiii(m,  sec 

to  say  what  his  decision  was.  Tt  is  cli-.-ir  ,\tl..<Un.  v.  H-.'iy~r,  3  V'-.  T.'s 

that  the   gift   failed  us  to  part  of  the  (m)  All.-Gen.  v.  Tancrt'l.  I  Kil.  I"i.  1 

residue.  \\,  Bl.  90,  Amb.  351  ;  sec  also  Hhiiid- 

(;■)  Luekraft  v.  Pridham,  B  Ch.  D.  20.5.  ford  v.  Faekercll.  4  Br.  C.  C.  3'.U,  2  \  <■«. 

(*)  Mogg  V.  Hodges,  2  Ves.  52  ;  ttri-  jun.  238;  Alt.-Gen.  v.  Munhi/,  I  Mer..3:'7, 
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some  iimlfrgnuluutj'  «tiuli-iif,  has  It.vii  Ii<-|<|  to  Im'  ifM»l  („).  j{„f 
fh.'  lit  vis.?  must  1«.  for  colL'^iiit,.  or  luailrrni.al  piirposi-s  ;  ,,,,,1  ,, 
^ilt  to  till-  loll.'gi',  to  tin-  ii.t.-nt  that  an  iiulivultial  monilMT  (th.- 
s,ni..r  fellow  for  the  time  beinj})  slioiiM  live  in  the  testator's  Ii.mim,-, 
a,i,i  .nlertiiiii  the  poor,  an.l  .li>tril.ute  tiie.li,iru.  aiul  books  anioiiK 
tben.,wa.s  hel.l  tohet-oid  on  this  |.ri.i.i,,K.  („).  |,„r,|  h„„^|,l„„,,„^,,, 
appears  to  have  tiioii>:ht.  that,  if  a  devi-ne  of  real  •■state  to  a  e.ilj..^,. 
was  refiiM'.!  l>y  the  .•ollef;...  as  of  .-ourse  it  may  l„..  v.h.-ther  the 
lievi-e  he  uj.oii  trust  or  oth.Twise  {/>),  it  ini^.ht.  as  the  lands  w.-re 
orijliiiiilly  th'vised  to  a  valid  |»ur|>o.se,  be  executed  cy  j.res  (,/) 

The  e.v.eptio„  luade  by  the  aet  of  (J.-o.  •>  i„  r,.s,„.,.t  of  ,.ro,.ertv    K.  ,,..(.,„ 
Ill  SotlaiMl.  lias  Imm'ii  held  to  apply  only  to  the  h)calit  v  of  the  land's   "•'  'l""''  "'' 
destined  to  the  trust  (r)  ;  pre.ludinjr,  tln-refore.  the  .h  vis.,  of  lands   ^''""'""''■ 
ill  Kii-lan<l  to  a  S.otti-.li  charity,  but  a-liiiittini;  of  Kn^dish  pei^son- 
alty  l)eiii«  be.|U.'athed  to  be  laid  out  in  lan.ls  i,,  Scotland,  s..  far  as 
is  consistent  with  the  Scotch  law.  which  p.^iniits  (he  .l..stinati...i  of 

real  ,-tale  to  some  kin.is  ..f  charity  (..).     It  has  b, held,  that 

ihe  niviiMistances  of  the  charity  l)ein-  S.^ot,!,.  „n.i  S.-ot.hm.'ti 
only  hciiii!  ..lijjible  as  trustees  of  it,  do  not  con.lusiv..|v  show  that 
til.'  puivliase  is  f..  be  of  lands  in  Scotlan.l.  so  as  to  take  the  befiuest 
.lilt  of  the  statute  (/).  ' 

So,  of  course,  a  b...,„cst  of  nuna-y  , lai.i  ..„t  i„  huuls  in   ,.....,„. ( 

livlan.i,  for  charitable  purposes,  will  !„>  «o,h1  {„).     M„t  bv  a  nuHlern   '"'"'^ '" 
statute  (e)    it  is  enact e.l  that   any  .lonatioii,  .jcvise    or  be.iuest     ''''"'"'■ 
whereby  any  estate  in  lan.ls,  f.-nements  or  heri'ditatnents  in  Ireland' 
IS . onveved  or  created  for  a  .haritable  purj.ose.  must  b..  executed 

'hr ■•''-■"-'a'-  n>"nths  before  the  .l.-at  h  ..f  the  donor.     This  enaet- 

Mient  ,loes  not.  Iiowver.  appear  to  extend  to  be.piests  of  nionev  to 
be  laid  out  in  lan.l. 


ill 


The  statute  !)(;..„.  L>,c.  :!(;.di,l  not  exten.l  to  the  British  .■oh.ni..s:    ..„,«,. 

ft  -<"■'"".  V.  .1/,//.  3  Kuss.  :i,.s  .-.  ^'"'"'"'■'- 


(n)  Ml.-Otn.  V.  Ttinrml.  \  Kd.  1(». 
[n]  Att.-(l,n.    \.     Wl.oniwKl.    1     Vos. 

.-.:i4. 

(;<)  Sw  2  K.H'.  H>;|. 

(jl  Ml.dcn.  V.  Andrew,  3  Vcs.  633. 

(r!  I  If  foiiiNc,  a  devise  of  land  in  Knt'- 
lari'l  fiirtliaritahli-  piirposrs  is  not  mndi' 
valid  by  the  fjut  that  tlie  testator  is  a 
.liimitilnl}«cot<'hman:  Hr  llrwit  fIS'tll 
,1  Ch.  .i«8.  ' 

l<)  'lltjihavt  V.  Ihndrie.  1  lir.  ('.  C. 
JT!  :  Vmli)  v.  liulttm.  14  Ves.  6;)"  ; 
Mmkiitnsh  V.  Tou-nmnd,  10  Ven.  3:{.i! 

.\r.ii  the  {'.iiuJi,!!   rule,  arisinc  out  ot       .iiti™i    •„       •■.  < 

the  no,  against  marshalling  i'n  fa^'ou^  i^r:,'/'/^  ..  >'"^w//"lf  [<  "'(k'""'-T 
of  chi^miea.  does  not  exist  in  .Scotland.  Stewart  v  Bnrtnn  U  U  ''  ^''  '"  ' 
^  ^^d.n.ld  V.  Mardona,d,  U  R.,  .4       M.rl.J..  '^1;:^.  ?.:  ,';.  "t^,    'i^ 

Muore,  ante,  p.  Hny 


'!'•  .N.  .V  ..!»;i.  2   I).   A   CI.  3!.:t.  .Su^r.l. 

•Hwof  |',„|,  4I!».  If  tl,..  fstator  liad 
l«'.n  .lo.nieiK.I  „,  .Seotlaml,  ll„.  I«.nuest 
w.MiM  have  heen  vuli.l  :  CuUirlmru 
{Mii,,nr,  ar.,  „f)  V.  Wybyr,  ;  i  <951  A 
C.  S!>,  |)ost,  p.  r,2. 

X,  *",'.  ''^;'.'"  '^'"/'''f"  V.  Knrl  nf  W„l,i.,r,  \ 
m  ,,;7/-=  /'•"<■• 'v..S„,/.,„,  I  K.V, 
-.it ;   Alt..(.,n.  V.   /'ninr,   I   Ha.  &  Be. 

(1)  7  &  8  Vict.  c.  07.  8.  I(i.  A  deed 
muHt  also  he  reiri^tered  within  the  ramr 
p.Tio.1,  lu       Cwes   umler  the   ael    are 
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rHAFTM  It. 


Foreign  land. 


Cuntoin  <>{ 
l^mloii. 


Statutes 
allowinu  land 
to  be  devoted 
to  particular 
charities. 


CJin-N   KOR   ri,LKOAL.  Hl'PKRMTITIors    ASH  CHARITABLK   HRImmks 

in  it8  caiiws,  itM  object-*,  its  provinioiw,  \tn  qualiticatii)iis,  ,,ih|  it< 
oxri«ption».  it  M  a  law  wholly  EnKli.sh.  nilciilatrtl  for  tho  purm,,,., 
of  loral  policy,  complJciitiHl  with  local  c8tablinhrnentH.  and  in.  ,n,i,|,|„ 
without  great  inconKniity  in  th«  effect,  of  being  transfcrriMl,  ^h  it 
■tandH.  into  the  cocJc  of  any  other  country  (w).  There  is  tin  r,.f(,r„ 
nothing  in  the  act  of  IT.'Wj  or  1888  to  prevent  a  jhtsoii  di)tiii.i|Hl 
in  a  Hritish  colony  from  leaving  money  for  the  pur.  hn  .•  of  l;i,i,|  j,, 
England  for  a  charitable  object :  unless  prohibited  by  the  law  „( 
tho  colony,  such  a  bequest  is  valid  (x). 

Ii«nd  situate  in  foreign  countries  outside  tho  British  Kiniiirc  i, 
obviiHisly  not  within  the  ads.  Consequently  j  be<piest  of  nionev 
to  be  laid  out  in  the  erection  of  almshouses  abroad,  'm  valid  so  far  as 
the  law  of  England  ia  concerned  (y). 

Nor  does  either  of  the  acts  prevent  money  arising  from  the  sfilc 
of  land  in  a  foreign  country  from  being  bequeathwl  to  chnritits  (;). 
By  the  custom  of  London  resident  freemen  might  devise  Ian,! 
in  mortmain  (a).  By  the  general  act  De  religiosis  {h)  the  i  iist„rn 
would  have  been  abolished,  but  that  afterwards  tliere  came  a 
general  confirmation  of  the  customs  of  London  by  stat.  te  (ri 
There  is  no  saving  of  any  custom  in  the  statute  of  George,  aiiv  mo' 
than  there  was  in  the  statute  De  religiosis  ;  and  as  there  hus  bwi, 
no  subsequent  conrtrmation  of  the  cu.stoms  of  London  (r/),  it  i'>V'-t,s, 
according  to  Lord  Toke,  that  the  statute  of  George  was  bind.ii;  n 
the  city  of  London  (c).  At  all  events  it  is  dear  that  the  cii.'^totn  ,.' 
London  applies  only  to  lands  in  London  (./ ). 

The  legislature  has,  in  several  instances,  relaxed  in  favour  (jf 
partictdar  objects  the  restri(-tion  on  disposing  of  land  to  charitabl.- 
purposes  (g).    Thus,  by  the  Land  Tax  Redemption  Act  (42  Geo. ;). 


(ir)  Per  Sir  \V.  (".rant,  M.  R.,  in  .1//.- 
Ofn.  V.  Slen-iirl,  2  Mer.  14;t :  see  also 
Att.-Oen.  V.  (lika,  5  L.  J.  \.  S.  Cli.  44 ; 
Whirker  v.  Hume.  1  i).  M.  &  (i.  .KXl, 
i4  Beav.  50fl,  7  H.  I..  Ca.  124 ;  Mnifm 
of  Lyons  v.  KasI  India  Vomimny,  1  Moii. 
P.  C.  C.  298;  Jtx  v.  MrKintin,.  14 
App.  Ca.  77.  Tho  same  considerations 
evidently  apply  to  the  act  of  1S88. 

(r)  Vanterhury  (Mm/or,  rfr.,  <,f)  v. 
Wyburn,  riSO.!]  A.  V.  S!t.  The  vaUdity 
of  a  devise  of  land  in  England  for 
charitable  purposes  is  not  affected  by 
the  testator's  domicil :  see  Re  Ueiril, 
[18911  3  Ch.  SfiS. 

(y)  Be  Geek.  69  L.  T.  810. 
Iz)  Heaumont  v.  Olireira.  L.  R.,  B  Eq. 
r>34.  4  Ch.  309.    Hee  He  Ken,  [19021  1  Ir. 
R.  451. 
(a)  8  Rep.  129  a. 


(/>)  7  Ed.  1.  c.  1,  ante.  Ch.  V. 

(<■)  Per  Lord  Coke.  2  Bolst.  I9(i. 
And  local  customs  are  eipressly  Mvcd 
by  the  statute  23  Hen.  8.  c.  10,  "s.  5. 

(d)  The  latest  confirmation  by  utitute 
appears  to  be  2  \V.  &  M.  sess.  I.e.  8, a.  3. 
__(<■)  See  also  per  iVa  R.  P.  Arden. 
"■  R.,  Highmore  on  Mortmain,  p.  127; 
»..d  sec  generally  as  to  these  custotrs 
the  authorities  cited  in  Keg.  v.  Mayor. 
,fr.  of  Umdnn,  13Q.  B.  1. 

(f )  M  iddletun  v.  Cntrr.  4  Br.  C.  C.  4C9. 
If  the  custom  has  still  any  forte,  it  i« 
save<l  by  51  &  52  Vict.  c.  42,  s.  12. 

ig)  By  sect.  8  of  the  .Mori  main  ami 
(  imritnltle  L'se?  Act.  18!*8.  it  ii  enacted 
that  "  where  by  any  statute  now  in 
force  any  provision  of  the  enactments 
hereby  repealed  is  excluded  either 
wholly  or  partially  from  application,  or 


EXCrPTIONH  FROM  THK   STATl'TORY   RK.HTRAI.NT. 


2T3 


f.  1 1.!, ..  -A)),  money  may.  by  will  or  othvtwim^.  bt.  givon  to  1^.  appliwi    ,«*„«-  ., 

in  til.'  wlemption  of  the  land  tax  on  hfr.Hjit(inu'nt.s  s.tfl.'.l  to 

(hrtritiil.lf  ii^'H.     Ho,  the  statute  i;j  (J,.,,.  ;{. ,..  107.  autli.>ri.H..M  th,. 

devi'^e  of  lanilM  to  the  tjovernow  of  Queen  Anues  lUmuty  ;  an<i 

•ilfHitr.  till"  (JiftM  for  C'hurehes  Act,   lm:\  (siat.   I.l  (!,.„.  ;j,  \;  lOH) 

,.nii)o«.rH  {MTsonM,  by  will  exe<uletl  thr.-e  months  before  .loath,  to 

dtfvijk'  lands*  not  excee^ling  five  ueren,  or  >{.hhIm  an.l  .  hattels  ixit 

excHsliii^'  in  value  THN)/.  (A).  f„r  erertiuK,  rel,„i|,|inK.  re,,«irinM. 

piirthtsin^.  or  |.nivi.lin«  any  .luirch  or  chajM'l  where  ih,.  Ijturjiv  of 

the  Chureh  of  Knglaiul  may  ki  ustnl,  or  any  mansion  lions,-  forthe 

r.-«i,leii.  e  of  the  minister,  or  any  .)utbuil.lin>js,  oHiies,  .hurchyard  (*) 

.,r  jrlehe,  for  the  same  resiK-ctively  ;  but  no  ^l.-be    .ontaininK  "|>- 

wards  of  fifty  acreH,  is  to  be  augmented  above  one  aere  (»  ;  and  the 

proniniion  of  these  or  similar  objects  has  been  further  ene  "ratfed 

by  an  act  (k)  legalising  the  devise  of  lands  to  or  in  tnis.  for  (/) 

the  B.T!esiastical  Commissioners,  in  «id  „f  ,h,.  cnduwm.-nt  an.l 

..r.vtion  of  district  churches.    Again,  the  l'i,|,|i,.  p„rks    S,h„„ls 

ami  .Museums  Act,   1871,  authori.seil  gifts  bv  will,  made  fw.-lv.- 

.ah-ndar  months  before,  and  inrolle.1  in  the  i,.M.ks  of  the  Charitv 

( oininissioncrs  within   .si.x  calendar   months  after,  the  testator's 

.leath.  of  limited  portions  of  lan.l  for  any  of  the  obje.ts  mentioned 


i»  applied  witli  muditication,  in  every 
such  casif  till'  ('orreaponding  provision 
u(  ihia  ml  uliall  lie  excluded  or  applied 
in  Uke  extent  and  manner." 

(4)  By  i«Tt,  2.  if  the  devise  exceetl  the 
limit,  the  exceiu  only  i«  void,  and  the 
specific  live  aoi-e*  may  be  allotted  by  the 
L  C.    As  to  the  case  of  a  bequest  of  p^r- 
«iiially  ixceedmK flOW.  see GirdUftone  v. 
'  Vi.rf.  10  Ma.  480.    In  Siniielt  v.  Herbert, 
I.  K..  1  t'h.  232,  a  frift  comprising  pure 
and  impure  pereonalty.forbuildingoreii. 
ilowinii  a  i  liurch,  was  held  to  carry  oOlW. 
north  uf  the  impure  personalty,  besides 
all  the  pure  jK'monalty,  on  tho  ground 
!h»t  the  5UW.  being  all  which  could  pro- 
(otIv  be  spent  in  building  (see  lie  Ire- 
l>mft  Hi//,  12  L.  J.  tli.  381).  it  must  be 
iwunicd  that  the  trustees  would  apply 
«ll  the  rest  for  the  other  purposes,    tk-e 
also  Dijri.H  V.  Biilhr.  3  V.  &  ('.  677  . 
iluimpnry  v.  JMny,  11  Ch.  I).  949.      As 
under  this  act,  one  may  devise,  he  so 
Di»y  cuiivey.  reser\ing  a" life  estate,  per 
Sir  G  Turner.  L.  J.,  fuher  v.  Jinerhu. 
I  a  1 .  4  .(.  HO-I .     But  the  act  dn««  not 
«utn„rise  a  gut  of  money,  even  within 
the  limit  of  500/.,  to  arise  by  sale  of 
land.  Church  huildmg  fitteiety  y.  Colen 
IK.  A  J.  U-,,  .5  I).  .M.  4  (J.  324      A  jp- 
vise  of  land,  not  exceeding  in  extent 
J.— VOL,  I. 


the  i)rescrilje.l  limit,  with  a  building 
u|K)n  It,  IS  not  invalidated  bv  the  went 
trust  that  the  .levis<.e  shall  hohl  the  land 
anU  building  u|h.ii  trust  to  convey  tho 
same  as  and  for  a  [wrish  or  district 
church  1.1  petpetuitv,  O'Urien  v.  7>«». 
28  Ch.  1).  372.  \\ith  ivganl  ff,  be- 
quesU  of  •g.HxIs  and  chattels  •  for 
punKwes  authoris,.!  by  the  act.  it  haa 
been  held  that  th,-  limit  of  500/.  has 
iHH-n  implieilly  n-fnaM  by  s,H;t.  7  of  the 

1905)  1  Ch.  271..  As  al„.a.ly  no^^' 
(ante  p.  59),  the  (;ift«  f„r  Churches 
Act  does  n  -t  remove  the  disability  of 

1>'*589""' '  ""'  *'""'*''  ^■''"'''-  ^^  '^^■ 
(1)  A  bequest  for  maintenance  of 
a  family  vault  in  a  churchyard  cannot 
be  supported  as  ono  for  reiiair  of  a 
churchyard  under  this  art,  *,■  hwlev'g 

33  th.  D.  187.  liut  a  lH.,,uest  for 
kttping  a  churchyard  in  re|«ir  is  within 
the  act :  iWd.     As   to  a  church  clock. 

0)  See  also  65  (Jeo.  3.  c.  147,  and  68 
Oeo.  3,  c.  45,  s.  33. 

(*■)  The  New  Parishes  Act,  1843.8.22. 
(0  Bulduin  V.  Uuldiiin,  22  Heav.  426. 
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Mortmain, 
&c..  Act, 
1891. 


in  the  title  to  the  act  (m).  And  by  the  .\ncient  Moiiuniints  Ad 
1882  (m),  any  person  may  by  will  give,  devise,  or  beijueatb  to  the 
Commissioners  of  Works  all  his  estate  and  interest  in  anv  iiiuicut 
monument  to  which  this  act  applies,  and  tiie  Commissiom  is  niav 
accept  the  same.  The  Statute  of  Mortmain  has  also  been  iij)i>al,.|i 
pro  tanto  in  favour  of  the  British  Museum  (o),  the  Departiutut  of 
Science  and  Art  (p),  the  Bath  Infirmary  {q),  Greenwich  Hospital  (r), 
the  Toundling  (s),  Westminster  (0,  Middlesex  («),  and  St.  (udrne;. 
Hospitals  {v),  the  Royal  Xaval  Asylum  (»/'),  the  Seaman's  Hospital 
Society  (x),  and  of  some  other  public  institutions  (y). 

X.— The  Mortmain  and  Charitable  Uses  Act,  1891.  This  at 
applies  to  the  wills  of  testators  dying  after  5th  August,  lt!!tl. 
Section  3  repeals  the  definition  of  "  land  "  in  the  act  of  1888,  and 
enacts  that  "  land  "  in  that  act  shall  include  tenements  and  Irtc- 
ditaments,  corporeal  and  incorporeal,  of  any  tenure,  but  not  inonov 
secured  on  land,  or  other  personal  estate  arising  from  or  i  immctwi 
with  land.    Section  5  enacts  that  land  may  be  assured  by  will  tu 


(m)  34  Vict.  c.  13.  This  act  is  re- 
pealeid  by  the  Mortmain  and  Charitable 
Uses  Act,  1888,  but  in  effect  re-enacted 
by  the  sixth  section  of  that  act,  which 
provides  (1)  that  Parts  I.  and  II.  of  the 
act  shall  not  apply  to  an  assurance  by 
will  of  land,  or  of  personal  estate  to 
purchase  land,  for  a  public  park,  school- 
house  for  tin  elementary  school,  or 
public  museum ;  and  (2)  "  that  s  will 
oontaiiiiiig  such  an  assurance  .  ,  .  must 
be  executed  not  less  than  twelve  months 
before  the  death  of  the  assuror,  or  be  a 
reproduction  in  substance  of  a  devise 
made  in  a  previous  will  in  force  at  the 
time  of  such  reproduction,  and  which 
was  executed  not  less  than  twelve 
months  before  the  death  of  the  assuror, 
and  must  be  enrolled  in  the  books  of 
the  Charity  Commissioners  within  six 
months  after  the  death  of  the  testator." 
By  sub-sect.  (3)  the  quantity  of  land 
assured  must  not  exceed  20  acres  for  a 
park,  2  acres  for  a  school- house,  or  1 
acre  for  a  museum.  The  terms  "  pubho 
park,"  "  school-house,"  "  elementary 
school  "  and  "  public  museum  "  arc 
defined  in  sub-sect.  (4)  of  this  section. 
As  to  County  Councils  and  other  local 
authorities,  see  the  Mortmain,  &c., 
Amendment  Act,  1892.  The  acU  4  &  5 
Vict.  c.  38  (school  sites),  31  &  32  Vict. 
c.  44  (sites  for  religious,  educational, 
literary,  i^c,  purposes),  and  the  Ele- 
mentary Education  Act,  1873,  s.  to, 
Kub-seot.  3,  exclude  gifts  by  will.  The 
proviiions  of  the  act  of  31  &  32  Vict. 


here  referred  to,  are  repealed  liy  tin- 
act  of  1888,  but  virtually  ri-eiuet«l, 
with  the  like  exclusion  of  i;ift,s  hy  »i||_ 
by  sect.  7  (ii)  of  the  latter  act.  Tin' 
act  8  &  9  Vict.  c.  43.  fin|p4min<i 
municipal  corporations  to  takt  by  di. 
vise  sites  for  museums,  &c.,  and  alvi 
(Harrison  v.  Corporntiun  uf  Suiilkumi,- 
ton,  2  Sm.  &  U.  387)  money  to  Iw  laid 
out  in  such  sites  ;  but  was  rt'|K'alcd  ly 
the  Tublio  Libraries  Act,  18.VI.  Sw 
also  the  Technical,  &e.,  Instilutiuiis 
Act.  1892  (post,  p.  277),  and  the  W.irk- 
ing  Classes  Dwellings  Act,  IB'JU. 

(n)  45  &  46  Vict.  c.  73,  s.  4. 

(o)  See  Stat.  5  Geo.  4,  c.  3'J. 

(p)  38  &  39  Vict.  c.  68.  This  act  dw> 
not  expressly  refer  to  9  Geo.  2.  c.  3ii ; 
and  according  to  a  suggestion  of  Jamis. 
L.  J.  (ti  Ch.  D.  212),  the  case  is  tliere- 
fore  not  taken  out  of  the  statulf  (,(u.  i. 
It  is  submitted  that  there  is  no  founda- 
tion for  the  doubt.     See  above,  p.  ili). 

(q)  19  Geo.  3,  c.  23  ;  see  Mahlian  v. 
Hooper,  4  Br.  C.  C.  1.53. 

(r)  10  Geo.  4,  c.  25,  s.  37. 

(s)  13  Geo.  2,  c.  29. 

(0  6  Geo.  4,  0.  20  (loc.  and  per*.). 

(tt)  0  Will.  4,  0.  7  (loo.  and  |his.). 

(v)  4  Will.  4,  c.  38  (loc.  and  |K'rs.i. 
Sec  as  to  these  hospitals,  AV  (i.y, 
Broadbent  v.  ISarrou;  31  Ch.  U.  U:!. 

(w)  51  Geo.  3,  c.  105. 

(x)  3  &  4  Will.  4,  0.  9,  s.  1. 

(y)  See  Shell.  L'liai.  I'ses.  4.1,  mA 
Byth.  &  Jarm.  Conv.  (4tli  tnl.  by 
Bobbins,  vol.  iv  p.  22,  note  (i)). 
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or  for  the  benefit  of  any  charitable  u.se,  but  that  .such  land  [sic] 
shall,  notwithstanding  anything  in  the  will  containeil  to  the  con-    " 
tiar\ .  be  sold  within  one  year  from  the  deatli  of  the  testator,  or 
such  e.xtended  time  as  the  Court  or  the  Charity  Coniniis.sioners 
may  determine.     Section  6  enact.s  that  so  soon  as  the  time  limited 
for  the  sale  of  any  lands  under  any  such  assurance  shall  have  expired 
without  completion  of  the  .sale  of  the  land,  the  land  unsold  shall  vest 
f,)rth\vith  in  the  Official  Trustee  of  Charity  Lands,  and  the  Charity 
Coiiimissioners  shall  take  all  necessary  steps  for  the  sale  or  comple- 
tion of  the  .sale  of  such  land  to  be  effected  with  all  reasonable  speed 
|,v  the  ailininistering  trustees  for  the  time  being  thereof.     Section  7 
,.na(  ts  that  any  personal  estate  by  will  directed  to  be  laid  out  in  the 
purchase  of  land  to  or  for  the  benefit  of  any  charitable  uses  shall, 
o.\Tppt  as  hereinafter  i)rovided.  be  hehl  to  or  for  the  benefit  of  the 
charitable  uses  as  though  there  had  been  no  such  direction  to  lay  it 
out  in  the  purcha.se  of  land.    Section  8  provides  that  the  High 
Court,  or  any  judge  thereof  sitting  at  chambers,  or  the  Charity 
(oraniissioners,  if  satisfied  that  land  assured  by  will  to  or  for  the 
benefit  of  any  charitable  use,  or  proposed  to  be  purchased  out 
of  jiersonal  estate  by  will  directed  to  be  laid  out  in  the  purchase  of 
land,  is  required  for  actual  occupation  for  the  purposes  of  the 
charity  and  not  as  an  investment,  may  sanction  the  retention  or 
ucquLsition,  as  the  case  may  be,  of  such  land. 

The  effect  of  this  act  is  to  repeal  sect.  4  of  the  Mortmain,  &o  Effect  ..f  .h- 
.\ct,  1888,  so  far  as  it  applies  to  wills,  and  to  allow  land  to  be  devised  ^c'  of  I89l 
to  charities,  subject  to  the  provisions  of  the  act  as  to  sale  (z)  It 
ako  allows  "impure  personalty"  to  be  given  to  charities  'and 
makes  valid  a  bequest  to  a  (•l.arity  of  monev  directed  to  be  laid  out 
111  the  purchase  of  land  (a),  although  the  direction  is  of  itself  in- 
operative (h).  And  it  removes  the  limit  of  500/.  imposed  by  the 
(iifts  for  Churches  Act,  1803,  on  gifts  of  personal  property  for  the 
purposes  of  the  act  (c).  As  the  act  allows  a  legacy  char-ed  on  or 
payable  out  of  land  to  be  given  to  a  charity,  it  follows  that  it  has 
nndered  unimportant  the  old  rule  that  assets  are  never  mar- 
shalled in  favour  of  a  charity  (d). 

.Vnother  effect  of  the  act  seems  to  be  to  make  secret  trusts  of 
land  for  charitable  purposes  valid,  because  as  a  devise  of  land  for 
charitable  purposes  is  now  lawful,  there  seems  no  reason  for  holding 
a  .secret  trust  for  similar  purposes  to  be  unlawful.     This  conclusion 


i;j  fit  llmnr.  !lB9r>]  1  C'h.  422. 

(a)  &-e  11,  Sulton,  [1901]  2  Ch.  640 

(M  Sect.  8. 


18—2 


(c)  Re  Dougla*.  [lOOS]  1  Ch.  279 
(rf)  Ante.    p.  2<i4.      .See    Bigu„r    t. 
Enslu-ood.  19  L.  R.  Ir  49 
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Construction 
of  will  made 
before  the 
•ot. 


What  is 
"  land  " 
within  sect.  3. 


Bequest  of 
money  to  be 
laid  out  in 
land,  when 
not  within 
•ect  7. 


Extension  of 
time. 


is  in  accordance  with  the  principle  on  which  O'Brien  v.  Ti/nsni  (e| 
waa  decided. 

"I  Le  following  decisions  on  the  act  of  1891  may  be  noted. 

In  Re  Bridger  (/)  it  was  decided  that  if  a  testator,  by  a  will  niadf 
before  the  passing  of  the  act,  gives  to  a  charitable  institutiim  smli 
part  of  his  residuary  estate  "  as  may  by  law  be  given  for  chaiitaljlf 
purposes,"  and  dies  after  the  passing  of  the  act,  the  operation  of 
the  gift  is  not  restricted  to  property  which  under  the  old  law  could 
be  given  for  charitable  purposes,  but  includes  real  estate,  or  the 
proceeds  thereof.  In  Re  Hume  (g)  it  was  held  that  an  estate  in 
remainder  is  within  the  act ;  it  may,  therefore,  be  validly  devised 
to  a  charity,  but  must  be  sold  within  the  time  prescribed  liy  tlie 
act,  or  the  extended  time,  if  any.  In  Re  Wilkinson  {It),  and  He 
Sidebottom  (i),  it  was  decided  that  where  real  estate  is  devised  to 
trustees  upon  an  immediate  trust  to  sell  and  pay  the  proi  ct'ds  to 
a  charity,  the  gift  is  one  of  "  personal  estate  arising  from  land ' 
within  sect.  3  of  the  act,  and  is  not  affected  by  sects.  5  and  0 ;  tiic 
trustees  are  not,  however,  at  liberty  to  postpone  the  sale  indeti 
nitely.  In  Re  Ryland  (;)  the  testator  gave  his  real  and  personal 
estate  to  trustees  upon  trust  for  conversion,  but  directed  that  the 
land  should  not  be  sold  during  the  life  of  his  widow  without  her 
consent  in  writing  ;  the  rents  were  payable  during  the  life  of  the 
widow  as  to  part  to  her  and  as  to  the  remainder  to  certain  c  harities, 
and  the  whole  of  the  residuary  estate  was  given  to  them  on  her  death : 
it  was  held  that  the  reversionary  interest  of  the  charities  in  the 
proceeds  of  sale  was  not  "  land  "  within  the  meaning  of  the  aei, 
but  that  the  share  of  the  charities  in  the  rents  during  the  widow- 
life  was  "  land  "  within  the  meaning  of  the  act,  and  ought  to  be 
sold  in  accordance  with  sect.  5. 

In  Re  Sutton  (k)  it  was  held  that  a  bequest  of  personalty  to  he 
laid  out  in  the  acquisition  of  houses  to  be  let  to  poor  persons  at  low 
rents  is  a  valid  charitable  gift,  and  not  affected  by  sect.  7  of  the  ai  t. 
In  Re  Church  Patronage  Trust  (I)  it  was  held  that  the  devise  of  an 
advowson,  upon  trusts  requiring  the  trustees  to  present  a  tit  and 
proper  person  to  the  living  from  time  to  time,  was  not  a  devise  "  to 
or  for  the  benefit  of  any  charitable  use  "  within  the  meaning  of  sect,  "i, 
In  Re  Sidebottom  (/«)  it  was  held  that  the  time  limited  by  sect.  ■"» 

(e)  28  Ch.  D.  372.     Supra,  p.  264.  (0  [1904]  1  Ch.  41.  2  Ch.  MX 

U)  [18941  1  Ch.  297.  (m)  [1901]  2  Ch.   1.     It  .o.m.  tk. 

(o)  f  189r>l  1  Ch.  422.  there  is  power  to  extend  the  time  aftu 

(A)  IHto'21  1  Ch  841.  th«  Btalutory  period  has  ela;i5i-<! :  rr 

(i)  [1902]  2  Ch.  38!>.  Byrne.J..  in  Re  Ryland,  \Vm\  I  Cli  at 

0)  [1903]  1  Ch.  467.  P-  *74. 
(i)  [1901]  2  Hi.  f.40. 
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may  1)0  pxtonded  by  the  Court  when  and  so  often  as  cirpiinistances    (iuptbr  ix. 
romliT  it  desirable. 

Til,'  act  does  not  expressly  provide  for  the  case  of  a  devise  of  Devises  to 
land  for  cJiaritabie  purposes  to  a  corporation  not  having  a  licence  ««""I'"f«t'ons. 
toaiquire  and  hold  land  in  mortmain,  but  as  the  act  re(|uires  land 
(i.'vis.(l  to  charitable  uses  to  be  sold  within  a  certain  time  and 
thus  prevents  the  land  from  beinjiheld  in  mortmain,  it  seems  dear 
that  a  devise  to  a  corporation  for  charitable  purposes  is  not  an 
assiiraiiir  in  mortmain  within  the  meaning  of  the  act  of  1888. 

Ill  Re  Scnircro/t  (n)  a  devise  of  land  to  the  vicar  of  a  certain  parish 
and  his  successors  was  held  good  under  the  act  of  1891.  but  the 
point  was  not  taken. 

It  may  be  mentioned  that  devises  to  technical  and  industrial  Technical  and 
institutions,  under  the  statute  55  &  5(5  Vict.  c.  i'9,  are  exempt  '"•'V'"*' 
from  the  requirement  as  to  sale  imposed  bv  the  Mortmain    &c     A^t!"r892"' 
Act,  1891.  '  '       ■' 


(»)  [1898]  2  Ch.  63H. 
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I.— General  Principle  forbidding  Perpetuities  ('0— Aper 
petuity,  in  the  primary  sense  of  the  word,  is  a  disposition  which 
makes  property  inalienable  for  an  indefinite  period. 

As  a  general  rule,  every  such  disposition  is  void  (b).  Accordinglv, 
a  devise  of  land  or  a  bequest  of  personalty  upon  trust  for  a  purpose 
or  institution  which  may  last  for  an  indefinite  period  (not  being 
charitable),  is  void  as  a  perpetuity,  or  as  tending  to  a  perpetuitv. 
Thus,  a  trust  for  the  maintenance  of  a  private  tomb  (r).  or  a 
picture  (d),  or  a  private  museum,  library,  society,  or  institution  («). 
or  for  the  c    ouragement  of  sport  (/),  is  invalid. 


(a)  The  first  three  spctions  of  this 
chapter  are  new,  ami  the  whole  of  It 
has  been  re- written.  See  Preface. 
I  take  this  opportunity  of  expressing 
my  great  obUgations  to  Jlr.  J.  C.  ( !ray, 
not  only  for  the  assi.itance  which  I  have 
derived  from  his  learned  work  on  the  R  ule 
against  Perpetuities,  but  aUo  for  his 
courtesy  in  discussing  various  points  by 
correspondence  [C.  S.]. 

(6)  Ste  the  general  principle  stated 
in  He  Parry  and  Digiju.  .11  Vh.  P.  130. 
As  this  rule  is  founded  on  public  policy, 
it  applies  to  British  Colui::;-3 :  I'm;; 
Oheah  JVeo  v.  Ong  Cheng  Xeo,  L.  R., 
6  P  C  381 

(c)  lAoyd  V.  Lhyd.  2  Sim.  N.  8.  255  : 


Richard  v.  Robson,  31  Bea.  244 ;  Fmvir 
V.  Fowler,  33  Bea.  «lfi;  Umte 
Osborne,  L.  R.,  1  Eq.  585 :  Ri  Kxqky 
Trusts,  3(5  L.  J.  Ch.  147;  Toole,  v. 
Hamilton,  fl!H)l]  1  Ir.  R.  385.  If  the 
tomb  is  part  of  the  fabric  of  a  cliurdi 
the  gift  is  charitable,  and  thcicfup: 
good  :  ante,  p.  222. 

(d)  Re  Oassiof,  70  L.  .1.  Ch.  242. 

(c)  Tfu)mson  v  Shakrspenr,  1  I).  F. 
&  J.  399  ;  Came  v.  Long,  2  I).  K.  i  .1. 
75  ;  Re  Clark's  Trust,  I  Ch.  1).  4!»7 ; 
Re  Button,  4  Ex.  D.  54  j  Re  Good.  [190,ij 
2  CVi.  (50  {old  oiTiet-H  of  a  reaiBirnt). 
Re  Sunin,  99  L.T.  604;  Hoare  v.  Uoare, 
56  L.  T.  147  (deed). 

(./■)  Re  Nottage,  [1895]  2  Ch.  649. 


HKXKRAL    PRINOrPLE    FORBIDDINO.    PERPFTriTIKS 

If  i-roperty  is  so  given  to  a  s.K-iety  or  institution  that  the  members 

can  immediately  dispose  of  it,  then  the  objection  of  perpetuity  does 

not  arise,  and  the  gift  is  valid  (g),  even  where  the  testator  adds 

(jirertions  as  to  the  mwle  of  application  (/().     Hut  if  the  intention 

of  tlu'  testator  is  that  the  property,  although  given  absolutely  to 

the  society,  shall  be  held  and  administered  for  the  benefit  of  the 

future  as  well  as  the  present  members,  the  gift  is  a  perpetuity,  and 

void  (/).    The  diffioilty  in  many  cases  is  to  d.cide  whether  the 

testator  means  to  benefit  the  present  members  of  the  societv  as 

individuals,  or  to  benefit  the  society  as  a  quasi-corporation"  (/) 

An  unlimited  gift  of  the  income  of  propertv  to  a  society  does  not 

amount  to  the  gift  of  the  corpus,  but  shews  an  intention  that  it 

IS  given  for  the  benefit  of  future  members  ;  such  a  gift  is  therefore 

void  (/■). 

It  seems  that  a  trust  for  the  maintenance  of  a  tomb  or  monument 
to  the  memory  of  the  testator  or  his  family,  if  restricted  to  the 
periotl  of  lives  m  being  and  twenty-one  vears  afterwards  is  valid  (/) 
And  if  there  is  clause  of  forfeiture  and  a  gift  over  in  the  event  of 
non-performance  of  the  trust,  this  is  effectual  (m).  Whether  this 
exception  to  the  general  rule  also  obtains  in  the  case  of  other  trusts 
without  a  cestui  que  trust  who  can  enforce  them,  docs  not  seem  to 
have  been  decided. 

In  Re  Dean  (n)  it  was  held  that  a  trust  for  the  benefit  of  a  number 
of  animals  and  the  survivor  of  them  was  not  bad  on  the  score  of  its 
fending  to  a  perpetuity,  but  the  decision  is  clearly  erroneous  if  and 
so  far  as  it  is  based  on  the  theory  that  any  animal,  other  than  a 
uman  bemg,  can  be  a  "life"  within  the  „.eaning  of  the  modem 
Kule  against  Perpetuities,  or  any  other  rule  of  law  or  equity  (o). 

man,  21  L.  R.  Ir.  12. 

«■)  Jie  Smiin.  99  L.  T.  fiO-l 
U)  Sre  He  Dean,  41  Ch.  D.  552- 
!,Z'"''<l'"  ^'^  Salwey,  [1806]  VV.  N.  80 
Jhw  docirin."  is  anomalous  and  not 
.-asy  to  ..xplain.  Th(^  auostion  is 
rof.w-d  to  in  Chap.  XXlV.  (TruHt. 
without  a  Dptinito  Object). 

(m)  Lh„d  V.  Lhtjd,  2  Sim.  N.  ,S.  2.'!5 
tomparo  the  analoeom  case  of  a  gift  to 
",  -m^^  °"  "  "''"''*'■  <'°"*''t'°n.  post. 
(n)  41  Ch.  D.  552. 

(■>)  Sep  the  remarkfl  of  Mr  J  C 
Gray  oft  this  ca.se  in  Harvard  LawRei 
view.  XV  521  se,|.  (reprinted  in  the 
second  edition  of  Cravon  Perp-'ui'icc 
S  Btw  seq.).  and  an  article  by  me  iti 
tlie    .luridical    Review    for   July  I'.m 

ll>.   in.) 
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CHAPTRH    X. 


Doctrine 
of  C,>etK  V. 
Manntn. 


Whether 

"  trust " 

without 

cestui  que 

trust 

can  be  made 

valid  by 

restriction 

as  to  time. 


Trusts  for 
animals. 


(;/)  C,>fh  V.  Mannnr.i,  L.  R.,  ]«  Eq 
r,U;lif  Clarke,  [1901]  2  Ch.  110; 
Uiiijlium  V.  Peterson,  87  L.  T.  744  (jrift 
fir  "  the  benefit  or  hospitality  "  of  two 
u.cient  companies'  See  Brown  v 
IMf,  it  Ch.  1).  78 ;  .  fJelany's  Estate 
'■I  L  H.  Ir.  227  ;  lira(Uhaw  v.  Jachnan, 
11  L  I!.  Ir.  12. 

[In  Ik  WilkinKon'i  Trusts,  19  L.  R 
Ir.  .Nil. 

n  Ite  AmoK,  [1891]  3  Ch.  159.  In 
that  ca.se  the  devise  was  void  on  the 
furtlier  sround  that  the  society,  beinc 
»  trades-union,  had  no  power  to  ao- 
'I'lire  land  except  by  purchase  for 
money. 

(./)  Soo  Morrow.  M'Connlle,  11  L 
R.  Ir.  2.1(5,  «h.re  the  earlier  caM.s, 
molu-iinff  llogan  v.  Byrne,  13  Ir  C  L 
l«fi,  and  Stewart  v.  Orun,  Ir.  R.,  r,  Eq' 
tiO,  are  examined;  Bradshmc  v.  Jack. 
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PEBPETUITV    AND    REMOTKNESS. 


CHAPTER    X. 

Charitable 
gifts. 


Conditional 
gitt  to 
charity. 


Municipal 

corporations. 


I  Charitable  gifts  are  an  exce})tion  to  the  rule  which  forliids  the 
creation  of  perpetuities,  in  the  primary  sense  of  the  word  {p).  (  oi,^,. 
quently ,  if  there  is  an  absolute  immediate  gift  for  a  charitable  purpose 
which  may  last  for  ever,  the  gift  is  good  (f/).  And  this  is  so.  even 
although  the  mode  in  which  the  property  is  to  be  apj>lic<i  il.  ppuds 
on  a  future  and  uncertain  event ;  thus  where  a  testator  declun  .s  lijs 
intention  of  devoting  a  fund  to  charity,  and  directs  that  wlun  and 
so  soon  as  land  is  available  for  building  almshouses,  the  mdiicv  shall 
be  employed  for  that  purpose,  this  is  a  good  charitable  gift,  althoimh 
land  may  never  be  available  for  the  purpose  (r).  And  on  the 
theory  that  when  property  has  once  been  taken  out  of  roiimiprcc 
by  being  devoted  to  charity,  it  is  immaterial  to  what  pitrtimlar 
kind  of  charity  it  is  devoted,  the  rule  has  been  established  that 
property  may  be  given  to  charity  A.,  with  a  gift  over,  in  an 
event  which  may  never  happen,  to  charity  B.  («).  liut  if  a  jiift 
to  charity  is  future  or  conditional,  and  may  not  take  effect  withui 
the  period  allowed  by  the  Rule  against  Remoteness  (the  modern 
Rule  against  Perpetuities)  the  gift  is  void  {/). 

The  exemption  of  charitable  gifts  from  the  rule  forbidding  tlip 
creation  of  perpetuities  makes  it  possible  to  create  iiidircctlv  a 
perpetuity  for  non-charitable  purposes.  Thus,  if  a  testator  gives  a 
fund  to  the  trustees  of  charity  A.,  subject  to  a  condition  tliat  thev 
shall  keep  his  family  vault  in  good  repair,  with  a  proviso  that  on 
failure  to  comply  with  the  condition  the  fund  is  to  go  to  charity  B. 
the  condition  and  gift  over  are  good  (m).  So  a  bequest  to  a  charitable 
society,  on  condition  that  the  committee  f  tiie  society  undertaki 
in  writing  to  the  testator's  executors  to  keep  his  tomb  in  repair,  is 
good  (v). 

Many  old  municipal  corporations  hold  property  for  tlie  benefit 
of  their  freemen  or  members  ;  these  are  not  charitable  trusts,  but 
any  qut-stion  as  to  their  origin  or  legality  has  been  obviated  hv 
sect.  2  of  the  Municipal  Corporations  Act,  1835  (w). 


Whether 

a  vested 

alienable 

interest 

can  constitute 

a  perpetuity. 


According  to  the  older  authorities,  wherever  property  i.s  presently 


(p)  Sie  the  eases  cited  above.  |>.  21 1, 
n.  (r) :  All.-den.  v.  Webuler,  L.  K..  20 
E<j.  483  ;  (uxxlman  v.  Mayor  of  Salt- 
ash,  7  App.  Van.  at  pp.  050,  002. 

(q)  See  ante,  p.  211. 

(i)  Chambcrlayne  v.  BrnclctU  t,.  R.,  8 
Ch.  106 ;  lie  Oydc,  79  L.  T.  201  :  Re 
iSi/uin,  [1905]  1  Ch.  009  ;  WuIUk  v.  AV/.- 
a^n.fhr  Xnn  Z^alavH.  [190.1]  A.  C   MX 

(»)  Christ's  Hotpilal  v.  Grainger,  1 
Mac.  &  G.  460. 

(()  Post,  p,  307. 


(«)  Re  TyUr,  [1891]  3  Ch.  2.V2.  1 
venture  to  think  that  the  I'.cision  in 
ibis  rase  is  basi'd  on  a  niisapim'hi'iisioii 
of  tlic  ratio  decidendi  of  ('kiist'n  //(«• 
pital  V.  Grainger,  I  Mac.  &  (i.  KM);  see 
the  Juridical  Review  for  .lulv  l'M«\ 
[C.  S.]. 

(r)  Roche  v.  M'Dermoll,  [1901]  1  Ir. 
R.  394. 

(w)  Prestney  v.  Stavor  of  Coh>ifi,i. 
21  Ch.  D.  111. 
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vt.st.il  in  A.,  subject  to  a  right  or  interest  presently  veste<l  in  B., 
altliiHijrli  tliat  right  or  interest  may  not  take  effeet  in  jtossession 
until  the  happening  of  an  event  whieh  need  not  necessarily  happen 
witliiii  a  definite  periul,  this  dws  not  constitute  a  perpetuity, 
bcrause  H.  can  at  any  time  release  his  contingent  interest,  or  A.  can 
at  any  time  sell  the  })roperty  subject  to  H."s  interest,  or  A.  and  U. 
fujjfther  can  at  any  time  concur  in  disposing  of  the  projMTty  (x). 
hilt  this  doctrine  has  been  practically  overruled  by  the  dicta  of  the 
(Viurt  of  Ap])eal  in  Loitdon  <b  S.  W.  Kailwnif  v.  (iimim  (»/),  to  the 
effect  that  an  option  of  purchase  in  respect  of  land  ia  invalid  unless 
its  ex<rcise  is  restrictetl  to  the  period  allowed  by  the  mcMlern  Rule 
against  Perpetuities. 

II.    The  Old  Rule  against  Perpetuities.    After  estates  tail  Att,.nipt. 
Wire  licld  to  be  barrable  by  common  recovery,  numerous  attempts   '"I""'^, 

1111  .  r  ,' .  unbarrahlo 

were  niaile  by  landowners  to  create  unbarrable  entails  by  indirect  <iii»il». 
means.    One  device  was  to  insert  in  a  settlement  of  land  a  proviso 
iiii|)osing  a  forfeiture  or  penalty  on  any  tenant  in  tail  who  attempttnl  Clause  of 
to  bar  the  entail ;  these  provisoes  (called  clauses  of  pi-rpetuity)  were  l'*"'T<''"'*y- 
licld  to  be  void  (a),  and  in  Mildmaifs  Case  (b),  where  a  similar 
question  arose,  the  judges  resolved  "  that  all  these  perpetuities  were 
against  the  reason  and  policy  of  the  common  law  ;  for  at  common 
law  all  iidieritances  were  fee  simple,  as  Littleton  saith  .  .  .  But  the 
true  policy  and  rule  of  the  common  law  in  this  point  was,  in  effect, 
overthrown  by  the  statute  De  Donis  Conditionalibus,  made  anno 
l;3  ¥A.  I,  which  established  a  general  perpetuity  by  act  of  parlia- 
ment, for  all  who  had  or  would  make  it,  by  force  whereof  all  the 
passessions  of  England  in  effect  were  entailed  accordingly  .  .  .  and 
the  same  continued  .  .  .  till  about  the  12th  year  of  Ed.  IV,  when  the 
judges  on  consultation  had  amongst  themselves,  resolved  that  an 
estate  tail  might  be  docked  and  barred  by  a  common  recovery." 
Lord  Bacon  describes  a  perpetuity  in  the  same  way :    "  There  is 


(i)  OilhertKon  v.  Rirhurdx,  4  H.  &  N. 
Tu,  :>  H.  &  N.  459;  llirmin-iham 
Canal  Vimiimiii/  v.  Carluriijlit,  1 1  Ch.  D. 
4il  :  Atrni  v.  Lloyd,  L.  R., .'»  Kq.  3S3. 

(V)  -M  Ch.  I).  r,m.  In  that  case  the 
option  was  eimiiiigent,  and  not.  vested, 
bfini;  csirciscable  only  in  an  event 
which  luiirht  not  happen  «ithin  the 
Hmit.«  allowed  by  the  modern  Rule 
aaaiiist  i'erpetuitiea  :  it  was  therefore 
clearly  void  for  remoteness,  and  the 
statements  of  the  learned  judges  as  to 
the  validity  of  a  vested  option  of  pur- 
eha.«c.   exerciseable    immediately,    arc 


merely  dicta.  But  the  drwtrine  may 
be  considered  settled,  as  the  principle 
laid  down  in  L.  <t-  S.  W.  Ji.  v.  (!omm  has 
been  accepted  without  (juestion  for 
many  years.  S<>e  Wmxldlt  v.  Clifton, 
{\m:t\  2  Ch.  -r.-  ;  Edwnrds  v.  Ediiardx, 
[liWOJ  A.  C.  27.1. 

(a)  Corbet'e  Case,  1  Rep.  83b.  Com- 
pare the  somewhat  similar  device  of 
siving  tnistres  a  power  of  revoeitljim 
on  the  birth  of  every  tenant  in  tail  ad 
infinitum,  described  "by  the  Real  Pro- 
perty Commissioners,  Third  Rep.,  p.  30. 

(6)  6  Rep.  40a. 
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cHAi-ram  X.    start  up  a  device  called  ptrpetuity,  which  in  an  entail  with  n  |ir(i\>n 
conditional,  tied  to  hia  estate,  not  to  put  away  the  land  from  his 
next  heir,  and  if  he  do,  to  forfeit  his  own  estate  "  (c).    Anothpr 
device  was  to  create  what  was  called  a  perpetual  freehold .  [,, 
limiting  successive  estates  for  life  to  the  heirs  or  unborn  issue  of 
a  person  ad  infinitum;   this  device  also  failed,  for  it  was  li,.],] 
that  if  a  feoffment  was  made  to  the  use  of  A.  for  life,  aiul  after 
to  the  use  of  every  person  that  shall  be  his  heir  one  after  anotlipf 
for  the  term  of  the  life  of  every  such  heir,  "  this  limitation  is 
merely  void,  for  the  limitation  of  an  use  to  have  a  perpetual  free- 
hold is  not  agreeable  with  thr  rule  of  law  in  estates  in  possession"  id) 
The  rule  is  stated  in  the  same  way  in  a  standard  work  :  "  Uses  that 
are  against  the  rules  of  the  common  law  shall  not  be  exeruted  bv 
this  statute  [the  Statute  of  Uses],  and,  therefore,  if  a  feoflnienf  lie 
made  to  the  use  of  A.  for  life,  and  after  to  the  use  of  every  person 
that  shall  be  his  heir  one  after  another  for  term  of  his  life 
these  uses  shall  not  be  exeruted,  because  these  limitations  are 
wholly  void  "  (e).     "  It  is  against  the  rules  of  the  conmion  law  that 
a  perpetual  freehold  for  life  only  should  descend,  because  it  creates 
a  perpetuity"  (f).    A  third  device  was  to  create  a  species  of  estate 
tail  by  means  of  an  executory  bequest  of  a  term  of  years  to  a  person 
and  his  heirs  one  after  another  ad  infinitum,  either  directly  or  bv 
way  of  trust ;  if  such  a  limitation  had  been  held  legal  it  would  have 
created  a  "  perpetuity,"  because  it  could  nut  be  barred  by  a  common 
recovery  (g).    Accordingly  this  device  also  failed  {h),  for  the  reason 
stated  in  Lampet's  Case :   "  It  would  be  inconvenient  that  such 
manner  of  perpetuity  should  be  made  of  a  chattel,  when  of  an 
inheritance  neither  by  act  executed  by  the  common  law,  nor  bv 
limitation  of  an  use,  nor  by  devises  in  last  wills,  any  perpetuity  can 
be  established  "  (i). 


Executory 
lie(|Uest 
of  a  term. 


(c)  Bacon  Law  Trnota.  145  ;  Dttke  of 
Marlborough  v.  Oodolphin,  1  Eden,  404; 
Mainwarinri  v.  Beater,  5  Vcs.  458. 

id)  Chudleigh'a  Case,  1  Rop.  138a. 
The  general  principle  is  recoeniscd  in 
He  Parrt/  and  Dngjit,  31  Oh.  D.  131). 

(e)  Shepp.  Touch.  ."rtMi.  Attention 
was  drawn  to  this  passage  and  to  the 
passace  cited  above  from  Vhudleigh'n 
Case  in  an  article  of  mi::e  on  Perpe- 
tuities in  the  Law  Quar.  Review  (xv.  71). 
In  the  second  edition  of  his  book  on 
Perpetuities,  Mr.  Oray  has  done  me  the 
honour  of  referring  to  my  article,  but 
his  conuiients  on  it  arc,  if  1  may  say  so,  in 
the  nature  of  special  plcadinsi,  for  they 
evade  the  real  question,  whicii  is — Was 
there  a  rule  of  the  common  law  which 


forbade  the  limitation  of  surcessivo  lifp 
estates  to  the  unborn  deseeiKlmils  or 
heirs  of  a  person  ail  intiiiiliini  ?  Tli,' 
Real  Propertj-  Commissioners  (I'liirvl 
Report,  pp.  30,  31)  say  that  thirc  was. 
and  this  conclusion  is,  it  is  suljmitlnl. 
8ui«rabundantly  justitied  by  the  autho. 
rities  cited  in  the  text  \C.  S.]. 

(/■)  fiillwrt,  l'»c«,  77.  See  also  thr 
passages  cited  from  Humhcmlon  v. 
HvmhrrMort,  post,  p.  288. 

(j7)  Ctrig  v.  Hopkins,  Sid.  37. 

(h)  Sanders  v.  CornM,  (."ro.  Car.  230 ; 
liackhoune.  v.  Belhngham,  Pollixf.  33 : 
Wcod  V.  Saunders,  ib.  35. 

(i)-  10  Co.  fi2a.  Compare  .Vaiit. 
miring  v.  Hai'er,  infra,  p.  284. 
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'IVchnic*! 


H.'tut'  ■'  porpetuity  "  came  to  havo  tho.siMMJul  nicaninjt  "f  a  limitu 
ti,m  ffiuivali'tit  to,  or  in  tln>  nature  of.  an  nnharralili-  entail.     "  A  ,, 
perpetuity  is  the  settlement  of  an  estate  or  an  inter.'st  in  tail,  with  m''«nT'!,f 
sueh  remainders  expectant  upon  it  as  are  in  no  sort  in  the  power  of  "ITr«'<"i<y." 
the  tenant  in  tail  in  possession  to  dock  by  any  recovery  or  assign- 
ment "  (;).     "  A  perpetuity  is  where  an  estate  is  so  <lesigned  to  be 
settled  in  tail,  &c.,  that  it  cannot  be  undone  or  made  void  "  (/■).  '•  A 
perpetuity  is  the  settlement  of  an  interest  descendable  from  heir  to 
heir,  so  that  it  shall  not  be  in  the  power  of  him  in  whom  it  is  vested 
to  (ILspose  of  it,  or  turn  it  out  of  the  channel  "  (/). 

It  is  nece.s.siary  to  dwell  on  this  use  of  "  perpetuity,"  becau.se  the 
meanin<r  of  the  word  has  so  completely  changed  that  its  u.se  in  this 
sense  by  Mr.  Fearne  and  the  judges  and  writers  of  the  eighteenth 
century,  and  even  later  (m),  is  liable  to  cause  misapprehension  («). 
The  (JK'trine  of  cy-pres  is  unintelligible,  unless  it  is  recognised  as 
an  inilulgence  granted  to  a  te.stator  who  attempts  to  create  an 
unliarrable  entail  (n»). 

An  attempt  to  create  an  unbarrable  entail  is  ineffectual,  even  if  it  fartml 
is  restricted  to  a  certain  number  of  generations.     This  was  the  case   l"''l*<"'«y- 
in  Smimrd  v.  Willork  (o),  where  the  testator  devised  land  to  A.  for 
life,  and  to  his  descendants  down  to  the  tenth  generation  during 
their  lives  (p). 

The  law  does  not  allow  a  "  perpetuity  "  to  be  created  by  means  of  Porpotuity 
terms  of  years.     This  was  attempted  by  the  testators  in  Somerrilk  ^y  ^'"""'* 
V.  Lethbridge  (</)  and  Beard  v.  Western  (r),  in  each  of  which  cases  "'*^'™" 
successive  terms  of  ninety-nine  years,  determinable  on  their  lives, 
were  given  to  the  sons  of  A.,  a  bachelor,  and  their  issue  male,  and  iii 


(»  Pit  Lord  Nottineliani,  Dide  „f 
Sor/M's  Case,  [I08I J  3  Cli.  Ca.  1. 

(i)  .lacob.  Law  Diet.  1739.  Tho 
ilcfinition  in  I>es  Tcrmes  dp  la  Ley,  1721, 
U  in  the  same  terms. 
(/|  Oilbcrt.  I'ses,  118. 
(in)  .^'(•e  Shtpp,  Touch,  by  Preslim 
iIS20).  p.  "iW:  I'reston,  Ab.str.  ii.  14S. 
Ihih  of  ilmlboriiuijh  v.  (Jodoliihin,  cited 
inlr«,  p.  28.") ;  Monutxnny  v.  Derin'i. 
[lH4711ti.M.  ^•\V.atp.4L'8. 

(.1)  Even  Mr.  .larman  did  not  fully 
cri-,!!  tin-  eliniiiie  in  the  uieaning  of  the 
wonl.  "  The  early  judgr  '  he  say8, 
"had  an  extreme  repugnant,  to  every 
ili.<ixwition  of  property  that  savoured  of 
a  perpetuity,  I'lit  the  expressions  which 
■:-;vx<ionaiiy  fell  from  llieni,  demonstra- 
tiveiof  this  feeling,  did  not  afford  a 
specific  definition  of  the  monster  which 
the  law  was  stated  to  '  abhor  '  "  (Ist 
••'iition.  p.  220).    If  Mr.  Jarman  had 


referred  to  the  cases  cited  above,  and  to 
llriij  V.  Hopkins  (.Sii'  .>7),  he  would  have 
found  that  thfre  vis  v  ambiguitv  in 
llm  term  "iwrjutuity  as  used  by'  the 
em ly  judsjes.  It  is  still  more  surpi^isinx 
to  find  so  learned  and  accurate  a  writer 
ns  .Mr.  tJray  milled  by  the  eliantfe  in  tho 
nieaninsr  of  the  term.  He  entirely  mis- 
under.slands  tiie  case  of  lIitiiil„rHlon  v. 
Huinhcrnhm,  o-.vina  ti>  his  luiwillin^'ness 
to  admit  that  in  1717  "  |)<rp<'tuity  " 
Htill  retaine<l  its  meaniiiL'  of  a  limitation 
in  the  nature  of  an  unbarrable  entail 
(Gray  Peri>.,  S  1<»3,  2nd  edition). 

(n«)  Post.  p.  288. 

('))  r>Kast,  198. 

(p)  The  case  is  referred  t"  below 
p.  290. 

(?)  B  T.  R.  213,  but  badiv  reporti'd. 
See  .Sueden's  noteto  f;ill)ert  on  Tenures 
2(>». 

(r)  5  B.  4  Aid.  801. 
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Pcr|>rtiiilii>N 
not  allowed 
in  cijuily. 


Every  entail 
is  barrable. 


Foreign 
entail. 


Whilby  T. 
Mitchell . 


rlefaiilt  of  Hiirh  issue  to  IV.  a  livinn  iwrson  :  it  was  lipid  that  all  the 
limitations  aftor  the  life  estate  given  lo  A. 's  first  won  (who  wa, 
unborn  at  the  testator's  death)  were  void  as  tendinj;  tci  a 
perp«»tuity  (n). 

A  "  j)erpetuity  '  cannot  be  created  by  means  of  a  trust.  '  |(  ;„ 
equity  you  could  come  nearer  to  a  per|)etiiity  than  flit'  rules  of 
common  law  would  admit,  all  men,  boinn  dcsiroiis  \o  continm-  their 
estates  in  their  families,  would  settle  their  estates  by  wav  of  misi 
which  might  indeed  make  well  for  the  juriwlirtion  of  Clmnrrrv 
but  would  be  destrurtive  to  the  conmionwealth  "  (I).  Att.'riints  t., 
make  entails  practically  uiibarrable  by  limiting  long  ternis  of  vears 
to  trustees,  and  giving  them  powers  of  entry  and  raising  nioni  y.  Ai', 
seem  at  one  time  to  have  been  not  uncommon,  but  every  nttctntit  of 
this  kind  was  hehl  void,  as  tending  to  a  perfietuity  {u).  So  if  n 
testator  devises  land  to  A.  H.  in  tail  "  uj)on  special  trust  and  ninti 
dence  "  that  he  will  not  bar  the  entail,  this  provision  is  whoHv 
ineffectual  {>•). 

Th"  general  rule  of  law  on  the  subject  was  thus  statwl  by  .lames 
L.  J. :  "  If  there  is  one  thing  that  has  been  settled  hcvdnd  all 
question  in  the  real  property  law  of  this  country,  it  is  that  no  con 
dition,  no  restriction,  no  prohibition,  no  limitation  over,  can  [irovont 
a  tenant  in  tail  from  suffering  a  common  recovery  with  ail  jtj 
consequences  "  (m). 

In  Fordyce  v.  Bridijes  (j-),  a  testator  bequeathed  personal  estato 
upon  trusts  which  might  result  in  its  being  invested  in  the  ptirtha-sc 
of  land  in  Scotland  to  be  settled  in  strict  entail,  according  to  the  law 
of  that  country,  which  apparently  did  not  allow  such  estates  to  \w 
barred,  and  it  was  objected  that  this  woidd  create  a  per|K'tiiity 
according  to  English  law,  and  was  therefore  void.  It  was,  howcvtr, 
held  by  Lord  Cottenham  that  '"  the  rules  acted  upon  by  the  Courts 
in  this  country  with  respect  to  testamentary  dispositions  tending  to 
perpetuities,  relate  to  this  country  only." 

III.     The    Rule   in  Whitby   v.    MitcheU.      In   Whiibj  v 

Mitchell  (y),  land  was  limited  to  an  unborn  person  for  life,  with  re- 
mainder to  the  children  of  that  unborn  person  :  it  was  held  by  Kay..I., 


(»)  See  further  as  to  these  ca.sc8, 
infra,  pp.  2!M  and  3.VJ. 

(t)  Duke  of  Xorfolk  v.  lluimrd, 
1  Vern.  Hi4. 

(tt)  See  Mainwaring  v.  Baxter,  5  Ves. 
458 ;  Ctue.  v.  Dro^ier,  and  Syket  t. 
Sykei,  referred  to  l)elow,  pp.  315,  324  ; 
Floyer  v.  Banket,  infra,  p.  315. 


(r)  DairkiHsv,  Lord  I'liirlii/n,  i  Ajip. 
Ca.  51. 

(«•)  Dau-kins  v.  Lord  Pmrhyn,  6  Ch. 
1>.  at  p.  326  :  eited  with  appmval  =.  c. 
in  D.  P.  4  App.  Ca.  51. 

(x)  2  Ph.  497. 

(y)  42  Ch.  D.  494,  44  Ch.  U.  S5. 
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ami  by  the  Court  of  Apjieal,  that  tlic  rt'inaindpr  to  the  chililrfn 
Will  1>."1.    Some  of  the  authoritii'«— //(ly  v.  hurl  m'  I'oirnlni  (z) 
Moiiipinn;/  v.  Dirituj  (a),  ami  the  opinioiiM  of  Mr.  Charles  Butler 
ami  Mr.  Joxiiua  Williams    are  refernnl  to  in  the  jii«l>!irieiit.s,   hut 
stiil  i-arliiT  and  more  instructive  authority  i.s  to  be  found.     Mr 
F.ariif,  in  ITU),  explained  the  rule  thu.>» :  "  Any  limitation  in  future]  .Mr.  K.«ri.c-. 
or  hy  way  of  remainder,  of  land.s  of  inheritanee,  which  in  its  nature  "'»•''"><"» 
t.iiii'*  to  ii  perpetuity  (/*),  even  altiiough  there  he  u  preiidinj;  vested  "  '  "  '"'*' 
frtrhiiid,  .so  as  to  lak<'  it  out  of  the  description  of  an  executorv 
devise,  is  by  our  Coi-rts  considered  as  void  in  it,s  creation  ;  as  in  the 
case  (if  a  limitation  ot  lands  in  succession,  tirst  to  a  person  in  e,s,se,  and 
aftir  his  decea.se  to  his  unborn  children,  and  afterwards  the  children 
of  such  unborn  children,  this  last  remainder  i.-<  absolutely  void  "  (r) 
Apiiiii,  in  IT'iiJ,  in  Duke  of  Marlborinujh  v.  Ginlolpfiin  (rf),  where  the 
testator  deviseil  lands  to  several  persons  successively  for  life,  with 
rtiiiainder  to  their  sons  successively  in  tail  male,  and  directed  his 
trustees  u|.on  the  birth  of  each  son,  to  revoke  the  u-ses  and  to 
limit  the  land  to  such  son   for  life,  with  remainder  to  his  sons  in 
tail  male,  it  was  held  that  the  clause  of  reviKution  and  resettle- 
ment was  void,  aa  tending  to  a  perpetuity.     J.ord  Xorthington 
pointed  t)Ut  that  tiie  law  allows  land  to  be  twd  up  by  limiting  a 
contingent  remainder  to  an  unborn  person  for  life,  but  dws  not 
permit  a  remainder  to  his  i.ssue. 

The  rule  in  Wkilby  v.  Mitvfidl  has  been   described  as  "  the  old   Rr-one«ua 
.oramoii  law   rule  against    double  |)ossibilities  whidi  prevents  a  r,f*ru'i"''"' 
limitation  of  a  legal  estate   in  land  to  the  unborn  <hild  of  an    "  "" 
unborn  child  of  an  existing  person"  (dd),  but  this  is  an  itiaccurate 
description  of  the  rule,  which  is  directed  against  limitations  to  two 
unborn  generations  in  succession.     Such  a  limitation  as  tbu  referred 
to  in  the   pa.s.sage   just  cited   id  not    invalid    nnder  the  rule  in 
Whitby  V.  Afilchell.     For  example,  a  limitation  of  land  to  A.  f<.r 
'•'.',  and  after  his  death  to  the  eldest  grandchild  of  M.,  a  bachelor. 
..^  perfectly  good. 

It  i.s  hardly  necessary  to  say  that  the  rule  in  IV/utIv/  v.  Mitchell.  Rule  <lm-a 

bemg  a  rule  applying  only  to  contingent  remainders,  does  not  apply  !""  "'"'''y 

to  Imiitations  of  personal  estate  ;    but  the  point  was  argued  and  "'"    ""      '' 
lietided  in  He  Boulex  (e). 


(:)  1 17S!I] ;!  T.  H.  8(i. 

I'll  iU.M.  &(i.  at  p.  170. 

i'4  A^  tu  the  iBcaniu^  <,I  '■  (itifje. 
tuity  "  iiu  Ills  pasiane,  see  supra,  p.  28,'t. 
and  infra,  p.  2H7,  n.  (A). 

(c)  Kiariic.  font.  Rem.,  lOth  edition. 
'Mi     >in-  lUso  Trestoii,  ..\bstr.  ii.  114. 


((/)  1  Kden,  404.  The  law  U  hUi 
clown  m  similar  teriiH  liy  Hie  O.iurt  i>f 
Excjie.juer  in  Monyptn,,y  v.  Otrina, 
Ifi.Me.-.  &  \V.  418.  '^ 

idd)  Karwell  .m  IVuiirs,  28(i 
U)  [l!>0-'|    !•     Ch.     .1.50.     See     p„»t, 
n.  (n)  ad  Iniim. 


IF 


mArrni  x. 


or  to 
I'xeoutorjr 

ilevisM. 

\VI,.lhcr 
it  applii'n 
to  ('i|iiilalilit 
oontinKcnt 
rrnwindon. 
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•    The  rule  in  Whithij  v.  Mitchell  applies  only  to  contin^mt  rf- 
tnaindert*.  and  tiierefore  dwa  not  apply  to  I'xecutory  devises. 

The  t|iu'8tiiin  whether  the  rule  appliesi  to  e(|uitat)le  coritininiit 
remuindera,  that  \a,  to  contingent  renminders  of  t><]uital»le  estates 
has  been  recently  raised,  and  is  believed  to  be  now  (Mav,  19«  'ji 
sub  judice  (</).  It  is  siibniitted  that  the  rule  clearly  doe-i  so  ajipiv 
In  his  work  .»ii  Contingent  Uemaindeis,  Mr.  Fearne,  after  jjiviiii; 
his  statement  of  the  rule  (ante,  p.  285),  goes  on  to  cite  the  €*«<. 
of  HumbersloH  v.  llumhtrst»n  (post,  p.  I'HH),  in  which  the  Jimita 
tiona  were  ecjuitahle,  as  an  illustration  of  the  application  cf  the 
rule.  And  in  Mmtjpmny  v.  Derimj  («■),  where  the  limitation- 
were  equitable.  Lord  St.  Leonards  said  tl.ui  i!ie  'ii-owas  j.  ,>.triietl 
by  the  rule  which  "  forbids  the  raising  of  succesMive  estates  Lv 
purchase  to  unborn  children,  that  is,  to  an  unborn  rliildcfan 
unborn  child,"  thus  clearly  shewing  that  in  his  opini(»n  the  rule 
in  Whitbij  v.  Mitchell  applies  to  equitable  limitations.  This  result 
is  al.so  arrived  at  if  the  question  is  considered  historically,  for 
in  Duke  of  Norfolk  v.  Howard,  Sir  Francis  North  said  that  if 
perpetuities  (meaning  unbarrahle  entails)  could  he  created 
by  way  of  tru.st,  "all  men,  bring  desirous  to  continue  tlipir 
estates  in  their  families,  would  .settle  their  estates  by  wav  of 
trust"  (/). 


Effect  of 
decixion 
in  Whitby  v. 
MUektlU 


The  effect  of  the  decision  in  Whithy  v.  Mitchell  is  to  establish  tlip 
correctness  of  the  view  held  by  Mr.  Fearne  and  his  followers,  and  to 
demonstrate  the  error  into  which  Mr.  Lewis  and  Mr.  Gray  fell  when 
they  denied  the  existence  of  the  rule  {g).  The  point  is  of  importance, 
because  it  follows  from  the  decision  that  Mr.  Fearne  and  his  followers 
are  right,  and  that  Mr.  Lewis  and  Mr.  Gray  are  wrong,  in  the  views 
which  they  have  expressed  on  the  question  whether  vontingent 


id)  Since  tli'.se  remarks  were  written 
the  cage  (R,  Xaxli)  liaa  been  decided. 
See  Addenda. 

(e)  2  D.  M.  &  0.  at  p.  170. 

(/)  The  pa.ssai£n  ia  cittd  aupra, 
p.  28-t.  It  must  !«•  read  in  connection 
witli  the  deliiiilion  of  "  jK:rpeluil>  " 
given  by  Lord  Nottin^ham  in  the  same 
ea.se,  cited  .supra,  p.  28:J.  The  gene- 
ral principle  was  followed  in  Main- 
waring  V.  HiiJtter,  5  Vet*.  458. 

ig)  In  the  first  edition  of  his  work 
on  Perpetuitiea,  Mr.  Cray  strenuously 
denied  that  any  such  rule  ever  existed; 
he  referred  to  it  as  "  a  non-e.\istent  nilo 
based  on  an  exploded  tlieory."     In  the 


second  edition,  publi.ihed  since  the  de- 
cision in  Whitby  v.  Mitehdl,  he  adhfrw 
to  that  view.  He  is  unable  to  sip  thai 
the  rule  in  Whitby  v.  Mitehdl  is  mtreh 
an  example  or  abbreviated  statement  lil 
the  general  principle— laid  itown  by  th  ■ 
author  of  >Sheppunl's  'I'ouchstori;  »n<l 
by  Chief  Baron  (iilbert,  and  recognued 
by  Lord  Chancelhjr  Cowper,  Lent 
Northincton,  the  Real  Property  Com. 
niissioners.  Lord  >St.  Leonards,  and 
others  -that  life  estates  cartnot  i«! 
limited  to  unborn  issue  in  successiun 
beyond  the  first  eeneratiou  (supra, 
p.  282,  nnd  infra,  p.  288). 


THE  RILK   IN    WHITBY   V.  MITrHELl..  .t^'j 

r.niaiiu/.T«  are  «ubject  to  the  modorn  Kuli.  aKuin^t   IVr|H'luitu-,..    .  i.akt«h  « 
This  (jiu'rttion  m  iliMvuiuMil  iK»t,  p.  '.Hid  (A). 

It  was  »tttt.Hl  by  Mr.  Fr.-ston.  urKiiftulo.  in  M.,pj  v.  M.,,,j  (hh),   ih,  ,..,„  .,f 
tlwt  I  liniifatioii  which  falls  within  the  rul.-  in  WInlhif  v.  MihMI  ^*'"-''  ^-  «'•. 
,.,  g.KMi  if  th.-r»«  ii "  a  liinitution  of  the  tin.e  within  whi.h  it  is  to  tuk.-  //l '«'»'.'"' "' 
offrtt,"  ami  tho  stotcnu-nt  was  mlojit.tl  as  corr.tt  l»y  W(m«|,  V.-C, 
mCaltlin  V.  Hnmn  (<)  ulthotigh  the  «iu..«tion  did  nut  oris.'  in  that 


1^1  Tilt'  vnn'm  cif  tlio  rtili'  in  H'hilliy 
\.   Mililifll  hiiK   btfii    l(ii>    iiuliJFct   of 
iiiutli  ililuili-  (I 111-  principst  aiitlioiiiii-t 
ir<>  riffrri"!  lo  in  two  i»rticlc»  in  tlu' 
U»  yimrtrrly  Ki'vicw,  xiv.  23-4,    xv. 
71  ;  HP  iirtieir  in  thi-  Sulit-itur'it.luuninl, 
\.l  xln.,  p.  t!  t  .    iiid  /HI  iirlic).'  in  the 
luriilifsl    Ki-vicw   for  July  HHHi.     .St 
il-.iKmul.   |jiH>-<i{  Enii'lund,  2nil  nl. 
III.  ."il'.t).     h  is  •ulimitttKl  th«t  Uic  true 
.■«|ilm.»tiiin  in  tlmtKivi-n  liy  Lord  Nor 
thinL't"ii«ticl  .Mr.  Kf«rn<>  in  the  |ttiiiii«ni.s 
.|Uoted above. »n<l  thitttlirrulo  i*  nwrrlv 
M  rx«iii|.|r  or   KiM-ciHc  applictttiun  <>f 
ihffniTal  principle  wliicli  (orltiil.i   tlic 
I r.«ii.ui  of  o  "  pirp«-tuity  "  in  the  o|<|. 
iMhionnl  si'n.fc  of  tlip  word.  nauii'Iy,  a, 
'imitation  of  lanil  lo  nucopsslve  iiniMi'rn 
.f»ri  iul»ntn  an  puroUa«!n».     Jt  ImH  lieen 
rj|ili»if<i  abovo  (p.  i>82)  that  a  liniila- 
tinii  of  succ«i.«ive  lifp  extales  to  unlHini 
(iiscimlanta  ad  inlinitum  in  void.  l«'ini? 
»  •■  pcr|Ktuity  "  :  and  a  limitetion  of  lifo 
rstntrs  to   unborn   d('iHiendant.<<    for  a 
ililiiiilc  nuinU'r  of  niniTtttiona  i«  also 
void,  kcauao  it  lends  to  a  periH-luily 
tStmivni  V.    H'lllort,   suprn,    p.    '2HS). 
That  thi.1  was  the  ordinary  meaning;  of 
•  lierptuily  "  at  the  time  when   Mr. 
Keanie  wrote  U"7«)  in  clear  from  Chief 
lUrun  liiltMrt'.'*  work  on   I'ses  (17.14), 
in   whitli    he    .says    that    a    permlnai 
fuccessmn  of  life  estates   descemlal.le 
from  h.ir  to  heir  i.<  void.  Ijeina  u  iht- 
petuity  (rtupra,  p.  2s;j),  and  from  the 
.ii-filulion  of  ••  periielnity  "  in  Jacobs 
Law  Dictionary  (1731»)  aa  an  cstato  "so 
.liniLTiini  to  bo  i-etlled  in  tail,  Ike,  that 
II  cannot   b.-  undone  or  made  void." 
Mr.  Ijwia  does  indeed  sufrgeat  (Perp 
•^upp.  121)  that  in  referrinL'  to  a  •' ,«,..' 
|*tuity  "  in  the  passaiie  above  quoted 
.Mr.  Keame  ha<l  in  mind  the  modern 
Kiile   against     Perpetuities    (infra     p 
:ITU.  note  (r) ) ;   but  this  view  it)  .mite 
madmissible,  for  in  the  Krst  place  Mr 
teame  .xpressly  says  thut  the  motiern 
iiul«   as/ainat    Perpetuities    does    not 
apply  to  contmgent  remainders  (ixujt, 
P-  -M.  i>.  an.  and  in  the  second  place,  the 
^"il  "f  limitation    forbidden    by    the 
rul.  Ill  ttkMj,  V.  MUchtll  is  not  neccs- 


carily    bad    under    Ihe    niiKlern    iruh, 
»ir»tn»t    Per|«.t»iii.,  ;  a  limitaiion   bv 
way  of  executory  ilevise  lo  the  is^u,.  ,;f 
ail  unborn  \*'i,„n  lo  whom  a  prrc^dinK 
estate  for  life  is  niven.  is  |i«Tfr-ctly  u>»Ki 
If  it  is  n.strieteil  to  issm,  horn  within 
the  |H  rio.l  altowid  l.y  the  modern  Hub', 
while  »uch  a  liniitalion  by  way  of  roii. 
linKciit    ninaiiider   U,    a-i    .Mr.    Kearne 
telis  ii«,  ••  alwolutely  voiil.'      It  is  sub- 
initt.il    that    the    explanation    of    the 
oritfiii  of  Ihe  rule  in  ItAiMy  v.  MilrhrtI 
sugKPstcU  (or  rather  takenfor  iiranleili 
by    Mr.     Kearne,    Ihe    Keal    Prop,.rty 
Coramis-sioners.    anil    Ihe   judges    who 
took  j«rt  in  thedetUion  in  M,m,,,^HHy 
V.  Utring,  is  mori)  siniplu  and  salisfao. 
tory  than  that  which  makes  the  hiIk  in 
some   way  derived  from   the  so-cbUihI 
rulo  aKaiimt  a   iKH...ibilily  „„  a  possi- 
bility.    That  no  delinite  or  intellij-ible 
tule    BKainst    double    jsmibililies   ever 
existed,  is  admitted  even  bv  thost  who 
use  It  as  some  kind  of  explanation  of 
the    origin   of   the   rule   in    Whitly   v 
Mttchtlt.    (.See  the  judgment  of  I.ni.ll.v 
L.  ,i     m  WhUhy  V.  Mitchll,  U  (%.  I>.  it 
p.  02.)     It  IS  therefore  to  be  reeivtied 
that  the  Court  of  Ap|»-al  in   W  hithy  v 
MilchtU  should    have   n-ferr.'d    to   the 
so-called     rule    awninst    double    ikwm. 
bihties  as  the  parent  of  the  rulc^  now 
under  discussion.     It  may  l.e  said  that 
the  <nieslion  of  tlic  true  oiixin  of  the 
rule  m   Wh.thy  v.   M,uhHl  a  an  aca- 
dtmio  one.  and  of  no  practical  import- 
ance   but  Ibis  Ls  not   altogether  true, 
for  if  the  rule  in  Wh.ll.,,  v.  M,tch,ll  had 
been  staled  as  a  branch  of  the  old  rule 
forbKldinj;  the  limitation  of  succeasive 
life  estates  in  land  to  unliorn  tjenera- 
tioiis,  the  .jUcalioii  decided  in  Ke  /iimtes 
could    never    have  been  raiseil.     'Iho 
point  also  has   an   important    iH'arintf 
on  the  questicm  whether  the  rule  appli,~. 
to   ^-qmlable     contingent     remainders 

(AA)  1  Mar.  at  p.  tHM. 

(•)  "Ha.  372.  In  M,y,j  v.  .y,.,j,j  and 
C«M/,„  V.  Jiroivn  the  estates  were 
eijuituble. 
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CHAPTCB  X.  case.  There  is,  however,  no  foundation  for  Mr.  Preston's  state- 
ment.  No  such  qualification  of  the  rule  is  to  be  found  in  anv  of 
the  old  authorities.  On  the  contrary,  Mr.  Fearnc  expressly  savs 
that  if  land  is  limited  to  an  unborn  person  for  life,  with  riinaindcr 
to  the  issue  of  that  unborn  person,  this  last  remainder  Ls  "  absolutely 
void."  In  the  case  cited  by  Mr.  Preston  as  e.stablisliin<T  \^\^ 
proposition  (i),  the  land  was  not  devised  to  two  unborn  "cnera- 
tions  in  succession  ;  the  devise  was  to  A.  for  life  and  aft.r  his 
death  to  his  issue  as  he  should  appoint;  he  died  without  Icavinj! 
is:iue,  and  the  only  question  was  whether  the  gift  over  was  good, 
Mr.  Gray  approves  of  Mr.  Preston's  statement  (;'),  but  as  he  dtiiies 
the  accuracy  of  the  decision  in  Whitby  v.  Mitchell,  his  o|)inion 
on  this  particular  point,  can  have  no  weight  in  our  courts. 


How  far 
intention  to 
create  a 
"  perpetuity" 
is  carried  into 
effect. 


rv.— The  Doctrine  of  Cy-pres.-  Although  the  law  does  not 
allow  a  testator  to  devise  land  to  successive  unborn  generations 
as  purchasers,  the  Courts  have,  in  certain  cases,  endeavoured  to 
carry  out  his  intention  by  giving  effect  to  the  devise  within  tlie 
limits  allowed  by  law.  This  is  the  doctrine  of  cy-prcs,  or  approxima- 
tion, under  which  the  limitation  to  the  unborn  descendants  is 
converted  into  an  estate  tail  (t).  Thus,  in  Hutnberston  v.  Ihmbrr- 
slon  (/),  a  testator  devised  lands  to  a  corporation  upon  trust  to 
convey  them  to  M.  Humberston  for  life,  and  after  his  death  to  his 
first  son  for  life,  and  so  to  the  first  son  of  that  first  son  for  life,  &c., 
with  similar  elaborate  limitations  by  way  of  executory  trust  to 
a  large  number  of  persons :  "  both  Court  and  counsel  held  that 
to  be  such  an  ailectation  and  tendency  to  a  perpetuity  that  nothing 
was  said  in  support  of  it,"  and  Lord  Chancellor  Cowper  gave  judg- 
ment as  foUowj :  "  Though  an  attempt  to  make  a  perpetuitv 
for  successive  lives  be  vain,  yet  so  far  aa  it  is  consistent  with  the 
rules  of  law  it  ought  to  be  complied  with ;  and,  therefore,  let  all 
the  sons  of  these  several  Humberstons,  that  are  already  born,  take 


(•)  Hockley  v.  Matcbey,  1  Ves.  jun. 
p.  150.  In  this  caae  the  limitationa 
were  legal. 

(/)  Porp.  §  294. 

(i)  Mr.  Lewis  treats  the  doctrine  of 
cy-pr^«  as  an  exception  to  the  modern 
Rule  afntinat  Perpetuities  (Perp.  Supp. 
142),  but  this  is  an  error,  arising  from 
Mr.  Lewis's  inability  to  understand  the 
meaning  of  "  perpetuity  "  as  used  by 
judges  and  writers  in  the  seventeenth 
and  eighteenth  centuries  (ante,  p.  28.S|. 
No  doctrine  of  cy-pres  has  ever  been 
engrafted  on  the  modern  Rule  against 


Perpetuities ;  that  Rule  is  untliiichincly 
applied  without  regard  to  the  intpntioii 
of  the  testator,  and  the  fact  that  it» 
application  in  a  given  case  will  defeat 
the  testator's  expressed  intpiitinn,  is  not 
alluwfd  to  alTeot  the  construction  of 
the  will,  unless  the  lantiuaup  ol  the  will 
is  ambiguous,  so  as  to  be  caiublo  nf  a 
construction  which  will  carry  uut,  and 
not  defeat,  the  intention  of  tlie  testator 
(post,  p.  365). 

())  1  P.  VV.  a32 ;  s.  0..  ».  n.  Ilumir- 
lion  V.  Humtrtton,  1  (iilb.  128. 
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e:-tat  vs  for  tli.ur  lives  ;    but  wh.re  the  limitation  i.s  to  the  first  son    miaitkr  x. 

unliiTii.  there  the  limitation  to  such  unborn  son  shall  be  in  tail ~ 

mule  ■'  (k).     It  was  at  one  time  supposed  that  the  ground  for  this 
iWis'wn  was  that,   the   trust   being  executory,   "the  Court   was 
rtiitiiorised  to  mould  the  limitations  so  as  to  bring  them  within  the 
ostal.lished  limits,  independently  of  the  doctrine  in  quesfiim  "  (/). 
Hilt  tills  is  not  strictly  accurate,  for  the  doctrine  of  cypres  is  based 
OM  til.'  presumed  intention  of  the  testator  {w).     I„  "thn  case  of'an   n-trii,., 
i.x.riitory  trust,  however,  greater  latitude  is  allowed  in  moulding  ""'  '■''""citM 
the  limitations  in  order  to  carry  out  the  intention  of  the  testator  {ruliiT"'"'^ 
tliaii  whore  he  has  been  his  own  conveyancer  («). 

Being  an  anomaly,  the  doctrine  of  cypres  ought  not  to   be  Ductrino 
extended  (<>).  ,u,i  i,,  i„. 

In  all  these  cases  where  successive  life  estates  are  given  to  A.   \Vh.,"', «!'.'., 
and  liis  issue,  A.  takes  a  life  estate,  and  his  first  descendant  in  tlie  «"*'"".•  uiT 
line  of  succession  takes  an  estate  tail  (w).  There  are  cases,  apparenti  v 
similar  to  these,  where  the  estate  tail  is  given  to  A.  (/)),  but  the 
explanation  seems  to  be  that  in  the  latter  class  of  cases  the  effect 
of  the  will  is  to  give  A.  an  estate  of  inheritance,  and  the  words  which 
purport  to  give  him  and  his  issue  estates  for  li  .  are  either  taken  to 
be  words  descriptive  of  an  estate  of  inheritanc,  or  they  give  A  an 
estate  of  inheritance  coupled  with  a  proviso  that  the  successive 
tenants  shall  hold  for  life ;    consequently  A.  takes  an  estate  tail 
not  by  cy-pres,  but  by  rejecting  the  words  which  are  repugnant 
to  an  estate  of  inheritance  (^).  " 


«)  I  V.  w.  332. 
(/I  -Mr.  Jarman,  in  the  first  edition  of 
this  work,  2til.  n.  Sec  Mnrlimn  v. 
W'tsl.  2  Sim.  274,  n-ferred  to  posti 
iiolc(./);  iri7«Vim«  v.  Teale,  8  Ha.  2.'}9. 
(ra)  ParfiU  v.  HemUr,  h.  R..  4  Kii! 
44:t;  llamiilvn  v.  Holman,  5  C'h.  1)! 
1!H),  wlicre  Jesael,  M.  R.,  pointed  out 
that  Mmit/ixnnif  v.  Dering  (10  M.  & 
\V.  418)  was  a  clear  decision  to  the 
effect  .stated  in  ParfiU  v.  llemher.  See 
also  t'nnhrook  v.  Forabroot.  L.  R  .1 
Vh.  !)9. 

(n)  h,.  Mortimer,  [1005]  2  Ch.  50" 
Compare  .)/*,,  v.  Harfmd,  infra,  p.  .m 
(")  He  Mortimer,  supra.  In  Jie 
Dfnmhy,  KMnte  (17  Ir.  Cli.  07)  th  ■ 
court  rcfu.=«d  to  apply  the  doctrine  to 
a  will  under  which  the  appointees  were 
put  to  their  election  :  swl  qu«n-. 

M  In  Forebrook  v.  Foribrook,  L.  R., 
3  th.  [to,  where  succRwive  life  estates 
wore  LMven  to  the  teatati.r'ntwonephewa 
«n.l  their  male  issue,  there  wan  a  direc- 
tionthat  "each  two  of  the  succeedinir 
mhentors  should  inherit  free  from 
J.— vol,.  I. 


incumbrances,  and  this  appears  to  have 
prevented    the   application  of  the  rv- 
pr«8   doctrine;    it    was    held  that  I  lie 
nephews   took    life    estates,    with    re- 
mainder to  their  eldest  sons  for  tlieir 
lives,  witij  remainder  to  the  np|>licw« 
in  tail  male:  the  eldest  sonM  were  living 
at  the  testator's  death.      The   L.  .)j 
followed  the  doctrine  laid  down  in  l»n'- 
V.  GalUni,  3  -Ad.  &  E.  340.     A.s  to  the 
remark  of  Roll,  L..J..on  the  application 
of  the  doctrine  of  cy-pn-s.  see  (Jray   6S 
fi58  seq.     Compan-  He  UttrkUm.  1 19071 
2  Ch.  406,  post.  Chap.  XLVIII. 

(p)  the  V.  iilenliikf,  12  East  515- 
Reece  v.  Steel,  2  Sim.  233;  //uy„  v! 
HiUiama,  L.  R.,  14  Eq.  224 ;  Tra^h  v. 
Huod,  4  -My.  &  V.  324;  /y^,,,,/-,  y 
Turner,  2  Bini;.  N  .,.  422,  and  other 
oases  referred  to  in  Chap.  XVII. 

(?)  Gray  on  Perp.,  j|  65(i.  In  -l/or- 
'""fry.  WeM,  2  Sim.  274,  a  devise  to 
A.,  If.,  air  ]  C.  for  their  hvcs,  with  ro. 
mainder  to  their  respective  children 
for  life,  and  so  to  be  continued  from 
issue  to  issue  for  life,  with  gifts  over  in 

19 
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cnAiTEn  X, 

Devise  of 
successive 
life  estates 
to  "issue." 


Doctrine 

not  apjilicd 

where 

no  general 

intent 

to  create 

estate  tail, 


In  Parfitt  v.  Uemlwr  (r),  the  testator  devised  real  estate  upon  trust 
for  his  brother  A.  for  life,  with  remainder  in  trust  for  his  lujihew, 
and  nieco  B.,  C.  and  D.,  and  the  survivor,  for  their  lives  and  tho 
life  of  tiie  survivor,  and  for  the  issue  of  them  respectively  for  their 
lives  for  ever,  as  tenants  in  common,  with  a  gift  over  on  their  death 
without  issue,  or  in  case  of  the  death  of  all  their  issue,  and  directed 
that  "  the  l)eforo-statcd  entails  to  my  nephews  and  niece  and  their 
respective  issue '  should  be  equally  divided  "  amongst  the  daughters 
as  well  as  the  sons  of  them,  my  nephews  and  nieces,  and  their  issue  " 
It  was  held  by  Romilly,  M.  R.,  that  all  the  children  of  B.,  C,  and  D. 
took  equitable  estates  as  tenants  in  common  in  tail,  witli  cross 
remainders. 

In  Re  Richardson  (s),  the  testator  devised  land  to  his  three  children 
by  name,  and  directed  that  if  any  of  them  shotdd  die  leaving  issue. 
his  share  should  go  to  his  children  for  life  in  equal  shares,  '•"and  so 
to  be  continued  and  distributed  in  a  descending  line  per  stirpes 
from  issue  to  issue  for  life  "  ;  there  was  no  gift  over  in  default  of 
issue.  It  was  held  by  Buckley,  J.,  that  the  cy-pres  doctrine  did 
not  apply,  on  the  ground  that  the  persons  to  benefit  under  the 
devise  were  a  class  larger  than  those  who  would  take  under  an 
estate  tail.  The  limitations  were  such  that  in  passing  from 
generation  to  generation  it  was  not  the  heir  in  tail  who  wms  tn 
take,  but  the  heir  in  tail  and  all  his  brothers  and  sisters.  ■•  Thai 
is  a  direction  hopelessly  inconsistent  with  an  estate  t^il  "  (t). 

The  doctrine  is  not  applied  where  there  is  no  general  intent  to 
create  an  estate  tail.  Thus,  in  Seaward  v.  Willock  (m),  the  testator 
devised  land  to  A.  for  life.  "  and  after  him  to  his  eldest  or  any  other 
son  after  him  for  life,  and  after  them  to  as  many  of  his  descendants 
issue  male  as  shall  be  heirs  of  his  or  their  bodies,  down  to  the  tenth 

default  of  issue,  was  held  to  give  A.,  B., 
and  C.  estates  tail.  The  V^■C.  refused 
to  adopt  the  doctrine  of  cy-pres  applied 
in  Humberalnn  v.  Humberston,  because 
in  the  case  before  liira  the  devise  was 
direct  and  not  by  way  of  executory 
trust ;  but  this  was  clearly  erroneou.i : 
fiupra,  p.  28i).  As  to  the  decision  in 
Wollen  V.  Andrewea,  2  Bing.  12t),  so 
Gray.  §  657. 

(r)  L.  R.,  4  Eq.  443.  See  Hampton 
V.  Holman,  5  Ch.  D.  183. 

(s)  [19041  1  Hi-  :i32. 

(0  The  learned  judge  thought  that 
Parfill  V.  Iltmher  was  distinguishable, 
and  that  the  decision  in  I! unJirrtt-.r.  v. 
Humhtrslon  turned  on  the  fact  that  the 
trusts  were  executory.  But  it  is  clear 
that   the  general  rule  laid  down  in 


Humbergton  v.  HumbersUm  applie-i  t.. 
direct  devises  as  well  as  to  cxecuton 
trusts  (supra,  note  (m)),  and  in  Patliil 
y.  Hemher  the  keynote  of  the  ju<li;mon! 
is  to  Ik-  found  in  the  opening  sentenre : 
"  I  think  that  in  this  will  aii  intintinn 
is  shewn  to  give  a  series  of  life  estaii* 
in  perpetuity  to  the  issue  of  the  ncj)!;!  ws 
and  niece."  Parfitt  v.  Ilemher  «a« 
referred  to  with  approval  bv  Jtsscl. 
M.  R.,  in  Hampton  v.  Holnmn,':  Ch.  I) 
183.  The  test  is  whether  the  nUf. 
if  left  to  itself,  so  as  to  go  in  the  prwisc 
course  marked  out  by  the  testator,  will 
devolve  as  an  estate  tail :  if  so,  the 
doctrine  of  ey  prcs  is  applirabx:  sit 
Manypenny  v.  Dtring  (10  M.  4  W. 
at  p.  428).  See  also  (J ray,  Perp.,  §  a')!, 
(n)  5  East,  198. 
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lif'-,  with 
iiinaiiidir  to 
ismic  in  tail. 


generation  during  their  natural  livos  "  :  as  this  limitation  was  not 

to  the  descendants  of  A.  ad  infinitum,  it  was  hehl  that   \  took  an    ~ 

estate  for  life  only. 

Xor  is  it  applietl  where  suecessivc  terms  of  years,  determinable   no,,.,  tor^e 
on  li'afh.  are  given  to  unborn  issue  (r).  „f  yoars. 

In  a  .ase  where  lami  was  directed  to  be  pureha.setl  and  setthnl  on   Kift ... 
a  iKi-oii  and  his  descendants  for  suceessive  life  estates  (sudi  ...Tson    ""'"'"' 
to  h,"  ascertained  on  the  failure  of  a  ,.r..vioiis  estate  tail)   and  the   '"'""  '"' 
porson  so  to  be  ascertained  wasliot  born  at  the  death  of  the' testator 
It  was  held  that  the  trust  could  not  be  executed  (>r)      The  case  of 
llHmhrMmiv.  IIuwiMrston  was  cited  in  argument,  but  the  .Imirine 
of  cv  pit's  was  not  referrtxi  to  in  the  judgments. 

Tl,e  ,ase  in  which  the  question  of  the  application  of  the  doctrine 
most  fretiuently  arises  is  where  an  estate  tail  is  expressly  given 
n,..  tl.Htnne  of  cy-pn-s,  as  31r.  Jarman  explains  (r)."  api.lie.,  when', 
lands  are  limittHl  to  an  unborn  person  for  life,  with  remainder  to  his 
lirst  and  other  sons  successively  in  tail,  in  which  ca.se.  as  such  limit" 
at,on.  are  clearly  incapable  of  taking  effect  in  the  manner  intended 
(the  remainder  to  the  issue  being,  as  we  have  seen,  absolutely  voi.l) 
thtMhHtrme  m  question  gives  to  the  parent  the  estate  tail  that  was 
designed  for  (he  issue  ;  which  estate  tail  (unless  barred  by  the  parent 
or  his  issue  being  tenant  in  tail  for  the  time  being)  will  comprise  in 
Its  devolution  by  descent,  all  the  persons  intended  to  have  b;en 
made  tenan  s  in  tail  by  purchase.     The  intention  that  the  testator's 
bounty  shall  flow  to  the  issue,  is  con.sidered  as  the  main  and  paTa 

and  the  latter  is  therefore  sacrificed  (;y).    The  first  dear  (c)  authority 


(i)  lif/ird  V.  tyotcoU,  r,  Taunt  :Wi 
.•.H.*AU  8(iI.T.&K.25;.Wa.r,«; 
s  hlhbnd,!..:  0  T.  K.  213.  In  tlu-  first 
.  Jition  of  ihw  work  (p.  26.1)  Mr.  Jarman 
said  on  the  authority  of  the  three  oases 
l»«t  cited  :  ■■  It  has  been  decided  in 
relation  to  the  doctrine  in  (juestion 
that  it  i.  inapplieahlo  where  an  attempt 
IS  simply  ,„ade  to  limit  a  succession  of 
life  fstates  to  the  issue  of  an  unborn 
person,  either  for  a  definite  or  indcBnite 
*ne,  of  generations."  It  will  be  seen 
tha  the  cases  in  question  are  not 
authunties  for  this  proposition. 

("■)  Trtyonwtll  V.  Sydfnham,  ,3    Dow 
IJ4.      a  ease   of   extranr<linarv   difti- 

d^^^PeJiT^l*'""-**""-     ''■°«»"- 
(z)  First  edition,  p.  2tK). 
IV)  Air.  Jarman's  statement  of  the 

19- 


Kromul  of  the  rule  will  bo   found  con- 
hrmed  by  the  Court  of  Kxche-,uer  in 
Monypenny  v.  tknnq,  1(1  Jlre.  4  \\    at 
|..428,»ndby,Ies,el..M.  K..i„//«„' 
Inn  V.  I/nlman,  5  Ch.  D.  190  ' 

hJ'}  Aft«riTferrinK  to  tl,eea,,eof  //„,„. 

heniinn  V.  IIumhersloH  (suj.ra.  .,.  MH) 

Jlr.  Jarman  remarks  :    •'  Chn,nnn,i  ,'. 

Oliver  V.  ISroH-n.-i  Hurt.  I(i2ti  .11!   |«  r 

loml.  2(i9.  cite.1  Uutl.  J-ea.  C.  R  207  'n  ' 

IS  ako  distineuishabl..  (ihouph  the  do.'-" 

trine  was  much  discussed),  as  there  was 

on  express  devue  in  tail  to  the  unborn 

son  and  the  only  question  was.  whether 

words  oupht  not  to  be  supplied  which 

w.ndd  have  g,v.-i.  the  estate  tail  to  the 

son  of  such  son.  and  thereby  rcndere<l 

the  dev«e  void.     This  was  refused,  and 

oonsecjuent.y.  the  devise  was  held  to  I,,! 

srooa. 

_9 
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CHArTER    X. 


Pitt  T. 
Jackson. 


for  the  doctrine  is  Nichnll  v.  yic/ioU  (rt),whcre  the  devise  was  t,,  t},^ 
second  son  of  W.  Nicholl  (who  at  the  death  of  the  testator  had  im 
son), /or  his  life,  and  after  his  death,  or  in  case  he  should  inluiit  th^ 
paternal  estate  by  the  death  of  his  elder  brother,  to  Jiix  smmd  xm 
lawfully  to  be  begotten  and  his  heirs  male,  remainder  to  the  third 
and  other  sons  of  W.  Nicholl  successively,  according  to  j'ioritv  ..[ 
birth,  in  tail  male,  remainder  over.'  The  Common  Pleas,  on  a  caso 
sent  from  Chancery,  certified  that  the  estate  would  vest  in  tlie  second 
son  [when  born,  of  W.  NichoUJ  by  executory  devise ;  and  tluu  in 
order  to  effectuate  the  general  intention  of  the  testator,  he  wdukl 
take  an  estate  in  tail  male,  determinable  on  the  accession  ui  tlio 
paternal  estate. 

"  So,  in  Rohnson  v.  Hardcastk  (b),  where,  on  the  marriage  of  A.  and 
B.,  lands  were  limited  to  A.  for  life,  remainder  to  such  of  the  diiklron 
of  the  marriage  as  A.  should  appoint,  and,  in  defaxdt,  over.  A.  hv 
will  appointed  to  his  son  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  tlie  first  and 
other  sons  of  such  son  successively  in  tail  male,  with  rcniaindiT  to 
his  daughters  as  tenants  in  common  in  tail.  Mr.  Justice  Buller  ox- 
pressed  an  opinion  that  the  son,  by  the  application  of  the  cypres 
doctrine,  took  an  estate  tail ;  but  the  Court  was  not  called  upon  to 
decide  the  point. 

"  The  case,  however,  which  has  carried  this  doctrine  farther  than 
any  other,  is  Pitt  v.  Jackson  (c),  where,  by  a  settlement  on  tin- 
marriage  of  P.  W.,  certain  moneys  were  directed  to  be  laid  out  in  the 
purchase  of  lands,  to  be  settled  to  the  use  of  P.  W.  for  life,  without 
impeachment  of  waste,  with  remainder  to  hi^  intended  wife  for  life, 
remainder  to  the  use  of  the  children  of  the  marriage,  subject  to  such 
powers,  limitations,  and  provisoes  as  P.  W.  by  deed  or  will  sliould 
appoint,  with  remainders  over.  By  will  P.  W.  appointed  trust 
moneys  to  be  laid  out  in  real  estate,  to  be  conveyed  in  trust  for  his 
daughter  M.,  during  her  life,  for  her  separate  use,  remainder  to 
trustees  to  support  contingent  remainders,  remainder  to  oil  and  nrni 
the  child  and  children  of  his  said  daughter,  a^  tenants  in  cowinon  in  tail, 
with  remainders  over.  Sir  Lloyd  Kenyon,  M.  R.,  declared  the 
appointment  to  be  invalid,  and  that  the  whole  of  the  share  a[)pointetl 


(a)  2  W.  Bl.  1  )9.  See  post,  p.  293, 
n,(*). 

(6)  2  T.  R.  241,  .^80.  781.  Sec  also 
ParliU  V.  ffrmh^r.  I,.  R..  4  Eq.  443; 
Line  v.  Hall,  43  h.  .1.  (Ii,  I(»7, 

(e.)  2  Br.ca  51,  cited  2  Ves.  jun.  34',>. 
.See  also  Smilh  v,  I^rd  Camel  ford,  2  Vos. 
jun  698  ;   ariffitk  v,  Uarri'son,  4  T,  R, 


737  ;  and  Stackpoole  v,  «(«(•/.;«»;/<',  4  |). 
*.  War.  320,  where  (as  in  Pifl  v.  /.Yi- 
ton)  the  doctrine  was  hrlil  appliciiblc  to 
n  te-Htamctilary  apjmiiitrr.ii't  A«  ^-• 
Line  v.  Hall  {when-  the  ilcvist^  In 
chuied  land  belonging  to  the  testatcr 
absolutely),  son  the  rcmnrkh  (if  Mr. 
(!ray,  I'erp.,  §  648,  n. 


THK    nOfTklNK   OF  TY-PRfrS. 

to  llir-  (laughter  for  her  separate  use  was,  to  effectuate  the  testatorV 
j.',iifial  intention,  to  be  considered  to  vest  in  lier  an  estat.-  fail. 

•  ill  this  case,  the  nature  of  the  estate  appointed  to  the.hildren. 
iUiU-'l  widely  from  the  mode  of  its  devolution  under  an  estate 
tail,  which  this  doctrine  gave  to  their  parent.     In  all  the  pre^.-dinj; 
. iiscs.  the  first  and  other  soas  were  to  take  suir,:isir,hf  ;  h.-re.  all 
the  children,  female  as  well  as  male,  were  to  take  courumJhf 
Probably  the  authority  of  I'ilt  v.Jorks:,,,   is  n„t  to  he  iniplicitiy 
relied  on  ;  even  the  eminent  judge  who  d.-cided  it.  on  a  suhsecpient 
.Hoasion.  admitted  that  it  went  to  the  outside  of  (he  rules  of  eon- 
.strui'tioii.  adding,  however,  that  still    he    did    not   think  it    was 
wrong ((/).    Lord  Eldon,  in  quoting  this  observation  {<),  intimatwl 
that  it  was  not  proper  to  go  one  step  further ;   for  those  ca.ses.  in 
order  to  serve  the  general  intent  and  the  particular  intent,  destroyed 
both."     If.iwever,   Pitt   v.  Jarhon   was   a])proved    bv    Lord    St. 
Leonards  (0,  and  wa.s  followed  by  8ir  J.  VVigram,  V.-C,   under 
precisely  similar  eirciimstance.s,  in  Vanderplan/c  v.  Kituj  (,/).' 

Ihit  although  the  mode  and  form  of  the  provision  intended  bv 
the  will  may  be  altered  by  the  application  of  this  rule  of  construction 
no  person  or  line  of  persons  may  be  introduced  for  whom  no  provision' 
whatever  was  intended.  Therefore,  in  Monijiminy  v.  Deruuj  {h) 
it  was  held  by  Lord  St.  Leonards  that  the  first  son  of  P.  M 
could  not  be  held  to  take  an  estate  tail,  becanse  such  an  estate 
would  in  regular  succession,  and  after  failure  of  the  eldest  son  and 
his  issue,  descend  to  the  second  and  other  sons  of  such  first  son,  for 
whom  the  will  made  no  provision  (j). 

In  Vamkrphmk  v.  Kimj  (/),  the  question  arose,  whether  the 
cypres  doctrine  could  be  applied  to  some  of  a  cla.ss  and  not  to 
others.  The  testator  devised  lands  to  his  daughter  (who  was 
living  at  his  decease)  for  her  life,  with  remainder  to  all  her  children 
(as  It  was  decided)  as  tenants  in  common  for  their  lives,  with  re- 
mainder to  the  grandchildren  per  stirpes  in  tail,  with  cross  remain- 
ders between  the  grandchildren  of  each  stock,  and  also  (as  it  was 
held)  between  each  stock  of  grandchildren.    The  testator's  daughter 


'2<K\ 


I  IIIITKK     \. 


I!''iiiark<  <iii 
/'."  V. 
Jtirk.i,,)!. 


I)nl|l,|r,|. 


lint 
odiifirnicd. 

Tlic  iikhU-  of 
|>riivisi()ii 
may  Im- 
<liiiiim'(l,  hill 
no  new 
|HTsiin.s  prii. 
vUlfd  fur. 


The  oy-jiri's 
(loci line?  may 
Ih'  applk'd  to 
some  only  of 
a  cltuti. 


(i)  1  Ki.  !,  ^.'51. 

(d  7  Vvs.  ;tyo. 

(/I  4  IXk  War.  3L'0,2D.  M.  &  0. 173. 
StT  fiuL'ilen  on  Powers,  ."iOO. 

(Jl  S  Hare,  1. 

(A)  i  !'.  M.  &  Vr.  140.  l<t  .\I.  &  VV.  418  : 
stat.tl )»,>,.  P.3-W.  In  StthoHw.  Nichcll'. 
«nte.  p.  i'!i;,  the  will  included  none  of 
•he  dfsa-ndsnt^  of  t!ie  fieeond  son  of 
W.  X.,  except  tlie  second  son  of  that 
'Kiincl  M.n.  and  the  heirs  male  of  his 
body:    wherea.s  the  deoiaion   iiu  ln<led 


them  all,  and  amoni;  them  of  course  the 
lirst  son  of  tho  second  son  of  W.  N.. 
whose  exclusion  from  tho  will  appeaiu  to 
have  l)een  degitrned.  'J'he  ciwe  is  there- 
fore overruled.ao  farat  least  asit  favours 
»  doctrine  cr-itrary  to  .'.'(.«y,«nnv  v. 
Uertnj.     See  Uray,  I'erp.  §  647  n. 

(i)  The  same  principle  was  foilowinl 
111  AV  Hiain'j,  [19041  I  t^h.  ;,iA,  and  in 
He  Wot (.>wr.  [1906]  2  f'h.  502. 

(ji)  3  Hare.  1.  See  also  Pnjtun  \. 
iMinh,,!  8  Ir.  Com.  r*w  Rep.  485. 
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Doctrine  of 
cy-pi^s  not 
confined  to 
Hrst  set  of 
limitationK. 


How  far 
doctrine 
applies  to 
(icnionalty. 


had  several  children  living  at  his  death,  to  whom  alone  estates 
for  life  with  remainder  to  their  issue  could  be  legally  limited  ;  one 
child  named  Matilda  was  born  after  the  testator's  decease  the 
remainder  to  whose  issue  was  void,  being  an  attempt  to  create  a 
perpetuity,  and  Sir  J.  Wigram,  V.-C,  decided  that  the  r y-p^^ 
doctrine  was  to  be  applied  to  the  share  of  Matilda,  and  tlint  she 
took  an  estate  tail,  but  that  it  was  not  necessary  siniilarlv  U) 
modify  the  estates  limited  in  the  shares  of  the  other  ehildron 
Matilda,  in  fact,  was  made  to  stand  in  the  same  position  as  a 
single  child  of  hers  would  have  done,  under  the  will  and  apart 
from  the  perpetuity  rule,  she  being  dead. 

The  doctrine  in  question  is  not  confmed  to  the  first  set  of  limita- 
tions requiring  modification,  but  is  extended  to  all  that  follow 
Thus,  in  Hopkins  v.  Hopkins  (k),  a  testator  devised  lands  in  trust 
for  I.  H.  for  life,  with  remainder  to  S.  H.,  son  of  I.  H.,  for  life,  with 
remainder  to  the  first  and  other  sons  of  8.  H.  successively  in  tail 
male,  and  for  want  of  such  issue,  in  case  I.  H.  should  have  anv 
other  son  or  sons,  then  in  trust  for  a  and  every  of  such  otiier  son 
and  sons  respectively  and  successiv  for  their  respective  lives 
with  like  remainders  to  their  several  t,  is  successively  and  respec- 
tively as  were  thereinbefore  limited  to  the  issue  male  of  the  said 
S.  H.,  with  remainders  over.  S.  H.  died  in  the  testator's  lifetime 
without  issue,  and  I.  H.  never  had  any  other  son,  so  that  it  was 
necessary  to  apply  the  cy-pres  doctrine  to  the  limitations  to  his 
other  sons  for  life,  with  remainder  to  their  issue,  the  remainder  to 
such  issue  bcmg  too  remote  ;  and  as  the  remainders  over  were  held 
good,  it  is  clear  that  it  was  considered  that  not  only  the  second, 
but  the  third  and  every  other  son  of  I.  H.  would,  under  the  doc- 
trine in  question,  have  taken  an  estate  tail. 

It  follows  from  the  natvire  and  history  of  the  doctrine  of  cy-pris 
that  it  cannot  be  fully  applied  to  limitations  of  personal  estate  (/). 
But  the  principle  of  carrying  out  the  general  intention  of  a  testator 
is  applied  to  such  cases  as  far  as  possible.  Thus,  in  Machrorth  v. 
Hinxinan  (m),  personalty  was  bequeathed  so  as  to  follow  a  baronetev. 
and  it  was  held  that,  in  order  to  accomplish  the  testator's  intention. 
the  first  successor  to  the  title  took  a  quasi-entail,  and  that  the 
personalty  became  his  absolute  property.  So  in  fle  Jolimori.^ 
Trusts  (n),  the  trustees  of  a  will  were  directed  to  pay  the  income 
of  personal  property  to  the  person  for  the  time  being  entitled  to 
Butler'*  note   1, 


(i)  Ca  Lit.   272a 
vii.  2,  1  Atk.  u81. 

(I)  HoutUdge  v.  Dorril,  2  Ves.  jun. 
365.    See   Monkhoiue   v.    Monkhouu, 


:iSim.  H9. 
(m)  2Kee.  668. 
(n)  L.  R.,  2Eq.  716. 
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the  renta  and  profits  of  the  freehold  hereditaments  devised  by  the    <  haitk.k  x. 

same  will  in  strict  settlement :  it  was  held  that  the  personal  estate 

veated  absolutely  in  the  first  tenant  in  tail. 
^Slu'ther  the  doctrine  applies  to  a  mixed  fund  does  not  seem  to  yuxt-d  fund. 

have  been  decided  (o). 
It  is  settled  that  the  doctrine  is  not  applicable  where  the  limitation 

to  the  children  of  the  imborn  persons  gives  them  an  estate  in  fei^ 
simple.  This  was  decided  in  Bristow  v.  Wank  (p),  where  money 
directed  to  be  laid  out  in  land  was,  by  the  trusts  of  certain  arti(l(>s. 
and  a  settlement  executed  in  pursuance  of  those  articles,  made 
subject  to  a  jwwer  of  appointment  by  the  husband,  in  favour  of  the 
children  of  the  marriage  ;  and  he  appointed  portions  of  the  fund  to 
certain  of  the  children  for  life,  and  after  their  decease,  among  their 
cliildren,  as  they  should  appoint ;  it  was  held  to  be  real  estate,  and 
that  the  husband's  appointment  (which,  if  valid,  would  have  the 
effect  of  vesting  absolute  interests  in  the  grandchildren  e(iually,  in 
default  of  appointment  by  the  children),  was  vc-J  as  to  the  grand- 
children, and  could  not,  as  Lord  Loughborough  was  of  opinion,  be 
executed  cy-pres  (q). 

V.     Executory  Limitations  on  Failure  of  Issue.      Under  KiTcct  of,  in 
executory  limitations  of  this  kind,  '.and  could  formerly  be  tied  up  for  "'"'''"«  '»"'' 
a  longer  period  than  was  possible  by  means  of  an  ordinary  entail.  "  '  """''''^' 
Thus,  under  a  devise  to  A.  in  fee  simple,  and  if  he  die  without  issue 
Hviiig  at  his  death  then  to  B.  in  fee  simple,  and  if  he  die  without 
i.s3ue  living  at  his  death,  then  to  C.  in  fee  simple,  and  so  on,  it  was 
impossible  for  A.  to  dispose  of  the  land  without  the  concurrence  of 
B.,  C,  &c.,  although  under  an  ordinary  strict  settlement  in  tail,  A. 
and  his  eldest  son  could  have  barred  the  entail  at  any  time  after  the 
.son  came  of  age.     In  order  to  prevent  this  result,  the  Conveyancing  Convc,ancir« 
Act,  1882,  enacts  (sect.  10)  that  where  a  person  is  entitled  to  laud  with  -^•=''  '"^2. 
an  executory  limitation  over  on  default  or  failure  of  all  or  any  of  his 
issue,  that  executory  limitation  shall  become  void  and  incapable  of 
taking  effect  as  soon  as  there  is  living  any  issue  who  has  attained 
twouty-one  of  the  class  on  default  or  failure  of  which  the  limitation 
over  was  to  take  effect  (r). 

VI. -The  Modem  Rule  against  Perpetuities.-  The  rule  now 


(o)  Boughloii  v.   Jamc,    1   Coll.  44. 

S.-cthequestiondiscus.sediiiGrav.PerD 
S  «47,  u.  J  >      r  . 

•/')  2  Vra.  jnn.  336  ;  and  mx  Hale  v. 
/•or,  2.->  Bea.  335.  The  doctrin.-^  U  not 
applioiiblo  to  limitations  by  deed  • 
Brudtxtll  V.  Elwca,  7  Ves.  390.  1  Ean 


442. 

(?)  Sec  further  as  to  the  doctnnc  of 
cy-pies,  Sugd.  Powers  ;    Fenmr.,  ('  p 
by  Butler ;  (iray.  I'orp.,  §  043. 

(r)  For  an  example,  see  P,e   Bool'' 
[lOOUJlCh.  7li8, 


m 
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CHAPTKR    X. 


Rule  stated. 


to  be  considered  is  of  comparatively  recent  growth,  for  altlioiipl,  fho 
necessity  of  imposing  some  check  on  the  creation  of  future  int.r.sts  m 
real  and  personal  property,  of  a  kind  unknown  to  the  common  law 
began  to  be  felt  shortly  after  the  nuxlern  modes  of  settling  |)i.,,KTtv 
by  means  of  uses,  trusts,  and  executory  devises  and  b(f)ni.sts  wcr,. 
introduc<Hl  {»),  it  was  not  ur.til  1833  that  the  terms  of  the  ml,.  «,.„, 
definitely  settled  (<),  and  even  at  the  present  day  the  precis,.  |jn,it, 
of  its  scope  and  application  are  a  matter  of  <loubt. 

(A)  The  Rule  Htatko  (r).-Subject  to  the  exceptions  t..  I„. 
presently  mentioned,  no  contingent  or  executory  interest  in  piopcrtv 
can  be  validly  created,  unless  it  must  necessarily  vest  witliin  fl,',. 
maximum  [)eriotl  of  one  or  more  lives  in  being  and  tuinty,,,,.. 
years  afterwards.  Consequently,  a  devise  or  bef|ue.st  not  fallm,- 
within  one  of  those  excejjtions,  is  void  if  it  is  to  take  effect  nn  tC 


(«)  "  It   was  soon   iktccivctI,"  says 
Mr.    •larnmn,    "  that    when    iiicrriMcd 
facilities   were  nhvn  to  the  ali-     ition 
of  j)ro|)orty,  and  raoden  of  dip   osition 
unknown  to   the  romnion   '.*   arose, 
from  the  introduction  of  springing  uses 
and  executory  de\  isco,  which  no  act  of 
the  owner  of  the  preceding  estate  could 
defeat,  it  was  necessary  to  confine  the 
power  of  creating  these' interests  within 
such  limits  as  would  be  adequate  to  the 
exigencies  of  families,   without  trans- 
gressing the   liounds  prescribed   by  a 
sound  public  policy.     This  was  effected, 
not  by  legislative' interference,  but  by 
the  courts  of  judicature,  who,  in  this 
instance,  appear  to  have  trodden  very 
closely  on  the  line  which  divides  the 
judicial  from  the  legislative  functions  " 
( Ist  edition,  p.  220).     The  origin  of  the 
Rule  is    somewhat   obscured    by   the 
ambiguity  of  the  word  "  perpetuity," 
but  there  is  no  doubt  that  the  Rule  was 
originally    directed    against    attempts 
made  to  create  unbarrable  entails  by 
means  of  executory  bequests  of  terms 
of  years  ;   these  being  indestruciible  by 
common  recovery ,  feoff ment,  or  the  like, 
the  Courta  were  at  first  disposed  to  hold 
that  any  bequest  of  a  term  to  take  effect 
on  the  failure  of  tlie  issue  of  a  given 
person  was  bad.  as  tending  to  create  a 
perpetuity  in  the  old-fashioned  sense  of 
th<     vord  (supra,  j).  283),  even  if  the 
failure  was  limited  to  the  period  of  a  life 
in  being  {Child  v.  Baylie,  Cro.  Jac.  4S9, 
I'alm.  333).     It  was  not  until  the  Duh 
,,/Xnrfhlk-s  Cose  (3  C!i.  Ca.  ])  that  the 
principle    expressed    by    the    modem 
Rule    against    Perpetuities— that    the 
validity  of  an  executory  devise  or  be- 


quest deiH^nds  upon  its  nnioi.iuss  in 
time,  and  not  u]H>n  the  <li«ri,it,'r  ,>f 
the  contingency— was  estalili-l,,,!.  ,s„. 
(!ray,Perp.,  t'h.  V. :  also  .Mr.  Il.ii.iiivr-', 
araument  in  the  Th,lhi.'.^i„i  i,i„.  ,.j,„| 
with  apjiroval  by  .Mr.  Butler  in  the  n,,!,. 
to  Fearne'g  C.  R.  429.  Jlut  tliirv  «ru>,. 
this  curious  anomaly,  that  wliil,. ,  si.fu. 
tory  bequests  of  terms  of  vcars  Iwam. 
subject  to  the  new  Rule  against  I',  r|»tiii. 
ties,  they  remaine<l  subject  to  ih,.  ,,1,1 
Rule,  for  it  had  long  been  siiil„i  that 
land  could  no  more  be  liniitcd  t„  t|,p 
unborn  issue  of  a  person  in  »iioi:cs.«ioi!, 
as  purchasers,  f or  moiv  than  diip  mnr .' 
ration,  by  means  of  terms  of  vinis.  than 
by  means  of  contingent  renmiiidcrs.  |i 
is  not  to  be  wondered  at  that  thi- 
overlapping  of  the  two  Kulis  shoul.l 
have  given  rise  to  much  confusion  if 
thought. 

(t)  Ccuidl  V.  Palmer,  I  CI.  &  I- 
372. 

(t)  Mr.  Gray  remarks,  with  ureal 
truth,  that  the  name  given  tr)thfl!ulr 
has  caused  much  confusion  and  miscon- 
ception, because  it  implies  that  tht  Kulc 
is  directed  against  xUe  kind  of  jur- 
petuity  which  is  forbidden  bv  the  SuKs 
above  stated  (ss.  I.  and  II.  of  thisihaj) 
ter).  "  It  would  have  lieeii  better. ' 
he  says,  "  had  it  been  eulli^d  ihc  Rule 
against  Remoteness  "  (Perp.  §  2i.  It  i- 
not  clear  when  the  Rule  first  CHinf  i.. 
be  known  as  the  Rule  against  I',  r- 
])ctuitie8:  .Mr.  Fearne  carefully  uis- 
tinguishes  between  " remoteness  '  ami 
••  perjK-luity,"  although  he  refers  tlioni 
both,  with  perfect  correctness,  to  the 
general  principle  of  law  wliioh  forbids 
the  creation  of  inalienable  iiitirests. 


iii.iy  111' 
lakfii. 
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ImpiMni..;;  of  an  event  at  Hon.c  indefinite  future  time  (w),  or  within    .  hutt 
a  Hxvil  period  exceeding  twenty-one  years  ;    for  it  is  not  n.ressarv 
that  til."  period  within  which  the  interest  is  to  vest  should  he  limited 
with  reference  to  a  life. 

Xor  is  it  necessary  that  the  life  or  lives  sp.-dli.-d  in  the  li.nitation    Ul.a.  .i.,. 
should  he  tliose  of  persons  taking  an  interest  in  the  pn .pert  v(/)-  and 
tin'  niiinlHT  of  lives  which  the  testator  is  allowed  to  specify  is'o.dv 
hiiut.d  l.y  the  re<,uirenient  that  it  must  be  j.ossibi,.  to  ascertain  who 
they  are.  and  obtain  evidence  of  th.-ir  death.     It  is  true  that  in  some 
.,f  the  cases  it  is  laid  down  that  an  indefinite  number  of  lives  may  be 
tak-n  {>,).  but  this  must  be  undersfo.Hl  t<.  mean  the  lives  of  named 
p.rs,ms  (:).     The  true  rule  is  laid  down  bv  Ma.donald.  V    \i     i„ 
TMIhs-soh  v.  W,w<l.wd  («),  where  he  savs  tjiat  anv  number  of  livs 
inav  he  taken.  "  the  extinction  of  which  .'ould  be  ,,roved  without 
.lith.  i.lty,"  and  that  where  attempts  are  made  to  tic  up  property 
••.hiring  the  lives  of  all   the  individuals  who  compose  vrv  |ar«e 
MK-,et„.^  or  bcKlies  of  men,"  such  limitations  -  will  be  put  to  the 
usual  ,.-..  whether  they  will  or  will  not  tend  t.,  a  perpetuity    bv 
rendering  it  almost,  if  not  quite,  impracticable  to  ascertain 'th"e 
extnution  of  the  lives  described,  and  will  be  sui)ported  <,r  avoided 
a«ord,ngIy._       The  language  of  all  the  cases  is,  that  property  may 
heH«  hmi  edas  to  make  it  inalienable  during  any  number  of  lives 
"Of  e.xreed,ngthat,  to  which  testimony  can  be  appli.d,to  determine 
when  the  survivor  of  them  drops"  (h).     It  is  submitted  that  the 
trusts  mRe  Mmre  (c)  were  clearly  void  within  the  «ule 

U  B  al«o  submitted  that  the  form  of  restricted  gift  commonly 
aduptcH^  m  recent  years,  namely,  a  gift  to  take  effect  at  the  expira- 
tion of  twenty-one  years  from  the  death  of  the  last  living  descenlant 
0  Queen  Victoria,  is  of  doubtful  validity,  for,  as  many  of  these 
P  r.ons  are  the  issue  of  marriages  in  foreign  countries",  and  live 

"'expir^  '"'^^'""^  ^"^""''''''    '"^   ^'^'-^  ^^''-   *'- 

It  i.  hardly  necessary  to  say  that,  for  the  purposes  of  the  Rule 
!>fe    means  the  life  of  a  human  being  {,!). 

per  Lord  Thurlow  in  Hobiimm  v.  llaiJ- 
caetle,  2  Bro.  C.  C.  .'10. 

(«)   11    Ves.   at  pp.    134,    i:t(i;  citinl 


l'i>7 


•life 


("i  lUnnett  v.  Bmnttl,  2  Dr.  &  Sni. 
;    ,;  ,.""•>'';'"'  V.  AiHjAan,.  (IS'JTJ  1 

\  I  -n '     "'"'■'''  ''•  '-'<'«•'"■''■',  1 1  youj 

'■f)  Cndell  V.  Palmer,  1  CI.  &  F  37" 
»t  p.  Ml ;  I'oumall  v.  Graham,  33  Beav. 

tristU','^  "If;  may  appoint  100  or  1000 
ru.ee,,  «  ,d  that  the  sur^-ivor  of  them 

"  kS' 'l.^r^'"*'''  that  wouhi 
'""  if  within  the  line  of  perpetuity  "  : 


•'  Lift- "'  must 
I'l'  human. 


by  (iray,  §  217. 
(/')  PerJ^rci  Eldon,  II  Vr«   140 

...''■"i'^.'J-''    '    ^^-   »^«.   stat.a   post. 
Chap.  XIV.  '^ 

nu''lJLV"^,^"  ^'"  »»    ■"«   ■'>"«    (41 
Ch.  V.  5r,2)  decided  that  the  Rule  e«n 

l«  extended   to  the    livea  of  arilnmis, 

It  13  submitted    that    the  .leeisioi,    is 

erroneous  (ante,  p.  27U) 
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Coimm-ncc- 
ment  of 
period. 


Every  person  whose  life  is  specified  ub  forming  part  of  tli.>  porioj 
allowed  by  the  Rule  must  be  in  existence  at  the  death  of  the  ti  >iat(,r 
a  child  en  ventre  sa  mere  being  deemed  to  be  in  existence  for  tli,, 
purposes  of  the  Rule  (d).  If  no  life  is  specifieil,  then  tlic  p.riolnf 
twenty-one  years  is  calculated  from  the  deoth  of  tiie  testator,  in 
any  case,  the  periotl  of  twenty-one  years  is  to  be  taken  as  a  term 
in  gross,  without  reference  to  the  infancy  of  any  person.  A  |)iri(«J 
is  allowed  for  gestation  only  in  those  cases  where  gestation  lutuallv 
exists  (e). 

Mr.  Jarnian  tlius  states  the  law  with  reference  to  tlu-  pt  riinl  (.[ 
gestation  (/) :  "  A  po.ssible  addition  of  the  period  of  gestation  to  a 
life  and  twenty-one  years,  occurs  in  the  ordinary  ca.«e  of  a  devi- 
or  betjuest  to  A.  (a  person  of  the  male  sex)  for  life,  and  aftir  lii> 
death  to  such  of  his  children  as  shall  attain  the  age  of  twcntv en. 
years,  or,  indeed,  in  the  case  of  a  devise  or  bequest  sinijilv  to  the 
children  of  A.  (a  male)  who  shall  attain  majority,  thoiii.'li  n(,t 
preceded  by  a  life  interest ;  in  either  case  A.  may  die  loaviiig  a 
wife  enceinte,  and,  as  such  child  would  not  acqtiire  a  vested  iutcrt^t 
until  his  majority,  the  vesting  would  be  postponed  until  tlie  perio. 
of  twenty-one  years  beyond  a  life  in  being,  with  the  addition,  it 
might  be,  of  nine  or  ten  months  ;  and  if,  to  either  of  thcsi'  snppu>i 
titious  cases,  we  add  the  circumstance  that  A.,  the  parent,  were  (as 
of  courie  he  might  be)  an  infant  en  ventre  sa  mere  at  tlie  testator's 
decease,  there  would  be  gained  a  double  period  for  gestation  (iiann  h  j, 
one  at  the  commencement,  and  another  at  an  intermediate  pan  uf 
the  period  of  postponement.  To  treat  the  period  of  ge.station. 
however,  as  an  adjunct  to  the  lives,  is  not,  perhaps,  quite  correct. 
It  seems  more  proper  to  say  that  the  rule  of  law  admits  of  tin' 
absolute  ownership  being  suspended  for  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards,  and  that,  for  the  purposes  of  the  rule. 
a  child  en  ventre  sa  mere  is  considered  as  a  life  in  being  "  {';). 


^  ps'mjf  W  here  the  vesting  of  a  gift  is  i)ostnoned  for  a  fixed  term  excoodiii': 

cannot  bo  ,  ^  j.i         -t^   ■  ^^^^,  j       i  i         , 

postponed  for  twenty-one  years,  the  gift  is  unquestionably  void,  alfliough  not 


a  grois  term 
exceeiliiiK 
twcnty-onc 
years. 


preceded  by  a  life  ;  for  the  fact  of  the  testator  not  having  availed 


id)  Long  v.  Btackall.  7  T.  B.  100 ; 
Blaekhurn  v.  Stables,  2  V.  &  B.  367. 

(«)  Cadrll  V.  Palmer,  7  Bli.  X.  S.  202, 
1  CI.  &  Fin.  372,  10  BinK.  140,  1  Sim. 
173,  nom.  liengtiugh  v.  Edridije.  .See 
ax  to  this  caBe,  Sueden.  Law  ot  Prop. 
314. 

if)  First  edition,  p.  222. 

(i7)  The  doctrine  tliu.s  stated  by  Mr. 
■Jarman  has  been  established  by  the 


decision  in  Be  Wilmer's  rniA/,',  [I'M 
1  Ch.  874,  2  Ch.  411. 

In  Be  Wa^n  ( [1882]  W.  X.  I.-.S)  tlur? 
was  a  cift  to  such  of  the  children  of  A 
(IS  should  be  living  at  the  time  of  th 
testator's  decease  or  born  in  due  time 
thereafter:  it  was  held  by  Kay,  .1.. 
that  the  words  "  born  in  due  time  "  did 
not  refer  to  the  period  of  gcatatioii. 
Sed  quocre. 


^J2T?»C  ' 
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himself  of  the  allouantn.  o{  a  life  does  not  ..iiahle  |,i,„  to  tuko  a    .hutm 

lart-.r  numlH-r  -J  years.     Thus,  in  Palmrr  v.  //„//„„/  (f,)    wImt.-  a 

U'sutnr  bo<|ii.'atli.>d  a  mini  of  stotk  U}K.n  trust  to  rais,.  anarcunui 

lat«i  fund,  and  to  transfer  such  fund  to  th.'  <liil,lr,.n  of  his  son 

('.  T.  H„  who  should  be  living  at  the  expiration  ..f  twenty  eiirht 

years  fro.u  the  testator's  deceas,-,  oxeept  an  eldest  or  only  son  ;  an.l 

in  rftse  no  sueh  child  should  be  theti  livinjr.  then  over ;  Sir  .1   iioaeh 

M.  H..  said :  "  The  .-xpress..,!  inf.-nf io,,  ,.f  the  testator  is  that  all  the 

eluMren  of  Ins  son  C.  T.  il.,  other  than  an  eldest  s<.n.  should  take 

who  were  living  at  the  expiration  of  twenty  eight  wui^,  and  that 

MO  jHTsoii  should  take  befon-  that  period.     If  ( ■.  T.  ||    had  sii.h 

.hil.lr.n  born   'o  him  at  any  time  within  sevn   vars  from   th.- 

i-stator-s  death,  then  the  vesting  of  the  interests  of  sueh  ehildren 

«ho  «,,e  unborn  at  the  dvath  of  the  testator  would  luive  been 

M.<pen.ied  for  nior."  than  twe.ity-one  years,  and  th.'  gift    th.-r.-for.. 

IS  too  remote  ami  void  ;   and  the  gifts  ovr  not  luMiig  to 'take  etlV.t 

U.U,!  after  tie.  same  periml,  which  is  too  ren.ot..,  are  nee.-ssarilv 

voui  also. 

•Th.-  prmciple  of  this  ca.se,-'  .sayn  Mr.  Jar.nan  (<),  -.learlv 
«o„  a  aj.ply  wlMTo  any,  the  most  inconsiderable,  addition  wu.  n.ad'e 
to  the  term  of  twenty-one  years  ;  therefore  a  .levise  to  .su.h  of  th.. 
grandehthiren  of  the  testator  as  should  be  living  at  th.  expiration 
of  tw..n,y.om.  y.-ars  and  one  day  from  the  testator's  ieceas... 
would  clearly  be  void. 

But  care  must  bo  taken  to  distingui.1.  those  cases  in  whi.h  the 
gift  IS  hmit..d  to  persons  living  at  the  testator's  d.-ath.  Thus  in 
lMd.lan.  Ii.,n,M.  (y)  the  testator  gav.-  his  propertv  upon 
certain  trusts  for  his  wife  and  children,  and  when  thh,  wears  ulr 
oxpinnl  ho  onh^ed  it  to  le  sold  and  two  chirds  to' b..  divided 
am..,st  his  children  then  living;  it  was  held  chat  the  trust  was 

tl.e  child's  husband  or  wife,  was  held  void  •   since  the  husband  or 


L'iKt 


V.  »/it'ibmv,  8  Hare.  180. 
(0  First  iditiDii,  p.  231 

„'''","*•    "»«;      A    'l"ostion    arose 
«  to  the  meaning   of  the  w..nU  "or 


their  heir..  •  following,  the   i;ift  to  the 
Ch    /raw"*   "'"*'*'''"  "■  »''"JlieU.  <! 
(/■)   U  Sim.  5;-.8. 
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Sl«t«  ol 

cxittiii);  at 
testator's 
Ueatli  to  Iw 
regarJoil. 


wiff  niifflit  I)*"  a  jwrj^oii  iiof  horn  at  tin'  tvstatorV  ilfatli,  ami  might 
survivi'  tlie  child  nu)r«  tliaii  twfnty-on<'  yoarH.  and  tin-  j^ifi  ovir 
would  thiiM  taki*  efTect  aft<>r  tlw  expiration  of  a  life  and  twiiity  nti,- 
yt'ars.  Ajiain,  a  jjift  t()  siK-ti  of  thi'  rhildri'ii  and  Rriuiilihijtlr'  n  uf  ,\ 
(ii  murritil  woman  having;  ciiildren  living)  a^^  attain  twenty  .nn..  i, 
void  for  n'inoteni'**,  however  olil  A.  may  be,  ami  although  in  fan 
idl  her  children  and  grandchildren  attain  twenty  (itii>  witluii  ii„. 
|>erio<l  allowed  liy  the  Kiile,  for  the  law  will  not  assuni''  that  shr  mav 
not  have  a  child  horn  a  year  after  the  testator"»*  death,  in  whii  h  ca.f 
of  cotirne.  a  child  of  that  child  coiihl  not  attain  twenty-oiii'  within 
the  period  aUoweil  hy  the  Utile  ;  constHjiiently,  evidence  that  A.  i 
fmst  the  a)?e  of  (rhild-bearinK  is  not  a<lmisHihle  (/).  So  wJuTf  ,t 
testator  directed  his  trustees  to  carry  on  his  Inisiness  of  a  iiravii 
contractor  until  his  freeholil  j^ravel  pits  wiTe  worked  out.  iiiul  liitu 
upon  trust  to  sell  them  and  hold  the  proceeds  of  sale  in  trust  fur  such 
chiUl  or  children  of  his  "  then  living  "'  and  such  issue  liviii?  of  anv 
child  or  children  then  deceased  as  ^iioiild  attain  twenty  (nif,  tliiM 
trusts  were  held  void,  although  it  appeared  that  the  pits  were  altniM 
worked  out  at  the  testator's  death,  and  were,  in  fact,  worked  out  a 
few  years  afterwards  (k). 

In  dwiding  the  question  of  remoteness,  the  state  of  circunistami- 
at  the  date  of  the  testator's  death,  and  not  their  state  at  the  date  of 
the  will,  is  to  be  regarded.  Thtis,  if  a  testator  beijueaths  moiitn  in 
trust  for  A.  for  life,  and  after  his  death  for  such  of  his  chiidrtti  a> 
shall  attain  the  age  of  twenty-five,  the  latt<'r  trust  would  he  void  if 
the  tes^  ■  '  were  to  die  before  A. ;  yet  if  A.  should  die  before  tiic 
testator  .odving  children,  of  whatever  age,  the  trust  will  be  p«kI, 
since  it  must  of  necessity  vest  or  fail  within  lives  in  being,  viz..  tii. 
lives  of  the  children  (/).  Again,  if  a  testator  has,  under  a  settleiin  nt. 
a  special  power  of  appt)intment  among  his  children,  and  by  lii.s  will 
appoints  the  property  to  his  daughters  who  shall  survive  him  ami 
attain  twenty-four,  and  his  youngest  daughter  is  more  tiian  three 
years  old  at  the  time  of  his  death,  the  appointment  is  good  (w). 


[))  Re  Damion,  39  Cli.  I).  15.-.,  f,.l 
lowiiii;  Jce  v.  Audtey,  ]  Cox.  324  (stated 
|Kwt.  |).  341).  ami  Hi  Sni/ir'n  Tni-<i^,  L. 
R.,  b  E(|.  3ISt.  The  dt'tisioii  of  Maliiis, 
V.-C.  in  rrw;«r  v.  Lnmch, .  17  Ch.  D. 
308,  mav  b^  dLtro>.'iinletl. 

(t)  He  iroorf,[18U413Cli.  38l,fu!!uw. 
inu  Lord  Dangannon  v.  Sihillt.  \-  t'l. 
&  F.  516  ;  Jic  firtfivri',  50  J-  ,t.  i'f:.  2tj5. 
Thomas  v.  ThomoD,  87  L.  '1'.  58.  wa.s 
decided  on  the  Maine  principle.  This 
doctrine  is  coiisideiiHl  more  in  detail  in 
connection  w     'i  gifts  to  cls-saesi  (post. 


p.  327). 

(C)  V undtr iilnnk  v.  A/kv.  3  Hare,  I". 
Fanlktitr  v.  Ikiiiitl,  ih.  2lti;  I) V/u  ■  ■ 
V.  Teak,  0  Hare.  251:  I'mrd  v.  A4. 
utck,  15  Beav.  173:  S„uthirn  v.  II ^J 
I'lmloH,  It)  Beav.  KM'..  270:  '''illlm  v 
Jirou-n,  II  Hare,  382;  W,ilc,M,»  > 
Duncan,  30  Beav.  111.  The  pmiii  i- 
ii'ivi  iieVri-  ctjtitraterl,  ^rv  r.g  ,  //"'-  '■ 
Hale,  3  Ch.  1>.  MX 

(m)  Viii,  Hrotkdiirll  v.  Maleiilm.  3" 
Ch.  D.  172 :  He  Tlioi,ii,soii.  |  llfNi;  : 
Ch.  Itt'J,  stated  infra,  p.  3IS. 
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Ths  nil.'  i.H  of  importanro  wIuti-  Mh>  don.-.-  of  a  jxiwrr  to  a|i|ioiiil  fo 
clul.lr.'n  wwImw  to  givo  a  iliiM  »  life  inU'ri>«t,  follow^l  by  up-iu-ral 
tcstiiiii'titnry  |Miwt>r  of  H|ipoiiitiii('iit  {><). 

Til.'  appliiutioii  of  tlu'  Hill,,  to  chiirifahK-  jjifts.  ami  i..  j-ifts  to  (WiuMe 
privrttt' iMTHons  to  1.. ..   ••(TtH-t  after  t  bo  failure  it  .L.tt-riiiiimt  ion  of  "''•" 
I  I  liiiritiiiilf  jjiff ,  is  iIIhcmixmihI  poNt.  p.  ;{M». 


A  fiitiiri'  interest  is  not  olmihxious  to  tlie  Rule  if  it  Ixfjins  within  Kimm^ 
til.'  |.ro|..r period,  nItlioiij»li  it  may  end  b,'yond  it  («) ;  in  wliieh  case,  jj;""'*' 
if  it  IS  a  liinit^il  interest,  it  may  tie  iiji  the  property  for  more  than    "»' v>i"l'i'i!" 


twenty  one  years  beyond  a  life  in  being.     Thus,  if  property  is  fjivcn 
ii|mn  trift  for  the  unborn  childi.i»  of  A.  until  the  youngest  attains 
twinty-cne,  and  then  upon  trust  for  all  of  tliem  during  their  lives, 
this  is  giHxl  (p).    So,  if  proj.Tty  is  given  upon  trust  for  A.  for  lifi-' 
jii.i  after  his  death  upon  trust  to  pay  the  income  to  his  i-hihlren 
...jually  until  tiie  youngest  attains  tweni y-five,  this  trust  is  gocxl  {,,). 
Httt  if  th^  trust  were  a  discretionary  one,  for  the  maintenance  t)f  any 
child  or .  hildren  of  A.  until  the  youngest  attaineil  twenty-tive.  and 
for  the  a.riinuilation  of  surplu.s  income,  it  would  be  bad,  ijiMause  no 
chiM  would  take  a  vestwl  interest  within  the  periinl  allowetl  by  the 
liiiie  (r).     Limitations  of  this  kind  arise  chiefly  in  the  case  of  gifts 
tc.  iiiihorn  persons,  and  the  subject  is  therefore  discussed  in  detail 
in  a  sulweciuent  part  of  this  chapter  («),  where  also  the  rpiestion 
of  the  validity  of  limitations  following  a  gift  of  this  nature  is 
ri'ft'rred  to. 

On  the  same  principle,  if  a  remainder  or  reversionary  interest  is 
\  wf..|,  that  is,  if  it  is  ready  to  tak.;  efTeot  whenever  and  however  th. 
pariiHiiai  estate  determines,  it  is  immaterial  that  the  particular 
e.stat.'  IS  determinable  by  a  contingency  which  may  fall  beyond  a  life 
or  hv.  s  in  being  (/).  Thus,  if  property  is  given  to  the  ehl.-st  chihl  of 
A.,  a  bachelor,  for  life,  or  until  he  or  she  shall  become  a  Honian 
f  atholic,  and  subject  as  aforesaid  to  the  other  children  of  A.  abso- 
iimly.  and  A.,  after  the  death  of  the  testator,  has  three  children, 
X.,  \.,  and  Z.,  here  Y.  and  Z.  take  vestetl  interests,  and  the  gift  in 
remainder  to  them  is  good  («).  Mut  if  in  sii.h  a  case  t  },<•  gift  over 
w  111  favour  of  a  class   which  cannot  be  ascertained  until   the 


nllowt'd  by 
llx'  Kui«. 


(»)  Infra,  p.  3It>. 

(o)  Soo  ih-  general  piiix^iplp  as  stated 
by  -Mr.  Jani,..ii.  jh.sI.  ^,.  ng^ 

(/')  '.'(w/j  V.  (VowA, .»  J>.  M.  *  (1.  .■}(!(!. 

(?)  iluiidtnti  V.  Htad,  4  P.  M.  &  (J. 
.ill).  As  to  diseretionn  f ruot- 
rvrcwalilc  i«-vond  the  \:  it.s  of  I'.. 
Rule,  see  post. 


(f)  H'  Hlew,  \\'Mn;\  I  CIl  ti24,  ex 
plainini.' 7?«  U'ij.r.  [isyiij  !  C'!;  'SI  .in<) 
Ue  Wdtmin,  |  IH92)  W.  \'.  l'j'2. 

(f)  Infra,  p.  :U8. 

it)  Cray.  §  2(Ht 

(tt)  Waimrriijhl  v  MUUr,  :S97J  -j 
Cli.  idw  (settlemt'tit  1>y  deed). 


Claiine 

of  e»-!<»n.r  or 

forfeit  uri'. 


»4.-#^'l 
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PERPETUITY    AND   REMOTENESS. 

particular  estate  determines,  the  gift  over  is  void  for  remote 
ness  (y).  And  if  the  gift  over  is  dependent  on  a  preceding  gift 
which  fails  for  remoteness,  the  gift  over  shares  its  fate(!(). 

It  sometimes  happens  that  a  gift  which  appears  to  transgress  the 
Rule  is  valid,  because  the  interests  created,  although  in  form  con 
tingent,  are  really  vested.  Thus,  an  immediate  gift  to  the  children 
of  A.  who  attain  the  age  of  twenty-five  is  good,  if  one  of  tlieni  1ms 
attained  that  age  before  the  testator's  death  (x).  So  in  Fox  v 
Fox  (y),  a  testator  directed  his  trustees  to  raise  a  sum  of  15,0(Kl/ 
and  after  the  determination  of  certain  life  interests  to  divide  and 
transfer  one-fifth  of  the  fund  to  and  amongst  the  children  of  T. 
equally,  as  and  when  they  should  respectively  attain  the  age  of 
twenty-five  years,  applying  from  time  to  time  the  income  of  the 
presumptive  share  of  each  child,  or  so  much  thereof  as  the  trustee-; 
might  think  proper,  for  his  and  lier  maintenance  and  education  until 
such  share  should  become  payable  as  aforesaid ;  but  if  T.  should 
leave  no  children  him  surviving,  or  if  he  should  leave  children  and 
they  should  all  die  before  attaining  the  age  of  twenty-five  rears, 
then  over  :  it  was  held  that,  under  the  doctrine  referred  to  in  a 
subsequent  part  of  this  work  (2),  the  children  of  T.  took  vested 
interests,  and  consequently  that  the  gift  to  them  was  not  void  for 
remoteness  (a). 

Whether  the  modern  Rule  against  Perpetuities  does  or  does  not 
apply  to  contingent  remainders  (a  question  discussed  infra,  p.  W) 
it  is  well  settled  that  there  is  a  distinction  between  executorv 
devises  and  legal  contingent  remainders  in  this  respect,  that  a 
limitation  may  be  good  as  a  contingent  remainder,  although  it 
would  have  been  void  as  an  executory  devise.  Thus,  if  land  i.< 
devised  to  A.,  a  bachelor,  for  life,  with  remainder  to  such  son  of  hus 
as  first  attains  twenty-five,  this  remainder  is  good,  because  it  must 
vest,  if  at  all,  on  A.'s  death,  that  is,  within  the  period  allowed  by 
the  Rule.  This  apparent  exception  to  the  Rule  is  discussed  in  eon 
nection  with  gifts  to  classes  (6). 


(i)  Hodgson  V.  H-ilford,  11  Ch.  U. 
959 ;  Rt  Oagt,  [1898J  \  Ch.  499. 

(if)  Post,  p.  350. 

(x)  Picken  V.  Malthews,  10  Ch.  D. 
364,  post,  p.  3:tO. 

(y)  L.  R.,  10  Eq.  286. 

(z)  Poflt,  Chap.  XXXVIl. 

{a)  Fnr  V.  Fnx  has  hvrrt  upprovrd  hy 
thfi  Court  of  Appeal  in  Tfp  Turnry 
( [1899]  2  Cb.  739),  alBoja  case  where  the 
(juettion  of  remotenesR  aroae.    It  was 


not  followed  in  Deimr  v.  Bxich  (14  Ch. 
I>.  (529)  and  in  He  Winth  ( [ISiW]  2Ch. 
711).  Infleifemn([18!)113Ch.  197,, 
Stirling,  J.,  thought  that  the  decision 
in  Fox  V.  Fox  turned  on  the  dinctiim  to 
apply  the  income  of  each  child's  sharp 
for  his  or  her  maintenance.  In  R' 
r?o55?,>,,7  ( [1»03]  1  Ch.  44s*)  the  fhsrr-- 
were  held  to  be  vested,  but  the  ijUMtion 
of  remoteness  did  not  arise. 
(6)  Infra,  p.  328. 
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Contingent  remainders  of  trust  or  equitable  estates  are    not     r 

gowriicd  by  the  same  rule  as  contingent  remainders  of  legal  ~ 

estates  :  for  they  do  not  necessarily  vest  or  fail  upon  the  determina-  ctun^ent 

tion  of  the  previous  estate,  but  await  the  happening  of  the  contin  '"n''»«'"n» 

gency  on  which  they  are  limited  (c),  and  are,  therefore,  invalid  if  il'.S;' 

that  contingenc>  be  too  remote  (rf).     «ut,  like  executory  devises  '"  'luitablo 

they  are  good  after  an  estate  tail,  if  limited  on  an  event  which  must  '"""""■'' 
necessarily  happen  at  or  before  the  determination  of  that  estate 
as  in  the  case  of  a  trust  for  a  class  to  be  ascertained  at  or  before 
such  determination  (c). 

Ifavestedinterestinpropertyisgiventoaperson.withadirection  At...„.„t 
that  payment  or  possession  shall  be  postponed  for  a  period  beyond  '"  P"-^'*""'" 
the  limits  allowed  by  the  Rule,  this  direction,  being  inoperative  does  ""^"^'»-"'- 
not  atfect  the  validity  of  the  gift.    Thus,  where  (/)  lands 'were 
devised  to  trustees  and  their  heirs,  in  trust  for  A.  for  life  remainder 
in  trust  for  B.  for  life,  remainder  unto  and  among  all' and  every 
the  issue,  child  and  chUdren  of  B.  as  should  be  living  at  the  time 
of  the  decease  of  the  survivors  of  A.  and  B.,  to  be  divided    share 
and  share  alike,  when  and  as  they  should  respectively  attain  the 
age  of  twenty-four  years,  and  to  their  respective  heirs  &c    and  if 
only  one,  then  the  whole  to  such  only  or  surviving  child  in  fee  upon 
attaining  the  said  age  :  it  was  contended  that  the  gift  to  the  children 
was  too  remote  ;  but  the  Court  of  C.  P.,  on  a  case  from  Chancery, 
cortitied  that  the  children  living  at  the  death  of  the  survivor  took 
vested  mterests. 


On    he  same  principle,  if  a  testator  directs  the  income  of  his  Tn„tfor 
property  to  be  accumulated  until  it  produces  the  sum  of  "3000/    -^"-11 
or  tliereabouts,"  and  then  to  hold  it  in  trust  for  A    B    C    and  n'  """• 
daring  their  lives   and  after  the  death  of  the  survivor' up^n  trus^ 
tor  their  issue,  these  trusts  are  not  void  for  remoteness   because 


(c)  lloiihnt  V.  Uophru,  Co.  t.  T»lb 
44, 1  Atk.  581  ;  Chapman  v.  Bliastf  Ca 

!,  rt"''n'^„=  i"^^  ^-  '^iMtlhn-aii, 
15  Ch.  D.  59 ;  ilar.haU  v.  G,n,jell,  21 
Ch.  D.  790 ;  Me  lirooke,  [1894]  I  Ch.  43 
As  to  gifts  to  classes,  see  infra  p  .S";. 
and  u  to  the  effect  of  an  equiuble  con-' 
tmgent  remainder  beinjr  converted  into 
« legal  one  by  the  re-conveyanoo  of  tho 
eml  estate,  »«■  Re  Freme,  fl801]  3  Ch. 

(rfl  Monyptnny  v.  Dcrinr,,  7  Ha.  rm, 
•<M\  Oarland  v.  Brown,  10  L.  T  292  • 
'**""   V.   Burney,    17    Ch.    D.    211' 


As  to  the  distinction  betweon  equitable 
oontinsjcnt  rtmaindera  and  executory 

16  (Tb''!)!.,""*""^""  "•  "''"^»- 

275 '  ''"'*"*"'•  ^-  ^W".  L  R..  7  Ch. 

Addenhroot.  4  Rus..   407  ;  JnrkJl  v 
^Vanonbnnt.i,   12  Sim.   03.   ,y,,,.„      ^ 

n""'''\l*  ',"?•  **'  ''''"'  ""■  Or"f.  '-i 
k   iQo        •  ''""■*«"«  '•  Onmwood.  12 
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the  issue  take  vested  interests  on  the  death  of  the  last  tenant  for 
life,  and  if  the  fund  has  not  then  reached  3000/.,  they  can  stop  tho 
accumulation  (g). 


Question 
whether  gift 
iscontineont, 
or  vested 
subject  to 
beins; 
divested. 


^Vhere,  however,  there  is  a  direction  that  payment  or  posscHsion 
shall  be  postponed,  "  it  is  often,"  as  Mr.  Jarman  points  out  (-/.'/).  -a 
matter  of  no  inconsiderable  difficulty,  from  the  ambiguitv  of  tht^ 
testator's  language,  to  determine  whether  the  postpononiPiit  a|)|i|ip„ 
to  the  vesting  or  only  to  the  enjoyment;  and  if  the  original  gift  is 
followed  by  a  clause  disposing  of  the  shares  of  objects  dying  under 
the  specified  age,  a  further  and  still  more  perple.xing  (|uosti<iii 
arises ;  namely,  whether  the  vesting  is  originally  deferred  miti| 
the  prescribed  age,  or  the  shares  are  immediately  vested,  with 
a  liability  to  be  divested ;  in  other  words,  whether  the  sp(xifi,.j 
age  is  the  period  of  vesting  or  the  period  of  the  si.ares  beconun" 
absolute,  in  case  of  the  objects  dying  before  such  age  {h). 
This  question,  which  is  fully  discussed  in  a  future  chajiter  ()),  is 
most  important  in  reference  to  the  application  of  the  Rule  agaiibt 
Perpetuities,  for  if  the  shares  are  immediately  vested,  and  the ;  ,  ntp- 
nesd  affects  only  the  clauses  of  accruer,  or  other  the  gif*  ,  ' 

on  or  limited  in  derogation  of  the  original  gift,  the  effec^  >  i,. 
is  not  to  invalidate  such  original  gift,  but  to  render  ,tc, 

by  relieving  it  from  the  clauses  which  qualified  or  di\vsU'u  tlic 
interests  of  its  objects  "  (/). 

The  question  whether  a  gift  is  contingent  on  the  happening 
of  a  remote  event,  and  therefore  void  under  the  Rule,  iir  wliethir 
it  is  vested  subject  to  being  divested,  and  therefore  good,  most 
frequently  arises  in  the  case  of  gifts  to  children  and  other 
classes  (i*). 


(S)  OddiK  V.  Bruini,  4  De  (!.  *  J. 
I7i).  As  to  trusts  for  accumulation, 
see  post,  p.  .'i08. 

igg)  First  edition,  p.  253. 

(A)  Tlie  latter  construction  was  the 
one  adopted  in  He  Tarney,  shortly 
stated  above ;  tlie  wording  of  the  will 
was  peculiar. 

(i)  "As  these  cases  arc  dealt  with  on 
the  ordinary  and  general  principles  of 
interpretation,  which  are  unsparingly 
applied  without  regard  to  consequenoe!>. 
and  the  fact  of  any  proponed  construc- 
tion rendering  the  intended  gift  void  for 
remoteness  is  Mot  allowed  to  exert  any 
inlluence,  il  la  obvious  that  the  canr<i 
referred  to  in  the  text,  have  no  pecu- 
iar  connection  with  the  subject  of  the 
preaent  leotion,  but  belong  rather  to 


the  chapter  which  treats  of  ilu 
vesting  of  eetatcs,  where,  aeconlinaly. 
thev  will  bo  found.  Vide  Dor  li.  Kmki 
v.  NoweU,  1  M.  &  Si'l.  327.  .I  I)<i*,  ivl . 
and  other  cases,  post ;  aho  Vamiri^  \. 
deddet,  1  R.  &  My.  203;  Hlxw  v 
Burgh,  2  Beav.  221  "  |Note  by  Mr. 
Jarman],  See  also  Ilivg  v.  //uirfiriri-, :' 
Ikav.  352. 

{})  See  the  cases  cited  above,  p.  M. 
As  to  the  invalidity  of  iiuHlilyinii  and 
qualifying  clauses,  see  post.  p.  Stil.  A 
modifying  or  qualifying  elausc  may  U- 
void  on  the  ground  that  it  i.s  riputiiani 
to  the  nature  of  an  absolute  inlcrcst : 
see  Chap.  XVII. 

Ik)  See  sub-sect.  (E)  nf  tlii»  ciwiitir. 
and  Chap.  XLII. 


may 
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THE   MODERN   RULE   AGAINST   PERPETUITIES.  i,  r 

If  a  future  interest  is  vested,  it  is  immaterial  that  the  particular    ..hp^u  x 
interest  which  precedes  it  is  determinable  by  a  .ontingeno  v  which 
may  iiappen  beyond  the  limits  allowed  by  the  Kule     Thus    if  ^^'^""^'  "'"'"'''' 
property  is  given  to  an  unborn  person  until'he  di...s  or  changes  "his  "'■•"-■'»• ' 
name  and  t  H.n  to  B.,  a  living  person,  H.  has  a  veste.l  interest,  for  rnmrC 
he  will  take  the  property  whether  the  tenant  for  life  dies  or  ehan-es  '-"•>•' 
his  name,  although  the  determination        his  life  interest  is  con"   'S'ul 
tmgent  on  an  event  which  may  not  take  place  within  the  p..ri,„l 
allottcil  by  tlie  Ituie  (/).  ' 

If  the  persons  to  whom  a  gift  is  made  n.av  not  be  ascertained  , 
w.thi„  the  required  limits,  the  gift  is  too  remote,  although  all  the  '-T 
persons  who  can  possibly  claim  under  the  gift  must  be  determi.,-.,)   "^ ',  ""i'>^d 
witinn  thase  limits,  and  a  conveyance  by'them  «l,ld    the  I  '^' 

V...  tlio  entire  interest  {,„).  It  was  indeed  fornierlv  .suppose<l  tint' 
.f  proprty  were  imited  in  such  a  way  that  all  the  perso.L  in  whom 
,t  must  ultimately  vest  were  ascertained  within  the  period  allowed 
by  the  Rule,  so  that  they  could  together  dispose  o  it  absolute  v 
before  the  expiration  of  that  period,  the  limitltion  wo.  ,d  b:goJl 
al  ough  their  individual  interests  might  possibly  not  be  ascertS 
wi  lun  the  period  ;  but  it  is  now  settled  that  this  consideration Xe 
not  prevent  the  application  of  the  R„le  («). 

A  contingent  gift  of  a  transmissible  interest  to  a  living  person  is  rr. .    .• 
baJ  if  It  may  not  vest  within  tli.>  i.^.:^  in        ,  ,         ^  person  is  i.,tt  to  livinp 
Unt  .  „;ff  fi      r  ^^"°^^  allowed  by  the  Kule  (o)    I"'"""  may 

for.  5...1  (,.),     Wl,etl,or  .  gift  to  .„  ,xi,L  „„  1„  ,  "  ,         ' 
g«.l,  although  preceded  bv  intere.ts  whll  Z  „     1  '  " 


{l\  tirilV  on   Phmi      t  Onn-    n      .,   .  •' 


i"»  liray.  IVip.,  ^  -'CS 

lif"  ^- Person.,,  isLll^-nill^ 
„**'"■  ■'  "'■«•   147,  post,  p.  350  ■    J?r 

■J-  -Vol.  I. 


(o)  6Vr.y  V.  Mn„l„yv,  3  Br.  P.  C.  314  • 
I5li        '"  "       '^'''''*'*  '^'''"''■"•■'-  ;>  l^^l'-  I).' 

(/')  ^f  Aiifrcn,  ri80313Cli  401 

(7)  Post,  p.  .1.-,2. 

(r)  ThU  ..M,.„-i,,..   ,,f  ,1,^  p^j^ 
.Mr.  (.ray  points  „„t  (Jj,  1  ISa  .ho.,.).  l,as 
ansen  from  a  mi,tak,-n  th,.„rv  o      he 
true  Matnr;.  of  ,|„.  U„Io.  I„U  it  U    '.^ 
firmly  ..,iablishcU  t,,  !«,  ^u,xk,-n. 
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PERPETUITY   AND   REMOTENESS. 


CHAPTER  X. 


Whore  gift 
divisible. 


Defeasible 
interest  may 
bo  made 
abaulute 
by  operation 
ol  Rule. 


Settlement  («),  a  widow  having  under  her  marriage  settlement  a  power 
of  appointment  among  the  children  of  the  marriage,  appojntiHl  a 
share  of  the  fund  to  one  of  her  daughters  without  power  of  antici 
pation  :  it  was  held  that  the  appointment  was  good,  but  tliat  tlie 
restraint  upon  anticipation  was  void  for  remoteness. 

The  cases  in  which  a  gift  has  been  held  to  be  absolute,  and  there 
fore  good,  notwithstanding  a  subsequent  direction  that  it  sliail  lie 
held  upon  trusts  which  are  too  remote,  are  referred  to  in  a  subsequent 
part  of  this  chapter  (t). 

Where  property  is  given  to  a  class,  with  a  direction  tiiat  tlie  share 
of  each  member  shall  be  subject  to  a  restraint  on  alienation,  fiie 
restraint  may  be  good  in  the  case  of  some  members  of  ♦^ho  (hiss,  and 
bad  in  the  case  of  the  others.  The  cases  in  which  a  direction  tn 
settle  the  shares  of  members  of  a  cla.HS  has  been  held  good  as  regards 
those  who  are  in  esse  at  the  death  of  the  testator,  are  referred  to  in  a 
subsequent  part  of  this  chapter  («).  So  in  a  gift  of  pr()[)ertv  to  a 
class,  a  restraint  on  anticipation  may  be  gootl  as  regards  tliose 
members  of  the  class  who  are  in  esse  when  the  gift  takes  etTect  (/ ). 
In  Re  Millward  (w),a,  restraint  on  anticipation  imposiil  on  the 
members  of  a  class  consisting  of  the  testator's  grandciiildreii,  was 
held  good  during  the  existence  of  the  prior  life  interests. 

If  property  is  given  to  A.,  with  a  proviso  that  on  the  happening 
of  an  event  which  need  not  necessarily  happen  within  the  limits  nf 
the  liule,  the  property  shall  go  over  to  B.,  the  proviso  is  void,  and 
A.  takes  absolutely.  Thus,  in  Harding  v.  Nott  (x),  the  testator 
devised  a  term  of  years  to  his  son  R.,  subject  to  a  proviso  that  if  If. 
or  his  issue  male  should  become  entitled  to  a  certain  estate,  the  term 
should  go  over  to  X. ;  R.'s  issue  male  became  entitled  tu  the  estate. 
but  it  was  held  that  the  term  did  not  go  over,  the  proviso  being  bad 
for  remoteness.  So  in  Hobbs  v.  Parsons  {y),  there  wa.s  a  gift  to  the 
children  of  A.  and  B.,  with  a  gift  over  on  death  under  twenty  two : 
it  was  held  '  lat  t'le  divesting  clause  was  void.  Re  EdmniHlsoii'.-i 
Estate  (z)  is     similar  decision.    But  if  the  gift  over  nmst  takt  ellett, 


(»)  L.  B.,  10  Eq.  565.  FoUowed  by 
Maiins,  V.-C,  in  Jie  Cunynghame's 
SvUlemtnt,  L.  R.,  11  Ecj.  324,  and  (ic- 
luctantly)  by  Jes8<>l,  M.  R.,  in  Jte 
Ridley,  11  Ch.  D.  645 ;  but  the  actual 
drciiiion  ill  the  latter  case  was  wroiie. 
as  both  daughters  were  born  in  the 
testator's  lifetime.  See  Fry  v.  Caiiptr, 
Kay  163,  Armiiage  v.  Coata,  35  Bea.  1, 
KtMiehuil's  Tfitdi,  40  L.  ,1.  Ch.  Cr.!, 
and  Mt  FerntleyU  TruaU,  [  1902)  1  Ch. 
643,  post,  p.  :i<)3. 

(t)  Jnfra.  p.  :«"l 


(»)  Post.  p.  3:U.  The  liilesl  is  Rt 
i;iUJe2/,[1895J2Ch.  698. 

(t)  Htrherl  v  Wih^kr.  l.-|(h.  D.lilH; 
Coulter  V.  Laroche,  17  t'li.  I).  ;tUS;  Iti 
Ferneley'a  Trmta,  [  ltH)2J  1  tli.  543.  post, 
p.  364. 

(if)  87L.T.476. 

(r)  7  E.  &  B.  6.-i0.  See  tliis  c.w 
referred  to,  infra,  p.  3ii3. 

iy)  2  Sm.  &  <;.  212.  Sfr  al-.>  I!- 
Jiarter'a  Tiutii,  10  ,lur.  X.  S.  84o;  Itr 
Brottn  and  Sihty'e  Cunlruct,  :U  li.  U  I  Ji 

(;)  L.  It..  5  k<i.  389. 
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if  at  all,  within  the  period  allowe<l  by  the  Rule,  it  is  gootl.  Thus 
in  R,  Turm-n  {a),  where  a  testator  beijueathetl  a  fund  to  A.  for  life 
aiul  alter  his  death  to  hi.s  children  absolutelv  on  their  attaining 
tweiit.N  five,  with  a  proviso  that  if  any  child  ditnl  under  twenty  fiv.- 
the  share  of  that  child  should  go  to  H.,  it  was  held  (on  the  principle 
state.!  elsewhere  (h)  that  the  chihlren  took  vested  interests  subject 
to  their  being  divest*«d  in  the  case  of  any  childr.M.  who  did  not  attain 
tweiitv-five. 
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Um  the  principle  that  vested  interests  are  beyond  the  scope  of   f;  ,     • 
tiie  Rule,  It  IS  submitted  that  there  is  no  foundation  for  tli.-  view     '■'"''■fTaA. 
wh.eh  appears  to  bo  held  by  some  t.'.xt-writers  and  practitioners 
that  th."  gift  of  ii  term  of  years,  to  commence  at  a  fixed  date  be- 
y.mcl  the  period  allowed  by  the  Rule,  is  void  for  remoteness      \ 
t.riii  of  years  to  commence  in  futuro  is  a  vested  interest.     Su.  h  a 
term  was  certainly  not  open  to  objection  on  the  sere  of  r.-mote 
tuss  11.  the  year  J8:57  (c),  and  nothing  has  happened  since  then  to 
alter  the  law.     The  case  of  Beard  v.  HV.sVcoW  (,c)  is  sometimes  cited 
an  i,earing  on  this  point ;   but  in  that  case  reversionarv  terms  of 
years  were  devised  to  the  male  issue  of  .\.  in  sucressi.m    with  the 
MitentioM  ot  creating  an  unbarrable  entail  ;   the   limitations  to  the 
issue  alter  the  first  generation  were  void  under  the   „ld   Rule 
apainst  Perpetuities  (supra,  p.  28]). 

(ij)  Tiu-sTs  ANO  PowKRs.-The  operation  ..f  the  Rule  is  not  con-  T.u.ts. 
tmed  to  beneficial  interests,  but  extends  also  t<.  trusts  and  powers 
Thus  ,f  lands  are  devised  in  strict  settlement,  with  a  direction  to  the 
trustees  ,1,  certain  events  to  revoke  the  limitations  and  resettle  the 
lands  in  favour  of  persons  beyond  /.;.  limits  of  the  Hul,>  this  dire,- 
t..m  IS  void  (,/).     So  a  trust  for  sale  is  bad  if  it  cannot  (or  may  not)  W  for 
anse  until  after  the  j.eriod  allowed  by  the  Rule  (e).     Jiut  an  imme    -'"• 
aiate  trust  for  sale  (if  the  beneficiaries  to  take  under  it  must   be 
a,eertan.ed  w^Uimdne  limits  of  time)  is  not  void  for  remoteness 
although  no  Imut  is  put  to  the  time  within  which  it   may  be 


l"i  [l899]2Cli.  73!». 

(M  »>v  p.  ;i(i:.'. 

In  Sm.th  \.  iHiii.  i  M.  *  \V.  mA. 
Iiii>aric|  (itliiT  ra.-)fs  arc  rcfi-rrcd  1<.  in 
an  artulf  in  M\  .Sol.  J.  p.  7(io.  s,^ 
al'ui  HiitinijIoH  V.  Bruu-ne,  32  L.  R.  Ir. 
Ml. 

in)  5  li.  &  AW.  801. 

irfj  S,i-  /;,(<,  ,,f' Murllummijh  v.  Furl 
lUMpluH.  I  K.I.  404.  Th.-  real  croiird 
of  th.' .Iicisi.in  in  that  cusv  wan  tlial  as 
the  ol)j«  t  gimf)!  at  by  the  settlor  could 

20-2 


not  have  Ixvn  ..(Tfcted  hy  a  limitation 
of  the  l.-iral  ,.stut<.  (which  w.miI.I  ad- 
mittedly have  ()eeii  void  under  th.-  ..Id 
riile  f.irl.iddiiin  the  crcati.m  i.f  iH'riHtu- 
ities.  snrjra,  ,,,,.  :.'s;i  .-,,.  i,  ,.„„,,,  ,„'„  ,^ 
effected  by  means  „f  a  trust  „r  power. 
MninnariN.j  v.  JMxl,r,  r,  Ves.  4r.8.  was 
<leeif|erl  on  tlie  aami-  prinoij,!,- 

W)U.ile  V.  Pew,  2',  H,'a.  -.ixi  a,«Kl,cr 
V  hdmu,,d^,  ri8<»3J  3  Ch.  4;..-. ;  He  HrW 
ll8!»t]3Ch.  381.  inte.  p.  .•Iti;, 
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CHArTER  X. 


Diiicretioukry 
trust. 


Trusts  for 
accumula- 
tion. 


Failure  of 
trust  need 
not  affect 
beneficial 
interests. 


exercised ;  as  soon  as  the  beneficiaries  attain  vested  interests  thev 
can  insist  on  the  trust  being  carried  out,  unless  they  elect  to  take 
the  property  in  specie  (/). 

A  discretionary  trust  seems  to  be  similar  to  a  power  of  appoint- 
ment ;  that  is  to  say,  if  it  can  only  be  exercised  within  the  limits  of 
the  Rule  it  is  good,  but  if  it  can  be  exercised  beyond  those  limits  it 
is  bad  (g).  Thus,  a  discretionary  trust  for  the  benefit  of  the  unborn 
children  of  A.  during  their  lives,  with  a  trust  to  accumulato  the 
unapplied  income,  is  bad,  because,  until  the  discretion  is  oxeniscil 
no  child  has  a  vested  right,  and  if  the  discretion  were  exercised 
beyond  the  limits  of  the  Rule,  an  infringement  of  it  would 
necessarily  result  (A). 

But  if  there  is  a  gift  to  a  class  of  unborn  persons  not  in  itself  too 
remote,  with  a  separate  power  giving  the  trustees  a  discretion  as  to 
the  application  of  the  income  during  a  period  beyond  the  limits  of 
the  Rule,  it  seems  that  the  original  gift  would  be  good,  and  onlv  the 
discretionary  trust  bad  (t). 

Trusts  for  accumulation  of  income  are  subject  to  spwial 
restrictions  and  exemptions.  As  a  general  rule,  a  trust  for 
accumulation  beyond  the  limits  allowed  by  the  Rule  is  bad  (i) 
independently  of  the  Thellusson  Act  (k).  But  trusts  for  accumula- 
tion to  pay  debts  or  mortgages  are  not  within  the  mischief  of  the 
Ride  (I).  And  where  property  is  given  to  a  person  absolutelv, 
with  a  superadded  direction  to  accumulate  the  income  beyond  the 
limits  allowed  by  the  Rule,  the  direction  may  be  disregarded,  on 
the  ground  that  it  is  an  illegal  restraint  on  ownership  (m).  But, 
of  course,  this  principle  does  not  apply  where  the  vesting  is  post- 
poned until  the  expiration  of  the  period  of  accumulation  (w). 

It  may  happen  that  a  trust  is  bad,  and  that  the  persons  intended 
to  be  benefited  by  it  are,  neverthele.-'. ,  entitled  to  the  iiropcitv. 
Thus,  in  Re  Daveron  (o),  a  testator  devised  a  freehold  house  to 


(/)  Bigga  v.  Peacock,  22  Ch.  D.  284 ; 
lie  Douglas  and  PoiceU,  [19021  2  Ch. 
296.  See  Be  Tweedie  and  Milts,  27  Ch. 
M.  31.'),  cited  in  Chap.  XXIV. 

(g)  Post,  p.  309.     Gray,  §  246. 

(A)  Re  Jileir,  [1906]  1  Ch.  624.  The 
decisions  in  Jie  Wiae,  [1896]  1  Ch.  281, 
and  He  Watson,  [1892]  \V.  N.  192,  seem 
to  Ik;  baseti  on  a  misapprehension  of 
Oooding  v.  Head,  4  D.  M.  &  G.  niO,  ante, 
p.  301.  The  decision  in  Pride  v.  Fooks, 
2  Bea.  430,  with  reference  to  the  power 
of  advancement,  also  seems  contrar}' 
to  principle. 

(0  Gray.  §  439. 

(/;  Curtit  V.  Lukin,  5  Bea.  147  ;  Lord 


Southampton  t.  Hertford,  2  V.  &  B.  54 ; 
Scarisbrick  v.  Skelmeradate,  1"  Sinu  1ST; 
Smith  V.  Cuninghniiit,  13  \..  K.  Ir 
480. 

(k)  Infra,  p.  377. 

(I)  Infra,  p.  367. 

(m)  Infra,  p.  3«8;  Phippuv.  Kilyngt. 
2  V.  &  B.  57,  n.  :  Oddie  v.  Brou-ti,  4  1),^ 
G.  &  J.  179  ;  atili-,  p.  304. 

(n)  See  cases  cited  in  note  (;'). 

(o)  [1893]  3  Ch.  421.  Sec  al» 
Ooodier  v.  Edmunds,  [18U3]  3  Cb.  455: 
.Re  AiifUby.  [1903]  1  C!i.  oOr,.  In  lit 
Wood,  [1894]  3  Ch.  381,  the  whol,> 
Kift-  was  void  for  remoteneif :  ante, 
p.  300. 


THE    MODERN    RULE    Ar.AI.VST    PKRPETriTIES. 

fru)«t»-es.  subject  to  a  lease  which  had  fortv-niiie  yoara  unexpimi 
upon  trust  to  pay  the  rent  arising  therefrom,  so  long  as  the  lease 
,houhl  run,  to  certain  named  persons  :  and,  "  upon  the  expiration 
of  the  lease,    he  directed  that  the  freehold  should  be  sold  and  the 
,,roro..,ls  thereof  distributed  in  thirds  among  certain  other  named 
por^ons.  ascertamable  within  the  limits  of  the  Rule     It  was  hehl 
that,  notwithstanding  the  invalidity  of  the  trust  for  sal,-  th.-  legatees 
of  ttu>  proccHls  of  sale  were  entitled  to  the  benefits  intended  for 
thoni  by  the  testator,  by  taking  the  property  as  real  estate     if 
however,  an  immediate  trust  is  created,  but  it  is  possible  that  no 
equitable  interest  under  it  may  arise  within  the  limits  of  the  Rule 
the  whole  trust  is  bad  (p). 

In  executing  an  executory  trust,  the  Court  will,  if  possible,  mould 
the  hn-itations  m  such  a  way  as  to  avoid  infringing  the  Rule 
against  Perpetuities  (j).  ^    **  '"* 

If  an  executory  trust  must  be  executtHl,  if  ut  all.  within   the 
mpured  limits    and  the  trust,  when  executed,  is  such  as  would 
have  been  good  if  executed  by  the  testator,  it  is  valid.     The  possi 
ihty  hat  It  may  not  be  capable  of  such  execution  does  not  render 
It  who  y  void  (r  .     Where  an  executory  trust  relating  to  leaseholds 
IS  created  by  reference  to  a  trust  relating  to  freeholds,  and  would 
If  ^PP'«l/«batnn  to  the  leaseholds,  be  bad  for  remoteness,  i 
ought  to  be  so  modified  as  to  render  it  free  from  that  objection  .) 
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CH^rTKR  X. 


Kxpculory 
trusts. 


With  regard  to  powers,  the  general  rule  is  that  if  a  power  can  be  ui, 
exorcised  at  a  t  me  beyond  the  limits  nt  th.  u  i    /   ?   u  f  •  ^"  P"*" 

,       ,,     ,  ,   ,  •'"""  "1^  "™'ta  ot  the  Rule  (which  happens  ■»  '""  remote 

«here  the  donee  of  the  power  and  the  occasion  on  which  it  can  be 
exerci.s.Hl,  may  both  be  in  existence  beyond  the  limits  o    t L  R.Ue 
tne  power  ,s  bad  (<).     Thus,  a  power  which  is  to  take  effect  on  a 

eneral  fa  ure  of  the  .sue  of  a  marriage,  or  a  power  to  appo  nt  by 
«^  given  to  a  person  who  may  not  be  ascertained  within  TeTJl 
of  the  rule.  IS  bad  («).     On  the  other  hand,  a  power  which  murb 


(p)  Maintmring   v.    Baxter,   o   Vcs 
4.i8 ;  He  Wood,  supra. 

(?)  The  principal  cases  are.  /)«»■,.  of 
Sfurmlk  V.  Lincoln,  3  Ve'..  387- 
RankeJi  v.  U  Denpenctr,  10  Sim.  57(1 
(more  fuUy  in  7  Jur.  210),  SackvilU. 
If .  ^  '''"^csdale,  L.  R,.  4  H.  L.  i543  . 
J/*»  V.  Harford,  12  Ch.  D.  691.  As  to 
fjcculory  trusts,  ace  Chap.  XXIV 

Trcpnwell  v.  Sjfllenham,  3  Dow,  104. 


d^fficultt  •>     ■*  ""^  °f  extraordinary 
pp.  .«^4.  343  ;  Marsden,  Perp     138 

(»)  Miles  V.  Harfi»'d.  12  Ch.  D.  091 
quoKvJ   below  in  Chap.   XX 

to  Gray,  Perp..  {  475. 

(«)  Bri/>toK  V.  Hoolhby,  2  S.  &  St. 465 • 
y^othston  V.  King,  l7r.,  8  Kq.  m  : 
Morgan  v.  Gronow,  L.  R..  Li  Eq.  1  •  rI 
Uarjreavtt,  43  Cb.  D.  40i.  ' 
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fMAPTiwx.  exercised,  if  at  all,  duripg  the  period  allowed  by  the  Rtiip,  is  not 
rendered  bad  by  the  fact  that  within  its  terms  an  appointrntut 
could  be  made  which  would  be  too  remote ;  as,  whore  a  pcwcr  is 
given  to  A.  to  appoint  to  the  issue  of  himself  or  another  person  (>■] 
The  mere  existence  of  such  a  power  does  not  affect  the  validitv  of 
tlie  subsiHjuent  limitations.  Thus,  if  a  testator  gives  pmiiortv 
upon  trust  for  his  daughter  for  life,  with  power  to  appoint  a  life 
interest  to  any  husband  she  may  marry,  and  then  upon  trust  for  a 
class  not  ascertainable  imtil  the  determination  of  the  previous  trusts 
the  power  is  capable  of  being  exercised  in  favour  of  a  husband  liom 
after  tlie  testator's  death,  and,  if  it  is  so  exercisfd,  botli  the 
appointment  and  the  subsequent  limitations  are  bad  forronidtcppss. 
But  if  it  is  not  so  exercised,  the  subsequent  limitations  are  <;on<i  (»•) 
And  a  trust  or  power  which  is  unlimited  in  point  of  form  niav  he 
good  if  an  intention  appears  that  it  is  to  be  exercised  witliin  tlic 
period  allowed  by  the  Rule  (x).  So  if  the  existence  of  a  collateral 
power  depends  on  an  estate  which  can  be  defeated  by  a  tenant  in 
tail,  the  power  is  good  (y). 

A  power  of  appointment  given  to  a  living  person  cannot  he  void 
for  remoteness,  because  it  must  be  exercised,  if  at  all,  durinir  his 
lifetime.  But  it  may  be  inoperative  if  it  is  a  special  power,  and  if 
the  objects  are  not  ascertainable  within  due  limits  of  time  (:), 
Thus,  a  power  given  to  A.  to  appoint  to  his  first  grandchild  who 
shall  be  bom  five  years  after  his  death,  and  shall  attain  twcntv  one. 
cannot  be  exercised  at  all,  and  is,  therefore,  ineffectual.  And  it 
seems  that  the  efficacy  of  a  power  may  depend  on  events  wliirh 
happen  after  its  creation. 

In  BligfU  v.  Hartnoll  (a),  a  testatrix  directed  the  surplus  in(  onip 
of  certain  landed  property  to  be  accumulated  for  the  ))ur|)oso  of 
paying  off  the  mortgages  thereon,  and  when  that  had  been  done. 
she  directed  her  executors  to  sell  the  property  and  divide  the  i)ro- 
ceeds  among  such  of  her  grandchildren  as  might  "  then  be  sur- 
viving," and  in  such  proportions  as  V.  H.  might  appoint.  ('.  H. 
made  a  will  by  which  she  purported  to  exercise  the  power  in  favour 
of  certain  grandchildren  of  the  testatrix.  When  C".  H.  died,  the 
property  was  still  unsold.     Fry,  J.,  held  that  the  appointment  was 


other 
rxuiiiploii. 


Wliure  donc^ 
h  a  living 
|icrson. 


Blight  V, 
Hartnoll. 


(»•)  Routledije  v.  Donil,  2  Ves.  jun. 
357;  Slark  v.  Jkiki/iis.  U  R.,  10  Ch.  .1.5. 
Thii  subject  is  referred  to  in  the  next 
section,  p.  318. 

{u)  /Te  liuwUil,  [IOOjJ  I  Cll.  371,  J>  wl, 
p.  35ti. 

(i)  He  Litrd  Suddiij  and  Haines, 
[18941  1  Ch.  33-t.  post,  p.  312. 

{ij)  .Sci.  Hriijijs  V.  Karl  ofOr/ord,  1  D, 


M.  &  G,  3«,5  ;  iMntibery  v.  CiiUitr,  i  K. 
4.1.  709,  post.  p.  311. 

(z)  Gray,  Perp.,§47(i.  Jlr.  (iray  cives 
as  an  example  the  ca.te  of  a  lu'iiex- 
elusive  |M)wcr  to  A,  tu  ap|iuiiu  luiili  liis 
firamlchildren  who  are  living  twpr.iy- 
live  years  after  his  death. 

(aj  19  Ch.  I).  294. 
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Iw.l,  on  two  ind.'pendont  grounds  :   first,  on  the  ground  that  it  was    ruKvrr.n  x. 

inaili'  lioforp  thi>  propt-rty  was  sold,  and.  siTondly,  on  the  ground  ~ 

that  the  "  gift  "  was  void  for  rcnH)tt'm's.s  bccauso  tho  rla.ss  of  grand- 

( hiliirfii  living  at  the  time  of  the  sale  could  not  be  aseertaintxl  within 

th.-  limits  allowtxl  by  the  Rule  against  IVrpetuities.     Hut,  us  Mr. 

(iray  point.s  out  (A),  if  the  first  ground  was  gjuxl,  it  followed  that  the 

power  could  not  be  exercLsed  unless  the  sale  took  place  in  the  lifetime 

of  ('.  H..  and  was  therefore  not  objectionable  on  the  ground  of 

riTJioteiiess.     Mr.  Marsden  (r)  suggests  that  the  trust  for  sale  was 

ituflf  void  for  remoteness,  although  no  reference  to  the  point  is  made 

in  the  judgment  of  Fry,  .1.      It  is  submitte<l  that  the  first  grr)und 

pivcii  by  Fry,  T..  is  unsound  and  that  the  case  was  rightly  decided 

on  the  second  ground.     If,  however,  the  property  had  been  sold 

.luring  the  lifetime  of  (*.  H.,  it  seems  dear  that  she  might  have  made 

a  valid  appointment  to  any  of  the  testatri.\'s  grandchihlren.     If  .so 

it  follows  that  a  power  of  appointment  may  be  effectual  or  ineffectual 

aiconliiig  to  the  events  which  happen  after  its  creation. 

A  power  may  be  divisible,  as  regards  the  donee,  .so  as  to  be  niviHii.i.. 
.iiuival.'ut  to  two  powers,  and  if  one  of  them  is  good,  it  is  not  I'""""' 
atfwted  by  the  badness  of  the  other.     Thus,  a  power  for  A.  or  the 
trustees  for  the  time  being  of  the  testator's  will  to  raise  a  certain 
sum  of  money  for  purposes  not  necessarily  within  the  proper  limits, 
may  be  goixl  as  to  A.  and  bad  as  to  the  trustees  ( l). 

Limitations  in  default  of  appointment  under  a  power  which  ia 
void  for  remoteness  are  good,  unless  they  are  themselves  (.bnoxious 
to  tlio  Rule  against  Perpetuities  (7). 

As  to  the  validity  of  appointments  under  powers,  see  the  next 
section  (p.  31(]). 

Mr  Jarn.an  remarks  {/,)  that  "  at  one  period  it  was  ,nuch  doubte.l  ,,  ,„  ,  ,„,. 
whether  a  power  of  sale  introduced  into  a  deed  or  will  containing  "' i'»l.i'init/ 
limitations  in  strict  settlement,   and    which  was   not   in    terms  ilir"" "' 
restrictetl  m  its  exercise  to  the  period  allowed  by  law,  was  valid 
The  affirmative  has  now  been  decided  in  .several  instances(,)-  and  in 
noyre.  v.  Hammtg  (/)  the  same  rule  was  applied  where  the  indefinite 


\b;  IVrp..  1}  47t),  n. 

(')  Perp..  2;)8. 

i./)  Alltiiliorouijh    V.   AHenhoromjh,  I 

I:;)  Jit  AIiImM.  [1893]  1  Ch.  64. 
(*|  First  edition,  p.  250. 
(n  IIMk    V.   PerHnJt,  4  .Sitii.    I.-J,". ; 
Fm-i.i  v.  Caprrm,  ib.  138,  n. ;    WallU  v! 


FrctnUmr.  10  it,.  o;>,-, ;  \\-,iri„.,  v 
roventn/,  I  .My.  &  K.  24!» ;  and  s.-e  I 
Hayi'N  s  Intiml.  .-,|li  cliticin,  4!»7  ;  Cole 
y.  fkw^n.  I  !).  &  U-.1,.  :t2i  /,.„,<.,;„,„ 
V.  Cnllirr,  2  K.  &  ,1.  70!t. 

0)  -'  fr.  *  J.  334  ;  si',,  also  Moth/  v. 
»fi,l(,  4  My.  &  Cr.  482;  S.Uon  v. 
Vnllow,  15  Sim.  333. 
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power  occurriHl  in  a  settlompnt  eontaining  limitatioiw  to  A.  f.ir  hf.. 

with  remainder,  subject  to  a  jointure  rent  charge,  to  the  tliildrin 
of  A.  m  fee,  with  a  cross  executory  limitation,  in  case  of  any  of  th,. 
children  dying  under  age  and  without  issue.  Th»>se  cases  «,...ni  t„ 
have  dispelled  tlie  alarm  which  was  created  by  Ix)rd  Eldoiis  r.marb 
in  Il'ore  v.  Polhill  (k) ;  and  it  is  observable  that,  in  several  of  thi- 
cases  referred  to,  the  validity  of  the  power  was  considered  to  be  so 
clear,  that  a  title  derived  under  it  was  forced  upon  the  acccptaiu- 
of  a  purchaser.  In  practice,  it  often  occurs  that  a  sale  is  iniui..  und.r 
a  will  which  empowers  the  testator's  trustees,  and  the  survivor  aiul 
the  heirs  of  the  survivor,  to  sell  his  real  estate  (most  conuiionlv  Ins 
copyholds,  in  order  to  avoid  the  necessity  of  the  tru.steps  iMini- 
admitted  previously  to  a  sale),  without  any  restrict if>i  in  |,„i„t  Jf 
time.  .  .  .  The  manner  in  which  the  objection  to  ta^  »ali.litv  of 
indefinite  powers  of  sale  in  settlements  was  disposed  of  in  the  nvont 
cases,  leaves  no  room  for  doubt  ou  this  j.oint.  Indeed,  it  is 
observable  that,  in  the  early  case  of  IIn]der  v.  Prcxlon  (/).  the  Court 
of  King's  Bench  granted  a  mandamus  to  compel  the  lord  of  a  manor 
to  admit  the  purchaser  of  copyholds,  claiming  under  the  bargain 
and  sale  of  trustees  of  a  will,  whose  power  was  wholly  unrestriciid, 
and  the  validity  of  which  does  not  appear  to  have  been  callwl  in 
question." 
Censer  of  The  reason  for  holding  such  a  power  to  be  valid  is  not,  as  is  sonio 

poBcro  sao.  jjjjj^g  gjjjj^  ^jj^^  j^.  facilitates  alienation  ;  the  true  rea.son  is  that 
when,  by  the  death  of  a  tenant  for  life,  or  (in  the  case  of  a  strict 
settlement  of  land)  by  the  coming  of  age  of  a  tenant  in  fee  or  in  tail. 
the  power  Is  no  longer  needed,  it  naturally  ceases  (»i).  But  even 
where, on  the  death  of  a  tenant  for  life,  the  property  becomes  abso- 
lutely vested  in  persons  sui  juris,  the  power  of  sale  is  not  put  an  end 
to  if  it  appears  to  be  the  intention  of  the  testator  Wm  it  should 
still  be  exerciseable  in  order  to  effect  a  division  of  il;;  pro[)erty: 
such  a  power  is  good,  because  it  must  be  exercised  within,  a  reason- 
able time  after  the  death  of  the  tenant  for  life,  and  it  can  at  any- 
time be  put  an  end  to  by  the  beneficiaries  (m).  So  an  unlimitfii 
power  of  sale  maybe  good,  if  it  is  intended  to  be  exercised  (if  at  all) 


(i)  1 1  Vea.  257 ;  as  to  which,  see 
some  olraervations,  1  .larin.  Pow.  248,  n. 

(0  2  WUs.  400.  "  I'he  prudt'iit 
draughtsman,  however,  will  not  allow 
his  confidence  in  the  validity  of  in- 
definite powers  of  gale  to  induce  him  t« 
omit  an  express  restriction,  confining 
the  power  to  the  period  prrsrriljed  by 
the  Rule  against  Perpetuities."  [Note 


by  Jtr.  Jarman.] 
"  (i«)  CoU  V.  5«i(fK,  4  Dr.  &  War.  32 : 
Laniibiry  v.  C,>i!'?r.  2  K.  &  ,[.  TOii; 
WoUey  V.  Jenh.i,  2.1  Boa.  03.  3  .Iiir. 
N.  S.  321  ;  Taite  v.  Sit-ituttad,  Hi  Bia. 
525 ;  Peters  v.  Ltwts  A.-  Eaet  (jrintlfn: 
Sail.  Co.,  16  Ch.  D.  703,  18  Ch.  P.  4i:> 
(n)  Re  Cottons  Trustees  and  Sthn<.l 
Board/or  London,  19  Ch.  D.  024. 
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With  n<>ranl  t..  the  validity  of  trusts  and  p.^er.  of  nmnunen.oi.i 
aiulaaumulution  inserted  in  striet  settlements  of  land,  the  followint' 
statem.-nt.  with  the  accompui.ying  notes,  is  taken  from  the  third 
.^iition  of  this  work,  by  Messrs.  Wolstenholme  and  Vincent  •  "  In 
all  casrs  where  under  a  de«l  or  will  a  strict  settlement  is  ,reate.l 
and  (as  1.-.  iLsiially  done)  power  is  given  to  the  trustees  .luring  th,' 
nunority  of  any  person  entitled  under  the  settlement  to  manage  and 
K-t  the  property  and  receive  the  rents  and  profits  (,,)  or  to  cut 
tunbor  an<l  sell  it  (y),  and  invest  the  moneys  arising  th.-'reby  in  the 
purchase  of  other  lands  to  be  settled  to  the  same  us.-s,  the  exercise 
of  tiiwe  powers  must  be  carefully  restricted  to  the  period  of  the 
nimonties  of  tenants  in  tail  h/,  purchmv,  else  the  powers  will  be 
altogether  void  (/•)." 

1^  too  nm-.to  if  it  w,.rc  not  l,«rMbl..). 
I  lie  w)i.)Il.  w,w  n„  riilir..  limitution,  a.,.| 
niiut  «lnnil  or  M\  toKcthor  (»,-.•  /■,>«-. 
ford  V.   /.>,.,,«.  2  K.  &  J.  4atl).     If  ,„ 
/'--'    ■>.     I-  SUmijktnn  tlif  trust  IiikI  Ih-.-ii 
I'l.niulo   along    with    tho   esiat..    uil 
«.me    HtarllinR    result*    wouM    follow 
SuppoHo,  for  instnnco.  that  in.st<-a.l  of 
nn  accumulation  iR-init  diroctwl  durin" 
imnonty.  it  l,a.i  t«cn  .i.,-otca  duritiL- 
the  first  twcnty-onn  years  after  the  tcit 
lator  »  death  to  raise  ntonpy  for  i*v 
raent  of  l.-u-aoies,  it  must  follow  that  tho 
tenant  in  tail,  if  of  full  «„,..  oould  l„,r 
the  irast.  and  deprive  the  legatee,  of 
their  lefiaeiea.     The  case  ..f  Broutif  v 
>fo«ffA<on   cannot   therefore   be  dUtin' 
Jjuujlied  from  that  of  Lord  Sonthnmuton 
r.  .Varquis  of  Ilfrtfhrd.  2  V.  &  B.  54  on 
tlio  grouml  that,  in  the  latter,  a  term 
«M  cTcalpd  anterior  to  the  estate  tail  • 
indeed,    I.or,l    KIdon,    in    Mnr^hoU   x. 
lloUo,m;,  2  Sw.  44.5.  expres,lv  .«aid  that 
that   made  no  difference.     See  also  .t 
•lur.   N    S..  pt.   ii.  181.     Mr.  .Sanders, 
the   well-known   writ-r  on    l;m».  wont 
even   further  than  .Mr.   I^-wi,  •    in  «,, 
opinion  of  his  (Sanders  on   l.\,-,.  5th 
clilio,,.  p.  2().1  „.)  he  Hays,  with  re.spct 
to    lord   SnuthampUm    v.    Marqui  of 
Hertford.    It  is  not  ea.sy  to  discover  the 
sround  of  the  .leci,ion.  but  it  i,  to  be 
observed  that  the  term  of  loOO  years 
preceded  the  limit-ations  in  tail ;   and  it 
sw'm.  to  be  infrrrrd  that  a  rccoTory  In 
tenant  in  tail,  .subject  to  tho  term,  did 
not  destroy  the  prece<linK  trusts  of  the 
term.     If  this  U-  the  ca.se.  there  is  a 
great  fallaey  in  the  inference ;    for  the 
trusU  of  a  term  creatr  .  h.,  the  purposes 


(•.)  /.V    lord    Siidrltif    and    /lainef 
IMllI  I  Ch.  XU:    He  .liimji,  (llKi;}J  l' 
Ch.  l:'l»;   lie  hyaim  and  foiike,  flSWi! 
iCb.  Tie.  •■ 

(pi  "  irt.fe  V.  Ilnl/ord,  I  \\.  I',|.  42s, 
.^tnh.  479,  Fearne,  C.  I{.  .Vlo,  n.  ■ 
Urinrnr  v.  .StouiihtoH,  1)  ,Sim.  3(!0 ;' 
Sr.nithrirk  V.  Skelmmdale.  1 7. Sim.  187; 
/'limn  V.  Xiiirome.,  .3  K.  *  ,1.  l(i,' 
.■<«■  also  Fl„!/f  V.  Hankea,  U.  J!.,  8  Eii! 
115.  »li.n- the  r  were  annnxe.1  to 

an  antirior  tinr 

(7I  •■ /VrM/i'/    V.     WiUon,    4     Hare 
37:i.' 

{')  ••  Mr.  Ia'wh,  in  the  supplement  to 
hui  work  on   P  rpctiiities.  doubts   the 
correclnisa  of  the  decision  in  Browne  v. 
StMrjhton.  conceiving  that  such  trusts 
are.  like -ie<  iitory  limitations enio-afted 
on  an  estate  t.-iil,  b, Table  alonu  with 
ilie  csi  lie  tail,  and  therefore  not  void 
f'>r     remoteness.     JJut     the     trustees 
clearly  have  an   actual   estate  in    the 
lands,  which  .  smie  is  not  8ubsei|ucnt  or 
.vllii.Til.  hut  anterior  to  theestati-  tail 
nn  I  the  trusts  deelarel  cannot  therefore 
in-  alTeclixl  by  any  act  of  the  tenant  in 
tail,      riiis  is  cle.ir  from    Mar^k„U  v. 
Il.llmmii,   where   there   was   no   term 
aiilmor  to  the  estate  tail,  iior  wa.s  the 
dMinttiii.ii  of  the  accumulated  fund  (if 
roa.lo)  too  remote.  U-inj  identical  with 
that  (,f  tlu'  ireneral  personaltv,  the  ifift 
of  wluch    was    held    roo,!.   •■Ihe    sole 
cround  o(  the  determination  therefore 
-ie    that  tho  trust   for  aeeumulatioi, 
could  not  be  split  or  severe*!,  so  as  t., 
l'l«ce  part  before  the  first  estate  tail 
iwhich  would  be  neither  too  t<>mote  nor 
barrable),  and  part  after  (which  would 


fruili  anil 
IxmiTsiliiriiiu 
ininorities 
"f  tenants 
in  tall. 
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<  HAPTRR  X. 

■|'ni«t»  for 
RMnnir<'m)*nt, 

At'.,  of  M-It|<li 

Und. 


Th»  'jU's'ifMi  of  flip  VBJiiJity  of  trust*  ii'   !  powers  of  tfc  iiatnr 
iJiovp     ■frrrtd  to  !  IS  given   r»e   to  roi  -nlj^alile  duwii^Hinr      j, 
i»  r.v|jbiiiiil,  in  anijther  section  of  this  ch  *pteT.  that  whrrc  a  term 
\  -itwl  in  tnwT»>«i  is  |mT<'<K'nt  to  the  e»iii   •  tail,  atid  is.  rimrofof,. 
not  barr.ilii,'.  tli.   fruHtw  annexed  to  the  tern,  will  He  void  for  r'ln.t,. 
n«s«  if  they  excc««d  the  liniita  allowed  by  the  Hide  afiain.Ht  Perpetui- 
ties («),  and  the  xaine  prinfiple,  of  course,  .ipplies  if  the  trusts  a^' 
annexed  to  a  fee  Hi     pie  estat"  vested  in  thotf  i^te»«.  It  niav.hinvpvfr 
hap|N>n  tiiat  the  tnist.sare  of  siirij  a  nature  that  thev  must  iicc.  .i«ari|v 
eea.se  to  exi.st  if  the  entail  i^  barnd,  and  it  liax  bteii  sugg. :<|,d  thai 
in    8iich   a  case   ii    different    principle   ought   to  I      appiji        |„ 
Ltdr  V.  Ilfilumi  (t).  land  was  de\   -ciX  to  trustees  t<.  the  iw,.  of  ij 
and  his  sons  in  tail    a  strict  settlement,  with  a  provisu  liirecting 
the  trustees,  wheinvet  "ly  t«'naMi  for  life  or  in  tail  should  li«>  undir 
the  ago  of  twenty-8ix  years,  Xn  ent.-r  and  take  the  rents  awl  [.t-lit. 
and  after  paying  pertain  >uni8  to  ^pfly  the  residue  in  the  f.urchib" 
of  landa  to  b«-  setil.il  in  the  same  way:  it  was  Itefd  th      r|it«i, 
tnistjs  were  vojil.     In  broitne  v.  Stmuihton  (u).  Lmd  wis  d     :?pd  ♦ 
trustees  in  trust  for  A.  for  life,  and  on  hin  death  i         -i 
in  tail  male,  with  a  declaration  that  80  K)ni;  as  an  vjr     on  .1 
entitled  in  possession  should  be  under  twenty-      ■,  tir 
shoidd  accumulate  the  rents /!  hI  invest  the  >ianic        fn 
land  to  be  settlfd  on  the  >ame  •  -usts  :  it  was  helii        -liiiiwci 
that  the  trust  v^as  void  for      noteness.     In  /"<      „,/  v.  Hi/sv 
land  was  devised  to  the  use  of  tlw  t«««tator "s  excutors  upoi 
trusfH  after  declared  and  swbjeet  thereto  to  th-    nse  >tf  icn.. 
persons  ami  thetr  soitf  in  tail  male,  and  power  v\       given  to  ili- 
exo<'ut«rs  until  some  pprsiM,  entitle<l  t'     in  estat-    tail  or  - 
greater  estate  attaiiii-d  tWtr.ty-cHK      cars  jw),  t     <       t  mhor  .1 


of  a  HfttU  meiil,  nm»!   fulhiw  tiw-  -»$Ji. 

niatf  ili-viilutioii  of  tho  iiihi'ritam'  i-i 
not    Sw-  inliprilanct'  llir  tni-' 
leTH        \    foovcry    l)y   ti'iia 
wou           (iiirp  the  fi-c  simple, 
'let  !        Tim  attendant  'in  t! 

tanct- tli-ohari!e<l  of  till' till'  i 

mtilali"      '     The   natl.r  »>  .  r. 

haip  -      :  from  Ih.-  dntsiin  ;  V. 

l>rosi  I      tli.Tt     Mr.     Sanders'     •!  lion 

(«nnot     i«  >  '  taken  AH  a  eori  lew 

of  the  law  on  "lis  point."    (Tlii  ■■,  a« 

mcntionetf  aln.ve.    i<   taken    Ji'  the 

third  edition  •■>:  tliis  work  liy  rs. 
\Vol»t<>nholini-   <ii(l  Vineent.) 

{s)  Cane.   V.   Driifmr,   2  Ker 

Myl.    &    Cr.    240:   p.wt,   p.    ;i-  vi 
Southampton        Mti'iiuit  nf  UiiHv  ,.  2 
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ttMtc's  ujM»n  trust,  in  the    vent  of  my 
')ns  or  their  i«»uc  litM-oniiiij;  sci.mHl  m  [los.v 
Viiiue  of  the  will,  to  raise  <«Ttaiii  mim 
%  V.-f'.,  on  the  authority  of  Cisr  v.  /- 
d  for  remoteness  (:).     On  the  other  iiin 
a  gift  of  personal  j)roperty  upon  trust  t. 


on    he  testator's  .s((n  in  striet  settlenii'ni 
"  ill  the   ineoine  in    improving;  other  < 

rtill,  ■       ,<1  f(,r  tlie  benefit  of  the  inheritance  i, 
.  I...,.;  1,    the  same  shall  he  enjoyefl  l,v  niv  said  .son 
les.  .ndants.'  was  hold  ^(hmI,  i)riii<ipally,  as  it  so.  ms    on 
groiiii     that   the  trust  was  of  a  ten)|K.rary  charaotor.     The 
!<;on  d.H-s  not  nj.pear  to  Ih-  satisfactory,  for  in  applying  the 


f!..  la  i-:<|.  iW. 

'  r  i-.s  Iiavc  U'ln  mueli  tli.<. 
'  <m    I'liji..   .Siippl. 

■  •  N.  N.  f|)t.  2)  ;ki  ; 

M'^^i  I  III   lime    ami    Vinconl's 

ni'K'ii  '!»■!•  <-<liii(iiiKiit  this  work, 

.1111.-.    (1,    .iKi  .    ;(    Uaviili'    I'm.    4f,i-,. 
n.:  lirav  on  IVi(>..  jj  4.">(i  wq.    It  in  sua- 
;:i-<t«i  liy  Mr.  I^wi^  and  .Mr.  (Jrnv  that 
8rnii:,r  v.  Stt,u,ilil,iii   was   uronsfjy  <li'- 
riilil,  Iktiuiso  iUv  trnaiit  in  tiiij  had 
a  visttil  interc-.!    in  iho  accuniulatt-d 
film!.  1111(1  ihnt  I  y  liarrinR  the  entail  lie 
(iiiiH  jmt  H  -ti,|>  to  (he  acriiniiilaiiim  : 
iiiifl  .Ml.  iiiay  think.s  that  Ferrand  v. 
II  I/-.1I  Hiid  .Si/h    V.  .Sy/TK  were  OTonplv 
■iefiiliil,    Imaii-.     Iiarrin«    the    entoil 
"mill  in  ffrrnud  v.    WihoH  have  dc- 
'iroywj  il,.- !«,«,. r,  and  in  Syke^  v.  Sykr.t 
lisve  made  i:  ii(i(«is„ible  to  carry  til" 
tmst.s  iiitn  ,  -Tect.     Hut  I  cannot  help 
•liinkini:  ili.a  thei-e  in  a  oeitain  amount 
.1  coiifuriiiiii  in  ilip  ajiplication  of  the 
mwlcin   liule  a>jain.st    i'cr|H-tuiti,..,   to 
limitation-  .mil  trusl.s  annexed  to  ai; 
«t«t.-  tan      Ijniitatioi  J  subseijiient  to 
p«tal«  tail  ixisted  at  common  law  Ix-- 
fiire   the    iiKylern    Rule    against    I'er- 
potHilios  ««,  heard  of,  ami  no  objection 
coul.1  \k  taken  to  them  on  the  score  of 


Uh'ii  tiiiJiii^.'  to  a  |)er|H'tiii|y  in  tlie  r,l  ' 
Ben*,    if  the  term  (Kupra.  p.  iH:t)    Ih- 
eniiHc   they    w,  ,■•   alwavi.   linhle   to   Im> 
destroyed  liy  tl.-  <ntail  iHini;  l,urri-<l  • 
and     the    sani,      iiriiiciple    appliwi    to 
liMutation.s  sul,Hei|iient  to  or  in  defea«- 
anee  of  an  estate  tail  ereated  »iy  way 
of  iixe  or  trust.     In  other  wools,  Bueh 
limitations  were  nil  within  the  mi.sehief 
whirh    the  mrMlern    Ktile  aKainnt    per- 
IM'tiiitie«  was  inventeil  tn  prevent.     Hut 
trusts  for  nianairement.  aeeumulation. 
and    purchase  of   lands   to  1«.  settled 
stand   on  a   totally  ditrerent    footiiiB! 
such  trusts  <lo  not  in  any  way  resemhle 
any  estate  recoL'iiised  hy  the  common 
law ;  on    the    contraiv,    thev    are    an 
inlerferenee  witli  (he  nornmf  incidents 
of  an  estate  tail,  and  (heir  e!f(  ( t  niav 
he    to    alter   the   interests  of    |iersons 
takiiii;   under  the  s,-ttleinent    at    some 
remote  date.     As  Shadnell,  V.-C.  said 
in  ZJroiriif  V.  StimijhUm,  if  there  were  a 
succession    of    minorities,    the    trusl.s 
nii(!ht  continue  for  an  indelinite  time. 
They  aiv.  I htrcf nrr,  within  il,..  nii-n  hief 
<>f  the  modern  Ruleaiiainst  rcriK'tuitieg, 
and  are  void   uidess  restricted   within 
Its  limit=  |('.  .S.  |. 
("I  i:.  L.  K.  li.  101. 
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Rule  auninst 
I'erpi'luitic.s 
docs  not 
apply  to 
ftccumiila- 
tions  for 
payment  of 
debts. 


PERPKTUITY    AND    REMOTENKRR. 

Rule  against  Perpetuities,   possibilities,  not   probabilitira,  must 
be  regarded. 

The  correctness  of  the  principle  laid  down  in  iMtle  v.  HuUnti 
Browne  v.  StougUon,  and  Sykes  v.  Sykea  is  now  generally  m(.};nj,s,.(l 
and  powers  of  management,  accumulation,  &c.,  in  a  strict  sctHimtnt 
are  therefore  always  restricted  to  tenants  by  purchase  (h). 

The  invalidity  of  such  trusts  admits,  however,  of  one  cxrcpti,,,, 
namely,  where  the  fund  arising  therefrom  is  to  be  applied  in  dischargp 
of  incumbrances  affecting  the  estate  (c),  for  then  they  only  prescribe 
a  particular  mode  of  paying  the  incumbrances,  whicli,  in  case  of  a 
mortgage,  the  incumbrancer  himself  might  adopt  by  entoiing  juti, 
receipt  of  the  rents  and  profits,  and  may  at  any  time  be  put  an  end 
to,  either  by  the  owner  paying  the  incumbrance,  or  the  incumbraiicer 
enforcing  iiis  claim  against  the  corpus  of  the  property ;  thus,  there 
is  no  restraint  on  alienation.  As  the  payment  of  all  the  debts  of  a 
testator  can  now  be  enforced  out  of  his  real  as  well  as  his  personal 
estate,  there  seems,  on  the  principle  above  noticed,  no  reason  at  tlie 
present  day  to  doubt  the  validity  of  a  trust  for  the  accuniuiation  for 
any  period,  however  long,  of  the  income  of  all  or  any  part  of  a  tes 
tator's  property,  whether  real  or  personal,  for  the  purpose  of  payin? 
his  debts  (d). 


Appolnti-c 
under  a 
special  power 
mU8t  be 
competent 
to  have  taken 
immediately 
from  the 
donor. 


(C)  Appoi.ntments  undek  Powers.— Mr.  Jarman  remarks  (.| 
that  "  in  the  case  of  appointments,  testamentary  or  otherwise,  under 
powers  of  selection  or  distribution  in  favour  of  defined  cla.<iscs  of 
objects,  the  appointees  must  be  persons  competent  to  have  taken 
directly  under  the  deetl  or  will  creating  the  power  (/).  Tiie  test. 
therefore,  by  which  the  validity  of  every  such  gift  must  bo  tried  is. 
to  read  it  as  inserted  in  tlie  deed  or  will  creating  the  pow.  r.  in  the 
place  of  the  power.  Attention  is  often  called  to  this  doctrine  in 
practice,  where  a  power  having  been  reserved  by  an  ante-nuptial 
settlement  to  one  or  both  of  the  marrying  parties,  to  api)oint  an 


('-)  3  Davids,  Conv.  464. 

(f)  Lord  Sovtlmmjiton  v.  Marquis  of 
lit  n  ord,  2  V.  &  B.  54.  sec  p,  (i."« ;  liat'c- 
Willi  V.  llntchkin.  10  Beav.  420  ;  linqqit 
V.  Earl  of  Urtord,  1  V.  M.  &  (!.  3f>3.  and 
see  Baron  v.  Proctor,  T.  &  R.  40.  In 
the  two  first  cited  eases  there  vos  »  pre- 
ceding term.  BO  that  it  is  absolutely 
necessary  to  refer  them  to  this  special 
ground.  Sec  also  Gilberhon  v.  Rithard*, 
5  H.  &  N.  45,'J,  and  the  observations  of 
Kay,  J.,  and  Jessel,  M.  R.,  thereon  in 
fjondon  <t-  SMUh-tt'estern  Hail.  Co.  v. 
(lomm.  20  Ch,  D.  at  pp.  fl?,^,  Ti"?,  citing 
Sugd,  I'ow.,  8th  cditHn,  p.  16. 


{d)  Teicart  v.  Luwson,  h.  K.,  18  K  i. 
490. 

(e)  First  edition,  p.  248. 

(./■)  Crompe  v.  Barrow,  4  Vi>».  tWl ; 
BohinsoH  v.  Hardfastlt,  2  T.  K.  241.  W. 
781.  Similarly  wliere  a  post-imptia! 
settlement  is  made  in  pursuance  of  an 
agreement  on  marriage,  the  date  of  t)ii> 
agreement,  not  of  the  actllement.  must 
be  coMidered  on  the  question  of  per- 
petuity, Cooke  V.  Cooke,  38  Ih.  D.  20i. 
In  Brudenell  v.  Kliir-f,  1  Eaat,  442, 
the  appointment  was  void  for  eicoss. 
not  for  remoteness  or  pTjietuity. 


THE    MODERN    RULE    AOAINST    PERPETl'ITIES. 

estatf  or  fund  among  the  issue  generally  of  the  marriage,  the  donee 
wishes  to  exercise  it  by  making  a  settlement  of  the  property  on  the 
children  of  the  marriage  for  life,  with  remainder  to  their  cliildren  or 
issue ;  this,  it  is  obvious,  cannot  be  done  ;  for,  as  the  grandchildren 
of  the  marrying  persons  could  not  have  been  made  objects  of  gift 
immmiiutciy  under  the  limitations  of  the  settlenient,  since  tliev  do 
not  (like  children)  necessarily  come  in  esse  during  the  lives  of  eitht  r 
of  the  parties  then  In  being,  they  cannot  take  under  the  appointment 
foi:  Wl  on  such  settlement  (A).  In  order  to  bring  the  appointment 
withm  the  prescribed  limit,  it  must  be  confined  to  such  i.ssue  as  shall 
be  born  in  the  lifetime  of  the  marrying  parties,  or  one  of  them  or  of 
some  other  person  living  at  the  time  of  the  execution  of  the  settle- 
ment, and  during  the  period  (as  the  case  of  Cadrll  v.  Palmer  allows 
us  to  say  (0 )  of  twenty-one  years  afterwards,  uidess  the  vesting  is 
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|i)  Briftow  v.  Warde,  2  Ws.  jun.  33fi  ; 
Vromiie  v.  Barrow,  4  Ves.  H8I.  See 
also  ftoliinmn  v.  Hnrdcasth,  2  T.  K. 
.'41.  m\.  781  :  Re  Krom  and  S'hhj,  3 
Cli.  I>.  I'M ;  Jit  Warifii's  Trusts,  2ti  Cli. 
I'.  iUS.  Tlie  (locisinn  in  Hutchaimn  v. 
ToUaiham,  [1898]  1  Ir.  K.  403,  is 
critifi«-<l  by  .Mr.  Gray,  404,  n.  The 
c.t«s  of  O'Abbadie  ".  Bizoin,  Ir.  R.,  5 
Kq.  20.".,  and  Wkitliy  v.  Mitchell,  44  Ch. 
|i.  85,  rust  on  a  difTcrcnt  principlii : 
ilie  .ipixiintmcnts  in  these  ciwes  were 
vi.iil  under  the  old  Rule  agaitLst  Per- 
petuities, ante,  p.  281. 

The  (irst  edition  of  this  work  eontiiiniMl 
the  folldwini;  note  by  Mr.  Jurman  :  "  It 
fn'quintly    happens    that    a     parent, 
haiiiii;   a    pnwi-r    of    appointment,    h 
'Icniruus,  on  the  marriaiio  of  a  child,  one 
..f  the  objects  of  the  power,  to  make  a 
s'tllemcnt  in  f'lvour  of  such  child,  and 
alio  of  the  intended  husband  or  wife, 
iiiid  the  issue  of   the   marriage.     Thr 
purpose  may  be  accomplLslimJ,  if  the 
ihilil  i.-!  of  a^'e  and  the  power  authorises 
an  apiwintuient  by  deed,  by  making  an 
ahsolute  appointment  in  favour  of  the 
chill ;  « ho  then,  by  the  .same  (or  more 
u<i.ally  by  a  sej.aratc)  deed,  setllea  the 
appoint,.,!  projH-rty  upon  the  several 
"bjetls  of  the  intended  marriage  ;  and 
in  such  case  it  is  conceivwl  that,  even  if 
II  n.ulJ  l»  shewn  that  the  appointment 
wds  made  with  the  express   previous 
unlcrstanding  that  it  should  be  foUowwl 
bysm^ti  a  Rttlement,  the  validity  of  the 
apiKuntment  would   not   bo  Btfeoted  ■ 
!)i<.iich  cjuity  certainly  is  very  jealous 
"I  all  such  transactions,  and  if  there  is 
anv  privious  contract  for   beneHfing 
II'-  'lonee  hi«!>a-lf.  pven   thouch   only 
"tendinir  to  a  loan  of  the  appointeil 


-lutn.  the  appointment  w=>u!d  cKarlv  U,- 
bad.     Of  course  it  is  desirable,  even  in 
makmi{  such  a  settlement  as  is  above 
siini-ested.  to  avoid  shewini-  Unit  it  was 
the  result  of  a  previous  arr.iru-em.nt 
hetween  the  Bppoint<,r  ami  appoint,-... 
If  the  marryinM  chihl  is  a  minor,  th,- 
appomtment  mi«ht  be  made  in  favour 
of  any  other  chihl.  boiuK  a.l.dt,   who 
would  then  make  the  inten.led  settle, 
ment.     U  here  the  ,K)wer  in  question  is 
exeroiseable  by  will  only,    the  donee's 
de-sire  to  embrace  the  issue  of  the  ap- 
pointee.  or  any  other  persons  who  aro 
no .  obj,.els  of  the  ,v„ver,  of  ,.„urse  can. 
not  be  attaimxl  by  any  such  means  ; 
and  the  nearest  approach  which  can  be 
ma-Ie  to  the  scheme  is,  in  the  lirst  in- 
stance,  to  appoint  the  pro|Krlv  to  the 
cluhl  absolutely,  and   then,   t,">  enjoin 
him  to  exe.ute  the  desired  settlement 
of  the  appoint...!  profvrtv;  ami,  as  an 
■n.lueement  to  his  doinif  so.  to  make  it 
hecondition  ..f  some,.//,crben..|it  which 
lie  IS  to  denve  under  the  will."     ,s,,„„. 
caution    should     be    observe,!     b.f,.rp 
a.1o|.tmg  the  suL'(.'..stion  of  .Mr.  .larman 
'liat  on  the  maniaije  of  a  minor  an 
app..intment  un.ler  a  pow.r  to  app„iMt 
to  childn.n  might  be  made  to  an  a.lult 
ehiH  who  w,)ul.l  then  settle  th,.  f,in,| 
See  rryor  v.  Prynr.  •>  IX-  (!.,  .J.  /,  s  -'I).-, . 
I.irley  v.  Il<rle»,  25  «,.av.  2!»0 :  and  see 
lie  Turners  Sitllrd  KMat,,,  28  Ch     1) 

^«»o   at  pp.  «i,i,  2,7.  (^,„,,.  ,,^.-^,^; 

Robbins  m  the  fifth  edition  of  this  work.  1 
(!)  It  will  1«!  remembiTe,!  that  the 
^xact  terni,  of  the  m,xlern  Rule  at-ainst 
1  erp<>tuilies  were  not  settled  until  the 
.l...isi..n  in  r„d,l!  V.   P.ihnrr    in  ]ica 

lliei,mt,.ditionof  Mr.  .lurmaii's  book 
was  publishiHl  in   1844. 
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Limits  n{  tlir 
principle. 


Effect  of 
power  and  ap- 
pointment, or 
one  o{  them, 
embracing 
too  wide  a 
ran){»  of 
objects. 


PERPETUITY   AND    REMOTENESS. 

pastponed  (as  it  commonly  is)  to  majority,  which  would  ahsorh  tl,,. 
twenty -one  years;  and  even  in  regard  to  the  childrcii  (»f  th^ 
marriage,  the  vesting  of  the  shares  must  not  be  protracted  licvoml 
the  decease  of  the  surviving  parent,  and  the  attainnuiit  of  nia. 
jority  "  (/),  or  beyond  the  period  of  twenty-one  years  fi.ni  tli,. 
decease  of  the  surviving  parent. 

But  Mr.  Jarman's  test  requires  some  qualificatioii,  for  '  it  is  ,n„ 
meant  that  the  precise  language  of  the  instrument  oxcrclsinj;  t!,,. 
power  is  to  be  read  into  the  instrument  creating  it"  (A).  If  tl„. 
appointment  is  made  by  will,  it  does  not,  owing  to  the  amlMiIatorv 
nature  of  the  instrument,  take  effect  until  the  testator's  dcatll 
and  it  follows  that  the  persons  intended  to  take  uiuier  tbi' 
appointment  arc  not  ascertained  until  that  time.  Thus  iiinl.Ta 
power  to  appoint  to  the  testator's  issue,  an  appointment  to  \..  a 
daughter  of  the  testator,  for  life,  and  after  her  death  to  h*r  next  ui 
kin,  is  good  if  A.  is  born  in  the  testator's  lifetime,  and  if  her  next 
of  kin  are  issue  of  the  testator  (H).  In  a  case  in  wiiicii  a  question 
of  this  nature  arose,  the  testator  gave  property  upon  sucii 
trusts  for  the  benefit  of  C.  T.  and  his  present  and  future  issue  as 
A.  B.  should  appoint ;  A.  B.  by  her  will  appointed  it  in  trust  for 
C.  T.  for  life,  and  after  his  deatli  for  all  his  children  who  had  attaiiirti 
or  should  attain  twenty-five  if  born  in  her  lifetime,  or  twentv-oiie  if 
born  after  her  decease.  All  of  C.  T.'s  children  attained  twenty  five 
before  A.  B.'s  death.  It  was  held  that  upon  the  appointment  takiiii! 
effect,  namely,  at  A.  B.'s  death,  the  shares  of  the  apj)ointees  wcr.' 
vested  and  ascertained,  and  that  the  appointment  was  tlierefur.. 
good  (I). 

This  princii)le  seems  to  have  been  overlooked  in  Rf  Wriijht  (w-). 

Where  a  power  does  in  terms  authorise  an  appointment  to  issui> 
only  who  are  born  within  due  limits,  an  appointment  to  a  inon' 
extensive  range  of  issue  would  be  totally  void  if  made  to  the  whole 
as  a  class  to  take  as  tenants  in  common,  for  the  shares  of  the  issue 
who  are  within  the  line  could  not  be  ascertained  (n).  Hut  in  tin' 
converse  case,  viz.  that  of  the  power  embracing  issue  (jeneralh 


{/■)  Mimstif  V.  linrlon,  7  Ir.  E<i.  95. 

(t)  Per  Joyce.  .T..  in  Ki  Thompnon, 
[1900]  2  Cli.  litit. 

(**)  Rf  Coulmun,  30  Ch.  D.  IWl. 

(/)  Re  Thumpaon,  supra. 

(m)  (llMKil  2  Ch.  288.  Accordiiiij  to 
a  note  in  the  I^w  Quarterly  Keview 
(xxiil  9),  tlie  invalidity  of  tlic  limita- 
tion!) in  this  case  n-sulteil  from  a  num- 
ItiT  of  rompliratpd  nrovirion-;  iiul  rt- 
ferrt"d  to  in  the  report. 


(n)  In  the  first  oditinii  Mr.  .Inniiai! 
stated  that  such  an  appoint.iifiit  huuM 
be  (rood  pro  tanto,  on  the  uroumi  tlu! 
'■as  the  issue  who  are  beyond  the  liiif  an 
also  strangers  to  the  |H)Wcr,  tlin  innlrii 
ment  would  tw  simply  nugatory  quosd 
the  shares  of  the  remote  iip|»iiiUmi. ' 
But  this  opinion  is  clearly  irmiund.  li\ 
!<e  reason  (riven  in  the  text.  N-c  Ihi- 
thinl  edition  of  this  woifc,  p.  27i;  <'raj 
on  I'erp..  i  538. 


Ni'IKiriiti'  ami 
(•ointnicniM. 
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and  the  appointment  being  duly  restricted   to  issue  within   the    ..m,tk.,x 

prescribed  boundary,  there  can  be  no  doubt  that  the  ai)pointnieiit 

would  be  good  (o).    If  the  power  and  appointment  both  emhrr,.,. 

UK.  wide  a  range  of  objecta,  and  the  appointment  is  made  to  il„. 

.hildren  or  iasue  as  a  class,  it  will,  according  to  the  g,.„oral  jum-iph. 

bt'fore  adverted  to,  be  void  in  toto,  as  well  as  to  inemlx.rs  of  the  cla-s 

'x\m  are  within,  as  to  thase  who  are  not  within,  the  line  ( ;>). 

If.  however,  a  separate  sum  is  appointed  to  each  member  of  the 
class  m.lependently  of  the  others,  the  appointment  is  go.nl  as  to 
those  who  come  within  the  limits  allowed  by  the  |{ule  and  bad  a-* 
to  the  others  {,,).    And  if  the  power  and  the  appointment  are  so 
lini.t.Hl  that  the  shares  of  all  the  appointees  can  be  ascertaine.1 
with...  the  proper  hmits,  no  cpiestion  of  remoteness  arises  •    the 
appointment  is  good  as  to  the  aj.pointees  who  are  objects  of  the 
power,  and  void  as  to  the  others  {r).     In  He  Farnamfws  Trusts  (,) 
A.  had  a  power  to  appoint  to  her  issue,  "such  issue  to  be  born 
before  any  such  appointment  "  ;    A.   by  deed  unpointed   to  her 
daushter  B.  for  life  and  after  her  death  to  her  children  at  twentv 
one,  with  a  clause  of  accruer ;   at  the  date  of  the  appointment  ji 
had  three  children  l.vmg,  and  she  had  three  born  afterwards  •  one 
of  the  cinldren  attame<l  twenty-one  after  the  death  of  H  •   the  rest 
were  minors  :  it  was  heW  by  Hall,  V.-C,  that  the  appointment  was 
goml  ts  to  the  three  children  of  B.  living  at  the  date  „f  the  appoint- 
ment, and  that  the  share  of  each  of  them  would  be  detov.nined  bv 
the  number  of  all  the  children  who  attaint  twenty-one-   cons.:. 
quentlv.  If  all  attainnl  twenty-one,  each  of  the  thre.."  children  who 
were  objects  of  the  power  would  take  one-sixth 

Again,  although  under  a  special  power  to  appoint  to  ..hiklren  a   r  .        . •.. 
life  estate,  n.ay  (as  we  have  seen)  be  lin.itci  to  a  child  unborn  a     h'.  "      " 

time  0'  the  creation  of  the  power,  the  limitation  to  such  child  of  a 
power  to  appoint  by  will  would  be  void,  since  it  would  tie  up  th^ 
pro{,erty  untd  the  death  of  the  unborn  child  (/).  But  such  a  ,  ow!r 
may  be  hmited  to  a  child  born  at  the  time  Vf  the  criliorS  1 


(")  An. nimruugh  v.  AUenbarowil,  1 
h.  i-  J.  iUO;  mark  V.  Dakyni,  L  K.. 

jjA  HoiitMije  V.  Diirril,  2  Vcs.  jun. 
1)7 ;  THtiman  v.  Thimuu,  14  Sim.  2:M. 

lyl  ll'iHiiMon  V.  JJunran,  30  lli-a 
111  (luttcr  rrportetl  in  7  Jur.  N.  .s! 
IIS2);  Jlc  Hallinan's  TniKln.  [VMH\ 
1  r.  K. 452.  1,1  \„n BrocUorff  v.  Mai' 
rolm,  :m  CI,.  1).  172.  Pearson.  .1. 
prot, -,ii  l„  f„llow  i(  ,a-miun  v.  Duncan, 
but  the  two  ca«^   n-st    on   dilTcriTit 


principles.     .Sof  [Mist,  p.  Xi». 

(r)Har,ry   v.    .S(r.irty,    l"  I>r.    |3,i; 
.Suijtlen  on  IVwcrs,  .Vt7. 

(«)  '.» Ch.  i).  (m2. 

(/)   IfWiw/ort  V.  A',„,/.  L.  |{.,  «  Kii. 
fio;    .l/,,rj/,.N  V.  Grnmw;  L.  H..  Hi  K. 
I  :    llulrhituun  v.  TM,nh,im.  |I8<J8|  I 

I  i;H«^nT  =./;"'"'""*  '■  '/><■*«'"'<' 
!  IIHJO]  1  Ir.  U  3.-^.    Apart  from  remote- 

m^S  s,,rh  a  !ir„itafi„„  «,„.|,|  ,„.  «,„„„ 

I-  K..  10  (li.  'ATt. 
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PERPETUITY    AND    REMOTENESS. 

power  (u).  And  the  limitotion  of  a  power  to  appoint  by  deed  of 
will  would  be  valid  even  in  the  case  of  a  child  unborn  at  tiu-  limo  of 
the  creation  of  the  original  power,  since  a  power  to  appoint  bv  dec.j 
or  will  confers  an  absolute  and  immediate  power  of  disposition  (li 
although  it  would  be  void  if  a  condition  precedent  (not  nocossarilv 
to  be  fulfilled  within  the  limits)  were  attached  to  it  («•).  A  dint  r 
aiinable  life  interest,  however,  may  be  appointed  to  an  unbom 
child  (x).  So,  an  appointment  to  a  child  (unborn  at  the  creation  of 
the  power)  for  life,  with  remainder  to  his  executors  or  administrator, 
as  part  of  his  personal  estate,  is  good  (y).  The  validity  of  limitations 
to  unborn  persons  is  discussed  below,  pp.  ;348  .seq. ;  many  of  th.. 
cases  there  cited  arose  on  appointments  under  special  powers. 

In  BligfU  v.  HaHnoll  (z),  Fry,  J.,  laid  down  the  rule  that  wlu>r,> 
a  person  has  power  to  appoint  among  a  class,  he  must  know  th^ 
class  at  the  time  he  exercises  the  power  ;  if,  for  example,  A.  Imd 
power  to  appoint  among  his  children  who  should  be  living  at  tiie 
return  of  B.  from  Rome,  and  the  power  were  exercised  by  A.  before 
B.  returned  from  Rome,  Fry,  J.,  thought  that  that  would  be  a  bad 
exercise  of  the  power.  But  there  seems  to  be  no  foundation  fur 
this  doctrine  (o),  and  in  Re  Coulman  (6),  where  A.  had  a  power  to 
appoint  to  issue,  and  she  appointed  to  an  object  of  the  power  for 
life,  with  remainder  to  his  next  of  kin,  Pearson,  J.,  said :  "  To  mv 
mind  there  is  no  reason  why  they  [the  next  of  kin]  should  not  take 
if  at  the  time  when  the  tenant  for  life  dies  his  next  of  kin  happen  to 
be  issue,"  that  is,  objects  of  the  power.  "  The  question,"  he  said. 
"  is  a  very  curious  one." 

An  appointment  may  be  made  by  reference.  And  accordingly. 
if  under  a  special  power  a  testator  appoints  to  the  u.se.s  or  triists 
of  an  existing  deed,  "  or  such  of  them  as  are  capable  of  taking  efifeet." 
the  phrase  "capable  of  taking  effect  "  may  be  construed  as  meaning 
what  the  law  allows  to  take  effect,  so  that  if  some  of  the  uses  or 
trusts  fail  by  reason  of  the  Rule  agamst  Perpetuities  being  iu 
fringed,  they  may  be  treated  as  excluded  from  the  appointment  ((). 
The  doctrme  that  where  a  gift  is  absolute  in  the  first  instance. 
and  is  followed  by  qualifications  or  restrictions  which  are  void  fur 
remoteness,   the  original  gift  i)revails,  applies  to  ai)pointraent.« 


(tt)  Phipmn  V.  Turner,  9  Sim.  227 ; 
Slark  V.  Ikitj/Hii,  supra. 

(r)  Bray  v.  UammerBley,  3  Sim.  513  ; 
s.  c.  non.  Bray  v.  Bree,  2  CI.  4  F.  453  ; 
}it  Mtredilh'a  Trusts,  3  Ch.  D.  757. 

(w)  Wthb  V.  Sadler,  infra ;  Monjan 
V.  Gnrnmr.  L.  R.,  10  Eq.  1. 

(j:)   Wiuuu-riijhl   V.    Milkr,   [1837]   2 


Cli.  25r. :  Rt  Uaye.  f  1 81W 1 1  (  h.  .4!W. 

ly)   Wthb  V.  Sndlir,  L.  K.,  8  Cli.  4Hi 

ii)  Ifl  Cli.  D.  2i»4. stated  alxive,  p.  31i'. 

irt)  Farwell,  Powers,  I4ti. 

('■)  .SOCh.  D.  181). 

(f)  Jie    Fiwh   and   Cheii'n  dmirvl. 
fli«).112Ch.  48tl. 
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un<!..r  ,...w..rs.     In  fact,  many  of  the  leading  cases  on  the  doctrine     .  hutkk  x 
ari'  eases  of  appouitmcnta  (rf).  21 


,  ,   ?  •         "''P"'"^""'"^^  ""der  sp..ial  powers  ,„.,.....„.n., 

«l„.v..  alluded   to   .s„f  course,   not  appli,.ul,le  to  appointments  I— tim. 
under  ^-enenil  powers,  becaiisesuch  powers  are.  in  point  of  alienation    fn.'-nTr'"' 
,.,,iivalent  to  absohite  ownership  :    the  donee  can  dispcwe  of  tlie  «l'l"-"""">'t. 
i,r..i..My  as  he  i)leases.     I,   follows  that  the  p,.ri.Hl   for  the  con, 
memement  of  limitations  under  such  appointments  i„  ,,„i„t  of 
nMnohMe^s  ,s  the  time  of  the  execution  of  the  power,  and  not  of 
the  cmitiou  of  It.     .Vn.l  it  has  been  held  that  the  same  principle 
applies  where  the  power,  though  general  in  its  obje,.ts    is  to  be 
exercised  l.v  will  only,  in  which  case  the  peri.nl  allow.Ml  bv  the  I{ule 
will  run  from  the  testator's  death  (<•). 

(D)  Limitations    after    Fa,m-ue    ok    Issie. -An  executory 

imitation  t..  arise  on  an  indefinite  failure  of  issue  (/)  of  anv  person 

living  or  dead,  is.  of  course,  void  for  remoteness  (;/)  ' 

This  rule,  however,  does  not  apply  if  the  original  gift  itself  fails 

.  take  ell  c  on  the  death  of  the  testator.  Thus,  if  leaseholds  are 
he,,uea  hed  to  A.  for  life,  with  remainder  to  his  sons  in  tail  with 
remaiiuler  to  B.  ,n  tail  and  A.  dies  without  issue  during  the  lifetime 
e  the  testator  the  gi^t  to  U  is  good,  and  gives  hinfan  ab  oil 
,1  erest  i„  t lie  leasehohls.  If  A.  were  to  survive  the  testator,  the 
dt  m'er  to  H.  would  be  absolutclv  bad  (/() 

In  the  case  of  real  e.state,  morVover,  if  an  executory  devise  is 
-0  Imuted  that  it  must  nece.ssarily  take  effect  either  during  the 


An  rxeciilury 
limitation 
ti>  arJHo  (III 
nn  imlptinitr 
failure  of 
iM«up,  void. 

K.\fi|iiion 
will' re 

previDUK  jfift 
fails. 


((/i  liifia.  IP,  :i(i|  Coi.te  V.  V<H.te,  38 
III.  i).  -M.  and  /{,  lUiyd,  63  I..  -I'.  \)i, 
m  iwcm  111,-u's  on  the  subji-ct.  in  wliioli 
till-  larlicr  authoritios  are  cited.  Sw 
ai*)  Hutthinmn  v.    Totknham,   118981 

!•)  By  ("liiKy. .!.,  in  Horn  v.  ./<ir/«..» 
:".•  :li.  J).  .521.  followed  by  North,  J.' 
m  A,  flmnr,  ,V)  L.  J.  Ch.  200  (dia- 
«PI>wviiii!  Ht  P„„tW.i  Trwtt,  39  L  J 
111.  188).  nrid  in  Stuart  v.  Habi„.,Um,  27 

r  '■  .'.'■  ''•'}  •  "■■•  *'™y'  l>"»ever, 
tliitifa  that  the  principle  laid  down  in 
ft  force//  ■.  Tni.-'U  is  correct  (Gray  on 
IVrp.,  ji  ,520  «o,,,).  •' 

i/)  it  will  I*  remembered  that  under 
".  2!' of  the  Wills  Act,  words  importinit 
f  '"'''""■■"■  failure  of  issue  of  A.  prim^ 
«•»■  mean  a  failure  of  issue  durine  f  hp 
Mftimr  .,r  at  the  time  of  the  death  of 
V  .vct!,a,,  Lii.  Kven  under  the 
U  l»w«  gift  m  default  of  jiauo  might 
•I— VOL.  I. 


iH'ar    a    restrict.Hl    meanin.if,   so  a-    to 
avoi,i    any     question    of     remote„..s,  • 

Morrny  v,  Ad,hnhr,K,k;  4  Russ.  407  ' 
(y)  Badyrr  v.  Lhyd.  1  Salk.  •>3>  • 
-IW«  V.  Parker,  1  Ld.  Kaym.  37  ;  u'h) 
Lnm^borowih  v.  b'or,  Ca.  t.  Talb  ■>(!••. 
AtU.atn.  V.  //,„/,  1  Ur.  e.  v'  170  • 
Upme  V.  Ftrard.  i  \\.  &  JU-.  378 : 
iarty  v.  Bentnll,  2  Bea.  .V.l  ;  'H„rdin', 

^Ao«.7^.*B.«5o.  „e*...,.v.;^;;! 

//''  .*  If'>■r^an,  fl89,-.]  2  Ch.  348, 
following  Hro«„  V.  //,V,7.,.  4  \es.  708  ■ 

^««,  (.  H   J.  C.  1013.  and  overrulin„ 

;;""•    20    Bea.    193;     and    Grml^   v. 

rth  ^.'  '^*-  "21.  The  doctrine 
e.tabhah«l  hv  fhe=^d.xi.ion^  U  lefernHi 
to  in  Chaps.  Xlll.  and  A  VII. 

21 
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contiimancp,  or  immediately  after  the  determination,  of  an  ostate 
tail,  it  will  be  good,  because  the  power  which  resides  in  tlic  owner 
of  that  estate  to  destroy  all  posterior  limitations,  executory  as  well 
as  vested,  takes  the  ease  out  of  the  mischief  which  the  Rule  against 
Perpetuities  was  designwl  to  prevent  (t).  Thus,  if  a  person,  by 
deed  or  will,  creates  an  estate  tail,  and  annexes  to  it  a  proviso 
divesting  the  estate  in  favour  of  another  in  case  the  devisee,  or  his 
issue  in  tail,  should  at  any  time  thereafter  neglect  to  ussiini.'  the 
name  and  bear  the  arms  of  the  testator,  or  in  ease  another  propertv 
should  at  any  future  time  (l.volvc  to  him  or  them,  or  on  any  otiier 
such  event :  this  executory  limitation,  though  it  would  iiave  been 
clearly  void  if  engrattwl  on  an  estate  in  fee  simple,  is  good  as  apjilieil 
to  an  estate  tail  (/).  f^o  a  trust  for  .sale  and  division  of  the  proceeds. 
to  take  effect  on  the  failure  of  an  estate  tail,  is  good  (k). 

The  rule  al)ovc  stated  applies  not  only  to  legal  but  also  to  ei|uitable 
estates  tail,  becatise  the  latter  can  be  barred  in  the  same  way  as  if 
they  were  legal. 

if,  however,  the  event  on  which  a  limitation  after  an  estate  tail  L- 
to  take  effect  may  not  happen  imtil  after  the  estate  tail  has  deter- 
mined, there  is  a  difference  between  a  legal  contingent  reiriaiiiderim 
the  one  hand,  and  an  equitable  contingent  remainder  or  an  exeeii 
torv  devise  on  the  other.  For  if  the  limitation  is  equitable  nr 
executory,  so  that  there  may  be  an  interval  during  which  it  i- 
indestructible,  it  is  void  ah  initio  (/).  If,  on  the  other  hand,  the 
limitation  after  the  estate  tail  is  a  legal  contingent  remainder,  tie 
remoteness  of  the  event  upon  which  i«  is  to  vest  is  immaterial,  n'mv 
it  is  always  barrable  as  long  as  the  estate  tail  continues ;  and  if, 
being  unbarred,  it  is  not  vested  when  the  latter  determines,  it  fails 
for  want  of  a  particular  ostate.  Thus,  in  Jack  v.  FHherstowim). 
estates  were  limited  by  settlement  to  T.  S.  W.  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail  male,  and  for  default  of  such  issue 
male,  and  in  case  of  issue  female  only  of  T.  8.  \V.,  to  T.  S.  W.  in  fee. 
and  in  case  of  failure  of  issue  of  T.  S.  W.,  then  further  limitations 
were  made.  It  was  argued  that  the  'Itimate  limitations  beiiij; 
deferred  till  a  general  failure  of  issue  of  T.  S.  W.,  wliib'  previous 


{!)  aulliver  v.  Ashhy.  4  Burr.  l!>2n: 
Att-(Jen.  V.  Miliier,  3  Alk.  112;  as  to  a 
charge  snbsc<juent  to  an  estate  tail, 
Goalu-in  v.  Clark-.  1  Lt-v.  3.'> ;  Faulkner 
V.  Daniel,  3  Hare,  lltO  :  Morae  v.  (h- 
rmwl',  1  Riiss.  3.S2  ;  Hrixinu-  v.  licx-.lhky. 
2  S.  &  St.  465. 

(j)  A'ico/fa  V.  She/peU.  2  Br.  C.  C.  21C ; 
Carr  v.  Earl  of  Errnll,  (5  Ea.st,  58  ;  Earl 
qf  Scarborough  v.  Due  d.  Sank,  3  Ad.  & 


Kll.  897  ;  Bfnmll  v.  Ii>-nrfll,  2  Dr.  *: 
!Sm.  -'iKi. 

(/,•;  Ueasman  v.  Pearxi,  L.  K.,  7  Cli. 
275. 

(0  Gray,  §  4"1,  citine  llarUi/tp  v 
Carheril.  1  -San'.!.  Ujp".  20-">  (n-nt-e'i'fSi' 
limited  by  way  of  tisc)  Sii'  llnnk'f  v. 
Holme,  1  Russ.  394.  n..  post,  p.  Si"' 
AbhUi  V  Burney,  17  Cli.  D.  211. 

(m)  2  Huds.  &  Br.  320. 
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states  were  limited  to  his  issue  male  only,  were  too  remote  ;    but     ...uter  x. 

Busho,  C.  J.,  said  that  this  objection  whs  in  some  degree  fouiuled 

on  a  misapprehension  of  Mr.  Fearne's  meaning,  and  in  not  distin- 
puinhing  the  limitation  from  the  event :  the  event  might  be  such 
that  it  might  happen  either  before  or  after  the  future  estate  was  to 
vp.st,  and  yet  the  possibility  it  might  happen  after  did  not  aflect  the 
nature  of  the  limitation.  So  that  the  remoteness  of  the  event  is 
immaterial,  if  the  estate  is  not  too  remote. 

In  Cok  V.  Sewell  (n),  the  same  question  arose  as  to  the  validity  of  Cole  v 
estates  limited  by  deed,  to  take  effect  in  case  of  a  general  failure  of  *'•'*••'■• 
issue,  by  way  of  remainder  after  previous  estates  tail  limited  to  some 
only  of  such  insue.     Lord  St.  Leonards  (then  L.  C.  Ir.)  held  the 
remainder  to  be  good. 

This  ilecision  was  affirmed  in  tlje  House  of  Lords  (o).  Lord 
CottcnliMm  observed  :  "  It  is  said  that  this  last  limitation  is  too 
remote,  because,  there  being  no  previous  limitation  to  issue  generally, 
thire  might  be  a  failure  of  all  the  prior  limitations,  and  yet  issue  as 
in  the  ease  of  a  son  of  a  daughter,  might  exist,  so  that  this  iaat 
limitation  would  not  take  effect.  But  if  this  be  a  remainder  it 
would  be  barrable,  and  the  objection,  therefore,  would  not  arise  " 
He  then  went  on  to  shew  that  the  limitation  in  question  was  h 
remainder  limited  on  a  contingency,  and  therefore  good 

So  in  D,>c  d.  Winter  v.  Perralt  (p),  where  the  devise  was  to  I  C  in  D,>c  v 
tail  male,  with  remainder  to  the  first  male  heir  of  the  branch  of  '"'"""■ 
R.  C.'s  family  who  lived  at  H.,  the  branch  of  R.  (; '«  family  who 
hv*d  at  H.  might  have  consisted  for  an  indefinite  time  of  females 
only ;  so  that  the  gift  to  the  first  male  heir  who  should  come  into 
oxistonce  was  too  remote,  had  it  not  been  limited  by  way  of  con- 
tingent remamder ;  but  being  so  limited,  no  doubt  of  its  validity 
was  e.xpre8.sed  on  this  ground;  the  only  question  was,  who  was 
liuaiit  by     Urst  male  heir." 

A  term  of  years  (like  any  other  estate)  may  be  made  expectant  by  xermof  ve- 
way  .,f  remainder  on  an  estate  tail ;  but  sometimes  it  happens  that  w^X'/    "' 
the  term  is  so  limited  as  to  render  it  hard  to  say  whether  it  is  ulterior  "'""J!;'  7. 
or  present  to  the  estate  tail.    If  the  term  is  precedent  to  1  t^"  ---"•" 
ta  ,  0  course  it  cannot  be  defeated  by  the  acts  of  the  tenant  in 

!  '  ,""?  '"  T^  '*'"'  '^  *^'  *'"«*«  "*  ^^'  *^™  "«  not  to  arise 
until  the  failure  of  issue  under  the  entail,  those  trusts  are  necessarily 


in)  4  D.  *  War.  J,  corrected  by  the 
juditc  himsolf,  and  differing  in  some 
matcnal  p-wsages  from  2  Con.  &  L.  344 

21 


-2 


(o)  2  H.  I..  C.  180. 

(p)  a  CI.  *  Fin.  00«. 

(?)  Ealei  V.  Conn,  i  Sim.  Or>. 
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void.  Am  in  Cniiv  v.  Drnxirr  (r).  wiiere  a  testator  tlfvisi'fl  |i  •  .states 
at  >I.  and  T.  to  truHtees  for  5()0  years,  upon  the  trusts  aftir  ilirlard. 
and  he  then  devised  the  M.  estate,  .'(uhject  to  the  term,  to  A.  for  life. 
with  remainder  to  liis  son.s  and  daiifihters  in  tail,  in  striet  settlement, 
in  the  usual  manner,  with  remainder  to  B.  and  his  sons  and  daughters 
in  like  manner.  He  then  deviswl  the  T.  estate  in  a  similar  manner. 
except  that  B.  was  put  in  the  place  of  A.  And  the  testator  dif  larwl 
the  trusts  of  the  term  of  50()  years  to  he  for  the  purpose  (anionj; 
others)  of  raising  jrortions  for  two  granddaughters,  payable  at 
twenty-one,  and  further  portions,  in  ca.se  either  A.  or  B.  slumld  die 
without  issue,  and  all  which  were  to  sink  in  ca.se  they  diitl  under  age 
and  unmarried.  Lord  I.rfingdale,  M.  H.,  thought  that  the  word- 
"  witliout  i.ssue  "  meant  without  issue  who  were  objects  of  tlie  prior 
limitations  ;  but  as  this  might  be  a  remote  event,  and  as  there  v,r>- 
no  means  by  which  the  charges  could  be  barred,  the  triist>  fmld 
not  be  supported.  "  They  depend,"  he  observed,  "  on  a  term,  and 
that  term  is  prectnient  to  tho  estates  tail,  so  that  after  n  recovery 
there  would  remain  a  term  and  a  trust  to  be  performed  :  a  trust 
which  could  not  be  defeated,  and  a  term  which  lannot  be 
destroyed." 

Of  course,  it  iS  not  the  mere  limitation  of  an  estate  tail-  a.s,  to  th' 
first  son  of  A.,  who  never  has  a  .son, — but  the  vesting  of  i'  in  the 
devisee,  which  protects  the  trust -t  of  th  ubsequent  term,  ttn  the 
death  of  A.  without  having  had  a  son,  tl  asts  will  be  tioiKl  or  bad 
or  (if  severable)  some  good  and  some  bi'  -,  according  as  they  are 
within  or  without  the  limits  set  by  the  Rule  against  Perpetuities  (,«). 

The  question  whether  an  executory  limitation  was  precedent 
or  subsequent  to  an  estate  tail,  was  much  discusseti  in  Dim  d.  Liimlqi 
V.  Earl  of  Sairborowjii  (f).  where  lantls  were  devised  to  A.  for  life. 
with  remainder  to  his  first  and  other  sons  in  tail,  remainders  over. 
with  a  proviso  that  if  the  earldom  of  S.  should  descend  upon  A. 
or  any  of  his  sons,  within  the  period  of  certain  lives,  or  within  the 
term  of  twenty-one  years  after  the  decease  of  the  8urvi\or.  his  or 
their  estate  should  cease,  and  the  lands  remain  over  us  if  lie  r  tiiev 
were  dead  without  issue.  The  eldest  son  of  A.  suffered  a  couiipon 
recovery,  and  A.  joined  in  the  conveyance  for  the  purpose  -if  making 


(r)  2  Kee.  764,  aftirmed  by  Lord 
r«tt<-ti!-..-»m,  ">  My.  &  Cr.  24fi-  See 
St/ken  V.  Syte^,  L."  K.,  13  Kq.  .")«,  ante, 
p.  31.">.  and  see  Hayes"*  IntriHl.  vol.  1, 
p.  133,  vol.  2,  p.  lib,  n.,  5th  edition. 

(d)  Trujoiiwill  V.  Sydmhani,  3  Dow, 
194,  where  all  the  truatH  Mere  held  void 


exci'iit  the  trust  to  raise  thi-  iiiuiit';  and 
the  m'.'noy  vfut  liel'l  to  result  I"  l^f 
lirir.  .See  as  to  tlii-"  casi-  (»liirh  i« 
somewhat  obtcunl.  Mar-c!™.  Perp- 
1311;  dray,  S  419  «■.)..  ante.  |).:ii« 

(/)  3  Ad.  &  Kll.  2.  W'T  ;   M'tl'iiik  v. 
r<i««,  [1893]  3  Ch.  7'J. 
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niArriiK  x. 


a  ti'  iHHt  to  the  prHK;i|)e.  The  earldom  aftfrwanis  devolvo*!  iii>on 
A.  It  wiw  held  in  the  Kxchequer  Chamhcr  («)  (reversing  a  dftision 
in  B.  U.),  that  the  executory  limitation  was  barnnl ;  the  Court 
being  of  opinion  that  this  was  a  mere  proviso  for  tiie  cesser  of  the 
old  .'States  created  by  the  will  to  which  it  applied,  so  as  to  accelerate 
and  let  in  the  enjoyment  of  the  remainders  over,  and  not  (as  had 
bet-ri  (otisidered  in  the  Court  l)elow)  tlie  creation  of  anv  new  estate, 
rill'  Judges  in  H.  K.  were  of  opinion  that  the  proviso  operated, 
not  by  way  of  determining  or  defeating  tiie  estate  tail  of  the  son  of 
\..  but  antecedently  to  that  estate,  by  preventing  the  instate  tail 
from  ever  taking  effect ;  and  that  the  persons  entitled  in  remainder 
Imd  two  distinct  estates,  one  of  which  was  antecedent,  and  the 
other  posterior  to  the  estate  tail,  and  eonseipiently,  that  the  former 
could  not  be  affectetl  by  the  recover}'. 

The  tpie-stion  of  the  validity  of  trust.s  and  powers  to  take  effect 
d  iriiig  a  strict  settlement  of  land  has  been  alrea<ly  tliscn.ssed  (v). 

Tiie  devise  of  an  estate  in  reversion  may,  it  seems,  be  void  for  A  .l.visc  of  a 
remoteness  when  a  devise  of  an  estate  in  remaiiuler  would  not  («•).   iTvIl'l'lIIT 
.A  reversion  is.  in  fact,  a  present  interest,  since  it  carries  the  services  »  »i''iil«r 
and  rent  (if  any)  during  the  subsistence  of  the  particular  estate  (x) ;  ^nmiutr 
and  a  devi.se  of  it,  therefore,  contingently  on  a  future  event  is,  like  *""'•'  *^ 
a  siiniliir  devise  of  any  other  estate  in  [)ossession,  an  executory  ^""' ' 
limitation  which  need  not  vest  eo  instanti  that  the  particular  estate 
determines,  and  is  void  if  the  event  be  too  remote.    Thus,  in  I}<inkr.i 
V,  Hnlnif  (y),  where  a  settlor,  having  the  reversion  in  fee  expectant  (»n 
a  failure  of  i.ssue  male  of  his  sons  and  issue  general  of  his  daughters, 
devised  it  on  the  contingency  of  there  being  no  child  or  children  of 
liis  wife  by  him  begotten,  or  (as  eventually  happened)  there  being 
such,  all  of  them  should  die  without  Lssue ;   it  was  held  that  the 
devise  was  too  remote  and  vn'id  (:).     If  the  devise  in  this  case  had 
been  siieii  as  to  cr  :ite  a  remainder  in  fee,  such  remainder  could  only 


u)  ;i  .All.  A  Kll.  S!17. 

I' I  Ante.  p.  ;u;!. 

!u)  lliw  paraL'raph  is  an  aihlition  to 
Mr.  .lariiian'.s  text  by  .McsHrs.  WoUtee.- 
Ii'ilnii-  ami  Vincent,  ami  is  taken  verba- 
tim frum  tlie  thinl  wlitioii  of  this  work. 
Tlie  sjitcial  rule  as  to  the  vMiinu  <>f 
^tvi«»  ul  re\  I  i.-(ion«  and  reniniiulers  is 
treated  of  in  Chap.  XX XVI i. 

(r!  Preston  on  .Merger,  24ti :  Itadijer 
>.  i/oi/rf.  1  Ixl.  Ravm.  .>2.1;  Bae.  I'scs, 
ii.  Ill,  eitcd  .Sand.'l'..ies,  Cli.  2   v.  i 


(j^)  I  Kus.-i.  394,  n.  ;  .Suml.  \mvi  of 
Prop.  ;t."il  :  and  sec  /Ax  v.  Fiitinirmu, 
Douul.  487;  and  see  the  rem.irk«  on 
Hiintri  V.    Ilulme,   post.   Chap.  MI. 

(;)  See  Iavih  v.  Ttm/iUr,  'Xi  Itea. 
V>i,'i,  where  ii  trust  for  sale  on  failure 
of  the  issue  of  .\.  (/eiUTaliy  ua»  h«'l'), 
I  y  reference  to  a  si  ttleiiient,  to  mean 
failure  of  i.s.sue  livin;{at  A.'s  death,  and 
to  be  valid.  It  is  possible  that  the 
devLse  in  liiudi-<  \.  Ihihii,  niinlit  have 
Iwen  uplul  I  on  this  i^rjund. 
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mnainderD. 


Personal 
properly. 


have  taken  effect  in  case  the  general  failure  of  issue  had  happon.Hl 
simultanoously  with  tlu'  deterniination  of  th«'  estates  tail  to  ilii 
Bona  and  daughters  (a),  and  up  to  that  time  would  havR  (,,,.„ 
barrable,  and  therefore  not  too  remote.  The  devise  of  tli«"  rtver 
sion,  on  the  other  hand,  though  barrable  during  the  subsisteiirc »( 
the  estates  tail,  would  not  necessarily  have  always  been  barrable 
since,  taking  effect  as  it  di  1  by  way  of  executory  devi-o,  it  must 
if  held  valid,  have  awaited  the  time  when  the  i.s,sue  general  failiii 
an  indefinitely  long  [x-riod  might  thus  elajwe  between  the  dctrrmina 
tion  of  the  estates  tail  and  the  failure  of  issue  general,  durin-  wliid, 
the  reversion  would  have  descended  in  fee  to  the  testittors  lieir. 
who  could  not  have  barretl  the  executory  gift,  and  the  rules  against 
perpetuity  would  have  be  -u  infringed  (h). 

Equitable  contingent  remaindeis  in  land  are  not  governed  bv  tli 
same  rule  as  contingent  remainders  of  legal  estates ;  for  tliev  do  im: 
necessarily  vest  or  fail  upon  the  determination  of  tlie  prcviou.s  .m.ii,  . 
but  await  the  happening  of  the  contingency  on  wliich  tlit-v  ar. 
limited  (c),  and  are,  therefore,  invalid  if  that  contingcmy  be  tun 
remote  (d).  But,  like  executory  devises,  they  are  goo^l  after  an 
estate  tail,  if  limited  on  an  event  which  must  necei^sarily  liappcn 
at  or  before  the  determination  of  that  estate,  as  in  the  cas.-  of  n 
trust  for  a  class  to  be  ascertained  at  or  before  such  detfriniiuition  (» ) 

A  gift  of  personal  property  to  a  person  in  tail  gives  iiim.  a*  i> 
well  known,  an  absolute  interest.  The  result  of  this  rule  may  bf  to 
make  a  gift  valid  which  would  otherwise  be  too  remote.  In  a  rwciu 
case  (/),  a  testator  gave  personalty  to  A.  for  life,  with  rfiimimlir 
to  his  first  and  other  sons  in  tail  male,  with  remainder  to  the  tir>t 
and  other  sons  of  B.,  a  spinster,  in  tail  male,  with  remainder  to  tin 
first  and  other  sons  of  C,  a  spinster,  in  tail  male,  with  remainiici 
to  the  first  son  of  D.,  a  married  woman,  in  tail  male,  and  in  default 


(n)  The  case  wmil.l  tlien  li»vc  been 
similar  to  dole  v.  Heivell. 

(6)  llritloio  V.  lloothhy,  2  S.  &  St. 
406 ;  and  see  Morse  v.  Ormonde,  I  Ituss. 
382. 

(e)  Hopkim  \.  Hoiikins,  'a.  t.  'I'alb. 
44,  1  Atk.  581,  West,  (KKi ;  Chnfmian 
V.  Btutft,  Ca.  t.  Talb.  150. 

(d)  Many  penny  v.  Dcring,  7  Hare. 
568,  590.  .See  Astley  v.  MtcklfthuuU, 
15  Ch.  D.  59,  where  the  testator  had 
only  the  equity  of  redemption  in 
pnrt  of  his  lands,  and  the  remainder, 
being  within  duo  limits,  was  saved  ax 


re);ards  that  part  by  the  l<>'al  esia!. 
outstanding  in  the  niort2»>;ec« :  aial 
Abbiga  v.  liurney.  ITCh.  1).  211.  wherf 
the  devise  was  to  truslct*  diiriiiu'  '!»• 
life  of  A.,  and  at  his  death  l.i  conviv  ■" 
such  son  of  B.  (a  |R'rs"n  who  siirviv"! 
testator)  as  should  first  attain  twenty 
five,  and  the  remainder  wa"  hrld  \-m\. 

(t)  Morse  v.  Ormundr,  1  Ruia.  Ill*:' : 
lleasman  v.  Ftarse.  L.  K..  7  C'l. ;!".). 

(./•)  ReLowman,  [I89.">]  illi.  :I48.  On 
the  question  of  H.  beiiiL'  past  ihi-  ».■ 
of  chiM-bearinir,  see  Re  lluckiiin.  [IS'.'s: 
2  Ch.  r>t>7;  Re  IKAif^,  [llWll  I  Oi  'T". 
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(if  Hiiih  issue  to  the  Mwonil  uml  otluT  aoiis  of  1).  in  tail  nmlc  ;  A., 
U.,  ('..  aiitl  D.  Hiirvivctl  the  tf;,tat.>r ;  A.  and  C  (Ij.mI  iinnmrrifHl  ;  ~ 
I?  was  |iii.st  the  agi-  of  eliihl  Ix-arinjf  :  I),  had  had  two  sonx,  thf 
iM.'r  c'f  whom  dif<l  b<'f«irt>  the  testator  :  it  was  hi-hl  that  the  gift 
to  til.'  si.  Olid  son  on  faihirc  of  issue  of  tlie  first  son  was  not  void 
for  reMl4iti  Iiess. 

lK)(!iKTsn»('i.vssK.s.     AKifttou.lassof  persons  is  void  if  the  time  cUm  n..t  t.. 
at  whii  h  the  class  is  to  be  ascertained  is  not  within  t  lie  j..  riinl  allowed    '"'  *-"'f'"'"''' 
hv  tlie  lliie  ((/).     Thus,  in  hit  v.  HandoU  (/*),  the  testat«»r  gave  limit"" 
his  isiduary  estate  to  his  ehihlren  in  equal  shares,  with  a  |>roviso 
that  if  any  of  iiis  diiu^rhtci-;  .shouhl  marry,  and  die  in  her  hushand's 
lif.time,  her  share  shouhl  )jo  to  her  husband  for  life,  and  after  liitt 
.litease  to  the  children  of  his  daujuhfer  '"  then  iivinj; "' :  it  was  held 
that,  as  the  husband  of  any  dauKJiter  nn^jht  be  a  person  not  in 
t.vistenee  at  tht  testator's  death,  tin"  <lass  to  take  t>n  the  husband's 
ilcutli  would  not  necessarily  !..■  a.scertained  within  due  limits,  and 
that  the  jiift  to  the  el  ildren  ..1  the  daughters  was  void  for  remote- 
m-ss.    So,  in  Re  (iiDjc  ( - ).  a  gift  to  a  class  includin};  such  of  a  number 
of  unborn  persons  as    '..uhl  marry,  was  held  voi.l  for  remoteness. 

A  gift  to  such  of  a  nund)er  of  perstms  living  at  the  death  of  the 
testator  as  shall  be  living  at  the  end  of  thirty  years  i.s  gmid  (/). 

It  has  been  already  mentioned  that  a  chihren  vetitre  - 1  mere  is.   r.«,h,.,„..,« 
for  the  purposes  of  the  i{ule,  considered  to  be  a  living  person  {k).  '''■'''• 

■Tlie  most  fre<|ueiit  instances  of  the  tran.sgressioi,  of  the  Kule  ,;!,(,, „ 
against  Perpetuities,"  as  Mr.  Jarman  remarks  (/).  "  ,«•(  ur  in  devises  •  '''■^•'"'  "' 
or  bequests  to  classes  comprising  either  individuals  who  may  not   I'„"' 
tome  into  existence  at  all  iluring  a  life   in  being  and   twenty  one 
years  afterwards,  or  persons  who  may  not  be  in  esse  at  the  death 
of  the  testator,  and  the  vesting  of  who>e  shares  is  jiostponed  beyond 
majority.      In  the  former  case  the  Rule  is  fatallv  violated,  even 
though  the  gift  to  the  unborn  objects  is  so  framtni  as  to  confer  on 
them  vested  interests  immediatelv  on  their  birth." 


iiiilMirii 


(l/)  As  to  what  constitutes  a  "  cWs," 
w  Ulim.  p.  3;t I.  and  CImp.  ,\ U I.     As 
111  iKiwcrs  to  ap|x>int  to  a  clasH,  sec  aiilr 
p.  32i>. 

(*l  3  .>^m.  &  <;.  83;  I'.Hclmnan  v. 
Ihnm.,,.  1  .1.  &  H.  (Ml.--. ;  H-  MernHs' 
Tru^h.  I.  K  .  1  E,,.  r,nl  ;  Or,,-h  v. 
door*,  .f  n.  M.  &  U.  3tHi. 

U)  118981  I  C'li.  4»8. 

(;)  Laekhn  v.  Hiynolih,  9  Ha.  79fi 

Ul  Ante.  p.  ■'•\H.  wliore  tl»'  cas,,-  „f  He 
»'«-.  I ISS2J  U.  N.  l,r,H,  i,,  referred  to. 


If  lliat  easi-  whs  riirhtlv  decided,  it 
:-ei-ins  to  follow  that  a  uift  to  sueh  of 
t!ie  childieii  of  A.  as  shall  Iw  living  at 
I  lie  lime  of  the  t«'8tatofs  decease  or  Imm 
in  line  time  then'nfter  and  shall  attain 
111.'  aiie  of  twenty-live  years,  would  be 
void  for  remoleness.  1  he  ]miiiiI.  how- 
pvi'r,  did  not  arise  in  lir  »«,..,  and  when 
the  ca«e  oceuni  the  Court  may  [loHsil.ly 
rive  cITect  to  the  obvious  intentioi;  of 
the  testator. 

(/)  First  edition,  p.  Si*!. 
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Dutinction 
in  regard  to 
rcmauiden. 


An  ('xum{>l«>  of  tin*  latter  kiiui  is  Hiipplictl  l»y  tho  raso  of  /j,,/,/  y 
Wake  (m).  where  u  testator  be*)  neat  lied  a  sum  of  WMM)/.  m.i,,  „,),i 
amongst  the  children  of  his  daughter  M.  M.  "  who  shall  b<>  hviiiji  at 
the  time  the  eldcKt  mIihII  live  to  attain  the  age  of  twentv-foiir  vearn 
and  the  Lsmih"  of  such  of  the  ehildren  of  my  said  daiighti-r  a-  mav 
then  happen  to  be  dead  leaving  issue,"  |>»t  stir|M«H  and  not  [xi ,  i,|.it« 
as  tenants  in  common,  and  to  be  paid  as  and  when  tlnv  >lioiikl 
attain  twenty-font,  but  without  interest  in  the  meantinii  M  ^ 
had  three  children  living  at  the  testator's  death  ;  but  the  <|u.'sti..ri 
was,  vhelli  r  the  bequest  was  not  v«)id  for  remoteness,  inn-tinidi  as 
all  these  children  might  die  under  twenty-four,  and  then  tin-  1i.;h<  v 
could  not  vest  in  uny  child,  until  the  expiration  of  twenty-fmir  v-'iir,. 
and  upwards  after  the  testator's  decease.  Sir  L.  ShudwiM  sai,j ; 
"  The  testator  appears  clearly  to  have  intended  that  onlv  those 
children  of  his  daughter  should  take  who  should  be  all  v.  wluii  tii, 
oldest  child  for  the  time  being  should  attain  the  age  of  iw.iity  fo\ir. 
and  therefore  the  bequest  is  void  for  remoteness." 

"  it  is  proper  to  remark,"  says  Mr.  Jarman  (w),  "  that,  in  ilu'daH- 
of  cases  under  consideration,  a  limitation  which  would  as  an 
executory  devise  be  void  for  remot«-ni>ss,  may  be  good  as  a  contin 
gent  remainder,  on  account  of  the  net-essity,  which  the  imI-s  a|i 
plicable  to  contingent  remainders  impime,  of  its  vesting,  if  at  ail.  a! 
the  instant  of  the  determination  of  the  [ireceding  estate  for  life 
Such  an  estate,  therefore,  if  limited  to  a  peiMtn  who  was  in  c.xistciM  .• 
at  the  death  of  the  testator,  necessarily  restricts  the  devise  witiiin 
projier  bounds.  Thus,  if  lands  of  which  the  testator  had  the  legal 
inheritance  be  devi.sed  to  A.  for  life,  with  remainder  in  f.i-  to  th.' 
children  of  A.  who  shall  attain  the  age  of  twenty-two,  the  divi.sc  m 
remainder  will  be  gowl.  because  if  at  the  death  of  A.  no  child  has 
attained  the  vesting  age,  the  remainder  will  fail  under  the  dud  line 
in  question  («) ;  and  if  any  child  has  attainetl  that  age,  the  dcvi.-cr 
will  take  effect  in  favour  of  such  child,  to  the  exclusion  of  any  i  luld 
or  children  afterwards  attaining  the  prescribed  age  "  (;*). 


(«i)  HiSiin.  (illi;  and  i«v  Him<iht<,ii  v. 
JamtH,  I  Cull.  2ti,  i  H.  1..  C.  40»> ; 
(Irtffth  V.  Blunt,  4  ilia.  24S :  Uake  v. 
Hobituoti,  2  Mcr.  :{(i3,  ami  otlici  cases 
cited  post.  p.  :t:tl. 

(»)  First  edition,  p.  229 

(o)  Sw  Keariie,  (>jnt.  Hem.  4 ;  Fe/>tinij 
V.  AlUn,  12  Mee.  &  \V.  279;  Akj-andtrr 
V.  Alexander,  1«  a  B.  59. 

(/')  Thit  ap{)ear8  to  be  tlio  |)«j«aBc 
referred  to  with  approval  by  HaU,  V.-C, 


in  Jtnirtriifiiiii/  v.  (liUHiiit.  2  Cli.  |i. 
419;  till'  n'fcn'iicr  to  the  paire.  how- 
ever, would  iipilicatetliethinl"lili"i!iliy 
Alefsrs.  Wolxlenhiiliue  ami  \'imiiitj.  in 
which  the  passage  in  ■{Ui'nliiiii.  ullhouul 
attributed  to  .Mr.  Jarnmn.  i'  nmtiTialiy 
altere<l.  The  o|NTali<>ri  ol  I  hi'  rulf 
thiu  ftatnl  by  Mr.  Jarman  is  rouKulcrcJ 
in  comieetion  with  the  ('niiliiiuent 
Kemainders  Act,  1877,  ]K»t.  {h»]<. 
XXXVIIl. 
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Till-  ili>ctriiif  «ioe«  not.  of  couriM>,  apply  t»  f<{uitubl<'  continK'-nt     .  i  men  x. 
r.'niaiii<lt'r.H(/)/i). 

Dittutilt  qufHtions  (rwjiiontly  aritte  um  to  wli<>th'<r  ii  liinitatioii  of  A*.rt«i„ 
(hi*  kind  is  a  coi»tiii>{«'iit  rftiiuiiuit-r  or  an  <'X«'ciitory  drvise  ;    the  >•«•"»  "'i'*" • 
(|u»-.ii    I  is  of  iinportarKM'  in  connection  with  jjiflx  to  cla(«^<'H.  iMTausc 
it  r.j.nilttt<'.H  flic  manner  in  which  the  iUhk  in  awcrtaine*!  (y). 

It  ha*  Jieen  already  mentioned  that  a  >jift  which  Im  apparently   wi»-r.« 
.i.ntinj;ent  and  void  f<»r  remoteness,  is  valid  lif<ause  it  confi-rH  an  '"'''"»'* 
iritei<vt  wiiich  i*  vest*-*!  suhject  to  beinjj  divewtwl  (r)      The  ili?*- 
timtion  is  iMimi'tiniw     .    .     Thud,  i>-  He  Mni'in  <»),  the  t<-stator 
ive  his  property  ii|M»n  trust  'or  'he  ciiildrtn  «>f  h     son  J.  as  and 
»     n  they  should  resjMHtively  .  lie  aj{e  <tf  f     .ity-tive  years, 

ami  >{ave  his  trustees  poW'T  in  t.  '•.>■;    ■  to  upj.ly  tl-e  whole  or 

am  part  of  the  income  for  the  i  ■  t  u'V.ii.i  of  such  grHiidchihlren 
iliniiji  I  heir  minority,  and  to  appiv  :  •  ih.-  Mavancetnenf  of  them  or 
any  i»f  them  one-half  of  the  capital  (■  s.eh  they  or  he  iiiifjlit  iM> 
i'iititle<l  expectant  oil  their,  his.  or  her  attainiiij;  the  u>{e  of  twciu- 
five  years.  It  was  liehi  that  'he  granch-hihlren  did  not  take  v.-steU 
interests,  and  that  the  gift  was  void  for  reniuteness.  On  tli.>  other 
hand,  ill  Hf  Turnri/  {I),  a  testator  gave  a  i  .id  upon  trii.-^'  '  :  his 
(laughter  for  lif-  nd  after  iicr  death  in  •  i^t  foi  all  her  children 
when  they  should  attain  twenty-five,  !»ul  not  before,  and  gave  a 
moiety  if  the  residue  of  his  estate  upon  tru.st  for  his  son  for  life,  and 
after  hi>  lieuth  for  his  «hild  or  children  ab.solutely  upon  their  at- 
tainii;.'  twenty-five  ;  the  will  contained  referenc)'.-  t*  the  '•  shares  " 
ami  portions  "  of  the  graiuhhildren,  and  provi^iol'  for  their 
niaiiiteiiance.  ami  the  Court  of  Appeal  held,  on  the  c..  truction  of 
the  whole  will,  that  the  grandchildren  took  immediati'  vesttnl 
interests.  suhj.Mt  to  being  divestetl  in  ca.se  they  did  not  attain 
twenty-five,  ami  tliut  the  trust ;  were  not  void  for  reniot,iiess  («). 

.\g8in.  if  there  is  a  gift  to  f  h.-  children  of  A.,  followed  by  a  direction   i>,„.,,k,„... 
to  postpone  payment   .>f  th.-  respective  shares  until  the  children   """*  "' 
attain  twenty-five,  this  tlirw-tion  is  disiegard.tl.  and  the  children  of  vohi'hi'sL'L 
A.  living  at  the  testator's  death  take  vestwl  interests  (»•)  Ixyi.ml  ngv  ..( 

All  apparer^  exception  to  the  doctrme  that  vested   interests  are  (•!«»,  ,'«|M.We 
not  open  to  the  objection  of  renioteiie.ss,  cm  curs  in  those  cases  where  "»  fiiiarKi-. 
|m)perty  is  given  to  a  cla.ss  which  is  liable  to  tiiictuation  after  the  'iTmimi'Ii.,  . 


I'y)  S,T  hum  V.  Ikan.  (ISUIj  :t  fli. 
1*.  IKwt.  (Lap.  XXXVI 11. 
(r)  .Ante.  p.  ;«I2.  ^ 

W  llSHIUtCli.  11»7.  '' 
(()  |I8',«'|  JOi.  73a 


(•r;  I'unl,  r!m|..  XXXVH 

(i)  .S'c  Kmrn  \.  M  !l,ii>i.»,  .'»  ,Sim. 
Ill;  Htlii'tl  V.  Klliutl  V:  ^\te.  I'.ti  (emu- 
mt'ntwt  on  |H«t,  L'liaii  XI  Mi;  lit 
'  i./VKirrf'n  Kslnlt.  ;;.")  ;'li.  J>  "'>;  Hr 
Hnrk,,,  92  L.  T.  SMI,  it,fi.  -). 
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Maleolm. 


PERPETUITY  AND   REMOTENESS. 

period  allowed  by  the  Rule.  Thus,  suppcse  property  to  he  jriven  to 
A.,  a  bachelor,  for  life,  witli  remai  .der  to  his  eldest  son  f(.r  hfe 
remainaei-  to  those  children  of  15.  who  attain  twenty-five  :  at  tho 
testator's  death  B.  is  living,  and  one  of  his  children,  ('.,  has  attaiiud 
twenty-five.  Here  C.'s  interest  is  vested,  and  yet  the  gift  to  B.s 
children  is  too  remote,  for  although  the  maximum  size  of  each  child's 
share  will  be  fixed  at  B.'s  death,  the  minimum  may  not  be  det<r 
mined  until  twenty-tive  years  afterwards  {w). 

A  gift  (o  a  class  may  be  good,  becau.se  although  it  is.  in  f,,,],,.  a 
gift  ^o  a  class  wliich  may  not  be  ascertained  within  due  limits,  it  is 
in  fact  (•■  ■  V-  g  regard  to  the  state  of  things  existing  at  tlic  testaturs 
death  (j,,,,  .  gift  to  a  class  which  must  be  a.scertained  within  du. 
limits.  Thus,  in  Pickeii  v.  Matthews  (if),  a  testator  gave  his  roal 
and  personal  property  upon  trust  for  such  of  the  cliildrcn  of  his 
daughters  as  should  live  to  attain  twenty-five.  At  his  death  one 
of  ''is  daughters  had  a  cliild  who  had  attained  twenty-five :  tiiw 
w  other  children  under  that  age.  It  was  held  that  the  class 
consisted  of  the  daughter's  children  who  were  living  at  th(>  death 
of  the  testator,  subject  to  their  attaining  twenty-five.  But  if  a 
proviso  is  added  that  in  tlie  event  of  any  child  dying  under  twenty 
five,  his  or  her  children  who  attain  twenty-five  fhall  take  then 
parents'  share,  the  whole  gift  is  bad  for  remoteness  (;), 

Again,  in  Von  BrochdoriJ  v.  Malcolm  {a),  property  was  settl.il 
upon  A.  for  life,  and  after  his  death  upon  such  of  his  issue  horn  in 
his  lifetime  as  he  should  appoint :  by  will,  he  appointed  it  to  all 
his  daughters  who  should  survive  him,  and  should,  during  his  life 
time,  or  after  his  death,  attain  twenty-four.  A.  left  four  daughters. 
of  whom  the  youngest  was  over  three  yeai-s  old  at  his  death.  The 
appointment  was  held  to  be  good.  Pearson,  J.,  seemed  to  think 
the  case  was  governed  by  Wilkin.ion  v.  Duncan  (b),  but  that  was 
a  case  of  independent  gifts  (c),  and  the  real  reason  why  the  appoint- 
ment in  Von  Brockdorff  v.  Malcolm  was  good  is  that  given  by  Mr 


(m.)  Gray  on  Perp.,  §§  110a,  SO.Ia. 

(ar)  Ante,  p.  ;tOO. 

(y)  10  C'h.  1).  2M.  If  no  cliiH  of 
either  daughter  had  atliiined  twenty- 
live  at  the  testator's  death,  the  fiiit 
would  have  failed:  He  Mervin,  MgUlj 
3  ai.  197. 

{:)  He  Whill  :,  «2  I^  T.  391.  In  Re 
Harktr,  92  L.  1'.  831,  theie  were  gifts  of 
two  mnieties  of  the  property,  each 
followed  hy  a  »uhstituti(,nal  fif't  to  the 
issue  of  any  child  wlio  predeeea.sed  it.i 
parent,  although  no  life  interest  was 


Iliven  to  that  parent,  part  of  the  oUu* 
having  been  apparently  struck  ant 
without  altering  the  other  part :  il  »»• 
held  that  as  to  one  nicirty  the  nil 
was  good,  as  one  of  tlie  ehildivii  h»il 
attained  twenty-tive  lieforc  the tislatorV 
death  ;  in  the  case  of  the  cjlhir  ninii'ty 
no  child  had  attained  that  ate.  and  lli" 
gift  therefore  failed. 

(«)  30  Ch.  D.  172. 

(fc)  7  .hir.  N.  .S.  118'.'.  ar.ic.  p.  :il!l. 

(r)  Post.  p.  333. 
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Gray  (d),  namely,  that  the  class  of  daiiglitors  surviving  the  te.<Utor 
was  clasini  wiien  tlic  will  took  efft'ct,  and  thf  appointment  was  to 
guch  of  them  as  siiould  attain  twenty-four ;  the  ultimate  dasM, 
tiierefore,  would  ni-cessarily  be  ascertained  within  twentv one  years 
after  hid  death. 
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■  It  is  to  bi'  observed,"  says  Mr.  Jarman  (»•),  "  that  where  a  gift  c.iu  ,.f 
to  i;  riass  e.xtends  to  objects  too  remote,  the  fact  that  somr  of  the  l'»r'*""'»l 
objects  eventually  composing  the  .hiss  were  actually  born  within  !  llsrwhl.t. 
tlie  pciicpd  allowed  by  the  rule  of  law,  will  not  render  the  gift  valid,   "'">  ••■■mi.rim- 
quoad  tiiose  object.'f.     Thus,  iu  lAnkr  v.  R,tlnmvn  {/),  wliere  certain   Iom  r.*m..t... 
ituck  and  moneys  were  be»)ueathed  to  \V.  U.  K.  for  life,  and  after  *"'''  "■* '"  "" 
his  decea.se,  to  the  child  or  children  of  the  said  \V.  H.  U.  who,  being 
a  son  or  sons,  should  aUaiii  tin-  luje  n/tirctttif-fiir.  or  being  a  tlaught<  ■ 
or  daughters,  attain  that  age,  or  be  nutrried  with  consent ;   and  in 
case  the  said  \V.  K.  U.  should  liuppen  to  die  without  leaving  i.ssue 
living  at  the  time  of  his  decease,  or  leaving  such,  they  should  all  die  be- 
fore any  of  them  should  attain  twenty-five,  if  sons'aiul  if  daughters, 
before  they  should  attain  such  age,  or  be  married  as  aforesaid,  then 
to  the  brothers  and  sisters  of  the  .said  W.  ]{.  J{.,  on  their  attaining 
twenty-five,  if  a  brother  or  brothers,  and  if  a  sister  or  sisters,  on 
such  age  or  marriage  as  aforesaid,     it  appeared  that  five  of  the 
brothers  and  sisters  of  \V.  K.  U.  were  born  before  the  testator's 
death,  and  it  was  contended,  therefore,  that  the  bequest,  though 
confessedly  void  as  to  thase  born  afterwards,  was  good  as  to  these 
objects :    for  that  no  ca.se  had  gone  the  leiigth  of  d.-<idiiig  that 
{KTsons  who  are  capable  of  taking  under  a  will  should  not  t.ike, 
merely  because  they  are  joined  in  a  bequest  with  others  who  are 
incapable;  but  Sir  W.  Grant,  M.  U.,  held  that  the  bequest  was  void 
as  to  the  whole,  observing,  with  his  usual  felicity  :  '  The  bequests 
in  question  are  not  made  to  individuals,  but  to  cla.sses  ;  and  what  I 
have  to  determine  is,  whether  the  cla.ss  can  take.     I  must  make  a 
new  will  for  the  testator,  if  I  split  into  portions  his  general  bequest 
to  the  class,  and  say  that,  because  the  rule  of  law  forbids  his  inten- 
tion from  operating  in  favour  of  the  whole  cla.ss,  I  will  make  his 
bequests  what  he  never  intended  them  to  be,  viz.  a  series  of  par- 
ticular legacies  to  particular  individuals;  or,  what  he  has  as  little 
m  his  contemplation,  distinct  beque.st.s,  in  each  instance,  to  ditTerent 


(J)  IVrp.  Addendum  (l»t  coition)  • 
«  523c.  d  (2nd  edition).  The  d.-einioii 
».i'<  l"ll..K,^l  ill  Ui  Ilallimu'g  TnuUi. 
!  Il"'l|  I  Ir.  K.  4.52.  Hnd  in  II,  T/ujmpmn, 


fl!KHi]2Cli.  1!K». 

(f )   Kirst  oditidii,  p.  231. 
{.n  2  -M.r.  Ma. 
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classes,  namely,  to  grandchildren  living  at  his  death,  and  to  yranii 
children  born  after  his  death  '  (y). 

"  And  even  if  all  the  members  of  the  class  had  happen.'d  to  }»■ 
born  during  the  life  of  the  tenant  for  life,  or  even  in  tiie  lifctinio  of 
the  testator  himself,  the  gift  would  nevertheless  have  been  alwolutch 
void,  as  it  is  an  invariable  principle  in  applying  the  l{iilt>  uiidpr 
consideration,  that  regard  is  had  to  passible,  not  actual  evinls.  ami 
the  fact  that  the  gift  mi<jht  have  include*!  objectji  too  remote  is  fatal 
to  its  validity,  irrespectively  of  the  event." 

In  a  simple  case  like  Ijeake  v.  Rubinson,  it  is  easy  to  see  liow  tlic 
gift  to  persons  within  the  proper  limits  is  so  niixid  up  witli  tlie  fjift 
to  those  who  are  not,  that  the  whole  nuLst  fail,  for  it  is  char  tliui 
unless  we  wait  beyond  the  allowed  period,  the  precise  shares  of  tliosc 
within  the  proper  limits  could  never  be  a.scertained.  Otlur  (as.s 
have,  however,  occurred  in  which  there  has  been  nuich  coiitrovtrsv 
as  to  what  constitutes  such  a  blending  of  the  two  gifts  as  will  jin  vtut 
the  gift  to  the  persons  who  are  within  the  proper  limits  from  takiiii; 
effect. 


Class  of 
children  and 
Knnd- 
chiUreii. 


The  question  has  been  much  discussed  in  cases  where  t  litre  is  a 
gift  to  a  class  composed  of  the  cliildren  and  graiulchildren  of  n 
person.  Thus,  suppose  property  to  be  given  to  A.  for  life,  and  aftu 
his  death  to  all  his  <  hildren  who  attain  twenty  one.  and  siuh  of  the 
children  as  attain  twenty-one  of  any  <'hil(lren  of  A.  who  dif  iiiui,r 
that  ag.'  l.'a\iiig  issue,  the  grandchildren  taking  thi'ir  |>aniit'> 
shares  :  licM'  the  number  of  shares  is  tixetl  at  tiie  death  of  .\..  but 
there  is  a  possibility  that  A.  may  leave  a  child  under  age.  and  if  thai 
child  di^nl  under  twent\  one  leaving  children,  some  of  tliein  luigl.t 
not  attain  twerty-one  within  the  limits  ti,\ed  by  the  Rule  against 
Perpetuities  (h),  so  that  the  shares  to  be  ultimately  taken  could  not 
be  ascertained  within  due  time,  and  the  whult'  gift  is  eonse(|ueiitly 
void  ()).     It  was  at  (me  lime  considered  that  in  such  a  case  the  I'lft- 


(ij)  Thed.KjtiiiuM.f /,.,U-.  V.  HiMmon 
was  ili.scussr.!  ill  link  v.  H'lli  (3  VM.  I), 
••4:))  iiid  /'..!,<<  X.  M„H,ky  (5  Apii.  t'a. 
714).  'I'lir  Iduiks  aliitiintl  willi  v-asoH  in 
wliicli  llie  detisiiiii  in  J,,,U:  y,  HiAnnon 
lia.t  lict  II  followed  :  it  will  Im-  siiflifionl 
Id  icfiT  to  .some  of  I  him :  JiiM  v.  .Iiidil, 
.'!  Sim.  .VJ.') :  ,V,  wimiH  v.  .V.  ii„i„n.  ID  id. 
•"•1  ;  i',„„i„,:l  V.  Aiisttn.  12  ih.  218  :  «,«/ 
V.  Har'iinrl.:  2  \ien\.  VfJ  ;  ll,ill  y. 
t'ntrlianl.  I  Riiss.  •JlH.  .-,  Hare.  .VIT  ; 
r-ot'/rjf  V.  (,V(i*v.  1  R.  &  Mv,  ■Mi: 
Hlnirovf  v.  Hnnrork.  Itt  Sim.  :t7l  ; 
W'tUir  V.  Mower.  Iti  Ifc-av.  :ifi.'. ; 
"^iiulhini   V.    Wiillasluii.   Hi   H.a\.    Iflti ; 


.l/i»7i;(  V.  111,1,1,,,,,.  •>:>  Hi'av.  li,". : 
I'lrkliird  V.  iliuiiii,.  2  K.  &  .1.  4:'il: 
Uriiil  \ .  (.'.««/, «;/,  21  Uftty.  478  :  H„uiiii,il 
V.  7'«((H<y. 2tiji«-av.  1)7  :  .s'n  ,//<  \,  .Sm  M. 
1..  R.,  .'i  ell.  342.  n>ferr«l  lo  hclow. 

(^1  If  tin-  t'ifi  wt-n-  •■  to  all  tlic  .iiil 
ditri  of  A.  who  attain  twenty  one  ai,.l 
I  fie  i^Hne  of  nueh  of  tlieiii  n»  !.|i«ll  cli.- 
iindiT  th*t  aue.  leavini;  i-HVii  at  thru 
dlTease."  it  would,  of  inunu',  Iw  Kiml 
|>i.'i  Lord  .SiJburae  in  I't'irti  \.  M'm!,,. 
5.\ji|i.  Ctt.  719. 

U)  Anothpi-  ex»»i|»i»"  of  t!H>  same 
prineipk  »■:..  lie  found  in  Hli'lkl  \. 
HarlHtAI.  IB  t'h.  I).  2M,  ante.  (..  .lie. 
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might  1m'  xevered,  so  that  the  pift  to  the  chiltlrt'ii  minht  he  licld  pood 
as  an  Driginal  gift,  the  gift  to  the  grandehihlren  being  treated  as 
substitutional,  apparently  on  the  ground  that  efTeot  ought  t'  be 
given  to  the  testator's  intention  as  far  as  poRsible  (/).  Hut  in 
applyi  ig  the  Rule  against  Perpetuities,  the  etT.-ct  of  the  Rule  is  not 
allowed  to  influence  the  construction  of  the  will,  and  it  is  now 
establisheil  that  if  the  gift  is  to  a  class  it  cannot  be  sever*"*!  (/t). 


IHAPTKB   X. 


If,  however,  the  gift  to  the  children  is  really  origuial,  and  the  gift  i>ngm»\  nnd 
to  the  ttrandchildren    .substitutional,   the  gift    to  the  ijiihlren   is  '^"••"•'"""•"■l 

■     I         'I'l  r        r        1    ■      I  II  ,         .  K'ltx—  (Mime 

go<xi  (')•  1 ''">'•  'I  a  "'"d  IS  be(iueathe<l  to  the  daughters  of  A.  (a  may  l>c 
(wrsori  living  at  the  testator's  death),  with  a  provi.so  that  if  any  of  ^*'"'" 
them  die  under  the  age  of  twenty-ono,  leaving  issue,  the  share  of  the 
ilaugiiter  .so  dying  shall  go  to  su<  h  of  her  children  as  attain  twenty- 
one  ;  here  the  gift  to  the  daughters  of  A.  is  gotnl.  and  if  one  of  them 
is  born  after  the  testator's  death  and  dies  under  twenty  one,  leaving 
Lssue.  tiie  substitutional  gift  is  clearly  bad.  and  the  original  gift  to 
the  daughter  is  undisturbed.  It  seems  also  to  follow  that  if  a 
daughter  of  A.,  born  in  the  testator's  lifeMme,  dies  under  twenty- 
one,  leaving  children  who  attain  twenty-one,  the  substitutional  gift 
to  those  childien  will  take  effect,  fn  diHtdirr  v.  ./o/insan  («/).  the 
testator  directed  his  trustees,  at  a  period  which  might  possibly 
exceed  the  proper  limits,  to  .sell  his  real  estate  and  divide  the  pro- 
reeds  etpially  among  the  children  of  W.  and  M.,  'and  tlie  lawful  i.ssuv' 
of  su(  h  of  them  as  may  be  then  dead,  leavng  i.ssue."  per  stirpes.  The 
trust  for  sale  was  bad  («),  but  the  substantive  gift  of  the  property 
to  the  children  of  W.  and  M.  was  gotnl.  becau.se,  having  regard  to 
some  peculiar  clauses  in  the  will,  the  Court  held  that  the  gift  to  the 
ehildren  was  an  original  gift  to  them,  with  a  substitutionary  gift  to 
their  issue  in  certain  events.  "  That  will  leave  untouched  the  gift 
to  the  children  who  die  without  leaving  issue,  and  if  by  rule  of  law 
the  sidistitutionary  gift  in  favour  of  the  issue  of  any  of  the  children 
cannot  take  effect,  then  the  original  gift  t-  the  ciiihlren  will  tak. 
effect.  The  corpu;  is  then  effectually  given,  because  it  is  given  to 
a  class  to  be  ascertained  within  the  limits  of  perpetuity,  and  to  take 

(/)  Per  Maliiw.  V.-C,  in  H,  Mf^,l,ii„ 
TrMt?,  L  H..  II  Kq.  4(W.  Si-,,  the  d.'- 
iL-ion  of  111.'  s«mi:  jmlKC  in  Smith  v. 
Snnlh.  "hortly  re|M)rtetl  in  I,.  R.,  ,1  (_'li. 
.■Hi.     It  »»■(  overniltnl  by  the  ('.  A. 

(ti  t'l'irkx  V.  MoKttey.  ,">  Apji.  Ca. 
714.  The  older  caws  are,  Smmnii  v. 
Wi'xlrii  Bea.  rm),  \i,haler  v.  lUMm,. 
ton  \y,  1!,H.  128),  SiHnrt  v.  «WhHl 
'  I..K..  j  rii.  713),  Hak  V.  Halt  (:i  Cli.  D. 


(i4.1),  liiiitinck  V.  Porlhiiid  (7  f'li.  |». 
<)»,■$). 

(/!  <iray  on  I'erp.,  5  .-JSii.  IWKrr  v. 
Srutl.  \V.\  Ilea.  .Ml,  may  Imvr  l>cen  de. 
eidi-d  III!  this  ground,  hut  ihi-  aecurury 
(if  the  ili.i'i^<io!i  .4<.fnii'  doubtful. 

(m)  ISC'h.  J).  441. 

(«)  S(.i>  Uuvlter  v.   Edmmtd.i,  [18931 

:» Ch.  4-.,'-.. 
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Independent 
gift* 


PERPETl'ITY    .WO   REMOTENESS. 

a  vested  interest  within  those  hmits,  subject  to  gifts  over  which 
if  they  are  beyond  the  limits,  fail,  and  leave  the  oricinal  cift  nn 
affected"  (o).  *'     "" 

The  question  whether  a  gift  is  original  or  substitutional  !.,  dis- 
cussed elsewhere  (p). 

Another  difficult  class  of  cases  is  where  the  question  arises  whether 
the  testator  has  made  an  independent  gift  to  each  meuiher  „f  th,. 
class.  Where  he  gives  a  fixed  sum  to  each  member  of  the  class  the 
gifts  are  separable,  and  will  take  effect  or  fail  according  to  the  event 
Thus,  in  Stirrrs  v.  Bcnbotr  (q),  where  the  testator  bequeathed  mi 
to  each  child  that  might  be  born  to  either  of  the  children  of  ..Jther 
of  his  brothers,  it  was  decided  by  Lord  (Vanworth  that  tl,.  gift  was 
valid  as  to  the  children  of  nephews  who  were  born  in  the  t^tato-". 
lifetime,  and  void  as  to  the  children  of  the  other  nephews,  m  said 
it  was  a  mistake  to  compare  the  ease  with  Leake  v.  Robinson.  Tlie 
legacy  given  to  one  of  the  former  set  of  children  could  not  he  had 
because  there  was  a  legacy  given  under  a  similar  descri])tion  to  a 
person  who  would  not  be  able  to  take  because  the  gift  was  too 
remote. 


S^pparaWi' 
inft«. 


Orif/ilh  V. 
Poymatt. 


And  even  where  a  fund  is  given  among  a  number  of  unasrertained 
persons,  so  that  the  share  of  each  depends  on  the  number  of  the 
class,  yet  if  this  number  must  be  ascertained  within  the  limits  of 
the  Kule  against  Perpetuities  the  gifts  are  separable.    Thus,  in 
GriflUh  V.  Pownall  (r),  A.  had  a  power  to  appoint  among  all  ihe 
children  of  H.,  begotten  and  to  be  begotten,  and  their  issue;  and 
in  default  to  tlie  children  equally.    All  the  children  that  H.  ever 
had  (8i.x  in  number)  were  born  at  the  time  of  tlie  creation  of  the 
power,  and  A.  appointed  that  the  share  which  each  cdiihl  of  li. 
btgoiten  and  to  l)e  begotten,  was  entitled  to  in  default  of  apjioint 
ment,  should  be  held  in  trust  for  that  child  for  life,  and  after  its  death 
for  its  children.    Sir  h.  Sliadwell,  V.-C,  held  the  appointment  valid 
He  said  that,  if  the  gift  be  of  the  bulk  of  the  property  amongst 
a  set  of  persons  collectively,  some  of  whom  arc  witliin  the  rule  of 
law  as  to  perpetuity,  but  the  rest  of  them  are  not,  the  gift  is  void 


(o)  IVrCotlon.L.  ■!.,  IN  Cli.I)..  p.  44S. 
See  also  S/ieatmun  \.  .S/«a/ti«r/«,  8  Ha. 
180 ;  Taylor  v.  frohhlm,  .1  !)<•  (;.  & 
Sm.  191  ;  «««•*  V  <l,wh.  a  U.  M.  &  (J. 
."»««  ;  lia^lnih  V.  Rnqerf,  3  V>  .M.  4  U. 
«40. 

(p)  Chap.  XXXVI. 

(q)  3  D.  M.  *  C.  390 ;    BoaghUm  v. 


Ilumjii'on,  1  H.  L.  C.  40H  ,  W Mmim  v 
/>Knran,  30Bca.  111. 

(r)  13  Mm.  39,3.  Then'iiiarksontho 
<«si>s  of  Grifjith  V.  I'otii.idl,  (initmiod 
V.  JiiAril.i,  Calllin  v.  Hroini.  HiCTi  v, 
(I  lUon,  and  Knaitjiitaj  v  TomhitMm 
are  taken  verbatim  from  tiip  fourth 
edition  of  this  work,  by  Mr.  \'iih  ent. 
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in  totd.    That  in  the  case  before  liim  the  gift  was  not  of  the  bulk    .  hapteb  x. 
of  the  fuml,  but  the  testator  merely  direct ed  how  the  .share  of  each 
dauclitiT  should  go  after  Iter  death.     If  fliere  had  been  a  seventh 
(.roiiilith  flaughter,  the  gift  would  have  b.  i  n  bad  an  to  their  children  : 
n.'V.Tth<>le.ss,  the  gift  to  the  elder  children  would  have  been  gO(Ml. 

The  .listinction  wa.s  disregarded  in  Gmnwnod  v.  H<^Hrts  (h),  <,>„««,»,/ v. 
where  the  testator  bequeathwl  personal  property  upon  trust.  anu>ng  ''"*"^'^- 
other  ihings,  to  pay  lii.s  brother  Thomas  an  aniuiity  of  '2m.  a  vear, 
am!  after  his  decease  to  pay  the  same  to  and  amongst  such  of  his 
rliildrni  as  miijht  be  then  lirimj  in  eijual  shares  during  their  respective 
lives,  and  at  the  decease  of  any  of  them,  he  orderitl  that  so  much 
of  tie-  principal  or  capital  .stock  as  had  been  ad.-ipiate  to  the  pav- 
mi'Mt  of  the  annuity  to  which  the  child  so  dying  had  been  entitled 
duruii,'  his  or  her  life,  shoidd  be  sold,  and  the  pnuluce  thereof  divided 
equally  amongst  the  children  of  him  or  her  so  dying,  when  they 
.should  severally  attain  the  age  of  t'v.-nty-one  years  ;  he  gave  them 
vested  interests  tleivin  ;  and  further  direetnl  that  if  any  of  the 
rliildren  of  his  brollier  Thonuis  .should  at  his  (Thomas's)  death  b.- 
dead  and  have  left  issue,  such  i.ssue  should  be  entitled  among  them 
to  tlie  same  sum  as  they  would  eventually  have  been  entitled  to  had 
their  parents  survived  Thomas.  Thomas  survived  the  testator, 
and  left  a  son  Richard,  who  was  alive  at  the  d.  ith  of  tl.e  testator  ■ 
but  it  was  held  by  Sir  J.  Romilly,  M.  H..  tliat  the  children  of  Kichard 
eoul.1  not  take.  He  .said."  The  gift  i.s.  in  the  first  instanc  distin.tiv 
to  a  class,  namely,  to  such  of  the  ehildren  of  his  brother  Thomas  as 
may  he  then  livu.g,  and  Kichard  takes  a  life  interest  in  that  bequest 
solely  m  hi3  character  of  one  of  those  children.  The  gift  ov.t  after 
the  dec.-ase  of  those  children  is  not  confined  to  s.u-li  of  the  children 
nf  iiis  i^rother  us  sho.dd  be  aliv.>  at  the  testator's  .lecease.  and  nothing 
points  to  Richard  more  than  any  other  child  of  Thomas,  who  might 
he  horn  after  the  d<.ath  of  the  testator.  1  an,  ..f  opinion  that  1  must 
UJ.UI.  the  expression  used  by  the  testator,  treat  '  th.^  children  of 
him  or  her  so  dying  '  a.s  another  cla.ss.  and  that  I  cannot  l)e..ai.  ;e  th.. 
testator  has  directe.l  that  on  the  death  of  Thomas  the  fund  is  to  be 
.(lually  divided  between  such  of  his  children  as  shall  be  then  alive 
treat  the  bequest  as  if  it  had  been  a  separate  set  of  bequests  to  each 
of  such  children  as  eventually  cnstituttni  the  cla.ss  ;  and  therefore 
■■n  my  opmion,  he  ha.s  given  this  annuity  to  a  cla.s.s  to  be  ascertained 
at  a  future  period,  and  after  the  death  of  each  of  the  persons  consti- 
••iting  that  class  fo  amjther  class,  some  of  whom  are  j.rohibited  by- 
law from  taking,  by  reason  of  the  Rule  against  Perpetuities.     If  | 

(»)   ITi  Uenv.  U2. 
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must 


Ki-raarkH  on 
Gnenui  id  i: 


\\  hal  foiisti. 
mien  a  ^ift 
to  a  cla»i. 


I  am  of  opinion  that  Richard  is  neitlMT  mentioned  idf  imiividualiv 
described  in  the  will  aa  a  person  takinc  ^to  use  Lord  <  (.ttenlmn,', 
exprejjsion,  in  RnfM-rts  v. Roln-rts  (t) )  a sepHrate  and  individun!  portion 
of  the  annuity  bequeathed  to  Thomas,  but  that  he  takes  it  as  ono 
of  a  class,  ami  that  his  children  intended  l)y  tjie  testator  t„  tgk, 
after  his  decea.se,  are  persons  forming  part  <>i  a  <liiss,  some  of  whom 
are  precluded  from  taking,  and  consequently  that  the  gift  'vtr after 
his  decease  is  void." 

But  Lenkr  v.  Rohhmni  appears  not  to  justify  tiie  ii.sf.  h,.,,.  ,„j„j„ 
of  the  word  "  class."    The  grandchildren  were'not  all  of  one  (Us 
there  were  as  many  .separate  cla.sses  of  frrandchildren  as  there  ww 
children  of  Thomas,  and  although  to  save  repetition  tlie  gift.;  t., 
all  these  classes  was  included  in  one  set  of  words,  the  gift  u,  ..ar), 
of  them  was  wholly  independent  of  the  gifts  to  the  others,  its  «„,„„„, 
having  been  finally  ascertained  at  the  death  of  Thomas,  wl,,,,  the 
number  of  his  children  who  survived  him  or  ])red('ceased  him  li-nvin<T 
issue  was  known.     A  number  of  persons  are  popularly  said  to  form 
a  class  when  they  can  be  designatetl  by  .some  general   iiaiii..,  a« 
■'  children."  "  grandchildren,"  "  nephews  ;  "  but  in  legal  lansiiiaj.-,. 
the  (juestion  whether  a  gift  is  one  to  a  class  dej)ends  not  upon  thew 
considerations,  but  upon  the  mode  of  gift  it^self.  nameh .  that  it  is 
a  gift  of  an  aggregate  sum  to  a  body  of  persons  uncertain  in  immher 
at  the  time  of  the  gift,  to  be  ascertained  at  a  future  time,  and  who 
are  all  to  take  in  equal  or  in  some  other  definite  proportion.-*,  the 
share  of  each  being  dcj)endent  for  its  amount  upon  the  ultinmto 
number  of  persons.   Thus,  a  bequest  of  1000/.  to  the  children  of  A., 
the  eldest  child  to  take  one  moiety,  the  younger  children  the  otii.r 
moiety,  is,  in  or-linary  language,  a  gift  to  one  class  of  persons. 
namely,  children  ;    in  the  legal  acceptation  of  the  words  it  is  a  gift 
partly  to  an  individual,  namely,  the  eUlest  child  of  A.,  and  parth 
to  a  class,  namely,  his  younger  children.    On  the  other  liaiui.  a 
gift  to  A.,  B.,  and  ('.,  and  the  children  of  D.,  share  and  share  alike, 
may,  legally  .speaking,  be  a  gift  to  a  class  (»<),  but  yet  these  persons 


(0  2  I'll  ill.  .Wl. 

(«)  ••  I'orlrr  v.  fujr.  ti  Sim.  I8i".  See 
also  ('1,1, h  V.  I'/iillii,.-:  |7  Jur.  88<i ;  JRe 
Slanhi^pi'i  Trufls.  27  lUn\.  201  ;  Kna/)- 
fling  V.  Ti.mlinMin,  lU  }..  .J.  Cli.  7  ; 
■  tipinall  V.  Ihtchnirlh.  :<.">  Boav.  .■{07.' 
Hf  Ann  ir.«W.v  WiU,  31  Beav.  323  (as 
III  tlic  lajtsitl  Bhare),  aixl  Ihahtnrd  v. 
l)rtihf(,iil.  33  H<«v.  41),  arc  roiitVa  :  sod 
'I'l.,  and  as  to  the  Ifist-nauicd  case,  see 
1»  Jur.  X.  S.,  Pt.  2, 30J.     In  Ke  Vha/lms 


Tni.-^h,  33  L.  .^.  Ch.  183,  it  was  .idniiti.-il 
l>.v  Wood,  V.-C,  that  namiptj  sfmc  "f  a 
class  did  not  make  it  loss  a  class  :  ,voi  lit- 
held  that  the  named  iiersoii  liavitiL!ilii'<l 
liofore  the  testator,  his  share  laiwod  ; 
which  seems  contradictory.  .\-  mni 
tionod  above  (p.  3.34),  the  remark?  mthe 
te.xt  and  the  forejjoini?  note  hit  an 
addition  by  Mr.  Tarman's  (Hiitiirs  i<eo 
the  fourth  edition  of  this  »ork.  hv  .Mr. 
Vincent,  p.  268).     In  Ht  .l/.»«  (  mm 
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Kuuld  not  in  the  ordmarv  acceptation  of  the  term  f.,rn.  a  <Iass.     .h.pteb  x. 

Mor.'DV.T,  under  a  gift  to  a  .-lass,  if  any  ot  the  class  tui<.-.  tjioy  take      

th.'  whole  ;  the  subject  of  «ift  can  never,  therefore,  be  partiy  dis- 
|)i«cii  of  and  partly  undisposed  of;  this  shews  that  t  he  jrrandchildren 
mOm-nmxid  v.  *»./«rt*did  not  take  as  a  class,  fur  suj.posin^  the  gift 
valid.  t!,e  children  of  one  child  of  Tiu.mas  would  have  taken  \n^xX 
of  the  fund,  whil.'  another  part  wouM  have  been  uiidispns..d  of  if 
au#fher  child  of  Thomas  hatl  no  children  (r). 

Hh.  principle  of  (iriffilh  v.  Poiruall  prevail.'fi  in  ( •„iilit,  \ .  H,.,,,,,,  ( „■)     ,  ■„„,„,  v 
«-|,.'r.-a  testator  entitl.^l    to  the  ,.,piity  «f    ndrinpti,.,,  in  |.,„<ls!   ''''""•»•'' 
-ul.j.'  ton  mortgage  in  fee,  deviseil  them  to  T.  I!   ('   for  life   with   "'"'"^■'J  v"'<l 
r.-tmiu«Jer  to  all  and  every  his  child  and  chiklren  .luring-  then'  naiural   '"  '""'  ""'^'' 
hv.-s  if  tr.ore  than  one  :    and  afl.-r  the  dec.ase  ,.f  anv  or  eitlicr  of 
such  child  or  children  then  the  |«trt  or  share  „f  him.  h.r  or  them  so 
dyii.i:  was  uiven  to  his,  her  or  their  child  or  children  lawfullv  hegott.n 
or  to  \m-  begotten,  and  to  lus,  her  or  their  heirs  as  tenants  in  common 
1.  B.  t .  left  s,.veral  children,  .some  I,,,,,,  i,,  ,1,,.  t.-stator's  lifoij,,,,. 
some  after  hjs  death  ;    and  it  wa,s  held  bv  Sir  W".  l>    W,,,,,!    V   ('  ' 
timt  the  .shares  of  the  children  born  in  th.  lifetime  of  the  ,',.stat..'r 
.v.re  well  given  to  th,.ir  children  though  the  gift  to  the  oth,.-  grand- 

.  aiidren  fail.Hj.     Jfe  tl.ought  (!nen,n.^  v.  Hol.,is  was  distinguish-    K> i„„ 

able  because    •  th,.  chihlren  of  !!„■  brother  who  were  born  and  in  •'""""""«' 

...■•It  the  death  of  the  testator,  might  all  have  been  dead  at  the    ^I'tT."^ 

( eati,  of  the  brother,  and  the  case,  therefore,  fell  within  the  rule  i„ 

Imb  V.  Robuis,m.     Ir  was  a  gift  to  a  .-la.ss,  and  all  the  members  of 

the  cia«s  nugiit  bo  pei.sons  without  the  limit..     The  children  born 

at  th«  te,stat<,r'H  death  might  take  no  interest  whatever.     On  this 

Krouiid  the  dreision  in  <,n.:„r,,,l  v.  Hoh.  ,ls  was  no  doubt  perfectly 

right.      .\jid  he  intimate.!  that  the  ca.se  before  him  might  have 

been  snnilar  if  the  devise  had  been  to  the  «ons  of  T.  H.  C.  luing  at 

his  decease,  with  remainder  to  thek  sons  in  fee. 


;  ( a.  «t  p.  317)  iliev  «ii<'  Ritrilxu,-.!  I,v 
iiiidLy,  U  J.,  to  .Ml.  ,l;in.win.  As  h, 
Dmh-ord  v.  Jhnh'oitl,  mv  |mst,  p. 
«.->.  The  princijilc  „n  wliicli  J{f 
(.*«;.f,ii,<  Tnmtji  was  ilccidixl  is  tliat 
.ijift  !i,  11  class  id  not  the  loss  a  cliiss 
-ifi  l«vaiiso  .soiiio  nK-mlH.T.s  <,f  tli«t  ckss 
«L.  n,un.-,l  :  tl.ii.s,  a  ;;ift  "  to  i„v  sun 
.i"r.-  anil  all  s.)ns  uf  minr  who"  niav 
hmafi.f  l»,  born"  is  a  uomi  class 
-1ft.  Hut  a  ^ift  to  a  H.-.ss  an.l  an 
milividu.il  who  is  not  a  nicnilHT  of  that 


ir,'//.r,[lU011A.r.  IH7).     Theque.slion 
is.liscu.sa«lin  C'liap.  -Ml  I.,  in  connection 
null  the  awtiinr  of  hi,,*,..    The  H.cisinn 
in  AV  Chaidin,,  Tru^l^  «as  foljowt'il  l.y 
.lix.Sfl.  M.  |{.,  in  /!,  .tlhn  (n,  AV  ,Ut.r.. 
IIS8I1  \V.  N.  (i.  -14  L.  T.  iMK  2!»  W.  I!. 
4SU:   and  woiiM  appari-nllv  have  Ucii 
f>.llo««l  hy  Kay.  .1..  In  it,  h\„ih.  ,,./„,,f ',, 
7n,./«.  22  Ch.  1).  1 1 1 :  and  l.y  Chitt  v..! 
in  It,' .l„cksn„.  i-,{h.  I).  Kii'.  if  the"  Ian- 
iriiaL-cof  thp  wills  had  not  liwndillrnnt 
.S-r  al-'o  Hi  Men;,,,  \  iKitl  ]  :{ til.  I«7. 
(r)  (lirfiiiriKd  V.   lii^„rU  is  also  dia. 


cl:i--N  i<  not  piini;,   faci,.  a  cliws  i-ift,  u-t  'ir,,,„r,.,.l  v    /-•  j    ■/. 

-.!.  1.   nay  Imve  tli..  same  effect^  L  cus^H    h;   ;:;  ■  ;,,''^^;.   ^ 

I'lft  lo  a  .la..s  .f  the  testator  expresses  („-i   1 1   ||,.i  ',-■'      S       ,1 

»"  u.l,.n„o„  to  that  c.I«,  ,Kn„jIur:j  v.  pLl  l! llZ^, ':, lu.,  ^'^  "'■ 

J.  -Vol..  J. 


V'tmUr- 


338 


t>ERPETinTY   AND  REMOTENESfl. 


I  IIAPTRK   X. 

RenurkH 
thereon  by 
KindcraleVi 
V.C. 


Explanation 
of  frreenuiHid 
V.  Bnhtrts  by 
Komilly.M.K. 


Remarks 
thereon. 


WiUoH  V. 
WiUtm. 
<iift  held  void 
in  part  only. 


Sir  R.  Kinderslcy  said  (x)  he  was  unable  to  see  the  tlistimtion 

here  referred  to :    it  iippeared  to  him  that  in  CMlin  v.  Brm-n 

precisely  the  same  observation  would  arise,  and  that  ii  wmild  be 

equally  true  that  all  the  children  of  T.  H.  V.  that  were  borri  ami  in 

esse  at  the  death  of  the  testator  might  die  in  the  lifetime  of  T.  15.  c. 

ile  did  not  see  how  the  observation  or  the  ground  of  distimtion 

applied  ;  and  it  struck  him  that  the  same  reason  whii  h  wax  given 

in  support  of  Greenwood  v.  Robirts  would  liave  re(]uirf'd  ( 'niilin  v. 

Brown  to  be  decided  in  the  same  way.     It  must  also  bo  ohs.ivcil 

that  the  M.  li.  himself  declared  (//)  that  the  gift  to  prandcliildni. 

in  the  latter  case  would  undoubtedly  have  been  good  if  tin-  class 

was  to  be  ascertained  at  the  death  of  Thomas ;  and  he  reffrnil  liis 

decision  to  the  clause  which  substituted  the  issue  of  anv  cliiltl  of 

Thomas  who  should  die  before  Thomas,  in  the  place  and  to  take 

the  share  of  their  parent,  and  to  the  fact  that  such  issue  took  no 

vested  interests  until  they  attained  twenty-one,  so  tliat  if  liie  chiidi,  n 

of  Thomas  who  were  living  at  the  date  of  the  will  dietl  before  Tlumias 

and  left  children  who  died  under  twenty-one  leaving  nintitcr  issiu', 

it  would  not  be  until  these  remoter  issiie  attained  twenty-one  that 

the  class  would  be  ascertained,  or  the  numbei  of  shares  aseertaiiuil 

into  which  the  fund  would  be  divisible,   and   this  would    be  t(K) 

remote.     This  was  a  new  ground.     It  was  not  taken  in  tiie  ea^e 

itself ;  doubtless  because  the  substitution  clause  said  nothing  about 

the  age  of  twenty-one.     But  if  this  clause  is  to  be  understiMnl  as  so 

referring  to  the  previous  gift  to  grandchildren  in  remainder,  as  to 

import  into  itself  the  mention  of  that  age,  so  also  nmst  it  be  deenuHJ 

to  import  the  declaration  that  the  interests  given  were  "  vested." 

Besides,  the  intermediate  interest  was  given  for  the  benefit  of  the 

grandchildren  during  minority. 

The  distinction  already  notici-d  as  liaving  been  taken  by  Sir  W. 
Wootl  regariling  Greenuuod  v.  Rdh'rts,  was  disregarded  by  lum  in 
WiUim  v.  Wilson  (:).  The  bequest  there  was  of  a  sum  of  money 
upon  trust  to  pay  the  income  to  the  testator's  wife  during  her  life. 
and  after  her  death  in  trust  for  the  then  present  and  future  cbildren 
of  I.  L.  who  should  be  lirimj  at  the  death  oi  the  testator^s  tri/e,  and  wim 
hIkmM  attain  the  age  of  twenty -one  or  marry,  in  equal  shares ;  and 
the  testator  directed  that  the  shares  of  each  daughter  should  be 
settled  upon  trust  for  her  for  Me,  and  after  her  death  for  her  cluldren. 
Sir  W.  Wood  decided  that  the  trust  in  favour  of  a  child  of  a  daugluir 


(x)  Knapping  V.  Tomlnison,  'M  L.  .F. 
Ch.  3. 

(y)  Sjw    Wehsltr    V.    Jioddiiiglon,    26 


iStttV.  138. 
(:)  4  .Jur.  N.  8.  lOTii,  28  I..  .1.  ( 1 .  »•">. 
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who  WM  living  at  the  deatli  of  tlie  testator  was  valid.  He  ftaid, 
•  i  can  conceive  no  ground  why  in  respect  of  a  child  of  I.  L.  in  e.s«,' 
«t  tiie  time  of  the  testator's  dwease  there  .shoidd  nt.t  be  a  direc- 
tion that  her  share  should  be  settled  on  lier  children.  In  Porter  v 
For  {<!)  and  that  class  of  cases  the  dithcultv  arises  from  there 
bdnj:  a  gift  to  a  class  of  persons  some  of  whon.  can  take  whilst  others 
rann..t.  In  these  cases  it  cannot  be  ascertained  what  is  the  share 
of  cttch,  and  hence  the  gift  ia  held  void  as  to  all.  Here,  luwever  the 
children  of  each  child  of  I.  L.  form  a  separate  cla,ss,  and  the 
.shar.'  of  each  class  is  separately  ascertainable  " 

VaUUn  V.  Bfow,.  was  followed  by  Sir  11.  Kin.lersley  in  Kmppinn  Knn,,,n,  .. 
V,  Tomlimnn  {b),  where  the  devise  was  identical  in  its  terms  witli  '''""''•'"•'■>•■ 

that  in  the  former  case.     The  V.-C.  reviewtnl  all  the  cases    and  '"  '"'" ''• 

expressed  his  entire  concurrence  with  Sir  W.  \V.«,ds  decision 
Sir  J.  Komilly  having  also  declannl  (r)  his  approval  of  that  .l.Tision' 
an!  having  referred  his  own  decision  in  (inmu-iMnl  v  Holnrts  to 
proun,!.  which  at  all  events  remove  it  from  apparent  opposition 
to  the  other  authorities  (d),  it  must  be  taken  as  settU^  that  where 
the  .shares  of  all  the  separate  st<Kks  can  be  ascertained  within  legal 
limits,  as  m  th.«e  authorities,  the  rule  in  Leake  v.  H.^h,,,^,  is  not 
appb-Hble  so  as  to  defeat  limitations,  otherwise  valid  of  the 
separate  shares,  ' 

Accordingly,  in  He  R^xssell  (e),  where  a  testator  gave  his  resi.lnary  p  »  „ 
estate  m  trust  after  the  death  of  M.  and  her  huLnd.  for  aU  Z 
daughters  of  M.  who  should  attain  twenty-one  or  marrv  under  that 
age,  with  a  proviso  that  the  share  of  any  daughter  shmdd  be  held 
upon  trust  or  her  for  life,  and  after  her  death  upon  similar  trust, 
or  uer  children  as  were  thereinbefore  providtxl  for  the  children  of 
M .:  ,t  was  held  that  the  proviso  for  settlement  of  the  shares  was 
applicable  to  each  share  separately,  and  that  although  it  would 
have  been  void  for  remoteness  in  the  case  of  daughters  of  M.  born 
a  ter  the  testator,  ,t  was  valid  in  the  case  of  daughters  born  in  his 


Where  the  testator  has  combined  with  the  remote  cla.ss  a  living  nfi  .„      . 
person  in  such  a  manner  as  to  constitute  him  a  member  of  tTif  i^l^HnV 
.•  as.s,  the  gift  to  him  cannot  be  distinguished  from,  and  therefore  Lr,n*^ 
shares  the  fate  of,  the  gift  to  the  other  intended  obje<.t.,  with  which  " 


'■•')  li.Sim.  48j. 

(M  :W  I..  .).  Ch.  a,  lo.lur.  N.  S.  ti-Vi 

"i«v.  i;)7.  i:{K 

{i)  -inuM  V.  Cimgnxv,  1   K.  &  .,iy. 


205  (where  tlic  point  was  nut  taken)   ■« 
overruled. 

(,')(i8!..^|L'CI..  li'lS.  Srv  K,  f,rn.. 
l-y-lru.!,.  IMHIL'I  1  fh.  543.  p««t. 
p.  .1<>4.  "^ 
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Stands  blended  and  associated  ' '  (/").  This  conclusion  was  qurstione.! 
by  a  learned  judge  (<j),  who  thought  the  gift  to  the  living-  ,„.r»on. 
when  associated  with  a  gift  to  a  "  class  "  (all  to  take  as  t.nariis  i,i 
common),  ought  not  to  fail  any  more  than  it  would  if  it  Ii.kI  U...^ 
associated  with  a  gift  to  other  named  individuals  to  take  wuh  lijm 
as  tenanti4  in  common.  Hut  the  conclusion  seems  inevitahii'; 
for  in  the  firmer  case  the  share  of  the  living  person  nmld  not  !).• 
ascertained  but  by  reference  to  the  number  nf  mombera  ultiinati'lv 
included  in  the  class;  and  this  could  not  bi;  iaiown  witliin  duf 
limits.  This  it  was  that  made  the  living  person  one  of  thi-  cIiks, 
subject  to  all  the  conditions  that  appertaim-d  to  that  clmraiti'r 
Leake  v.  Rubinson  shows  that  it  is  not  the  description  of  the  h-pati'mi 
as  children  or  grandchildren  that  constitutes  tlicni  a  class,  hut  the 
mode  and  conditions  of  the  gift.  Sir  \V.  (Jrant  there  ohs.ivi'd  i/o 
that,  »u|)posing  the  distinction  made  (as  was  there  atteniptd) 
between  person-*  capaiile  and  persons  incapable,  there  was  still  fli,' 
dilKculty  of  adjusting  the  j)roportion8  in  which  the  capable  eiiildrcn 
were  to  take,  and  in  determining  the  manner  and  the  periiKJ  nf 
ascertaining  those  proportions  (t). 

Whether  the  result  would  be  the  same  if  the  gift  were  in  joint 
tenancy,  does  not  seem  to  have  been  decided.  In  the  third 
edition  of  this  work  (by  Messrs.  Wolstenholmc  and  Vincent)  (y)  tl;.' 
opinion  was  expressed  that  in  such  a  case  "  the  result  would  ha\r 
been  in  accordance  with  the  learned  judge's  [Stuart.  V.-('.|dictmii: 
because  the  gift,  so  far  as  it  was  to  others  than  the  iiulividiiai. 
being  void,  th(!  whole  fund  would  accrue  to  the  individual.' 


As  to 
provisions 
tor  grand- 
children. 


Mr.  Jarman  remarks  (k)  that  "  a  testator  is  in  less  dang.r  of 
transgressing  the  perpetuity  rule,  whilst  providing  for  his  own 
children  and  grandchildren,  tl  an  when  the  objects  of  his  bounty 
are  the  children  and  grandchildren  of  another;  since,  in  tlie  forniT 
case,  he  has  only  to  avoid  protracting  the  vesting  ui  the  grand 
children's  shares  beyond  their  ages  of  twenty-one  years,  and  then 
the  fact  of  the  gift  extending  to  after-bom  grandchildren  would  not 


(/)  Thus  Mr.  Jnrman,  in  the  first 
edition  u{  tins  work,  p.  233,  citiiii; 
Porltr  V.  for,  6  Sim.  iSTi.  See  J!e 
Mervin,  [1891 1  3  Ch.  197. 

(g)  Stuart,  V.-C,  in  James  v.  Lmd 
Wyn/urd,  1  Sin.  &  Oiff.  58,  .09. 

(A)  2  Mer.  3U0. 

(i)  The  question  mi|2ht  have  been 
raised  in  Webster  v.  Ili^d'nglnn,  i^i  IJea. 
128,  but  the  point  sccnw  to  have  lieen 
taken    for    Ki'antp<l.     A.s    tu    gifts    to 


cla.-- '.s,  see  further.  Chap.  XIII. 

I))  I'.  i')i.  Mr.  Viricml  moiik  -iib- 
scijuinily  to  have  entertaimd  sonic 
Uoul>t  on  the  iMjint,  toi  '■■'.  lliu  foiinli 
eflition  the  pasiaire  n\»  vc  (,ui't»cl  i* 
omitted,  and  there  is  Milpstiiutiil  (in  a 
footnote)the  qucstioe :  "If  *hr  uif*  I'lf 
in  joint  tenancy,  would  the  «h"!i'  Imul 
HCiTue  to  the  individual ! "  I'he  iinTKnt 
editor  I'hare.s  this  douht. 

«•)  First  edition,  \i.  233. 


Ml 


<  lltl'TKH    \. 
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irivfili.irtt.'  it.  bwaiiH.'  till  J  hi-  rl.il.in-n  of  f  |„.  testator  miiHt  !»•  in  ,.«so 
at  Ills  (Lfpas.',  and  l/mr  .-liihlrin  tmist  1...  |w,r„  jn  thrir  lifi-tiiiir,  so 
that  ih.'v  n(><-.-«.H«rily  com.,  into  .'xisf,'!!,-,.  .luring  a  lif..  in  h.'inff.  V>n 
Iho  ..thrr  haml.  a  gift  .-mhracing  the  whol.-  rang.,  of  tl.o  unborn 
>!raiiii<lul(lr<'n  of  anotli.T  living  p.-rnrm  wouKI  |„. d.-arly  v..i.l.  though 
ill.,  shan-s  Hhoul.l  I).,  nin.l..  to  v..st  at  rnaj..ritv  or  i-v.-n  at  liirth 
for  thi.  grnndfatluT  might  hav.>  rhil.ln.n  horn  aft..r  th.-  t.-Htator'n 
,l,M-,.as,..  an.l  as  th."  gift  wouhl  .■xt..n.l  to  tli..  .hihlnn  of  mirh  nft.-r- 
horn  .hiMnm.  it  woul.l  I...  al.solnf,.|y  v..i<l  for  r..ni..t.'n.'ss,  ami  that. 
t.H,.  a.r.,r.ling  to  the  principl,.  already  lai.l  ,|„wn,  without  r.'gaid 
to  til.-  fact  of  ihoro  h.'ing  any  su.li  rhihl  .>r  n.»t." 

•  It  is .l.-ar."  as  Mr. .larnm.,  also  r-n.arks (U).  •■  that,  in  ord..r  to  «.,.., .., 
rcmh-ra  gift  Jo  a  class  of  persons  vali.l.  tlie('.,urt  will  n..t  .l.-part  from   "'"""«"'"" 
the  c.stablish.Hl  rule  of  <ons.ru.-ti.,n.  wlii..Ii  tix.s  its  ran,..  „f  obj....ts :  Mnu?.'...'.*., 
for  though  It  IS  pr.)l.al.h.  that  th.- t..stator.  if  int..rr.Mr„f,.,|  on  the   ■^••»'"  «"' 
point.  W..UI.1  have  cmscnf.-,!  to  r..stri.f  the  class  f.,r  th,-  purpose  of  '"'"*■ 
bringing  .t  within  .luo  limits.  v..f,  as  the  will  infiniaf..s  n..  such 
mh-ntion.  its  ju.lical  expositor  is  n..t  warrant...l  in  so  d..aling  with 
its  .■ont.'iits. 

•As  in  J,r  y.Awlh;,  (/).  wIm-h-  at..stal..r  b...,u..atli,Hl  l(MM>/.  |„  |„.  .,.,  v  U„IU, 
|.la..Hl  ..ut  a.'  .nter..st.  wlii.h  inten'st  h,.  gav.-  to  his  wife  .luring  h..r 
hf..;  and  at  her  d.-ath  h..  gave  the  l(M»i;/.  to  his  ni....e  Marv  Hall 
ami  the  issue  ojh,r  I..I.,  lawfully  l,og,„t,,,  au.l  t..  be  h..g.,ft,.n  " 
ami  .«  ,l,„„.lt  0,  such  ismv,  he  gave  it  to  be  ...p.allv  .livi,|...|  |„.tw,...„' 
th..  .laugi.ters  lh,n  lirl,,,,  ..f  ,|„|„i  .F.-o  an.l  Klizai...th  .l.-e  his  wife 
It  was  „hj,H.t..,l  tl.  t  th..  Iimitati.a.  t.,  th.'  .laugl.f..rs  .,f  .J.,h„  „n.l 
hli7,uh..th  Jee  was  v.ml.  as  l,..i„g  f„„  r..„i.,t...  |„.i„j;  ,„  tak..  ,.fT..,t 
on  a  g..n..ral  failure  .,f  issu..  of  Mary  Hall,  an.l  was  n.,t  conlin...l  to 
'!..■  .laught.Ts  living  at  the  .l..ath  ..f  the  t..stator.  On  the  otli..r 
M..  .  It  wa.s  sni.l  that,  th.M.gh  the  late  cases  ha.l  d...i,|,.,|  that  on 
I  gift  to  .luldreu  g.>n..rally,  su.h  cl,ihlr..n  as  sli.,uhl  be  living  at 
|Im.  tun,.  ..f  the  .listributi.m  ..f  the  fun.l  wouhl  1...  l.-t  in.  vel  it  would 
l>-  v.ry  liar.1  to  adli..r..  to  ,s„rh  a  ml.,  of  cnstru.li.m  so  ri-ndly  as 
t.Ml..f..at  the  ..vi.l..„t  int..nti.,n  ..f  th..  t..stator  in  this  cas...  ..sp..eiallv 
a^  th..r,.  was  no  r..al  p.,ssibility  of  .1.  „„d  K.  .I..e  having  ,.hil.lr..n 
aft.-r  the  testator'8  death,  th..y  b..i,ig  tl,..„  seven! ■•  v..nr.s  old  •   an.l 


(it)  Yml  (tiitiiin.  p.  253. 

(')  I  V,>s.  324.     .Sep  nl:*o  /'.    S.„,,  ,\h 
J"'-'-.  I.,  li..  I!  K,|.  310;    /,.,.  />„,;«,„ 
JiMUJ).  I.-,.-,.     Mnliii„.  V..(;..inr,„,,„, 

;  ■•<"•■'/.'.  17  ch.  1).  .-{.is.  w;:^,  i.oi.i  timt 

iK-couH  Imv,.  rPL'an!  t.,  il„.  fact  tlml  a 
^"nMii,  »„,  past  tiie  ni;.-ot  child- beariiii' 


ill  <Iil<iiiiinini:  hIkiIht  .,i-  i.,,i  »  ^if, 
»»s  void  fur  niiiiitciiis...  Kii'  tli.. 
V.-C.'s  il.ii.si,,ii  i„  ilittt  ,,ii.,e,  so  far  a» 
niraids  tills  point,  is  cnntrarv  l.oth  to 

I>nii(ipK'aii(lt<itli,.ourroiitnfauth.>ritv 
••I'd  !!,.t  ti>  l>r  r.-Iiwl  »,),,„.  S;.c  /.'." 
Ihiwwii,  39  t'h.  1).  at  i>.  Iti3. 
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Gift  to  unborn 
person 
auHwerin; 
a  particular 
description. 


if  there  were  two  ways  of  construing  words,  that  should  be  adopted 
wliich  would  give  effect  to  the  disposition  made  by  the  testator ; 
that  the  cases  which  had  decided  that  after-bom  children  should 
take,  proceeded  on  the  implied  intention  of  the  testator,  and  never 
meant  to  give  effect  to  words  which  would  totally  defeat  sucii  inten- 
tion. But  Sir  Lloyd  Keynon,  M.  R.,  observed  that  it  had  been 
decided  by  several  cases,  that,  in  bequests  to  children,  all  tlioae 
born  before  the  interest  vested  in  possession  were  entitled."  It 
followed  that  the  limitation  in  the  will  was  void  in  its  creation, 
and  he  declined  to  vary  this  construction,  or  to  assume  that  .lolm 
and  Elizabeth  would  not  have  any  more  children,  in  order  to 
give  validity  to  the  limitation. 

(F)  Gifts  to  Contingent  Persons— Limitations  to  a  Series.— 
As  Mr.  Jarman  points  out  {»«).  "  The  doctrine  that  the  validity  of  a 
gift  is  to  be  tried  by  possible,  not  actual  events.is,  of  course,applicai)le 
no  less  to  gifts  to  individuals  than  to  gifts  to  classes.  If,  therefore, 
the  devise  or  bequest  be  in  favour  of  an  unborn  person,  who  may  not 
answer  the  required  description  within  a  life  and  twenty-one  years, 
it  will  be  void,  although  a  person  should  happen  to  answer  the 
description  within  such  period.  Thus,  if  a  testator  give  real  or 
personal  estate  to  an  unborn  person,  who  shall  thereafter  iiappen 
to  acquire  some  personal  qualification,  which  is  attainable  at  nnif 
period  of  life,  and  is  not  necessarily  confined  to  minority,  as  in  the 
case  of  a  gift  to  the  first  son  of  A.  who  shall  obtain  a  comniission 
in  the  Army,  take  a  degree  at  the  university,  or  marry,  it  is  con- 
ceived that  the  gift  would  be  void,  even  though  A.  should  liappen 
to  have  a  son  who  should  answer  the  required  qualification  before 
the  age  of  twenty-one." 

Thus,  in  Proctor  v.  Bishop  of  Bath  and  Wells  (n),  there  was  a 
devise  in  fee  to  the  first  or  other  son  of  A.  that  should  be  bred  a 
clergyman  and  be  in  holy  orders,  but  in  case  A.  sliould  have  no 
such  son.  then  to  15.  in  fee.  A.  died  without  jver  having  had  a 
son,  and  it  was  held  tliat  the  gift  to  B.  was  void. 

So  in  Ibbetson  v.  Ibbetson  (o),  the  testator  bequeathed  ciiattols 
to  the  first  tenant  in  tail  of  the  age  of  twenty-one  years,  who  should 
be  in  possession  of  a  certain  mansion  house  :  as  there  might  be 
successive  tenancies  in  tail  without  any  tenant  in  tail  attaining 
twenty-one,  the  bequest  might  remain  suspended  for  an  indefinite 
number  of  years,  and  was,  therefore,  void  for  remoteness. 

(„)  firs,  edition,  p.  233.  <>«««  on  .settled  chattels  are  rifeired  to 

(n)  2  H.  Bl.  358. 

(o)  lO.Sim.  405,5My.  &C.  20.   Other 


case! 
post,  p. 
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Kit  V.  I/yrd  Dungannon  (/>),  Lord  Duw/nnnon  v.  Smith  (q),  and    (iiArrEa  x. 
W'liiiiiiKin  V.  Field  (r),  were  decided  on  the  same  principle.  ' 


Qiii'stions  of  tliis  kind  frequently  arise  where  property  is  attempted 
to  W  limited  to  a  series  of  persons  answering  a  certain  descrij)tion. 
Ill  siuli  cases,  as  Mr.  Jarman  remarks  (s),  "  there  is  no  principle 
of  law  preventing  a  testator  from  so  framing  and  moulding  his 
disposition,  as  to  make  its  validity  depend  on  subsequent  events  ; 
or.  ill  other  words,  from  availing  himself  of  the  course  of  circum- 
stanci's  po.sterior  to  the  making  of  his  will,  in  order  to  get  as  wide 
a  range  of  postponement  as  possible  ;  for  instance,  he  may  convert 
the  iritiiuled  estate  tail  of  a  person  then  unborn,  into  an  estate  for 
life,  in  <as('  of  his  happening  to  come  in  esse  in  his  (the  testator's) 
lifi'tirne.  In  all  cases  of  failure  under  circumstances  of  this  nature, 
till'  deficiency  is  one  not  of  power  but  of  expression  ;  and  the  ques- 
tion in  every  instance  is,  whether  the  testator  had  clearly  shewn  an 
intention  to  take  the  most  ample  range  or  period  of  postj)onement, 
wiiich  subsequent  circumstances  admit  of.  A  point  of  this  kind 
was  Muicli  canvassed  under  the  will  of  Lord  \'ere  {(),  who  bequeathed 
to  trustees  all  his  household  goods,  furniture,  pictures,  books,  linen, 
\c.,  upon  trust  to  permit  his  wife  to  have  the  use  of  them  during 
liiT  life,  and,  upon  her  death,  to  permit  his  son  A.  B.  to  have  the 
use  of  the  same  goods,  &c.,  for  his  life,  and,  upon  the  decease  of  the 


Ijmilntion 
to  a  aeries. 


Tralator 
may  mould 
his  di8|)osi- 
tion  according 
to  subsequent 
ovcnU. 


Tollemaehr  y. 
Kiirl  of 
Coventry, 


(,i)  I  Hi.  *  War.  .50n. 

((/)  12  (1  &  F.  .■>4(>.  Tills  case  is 
siaii'cl  IhIow  with  nfcri'iice  to  the  que.s- 
tl  <n  of  s('|iaralil(^  liniitntions. 

iri  Kay,  ."ill".  .Sic  also  Unrdimj  v. 
.V„/f,  7  K.  A  li.  \\M ;  Patching  v.  Harnett, 
:>[  h.  .1.  ell.  74(i:ifl  to  youngest  srrand- 
*on  i)f  A.,  livini;  at  decease  of  testator's 
nifc.  who  should  attain  twenty-five) 

l^)  First  (Mlition,  p.  2:U. 

(0  ••  hiril  Dtrrhurft  v.  I>Hlce  of  St. 
MItnm,  "i  Mad.  2112 ;  s.  c.  in  D.  1'.  noni. 
T'lhninrhi  v.  Earl  nf  Citrfntrii,  2  CI.  & 
Kill.  nil.  S  Bll.  N.'  .»<.  r)47.  '^ Compare 
lliis  ca«t'  with  TrnjomicU  V.  Sydenlwm, 
!  I)ii«.  I!t4.  where  a  ti'stator.  after  de- 
Msina  lands  (subject  to  certain  terms 
fur  yiais  nliiih  he  created  for  the  jiur- 
|»i«('S  thcrriiiaflcr  mentione<I)  to  A.  for 
lifp.rpiiiainder  to  his  first  and  other  sons 
III  tail  male,  with  remainder  to  the 
Mist  (laiitfhter  of  A.  in  fail  general, 
mill  riniaiiulers  over,  directed  thet 
"litii  a cirtain  sum  of  money  should  be 


rai.scd  out  of  the  rents  of  his  lands  under 
a  term  of  sixty  years,*  the  same  should 
be  settled  to  the  use  for  life  of  the  per. 
son  who  happened  then  to  be  entitled 
in  [lossession  under  the  limitations  in 
his  will,  witli  remainder  (in  eifeot) 
to  his  issue  in  strict  settlement.f 
When  the  time  arrived  for  laying 
out  the  money,  it  happened  that 
the  person  entitled  in  jiossession  under 
the  limitation  in  question  was  not  in 
esse  at  the  testator's  (ieatli,  and  there- 
fore could  not  bo  made  tenant  for  life 
with  remainder  to  his  issve,  bo  that 
the  trust  for  laying  out  the  money 
had  faili-d  in  event ;  but  the  ground.i) 
on  which  Ijord  Eldon  rested  the 
decision  of  the  House  shew,  that  if 
the  person  entitled  in  possession  hail 
hapiiencd  to  be  a  {lerson  in  esse  at  the 
testator's  death,  the  trust  for  laying  out 
the  money  would  in  his  Lordship's 
opinion  have  been  legal."  [Notes  by 
Mr.  Jarman.] 


*  "this  was  prior  to  the  stat.  40  rieo.  ,">,  e.  98,  stated  jiosi  |('hap.  XI. J," 
t  ■•  Tills  was  the  effect,  though  not  the  precise  language." 
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Devise  to  a 
person  who 
might  not 
answer  a  cer- 
tain qualifica- 
tion within 
allowed 
period, 
held  void, 
irri'speotivcly 
of  event. 


survivor  of  his  (the  testator's)  wife  and  son,  in  trust  for  siicli 
person  as  sliould  /mm  time  to  time  be  Lord  Vcre,  it  being  lijs  will 
that  the  goods,  &c.,  after  the  decease  of  his  wife,  should  from  tiiui 
to  time  go  and  be  held  and  enjoyed  with  the  title  of  the  faniijv,  as 
far  as  the  rules  of  law  and  equity  would  permit.  At  the  death  nf 
the  te.<=t3tor,  tho  title  of  Lord  Vere  descended  ujwn  his  son,  the 
legatee  for  life,  upon  whose  decease  it  descended  to  his  son  (tho 
testator's  grandson,  who  was  also  living  at  the  death  of  t  lie  tcstatnr). 
and,  upon  the  death  of  the  grandson,  it  descended  to  the  ti^stators 
great  grandson,  who  was  born  after  the  death  of  the  testator.  Tliu 
chief  struggle  was  between  the  personal  re[)rcsentatives  of  the  grand- 
son and  those  of  the  groat  grandson.  As  the  former  was  born  in 
the  testator's  lifetime,  it  was  clear,  that  he  mijht  have  been  made 
legatee  for  life,  with  remainder  absolutely  to  the  ]>erson  next  in 
succession,  and  the  question,  therefore,  was,  whether  the  will  authci- 
rised  such  a  construction.  Sir  J.  Leach,  V.-C,  before  whom  tho 
case  was  originally  brought,  decided  in  the  affirmative."  His 
Honour  said  that  bj'  the  rules  of  law  and  equity  every  person  livinn 
at  the  death  of  the  testator,  who  should  become  Lord  Vere.  niifjlit 
be  limited  to  the  use  and  enjoyment  only.  The  son  and  grandsnn 
of  the  testator  were  living  at  his  death,  and  both,  therefore,  wen' 
limited  to  the  use  and  enjoyment  only,  but  the  chihl  who  su(rwlid 
the  grandson  as  Lord  Vere  and  Duke  of  St.  Albans,  was  not  livinu 
at  the  death  of  the  testator,  and  could  not,  therefore,  by  the  rui.'s 
of  law  and  equity,  be  limited  to  the  use  and  enjoynunt  only ;  \w 
took,  therefore,  an  absolute  interest,  which  was  vested  in  his  personal 
repre.sentative. 

This  judgment  was  affirmed  by  Lord  Lyndhurst,  but  was  revprscd 
in  D.  P.  on  the  advice  of  Lord  Brougham,  C.  He  adniittid  tiiat 
the  testator  might  lawfully  have  limitetl  the  chattels  to  go  accordinir 
to  the  decree  of  the  V.-C.  if  he  iiad  used  the  proper  words  ;  but  first 
he  said  there  was  no  authoritv  for  ])utting  that  construction  on  tho 
words  used  ;  and  secondly  he  took  a  new  objection,  founded  on 
the  bequest  being  an  attempted  annexation  of  chattels  to  an  honour; 
which  ho  described  as  an  attempt  to  create  a  new  species  of  limita- 
tion in  succession,  unknown  to  the  law,  to  spring  up  with  tlio 
person,  that  is,  to  the  Lords  Vere  whoever  they  might  be ;  and  he 
mentianed  certain  contingencies,  especiiilly  a  possible  abeyanco  of 
the  honour,  which,  in  his  opinion,  shewed  that  there  might  tw  m 
one  to  answer  that  description  within  the  allowed  period;  and 
.ilt'sough  none  of  those  contingencies  had  happened,  the  soundness 
of  the  limitations  could  not  depend  on  the  event. 
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Point  clroidctl 
in  Tilth  niitrhi' 
V.  CmiHtrtj. 


Lord  St.  Leonards  has  criticised  this  judginent  (m).  and  has  adduced 
authorities  to  shew  tiiat  chattels  may  be  limited  to  go  along  with 
an  hei  )ur  ;  and  with  regard  to  the  question  of  construction  (which 
is  of  the  greatest  interest  here),  he  distinguishes  between  a  com- 
nenilious  limitation  to  several  persons  successively,  where  the  legal 
limit  can  clearly  be  marked,  as  in  Lord  Vcre's  will,  and  a  limitation 
like  tiiat  in  Lord  Durujnnnon  v.  Smith,  wliere  only  one  person  was 
to  take,  and  it  depended  on  the  event  whetlier  the  person  who  lived 
to  answer  tiie  description  would  or  would  not  come  in  esse  within 
the  legal  period.  He  thought  TregiintccU  f.  Si/denham  i.  grave 
authority  for  giving  effect  to  such  a  limitation  as  that  in  Lord  Verc's 
will  a.s  far  as  the  events  would  allow,  keeping  within  the  legal 
boundary. 

Tliere  has  been  much  discussion  as  to  the  ultimate  decision  in 
TiiUcmarfh-  v.  Coventry.  According'  to  some  of  the  common  law 
judges  in  Lml  Duntjannon  v.  Smith  (r),  although  all  that  was 
ilcoided  in  Tollemache  v.  Coventri/  was  that  the  great  grandson  did 
not  take,  yet  the  reasoning  on  which  this  decision  proceeded  was 
oquaily  unfavourable  to  the  claim  of  the  grandson,  and  undoubtedlv 
this  would  have  been  the  logical  result  of  Lord  Hrougham's  reasoning. 
Hut  he  (lid  not  go  .so  far,  and  it  .seems  clear  from  the  concluding 
words  of  his  judgment,  and  from  the  headuote,  that  the  decision 
was  in  favour  of  the  grandson.  This  is  now  generally  accepted  as 
tiie  result  of  the  case  (ir). 

The  principle  to  be  deduced  from  these  authorities  is,  that  where  Eesult  of  tlio 
tliere  is  a  gift  to  a  series  of  persons  answering  a  certain  description,  •""'"'"'"'*• 
it  is  goihl  so  far  as  concerns  the  first  member  of  that  series,  if  he  must 
tike  on  the  death  of  a  living  person,  although  the  gift  may  be  bad 
as  regards  the  second  and  all  the  later  members  of  the  series,  because 
otherwise  they  might  po.ssibly  take  beyond  the  limits  fixed  by  the 
I{ule  against  Perpetuities  (x). 

It  will,  of  course,  be  remembered  that  according  to  the  doctrine  aiiWren 
si'ttled  by  recent  ilecisions  (y),  a  child  en  .eiitre  .sn  mere  is  considered   *'^^""'*'- 
a  living  person,  and  consequently  if  there  is  a  devise  upon  trust  f'>r 
each  son  of  A.  successively  for  life,  with  remainder  to  his  sons  in 


!iii  I..1U  iif  I>ii)|i.  :{3li ;  (iray  on  l'i;r|). 
;40l  "iMi.  Ni'o  thp  observations  of  Hall, 
V.C.,  ill  III  ItJiirtn.  1!)  Ch.  I).  .■)25.  .'Sci. 
also  He  Viscount  Exmuiith,  iW  Ch.  U. 
I.>8. 

irj  i2  n.  &  F.  54fi. 

[iv]  Ri:  Viicnunt  Ezmouth,  23  Ch.  D. 


l.")8;  Hf  JohnsUm,  26  Ch.  D.  538;  Re 
II ill.  !I!»02J  1  Ch.  807. 

(x)  (irny,  IVrp.  §  406  sei|.  Ar  to 
the  nature  of  the  interest  taken  liy  the 
first  member  of  the  series,  see  Chan. 
XX.KIII. 

(.'/)  .See  post.  Chap.  XLII. 
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tail,  and  a  son  of  A.  is  en  ventre  sa  mere  at  the  testator's  deiith,  then 
if  this  son  becomes  tenant  for  life  by  the  failure  of  the  jirior  limita- 
tions, the  limitations  after  his  life  estate  are  valid,  ithougli  itmav 
be  to  his  interest  to  contend  that  they  are  void  under  the  Rule 
against  Perpetuities  (z). 


Shiftins 
clauHo  or 
irift  over 
on  broach 
of  condition. 


It  is  hardly  necessary  to  say  that  a  shifting  clause,  or  a  gift  over 
on  breach  of  a  condition  (e.g.,  a  name  and  arms  lause)  is  void  unless 
it  must  necessarily  take  effect  within  the  period  allowed  hv  the 
Rule  again.st  Perpetuities  (a),  or  unless  it  is  annexed  to  an  estate 
tail  (6). 

In  Bacon  v.  Proctm  (c),  land  was  devised  in  trust  to  pay  the  rents 
to  such  person  of  the  testator's  own  name  as  for  the  time  being 
should  succeed  to  his  title  of  a  baronet,  to  the  end  tiiat  liis  said 
estate  might  be  continued  in  his  name,  blood,  and  family,  and  be 
enjoyed  and  go  along  with  his  title,  so  long  as  the  rules  of  law  and 
equity  should  permit :  it  was  held  that  the  testator's  eldest  son 
took  a  life  interest  in  the  estate. 

The  case  of  Muckworth  v.  Hinxman  (d)  has  been  already  referred 
to.  The  decision  is  questioned  by  Lord  St.  Leonards  (e)  and  by 
Mr.  Gray  (/). 


Gift  to 
survivor 
of  claiw. 


It  is  clear  that  a  gift  to  the  survivor  of  a  class  of  persons  is  bad 
if  he  will  not  necessarily  be  ascertained  within  the  period  allowed 
by  the  Rule,  although  a  gift  to  the  whole  class  might  be  good.  Thus, 
if  property  is  given  upon  trust  for  A.  for  life,  and  after  his  death 
upon  trust  for  his  children  during  their  lives,  and  after  the  death 
of  all  the  children,  except  one,  upon  trust  for  that  one  absolutely, 
this  ultimate  gift  is  bad  for  remoteness  (</).  Cases  of  this  kind  must 
be  distinguished  ir/.a  those  in  which  successive  life  interests  are 
given  to  a  cluss  of  imborn  persons.  These  arc  discussed  in  the 
next  section. 

A  gift  of  property  to  persons  answering  a  certain  descrip- 
tion at  the  testator's  death,  is  free  from  objection  on  the  score  itf 


(:)  Re  Wilmer'n  Trusti,  [1903]  2  Ch. 
411. 

(«)  Bennelt  v.  Bennett,  2  Ur.  &  Hm. 
at  p.  27t).  The  iiitroduclioii  of  these 
executory  limitations,  of  a  kind  un- 
known to  the  common  law,  was  the 
reason  » ■  ich  le<l  to  the  establishment 
of  the  Ki  •  aiiainst  Perpetuities  in  its 
prevent  fi^  ;u  :  ante,  p.  296. 

(i>)  Antf.  p.  321.     See  further  as  to 


shifting;  clauses,  post.  Chap.  XXXVIIl. 

(r)  T.  &  ri.  31. 

(rf)  2  Keen.  658. 

(e)  Law  of  Property,  341. 

(/)  Perp.  §  39'J,  n. " 

(3)  Garland  v.  Brown,  10  L.  T.  292 ; 
Conrtier  v.  Oram,  21  B"-a.  !t|.  ,S«-  the 
r.-niarks  on  lie  Ashforlh.  [190.".]  1  Ch. 
535,  pes',  p.  373. 
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remotfiu'ss,  and  sometimes  a  gift  whicli  suppestj*  an  intention  on 
the  part  of  the  testator  to  give  property  to  persons  in  sucjession 
lias  b.Mii  held  to  be  a  gift  to  individuals  living  at  hif  deat'n  (h). 

Ill  Ki  R'>l>ertn  (i).  tl"'  testatrix  bequeathed  a  fund  ujion  trust  for 
her  brother  J.  R.  G.,  for  life,  and  after  his  death  for  his  son,  A.  R.  G., 
for  life,  and  after  the  decease  of  both  of  them,  upon  trust  to  pay  the 
inromc  "  for  life  unto  any  immediate  or  direct  descendants  of  my 
said  brother  and  nephew  who  shall  bear  the  name  of  R.  G.  only, 
and  from  and  after  his  or  her  decease,  or  in  case  of  failure  of  any 
such  iininediatc  or  direct  descendant  of  my  said  brother  t  nephew 
who  shall  hear  the  name  of  R.  G.  only,"  then  upon  trust  for  certain 
(haritiw.  Hall,  V.-C,  thought  that  the  trust  was  intended  to 
nciude  a  series  of  persons  answering  the  description  of  descendants, 
and  was,  therefore,  void  for  remoteness.  The  Court  of  Appeal, 
however,  held  that  the  gift  after  the  death  of  the  brother  and  nephew 
was  to  a  class  consisting  of  their  descendants  th(  ^  living  and  bearing 
the  name  of  R.  G.  for  their  lives,  and  was,  consequently,  a  valid 


rlUPTBR   X. 


gift 


Grcqmy  (k). 


The  cases  of  Brett  v.  Sawbridge  (/),  and  Pdhan   v. 
are  referred  to  in  a  subsequent  part  of  thi':  work. 

Wht'i'  freehold  lands  are  limited  in  strict  settlement,  and  lease- 
hold or  other  personal  property  is  vested  in  trustees,  upon  corre- 
sponding trusts,  but  so  as  not  to  vest  absolutely  in  any  tenant  in 
tail  till  lie  shall  attain  the  age  of  twenty-one  years,  but  on  his 
Jiath  under  age  to  devolve  as  the  freeholds,  this  trust,  so  far  as 
it  is  limited  in  favour  of  tenants  in  tail,  is  void,  since  by  the 
death  of  successive  tenants  in  tail  under  age  and  leaving  issue, 
the  vesting  of  the  leaseholds  might  be  deferred  beyond  the 
period  allowed  by  law.  Care  should  therefore  be  taken 
thfl'.  the  vesting  is  only  deferred  till  some  tenant  in  tail 
hv    purchase      attains      the      age     of     twenty-one     years  (/). 


Vesting  of 
pereonal  pro- 
jKTty  givi  n 
in  strict 
settlement 
must  not 
be  deferred 
till  any  tenant 
in  tail  attains 
twenty-one. 


lA)  Ctmm.  of  PotuUion*  v.  De  CUf- 

r/.  1  Dr.  &  War.  245 ;  Liky  v.  Uiy, 
1  Ha.  580;  ante.  p.  219. 

Ill  I'JCh.  I).  •"•-'0. 

(jl  .■)  Bro.  F.  C  141. 

U)  3  Bro.  I*.  C.  204.  Sec  post, 
lUp.  X.X.XIU. 

(()  This  is  the  commoD  form,  3  David- 
M.ns  IVc.  602.  027.  If  the  claus  • 
4o(M  short  with  the  proviso  airainst 
absolute  vestinjt,  and  omits  the  con- 
iluJinc  Eift  over,  remoteness  is  avoided 
without  help  of  the  words  "  by  pur- 
iKoss'."  K.->r  thrn  thrrr  isi  nn  prift  nf 
the  persoTially  except  in  the  primary 
trus!,  and  under  this   tnist  it   vests 


absolutely  in  the  first  tenant  in  tail  by 
purchase  :  and  the  proviso,  being  but 
an  accessory  to  that,  must  be  construed 
also  to  relate  only  to  tenants  in  tail  by 
purchase :  ('hrittie  v.  Ounling,  L.  IS., 
1  H.  L.  279;  Marttlli  v.  llullouny. 
L.  R..  5  H.  L.  532.  (It  should  bo 
mentioned  that  this  somewhat  forced 
construction  was  not  approved  by  Lord 
St.  Leonards,  L.  R.,  1  H.  L.  at  p.  293. 
or,  apparently,  by  Lord  Cairns,  L.  R., 
">  H.  L.  at  p.  1('3).  According  to 
this  construction,  however,  the  inten- 
tion tn  keep  the  two  sprricw  of  pro- 
perty together  as  long  as  possible  fails. 
The  concluding  gift  over  is  required  to 
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in  a 


'i-queiit 


The  authorities  on  this  subject  are  discussed 
chapter  (m). 

r.iftto  (G)  Gifts  to  Unmiorn  Persons  for  Life,  and  Sihskqvkst 

"oHri^ur  Limitations  («).-As  Mr.  Jarman  points  out  (o),  "If  tli.-  objcKN 
of  a  future  gift  h  within  the  line  prescribed  by  the  Kulc  against 
Perpetuitie.",  of  rour.se  it  is  immaterial  what  is  the  nature  of 
the  interest  which  such  gift  confers  (p).  It  would  be  verv 
absurd  that  persons  .should  be  competent  to  take  an  oatatc 
in  fee  in  land,  or  an  absolute  interest  in  personalty,  and  novpt 
theless  be  incapable  of  taking  a  temporary  or  terminable  intrrpst 
(for  the  larger  includes  the  less),  and  yet  it  would  not  bo 
difficult  to  cite  dicta  (7).  nay,  even  to  adduce  a  decision  (r),  pro. 
pounding  the  doctrine  that  a  life  interest  cannot  be  given  to  an 
unborn  person."  The  fallacy  probably  arose,  as  Mr.  .Jarman 
suggests,  from  the  terms  in  which  the  rule  in  Whithy  v.  MihMI  (<j 
has  been  often  laid  down,  namely,  that  you  cannot  give  an  estate 
for  life  in  land  to  an  unborn  person,  with  remainder  to  his  mw, 
which  has  been  read  as  two  distinct  propositions,  the  one  affirniinjj 
the  invalidity  of  a  limitation  for  life  to  an  unborn  person,  and  the 
other  the  invalidity  of  a  limitation  to  the  issue ;  though  in  fact 
all  that  is  meant  to  be  averred  is,  that  a  limitation  of  land  by  wav 
uf  remainder  to  the  cliildren  or  issue  of  an  unborn  person,  follnwinn 
a  gift  for  life  to  such  unborn  person,  is  bad,  which  it  rlearly  is, 
under  the  rule  which  has  been  already  considered  {t). 


pfToctuate  this  intention,  and  as  this 
gift  contains  trusts  for  tenants  in  tiiil 
taking  liy  descent,  the  rule  of  construc- 
tion I'ift  abh'ahed  in  Christ  if  v.  (Innling  is 
inapplicable,  and  the  words  "  by  pur- 
chase "  are  needed  to  obviate  remote- 
ness ;  see  Gwlinij  v.  Goiling,  X  DeG.  J. 
&  S.  10.  In  Harriiiyhn  v.  JlnrrimjUjii. 
L.  R..  5  H.  L.  87,  where  chattels  were 
directed  to  gii  with  settled  land  "  so  far 
as  the  rules  of  law  or  equity  wi>uld  per- 
mit," the  j)erson  next  in  suceession  be- 
came entitled  to  the  chattels,  whether 
the  trust  was  effectual  or  whether  it  was 
void  for  remoteness,  and  the  question 
as  to  the  effect  of  those  words  was  not 
decided:   see  Chap.  XXXII 1. 

(m)Chap.  XXXIII.  s?ct.42of  theCon- 
veyaiuine  Act,  1881-  which  empowers 
trustees  of  land  to  which  an  infant  is 
entitled  in  possession  to  accumulate 
the  surplus  rents,  applies  to  tenants 
in  tail  by  descent. 

(n)  As  to  children  en  ventif,  see  ante, 
p.  2il8. 

(o)  First  edition,  p.  239. 

(p)  Cotton  V.  Heath,  I  Roll.  Ab.  612, 


pi.  3  ;  Mwlb'irou'jh  v.  tliMuliAin,  1  Ki 
♦1.5  ;  Doe  d.  Tnilei)  v.  (li(ii»iM.4  Taunt. 
313  ;  Doe  d.  Lirersage  v.  Vauijhan,  1  ]) 
&  Ry.  52.  5  B.  &  Aid.  4IU :  AsM,;/  \ 
Ashley,  (>  Sim.  358  (cross  remaimln- 
botween  unborn  jiersons  for  life) ;  Ikm, 
V.  Page.  3  T.  R.  87,  n.,  I]  East,  (!03, 
llinj  V.  Earl  of  Coiinlrii.  3  T.  R.  83; 
Fouler  V.  liomney,  II  Kast,  .V.lt;  /(.» 
nett  V.  iMire,  5  M.  k  Pay.  485.  7  Hiiu. 
535  ;  Rotitledije  v.  Diirril,  2  Ve.n.  jiin. 
300;  Burley  v.  Kvehjn.  US  ,siin.  :>!«i: 
llamjiUiu  V.  //»/»»>«,  5  t'h.  1).  1K3:  aiicl 
see  Fearne,  C  R.  503.  See,  howevrr. 
the  criticism  of  Malins,  V.C.,  in  Slum 
v.  Cnckercll,  L.  R.,  7  Kq.  at  p.  370.  oi, 
the  decision  of  Shadwell.  V.-C..  in  Aih 
ley  V.  Ashley,  sup.  as  to  cross  n'raaindors 
for  life  to  unborn  person*. 

(?)  Deerhurst  v.  ,St.  Alhnu...  5  .Madd. 
at  p.  278. 

(r)  Hayes  v.  Hayes.  4  Rum,  311:  »"" 
as  to  this  case,  0  Hare,  2.5".  1  Oill,  .IT. 
5  Ch.  D.  188. 

(«)  See  above,  p.  284. 

(f )  Sec  above,  p.  285 
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•'  As  a  gift  for  life  to  an  unborn  person  is  valid,  so  it  is  clear  is  a 
reniaimUT  expectant  on  such  gift,  provided  it  be  made  to  take 
effect  in  favour  of  piTsons  who  are  competent  objects  of  gift  (u) ; 
though  here  also  a  fallacy  prevails  ;  for  it  is  not  unconunou  to  find 
it  statetl  in  untjualified  terms,  that,  tliough  you  may  give  a  life 
i,t  to  an  unborn  person,  every  ulterior  gift  is  necessarily  and 
aftsoiiitely  void ;  and  some  countenance  to  this  doctrine  is  to  be 
found  in  the  judgment,  as  reported,  of  an  able  judge  (i),  though 
the  adjudication  itself,  rightly  considered,  lends  no  support  to 
snv  such  doctrine,  as  the  ulterior  gift,  which  was  there  pronouncetl 
to  be  void,  was  nothing  more  than  a  declaration  that  the  property 
should  go  according  to  the  Statute  of  Distribution  ;  so  that  the 
(laiiu  of  the  next  of  kin,  who  wai  held  to  be  entitled,  was  perfectly 
ronsistcnt  with  the  will,  unles^-,  iudt-ed,  it  applied  to  the  next  of 
kin  at  till"  deatii  of  the  unl  >,  .  4  ■>  for  life,  which  would  have 
been  clearly  void,  as  embrsi  s  who  would  not  huve  been 

ascertainable  until  more  than  ^  »-'!;e  years  after  a  life  in  being  ; 
but  for  this  construction  tht/"  seems  to  have  been  no  ground  "  {«.'). 

And  as  a  gift  to  an  unborn  person  for  life  is  good,  so  the  gift  of 
a  life  inter'-st  to  an  unborn  person,  determinable  on  a  certain  event 
happi'ning  during  his  lifetime,  is  good,  although  the  event  may  not 
happen  within  the  period  of  a  life  in  being  and  twenty-one  years 
afterwards  (j;). 

It  is  clear  that  successive  life  interests  may  be  given  to  a  nu  .iber 
of  unborn  persons,  provided  they  vest  within  tlie  period  allowed 
by  the  Rule :  as  in  the  case  of  a  gift  to  A.  for  life  and  then  to  liis 
children  successively  for  their  lives;  here  all  the  children  living 
at  A.'s  death  take  vested  interests,  although  the  time  of  their 
enjoyment  is  uncertain  {y).  For  the  same  reason,  cross-remainders 
for  life  can  be  given  to  unborn  persons  (z). 

A  trust  for  the  testator's  brothers  for  their  lives,  and  then  for 
the  benefitof  their  children,  from  year  to  year,  "as  the  law  admits," 


CUAFir.R   X. 

A*  to  fcifi* 
in  reinaiiider 
ex|>i'Ctaiit  on 
estate  fur  life 
to  ui.lKirn 
pcraon. 
Kenerully. 


.Successive  or 
cross  lift! 
intcn>Htg  to 
nnbom 
persons. 


(«)  Riiulh(l(jc  V.  Dorril,  2  Ves.  jun. 
set);  Emnf  v.  Walker.  3  Cli.  D.  211  ; 
WmnuriijU  v.  ililltr,  [1897J  2  Ch.  25.5; 
Ik  Jioherti,  19  Ch.  U.  520. 

(r)  Sec  Cnoh  v.  Hoirkr,  2  Kcc.  54. 

(if)  Mr.  Jaruian,  in  the  tirst  edition 
of  this  work,  p.  241. 

U)  Wii.tiwrisht  V.  Milkr,  j  18971  2 
rii.  2.").">,  followini;  the  dicta  of  Knisrht 
Bnico.  V.-C.  in  liowjhtrm  v.  Jamea, 
I  Coll.  C.  C.  2(j,  ai.d  distincuishing 
Hod,]ion  V.  Hal  ford,  1 1  Cli.  1).  9.59. 

!!/>  f;.".-;fi  v'.  (Innrh,  3  n.  M.  *  <;. 
3«ti ;  (hrknd  v.  Browi',  10  L.  T.  292 ; 
R.    Ilnrijnavfs,   43  Ch.    D.    401  ;    Re 


Aah/ortti,  [1905]  1  Ch.  535.  The  decision 
in  IKAi%  v.  I  oh  Lmdtcke,  [190(1] 
1  Ch.  783.  seems  erroneous,  being  incon- 
sistent with  the  doctrine  laid  down  by 
Lord  Cranworth,  C,  in  (!o<ith  v.  (I'luth 
(3  D.  M.  &  a.  p.  383),  that  a  (lift  to 
iinlMirn  cliildren  for  life,  with  benelit  of 
survivorshipamong  theiii.is  "a perfectly 
Kood  trust."  The  question  whether  the 
gift  to  t'  ^  'urvivor  was  gooti,  Ijcing  a 
contingent  ivmainder,  was  not  argued. 
(s)  AMiy  V.  AMry,  6  Sjim.  358; 
ant«»,  not.->  (/.);  a^  t'>  this  ea-f,  =ee  Oray, 
§  207. 
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cHAFTiR  X.    was  hfld  to  cease  twenty -one  ycais  after  the  decease  of  the  suf. 
viving  brother  (x). 

But  if  the  ultimate  gift  is  to  a  person,  or  class  of  persons,  who 
cannot  be  ascertained  within  the  period  allowed  by  the  Hule,  it  j, 
void  for  remoteness  {y). 

It  was  at  one  time  supposed  that  a  gift  of  this  kind  would  he 
good,  if  the  intervening  interests  could  be  destroyed  by  alienation 
or  release.  Thus,  in  Aivrn  v.  Lloyd  {z),  where  person.ilty  was 
bequeathed  to  the  issue  of  A.,  a  living  person,  share  and  share  aliki' 
for  their  lives,  and  for  the  survivors  and  8)irvivor,  and  after  the 
decease  of  the  survivor,  to  the  executors,  administrators,  and  os^iigns 
of  the  survivor,  Stuart,  V.-C,  held  the  ultimate  limitation  valid. 
on  the  ground  that  "  each  of  the  tenants  for  life  had  as  niiirh  right 
to  alien  his  contingent  right  to  the  absolute  interest  as  to  alien  his 
life  estate,"  But  the  notion  that  the  power  of  alienation  is  of  itself 
sufficient  to  exclude  the  Rule  is  now  explodtnl  (o),  and  Anm  v. 
Uoyd  is  overruled  (6). 

(H)  Effect  of  the  Rule  on  Ultf.rior  Limitations.  -  Wliere  a 
gift  is  void  for  remoteness,  all  limitations  ulterior  to  and  dependent 
on  such  remote  gift  are  also  void,  though  the  object  of  the  prior  gift 
should  never  come  into  existence.  Thus,  in  the  often-citiHl  case  of 
Proctor  V.  Bishop  of  Bath  and  Wells  (c),  there  was  a  devise  to  the 
first  or  other  son  of  T.  P.  that  should  be  bred  a  clergyman  and 
be  in  holy  orders,  and  to  his  heirs  and  assigns,  but  if  the  sail 
T.  P.  should  have  no  such  son,  then  to  T.  M,  his  heirs  and  assigns. 
T.  P.  died  without  ever  having  had  any  son.  As  by  the  canons  of 
the  Church  no  person  can  be  admitted  into  deacon's  orders  before  the 
age  of  twenty-three,  or  be  ordained  priest  before  twenty-four,  it 
was  clear  that  this  qualification  postponed  the  devisee's  interest  until 
he  attained  the  age  of  twenty-three  at  the  least.  The  Coui  of  C.  P., 
therefore,  held  that  the  first  devise  was  void  for  remoteness,  and  that 
the  devise  over,  as  it  depended  on  the  same  contingency,  was  &Lo 
void  ;  observing,  that  there  was  no  instance  of  a  limitation  after  a 
prior  devise,  which  was  void  for  the  contingency's  being  too  remote, 
being  let  in  to  take  effect  {d). 


Limitations 
dependent 
on  a  remote 
gift,  void. 


(x)  Pownall  V.  Graham,  33  Eea.  242. 

(V)  Rt  Gage,  [1898]  1  Ch.  41)4. 

(z)  L.  R.,  5  Eq.  383. 

(a)  Supra,  p.  305.  .See  Curtis  v. 
Lukin,  5  Bca.  147. 

(6)  Re  HargreareK,  43  Ch.  D.  401. 
iSee  Rt  Hrown  and  tiibhj.  3  Ch.  D.  liit). 

(c)  2  H.   Bl.  358;    also  referred  to 


post,  p.  356.  The  principle  o{  course 
applies  to  appointments  under  pcmorfl : 
Routkdge  \.  Dorril,  2  Vcs.  jun.  3i' ; 
ante,  p.  319. 

(d)  In  Robinson  v.  Ilardcwille,  2  Br. 
C.  C.  22.  2  T.  R.  241,  .380,  781,  it  Is  not 
clear  on  what-  gruuiui  tiie  UKtiiuii 
proceeded. 
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On  tlip  same  principle,  if  there  is  a  gift  of  personal  property 
upm  trust  for  all  the  rhildren  of  A.,  a  living  person,  who  ari>  living  ,„„.  ^ 
at  the  expiration  of  twenty-eight  >\ars  from  the  testator's  death,  """»'";•■ 
and  in  default  of  such  children  to  X.,  the  gift  over  is  void  (e).  So 
if  tli.re  is  a  gift  of  personal  property  to  A.  for  life,  and  after  his 
,l.'8th  to  his  children  who  attain  twenty-five,  and  in  default  of 
such  riiildren  to  H.,  the  gift  over  is  void  (/).  In  Rf  Ahbott  (</), 
Stirling.  .1..  said  :  "  It  is  settled  that  any  limitation  depending  or 
cxpiHtant  upon  a  prior  limitation  which  Ls  void  for  remoteness  is 
invalid.  The  reason  appears  to  be  that  the  persons  entithKl  under 
the  .siilw>t|Ut>nt  limitation  are  not  intended  to  take  unle.os  and  until 
the  prior  limitation  is  exhausted  :  and  as  the  prior  limitation  which 
is  void  for  remoteness  can  never  come  into  oi)eration,  much  less 
be  exhausttnl,  it  is  impossible  to  give  effect  to  the  intentions  of  the 
settlor  in  favour  of  the  beneficiaries  under  the  subsequent  limita- 
tion." It  is  submitted,  however,  that  the  true  reason  is  that  in 
applying  the  Kule  against  Perpetuities  the  Courts  do  not  regard 
the  intention  of  the  testator,  and  that  they  regard  possible,  aiul  not 
actual,  <vent8 ;  under  such  a  gift  as  that  in  Palmer  v.  lloliurd, 
A.  might  have  a  child  under  seven  years  of  age  at  the  testator's 
death,  and  in  that  case  B.'s  interest  would  not  vest  within  the  period 
allowetl  by  the  Rule ;  the  gift  over  is,  therefore,  bad  ab  initio  (»).  If 
the  intention  of  the  testator  were  regarded,  then  in  the  event  of  A. 
never  having  a  child,  the  gift  over  would  be  given  effect  to.  But 
this  is  not  the  rule  (/). 

But  a  limitation  following  one  which  is  too  remote  may  be  good,  Ii..l.prn<lont 
if  it  can  take  effect  independently  of  the  vo^d  limitation.  For  """**" 
example,  a  gift  over  in  default  of  appointnxent  may  be  good,  although 
the  preceding  power  of  appointment  is  bad  for  remoteness  (k). 
So,  where  a  testator  devised  property  to  trustees  upon  trust  to  soil 
it  after  the  expiation  of  forty-nine  years  from  his  death,  and  to 
divide  the  proceeds  of  sale  among  persons  ascertamable  within  the 
limits  of  the  Rule,  it  was  held  that  although  the  trust  for  sale  was 
void,  the  legatees  were  entitled  to  the  property  {/).    More  difficult 


liiiiitutions. 


(e)  Pttlmtr  v.  IM/orif,  4  Buas.  403, 
aiilf,  p.  299.  It  "dwi  not  appear 
»hrther  the  |icr>ion8  to  take  under  Ihc 
tift  over  were  living  at  the  teetator'a 
death:  .w  (iray,  §  252,  n.  See 
liiirlvj  V.  KnlyH,  16  Sim.  290,  post, 
p.  352.  n.  l<i). 

[f]  Per  .Ie.4vl,  M.  R.,  in  MiUa  v. 
H'lrhnl,  12  t'h.  1).  at  p.  703,  quoted 
|iost.  p.  3J7. 


(y)  [ISft-JllCh.  atp.  57. 

(t)  See  per  Leach,  M.  R.,  in  Palmtr 
V.  Hol/ord,  Hupra. 

(?)  See  Jlilea  v.  Harford,  and  other 
canes  cited  post. 

(i)  WM  V.  Sadhr,  L.  R..  8  Oi.  419  j 
WMinmxon  v.  Farwell,  3.'i  Ch.  1»  128- 
lie  Abbott,  I  IN<»31 1  Ch.  34. 

(I)  He  />(.itro«,  [I893J  3  Ch.  421. 
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PERPETUITY   ASn  RRMOTKXESfl. 


ciiArTKR  X.    questions  arise  when  the  gift  over  in  to  take  et!ect  on  an  ah.  rnafive 
~  contingency  :   these  are  considcrcnl  in  tlie  next  soctioii. 


Where  .ife 
intereat 
follow* 
int« routs 
void  fur 
n-moteniit". 


Vested 
rura»indor 
folio  wiiiK 
uontiiiscnt 
romiiiiideni 
which  fail. 


Mr.  (iray  romarkM  (m) :  "  As  all  life  intero-sts  to  perHoiis  now  in 
being  must  take  effect,  if  at  all,  within  livei*  in  Itein;;,  nil  a„rh 
interests  would  seem  to  b?  gootl,  althoiiuli  pn-ceUtnl  by  interots 
that  are  too  remote."  Mr.  (Iray's  reasoning  is  unariswt  r.ibl,.,  m, 
far  as  the  general  principle  is  concerned,  but  whether  it  wouM 
succeed  if  the  question  came  before  our  Courts  seems  doiibtful 
No  such  exception  to  the  general  rule  above  statetl  (w)  s.triis  tn  t : 
recognised,  and  in  Re  Thatchtrs  TrtuU  (o),  wliere  trusts  which  wer.- 
void  for  remoteness  were  followed  by  a  trust  for  A.,  a  liviiij;  ihtsod. 
for  her  life,  it  was  held  by  Uouiilly,  M.  H.,  that  tlie  trust  fur  A 
was  void,  although  the  previous  trusts  failed  during  lier  lifiiinn-, 
He  relied  on  the  decision  in  Beard  v.  Westcott  (p),  as  e.xpittintHl  by 
Lord  St.  Leonards  in  Monypenny  v.  Bering  (7).  As  tlu-  di'(  isiun 
in  Beard  v.  WestcuU  relates  to  an  entirely  different  rule,  it  may  1... 
well  shortly  to  explain  the  true  principle  on  which  it  rests. 

It  will  be  remembered  tli;»t  legal  contingent  remainders  ar^ 
subject  to  two  special  rules,  one  requiring  that  every  rcniaimltr 
shall  vest  on  or  before  the  determination  of  the  precodiiin  wtati' 
of  freehold,  and  the  other  forbidding  the  limitation  oi  remainders 
to  two  or  more  unborn  generations  in  succession  (r). 

As  regards  the  former  rule,  it  is  clear  that  if  lanil  is  (levi.sed  to  k. 
for  life,  with  remainder  \i  unborn  persons  for  particular  estutts 
(such  as  estates  for  life  or  in  tail),  with  remainder  to  H.,  a  per*.  ■ 
in  esse,  B.  takes  a  vested  remainder,  and  if  the  intermediate  con 
tingent  remainders  fail,  B.'s  remainder  takes  effect  (*). 

And  the  same  rule,  it  seems,  generally  applies  where  the  particular 
estates  are  void  ab  initio.  Thus,  in  Avchjn  v.  Ward  (I),  Lorl 
Hardwicke  remarked :  "  1  know  no  case  of  a  remainder  or  con- 
ditional limitation  over  of  a  real  estate,  whether  by  way  of  particular 
estate  so  as  to  leave  a  proper  remainder,  or  to  defeat  an  absolute 


(m)  I'crp.  §  2.-)2. 

(«)  By  Jesael,  M.  R.,  and  Stirling,  J., 
ante,  p.  3.'>1. 

(o)  20  Hca.  3t<5.  Mr.  Oray  treats 
Burlty  V.  Kitiyn,  10  Sim.  290,  a»  being 
to  the  same  eiifect,  but  in  that  case  A. 
died  before  the  first  tenant  tor  life. 

(/))  5  B.  &  Aid.  801. 

(q)  21).  M.  &  (!.  14.-.. 

(r)  Williams,  Ileal  P.  (12th  edition, 


pp.  209,  274);  approval  in  WhM'y  v. 
Mitchell,  44  Ch.  L».  8.1. 

{n)  Fcaiiie,  C.  It.  222 ;  iiiiK  v. 
Waters,  6  Kast.  :VM>. 

(I)  1  VcM.  «pn.  420.  See  also  tlir 
examples  of  vested  remainders  lakiri; 
effcc*  after  devises  to  monks,  tivin 
ai  ,'*:'  in  Hohiitsvn   \.  U'vd''-}'':',  - 

'!       .  241. 
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(iH'  litfori'  by  a  junditional  liiiiitatinn,  hut  if  tin-  pnicdont  litiiita- 
tinti.  Iiv  what  nu-ann  soever,  is  out  of  the  ea««>,  the  iiubai'qucnt 
limitation  takes  place." 

If,  however,  there  is  a  vestwl  remainder  following  a  series  of 
limitat  long  which  are  void  Iw'cauHe  they  tend  to  create  a  "per|)etuity  " 
(or  iinbarrable  entail)  within  the  meaning  of  the  old  Rule  against 
IVrptiiities  {«),  then  the  vested  remainder  sliares  the  fate  of  the 
contiiiK'iit  remainders  which  |irecede  it.  Thus,  in  Re  Mortimer  (i), 
land  was  devised  to  the  use  of  A.  for  life,  with  renminder  to  the  use 
of  his  first  and  other  sons  sujcessively  for  life,  with  remainder  to 
tlie  iw  of  the  first  and  other  sons  of  each  such  son  of  A.  successively 
ill  tail  male,  with  remainder  to  the  daughters  of  each  such  son  of 
.V.  in  tail,  with  remainder  to  the  use  of  A. 's  daughters  in  tail,  with 
remainder  to  the  use  of  A.  in  fee  simple.  A.  survived  the  testator, 
and  ilieil  a  bachelor.  It  was  held  by  Farwell,  .1.,  and  the  Court  of 
.Vppoal,  that  the  doctrine  of  cy-pr^s  was  inapplicable,  and  that 
beinj;  mo,  it  was  concedetl  by  the  persons  claiming  under  A.  that 
the  ultimate  limitation  to  him  failed,  and  that  there  was  an 
intestacy  («-). 

The  same  principle  applies  where  the  testator  attempts  to  create  a 
•  perpetuity,"  in  the  nature  of  iin  unbarrable  entail,  by  limiting 
successive  terms  of  years.  Thus,  in  Somervilk  v.  iMhhridge  (x),  the 
testator  devised  lands  upon  trust  for  A.  for  99  years  if  he  should  so  long 
live,  with  successive  limitations  of  like  terms  for  the  lives  of  A.'ssons 
and  their  respective  male  issue,  and  in  default  of  such  issue  to  B., 
a  living  person,  with  similar  limitations  to  his  issue ;  at  the  death  of 
the  testator  A.  was  unmarried,  and  the  limitations  following  the 
terra  for  the  life  of  his  first  unborn  son  w^ere,  therefore,  void  under 
the  old  Rule  against  Perpetuities  (y),  and  consequently  the  limita- 
tion to  H.  was  also  void.  Beard  v.  WestcM  (z)  was  a  similar  case. 
.\nd  Burky  v.  Evelyn  (a)  seems  to  have  been  decided  on  the  same 
principle,  though  whether  it  was  right  to  apply  the  technical  doctrine 
of  the  old  Rule  against  Perpetuities  to  a  settlement  of  money  may 
perhaps  be  doubted. 


8B8 


<  IIAPTKH  X. 


KlTrct  of 
«l4i  I{|||« 
nifltlllat 

l'cr|>otuitii 


Attempt 
to  create 
iN-riietuity 
by  tcrnui 
of  yvkiii,  &o. 


(«)  .\nlc,  p.  283.  This,  of  course, 
assumi's  that  the  limitatioim  are  not 
s«Ted  from  failure  by  the  doctrine  of 
cypres  :  ante,  p.  288." 

m  fl!K)5)2Ch.502. 

(u')  The  headnote  states  that  the 
limitatiiin!"  after  A.'s  life  estate  were 
void  "  for  remoteness,"  but  this  is  in- 
*"':arttc :  they  were  void  under  tha  old 
Rule  against  Perpetuities  ;  but  for  this 
Rule,  the  ultimate  Umitation  to  A.  in 
fee,  being  a  vested  remainder,  would 
J.— VOL.  I. 


have  been  good. 

(x)  ti  T.  R.  213.  That  the  hmitations 
were  as  staled  in  the  text  appars  from 
Beard  v.  Wtateott,  infra,  and  tiugden's 
note  to  Gilbert  on  Uses,  269. 

(y)  Ante,  p.  283. 

(!)  6  Taunt.  393,  fl  B.  ft  Aid.  801. 
The  doctrine  of  cy-pr*»  was  inappli- 
cable in  lliesc  cases,  because  an  entail 
cannot  be  limited  by  terms  of  years : 
ante,  p.  283. 

(a)  16  Sim.  290,  ante,  p.  352,  n.  („). 
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Sir  K.  Sugden  {Lord  St.  Leonards)  explained  the  derision  in 
Beard  v.  Westcott  as  having  been  made  in  accordance  h  the 
ground  urged  by  him  in  argument,  namely,  that  the  testator  in- 
tended B.  to  take  only  in  ca^e  the  previous  limitations  were  (•a])abl.' 
of  taking  effect  (6).  But,  as  Mr.  Gray  justly  points  out  (r),"  tin-  impu- 
tation of  such  an  intent  to  a  testator  seems  unwarranted."  Tlie 
real  reason,  it  is  submitted,  why  the  limitations  to  B.  and  his  issue 
were  not  allowed  to  take  effect,  is  that  they  were  part  of  a  scheme 
for  tying  up  the  land  by  means  of  limitations  in  the  naturf  of  an 
unbarrable  entail,  and  that  the  whole  scheme  was  void  (d). 


It  is,  therefore,  submitted  that  the  ratio  decidendi  in  Bntrd  v. 
Westcott  does  not  apply  to  such  cases  as  Re  Thatcher's  7'/■H(i^<  (t), 
and  that  the  decision  in  that  case  was  erroneous. 


Distinction 
where  the 
gift  over  is 
to  ari'*c  cm 
ft  double 
contingency. 


Other 
instances  of 
alternative 
limit.itions 
good  or  not 
in  the  event. 


(1)  Altern.wive  Limitations.— Care  should  be  taken  to  dis- 
tinguish between  cases  such  as  those  referred  to  in  the  preceding 
section,  and  those  in  which  the  gift  over  is  to  arise  on  an  alternative 
event,  one  branch  of  which  is  within,  and  the  other  beyond,  the  pre- 
scribed limits ;  so  that  the  gift  over  will  be  valid,  or  not,  according 
to  the  event  (/).  Thus,  in  Longhead  v.  Phelps  (</),  where  trusts  were 
declared  of  a  term,  in  case  of  the  death  of  A.  without  leaving  issue 
male,  or  in  case  such  issue  male  should  die  without  i.ssue,  the  Court 
held  it  clear  that,  the  first  contingency  having  happened,  tlie  trusts 
of  the  term  were  valid  without  reference  to  the  other  contingency. 

In  Leake  v.  Robinson  (h),  too,  certain  stock  and  moneys  were 
bequeathed  to  W.  R.  R.  for  life,  and,  after  his  decease,  to  tlie  ciiild 


(6)  Monyptnuy  v.  Bering,  2  D.  XI.  & 
G.  182. 

(c)  Pcrp.  §  254. 

(d)  It  must  be  conceded  that  Lord 
St.  Leonards  never  really  grasped  the 
distinction,  clearly  taken  in  Mr. 
Feame's  treatise,  between  "  j)erj)etu- 
ity  "  and  "  remoteness  "  ;  that  this  is 
so  appears  from  the  note  in  his  edition 
of  (jilbert  on  Uses,  p.  260,  where  he- 
treats  the  Chief  Baron's  detinition  of 
a  perpetuity  (whic.''  is  perfectly  accu- 
rate) as  inaccurate,  or  at  least  obsolete. 
This  acounta  for  the  confused  state- 
ment of  the  rules  governing  contingent 
remainders  given  by  Lord  St.  Leonanls 
in  Cole  v.  tiewell,  on  which  Mr.  Jarman 
and  Mr.  Gray  have  commented. 

(e)  Ante,  p.  352. 

(_/')  See  same  principle  applied  to  a 
different  species  of  case,  Tregonu-ell  v. 


Sydenham,  3  Dow,  194 ;  ante,  p.  :iii9, 
n.  (/•). 

((/)  2  W.  Bl.  704.  Cmmii  v.  Ilnnon; 
4  V'es.  081,  is  commonly  cited  to  the 
same  point.  But  in  that  case  there 
was  no  question  jf  remoteness,  the  ap- 
pointor's son  C.  li.  being  the  child  of  a 
former  marriage,  i.e.,  bom  licfme  the 
creation  of  the  power.  If  otherwise, 
the  alternative  gift  over,  if  t'.  H.  should 
(lie  and  leave  no  child  survivinu  him 
(which  was  held  good),  would  in  fiid 
have  been  too  remote  ;  for  the  vesiinn 
would  have  been  suspended  until  the 
death  of  an  unborn  jierscn.  Il  is  pro 
babln  that  a  similar  explanation  may  be 
given  of  He  Lord  Sonda'  W  ill,  2  i>ni. 
&.  Gif.  416,  se.  that  Charlotte  Palmer 
was  living  at  the  creation  of  the  powers. 

(h)  2  Mer.  363. 
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or  children  of  the  said  W.  R.  R.  who,  being  a  son  or  sons,  should 
attain  the  age  of  twenty-five,  or  being  a  daughter  or  daughters, 
should  attain  that  age  or  be  married  with  consent ;  and  in  case 
the  said  W.  R.  R.  should  happen  to  die  without  leaving  issue  living 
at  tlie  time  of  his  decease,  or,  leaving  such,  they  should  all  die  before 
aiiv  of  them  should  attain  twenty-five  if  sons,  and  if  daughters, 
before  they  should  attain  such  age  or  be  married  as  aforesaid,  then 
to  the  brothers  and  sisters  of  W.  R.  R.  on  their  attaining  twenty 
fi\.  fa  brother  or  brothers,  and  if  a  sister  or  sisters,  on  such  age  or 
marriage  as  aforesaid.  W.  R.  R.  diet!  without  leaving  issue,  and 
it  was  not  contended  that,  in  the  circumstances  which  had  happened, 
tilt'  bctiuest  over  to  the  brothers  and  sisters  was  void,  in  reference 
to  the  event  on  which  it  was  limited  ;  though  it  was  held  that,  as 
the  bequest  to  the  brothers  and  sisters  included  all  who  were  living 
at  the  death  of  W.  R.  R.  (»'),  it  was  clearly  void  from  the  remote- 
ness of  the  bequest  itself.  Had  VV.  R.  R.  left  any  issue,  the  event 
also  would  have  been  too  remote. 

In  Goriiuj  v.  Howard  (/),  there  was  a  bequest  of  personal  property 
upon  trust  for  the  testator's  grandson  G.  ff.,  and  his  brothers  and 
sisters  equally  for  their  lives,  and  after  the  decease  of  any  of  the 
grandchildren  to  pay  his  or  her  share  to  his  or  her  issue,  if  any,  till 
they  attained  the  age  of  twenty-five,  and  then  to  transfer  to  them 
their  parent's  share  equally  ;  and  in  case  any  of  the  grandchildren 
should  die  without  leaving  issue  at  his  or  her  decease  and  without 
having  obtained  a  vested  interest,  then  the  share  of  the  grandchild 
so  dying  to  go  to  the  survivor  or  survivors,  and  to  be  payable  and 
transferable  as  before  mentioned ;  G.  G.  died  a  bachelor,  and  his 
brothers  and  sisters  were  held  entitled  to  his  share  of  income  for 
their  lives,  in  the  alternative  that  had  happened  of  no  child  of  G.  G. 
being  alive  at  his  deer ase,  though  the  gift  to  such  a  child,  had  there 
been  one,  would  have  been  too  remote. 

So  in  Monifpenny  v.  Bering  (A),  where  there  was  a  devise  in  trust 
(or  P.  M.  for  life,  and  after  his  decease  in  trust  for  his  first  son  for 
life,  and  after  the  decease  of  such  first  son,  "  upon  trust  for  the 
first  son  of  the  body  of  such  first  son  and  the  heirs  male  of  his  body, 
and  in  default  of  such  issue  upon  trust  for  all  and  every  other  the 
son  and  sons  of  the  body  of  the  said  P.  M.,  severally  and  successively 
according  to  seniority  of  age,  for  the  like  interests  and  limitations 
as  I  have  before  directed  respecting  the  first  son  and  his  issue,  and 


ClIAPTKII    t. 


(i)  Vide  ante.  p.  331. 
(;)  16  i^ini.  395 ;  and  see  Uinler 
Wraith,  13  ib.  52. 


(k)  2    D.    M.    A   G.    145.     See   aUo 
Uvdijaon  v.  Haljord,  11  Ch.  D.  1>59. 
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in  default  of  issue  of  the  body  of  P.  M..  or  in  case  of  his  not  leavinc 
any  at  his  decease,  upon  trust  for  T.  M.  for  life,"  with  remainders 
over  :  Lord  St.  Leonards  held  that  the  limitation  to  the  unborn 
son  of  an  unborn  son  of  P.  M.,  being  itself  void,  invalidated  the 
remainders  depending  upon  it ;  but  that  the  remainder  to  T.  M., 
and  the  subsequent  remainders,  were  good  in  the  alternative  event, 
which  had  happened,  of  P.  M.  not  leaving  any  issue  at  his  decease. 

In  Cambridf/e  v.  Rous  (/),  the  testatrix  bequeathed  property 
upon  trust  for  her  sister  A.  for  life,  and  after  her  death  upon  trust 
for  A.'s  children  at  twenty-seven,  with  a  gift  over  in  the  event  of 
A.  not  having  any  child  or  of  all  her  children  d3'ing  under  twentv- 
seven  :  A.  never  had  any  children,  and  it  was  held  that  the  gift 
over  took  effect. 

The  principle  laid  down  in  the  authorities  above  cited  was  followed 
in  Re  Bowles  (m),  where  certain  powers,  which,  if  they  had  been 
exercised,  might  (as  it  was  assumed)  have  made  the  ultimate  gift 
invalid,  were,  in  fact,  not  exercised. 

In  Miles  v.  Harford  (n),  a  testator  devised  freeholds  to  A.  and  his 
issue  male  in  strict  settlement,  with  a  shifting  clause  in  the  event  of 
A.  or  any  of  his  issue  male  coming  into  possession  of  anotlier  estate, 
and  bequeathed  leaseholds  upon  corresponding  trusts.  A.  came 
into  possession  of  the  other  estate,  and  it  was  lield  by  Jessel,  M.  R. 
that  the  shifting  clause,  being  divisible,  took  effect  as  to  the  lease- 
holds. 


DtvidinK  or 
"splittinn" 
a  gift  over. 


In  all  these  cases  the  testator  had  himself  expressed  the  alterna- 
tive contingency,  but  it  often  happens  that  a  testator  frames  a  gift 
over  to  take  effect  on  an  event  which  really  includes  two  contin- 
gencies, one  within,  the  other  beyond,  the  limits  allowed  by  law. 
and  that  the  former  happens.  In  such  a  case,  the  Courts  refuse  to 
divide  or  split  the  event,  and  the  gift  over  consequently  fails. 

A  well-known  example  of  this  construction  is  Proctor  v.  Buhop  of 
Bath  and  Wells  (o),  stated  above.  In  that  case,  if  the  testator  had 
directed  the  gift  over  to  take  effect  in  the  event  of  T.  P.  having  no 
son,  or  of  his  having  no  son  who  should  take  holy  orders,  tlie  gift 
over  would  have  taken  effect,  because  he  died  without  having  had  a 
son,  but  although  the  latter  contingency  included  the  former,  the 
Court  refused  to  separate  them. 


(I)  8  Ves.  12,  25  Beft.  409. 

(m)  [1005]  1  Ch.  371.    Se*  Add-nda. 

(n)  12  Ch.  D.  091.  TTie  M.  R.  also 
decided  in  the  plaintiff's  favour  on  the 
ground  that  the  trust  of  the  leaseholds 
was  an  executory  one.    Coiupare  Har- 


dinj  V.  Xott,  7  E.  A  B.  fi.50,  wlipre  Ih, 
porson  named  in  the  shiftinff  clausp 
died  without  coining  into  possfwion  of 
t  he  ol  her  estate,  and  the  gift  over  f»iH : 
supra,  p.  306. 
(o)  2  H.  Bl.  358. 
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Again,  in  Lord  DutKfnnnon  v.  Smith  (p).  whore  a  testator  devisinl  niArTBR  x. 
leaseholds  in  trust  for  his  grandson  A.  for  life,  and  after  his  death  jU)rj" 
"  to  permit  such  person  who  for  the  time  being  would  take  by  ^'»'>!/'<'"""» 
descent  as  heir  male  of  the  body  of  his  said  grandson  to  take  the 
profits  thereof  until  some  such  person  should  attain  the  age  of 
twenty-one  years,  and  then  to  convey  the  same  unto  such  {)erson  so 
attaining  the  age  of  twenty-one  years  "  absolutely,  witli  a  gift  over 
•  if  no  such  person  should  live  to  attain  "  that  age.  The  eldest  son 
of  A.  attained  twenty-one  in  his  father's  lifetime,  and  claimed  the 
property  as  having,  in  <  ent,  vested  within  legal  limits.  He  con- 
tended that  tlic  devi,se  might  be  read  as  containing  sejwrate  gifts,  to 
the  eldest  son,  if  he  attained  twenty-one,  if  not,  to  the  first  other 
heir  male  wlio  should  attain  that  age  ;  but  it  was  lield  otherwise, 
for  tiiere  was  no  gift  to  the  eldest  son,  except  as  one  of  a  set  or 
series  of  persons,  anyone  of  whom  mightcome  within  the  description, 
wliether  he  was  within  the  limit  or  not,  and  there  was  no  authority 
for  moulding  or  splitting  the  bequest  in  the  manner  proposed- 
The  case  was  considered  to  be  analogous  to  Leake  v.  Hohinson. 

The  principle  on  wliich  tJie  Courts  proceed  in  these  cases  was  laid 
down  by  Jessel,  M.  R.,  in  Miles  v.  Ilnrford  (q),  with  his  usual  clear- 
ness and  accuracy  :  "  On  a  gift  to  A.  for  life,  with  a  gift  over  in  case 
he  shall  have  no  .son  who  shall  attain  the  age  of  twenty-five  years 
the  gift  over  is  void  for  remoteness.  On  a  gift  to  A.  for  life,  with 
a  gift  over  if  he  shall  have  no  son  who  shall  take  priest's  orders  in 
the  Church  of  England,  the  gift  over  is  void  for  remoteness  ;  but  a 
gift  superadded,  'or  if  he  shall  have  no  son,'  is  valid,  and  takes 
effect  if  he  has  no  son  ;  yet  botli  these  events  are  included  in  the 
other  event,  because  a  man  who  has  no  son,  certainly  never  has  a 
son  who  attains  twenty-five,  or  takes  priest's  orders  in  the  Church 
of  England  ;  still,  the  alternative  event  will  take  effect,  because  that 
is  the  expression.  The  testator,  in  addition  to  his  expression  of  a 
gift  over,  has  also  expressed  another  gift  over  on  another  event, 
although  included  in  the  first  event,  but  the  same  judges  who  have 
held  that  the  second  gift  over  will  take  effect  where  it  is  expressed, 
have  held  that  it  will  not  take  effect  if  it  is  not  expressed.  .  .  .  That 
is  what  they  mean  by  splitting  :  they  will  not  split  the  expression 
by  dividing  the  two  events." 

A  recent  illustration  of  the  principle  in  question  is  Re  Bence  (r). 


!p)  12  CI.  *  F.  tM.  Spc  also  tlic 
jiiilitnit'iit  of  Sir  E.  SuRdoii  in  Ki  r  v. 
Ihiujaiinnti,  I  Dr.  &  War.  50!t. 

•V)  12  Ch.  I).  <i91. 

(r)  [1891]  i  Ch.  242.      It  HhouM  U- 


noted  tliat  the  limitations  of  the  will 
on  which  the  cage  of  Kvers  v.  CKalhn 
was  decided  arc  not  accurately  stated 
in  the  jud(;nient  of  the  Court  of  Appeal 
in  lie  Henrr. 


m 


CHAPTER  X. 


Doctrine  of 
Pelham  v. 
Oregon/. 


MRPEtUITY   AND  REMOTENESS. 

There  the  testator  gave  his  real  and  perstnal  estate  to  trustees  upon 
trust  as  to  one-fifth  share  for  the  testator's  daughter  B.  for  life,  and 
after  her  death  for  such  child  or  children  of  B.  as  should  attain 
twenty-one,  and  also  such  child  or  children  of  any  son  or  daughter 
of  B.  dying  under  the  age  of  twenty-one  as  should  attain  twenty 
one  or  marry,  and  the  testator  declared  that  if  B.  should  die  witiiout 
leaving  any  lawful  issue  who  should  live  to  attain  a  vested  interest, 
her  share  should  go  over.  B.  died  without  ever  having  had  a  thikl, 
but  it  was  held  that  the  gift  over  could  not  be  split  so  as  to  make  it 
take  effect  in  that  event,  because  the  gift  over  was  single  in  point  df 
expression,  although  it  included  twr  events,  and  although  that  oni' 
of  the  two  events  which  happened  »vas  within  the  limits  of  the  Rule 
against  Perpetuities  {s). 

If  personal  property  is  given  to  A.  for  life,  with  remainder  to  his 
sons  successively  in  tail  male,  and,  in  default  of  such  issue,  to  H.  for 
life,  with  remainder  to  his  sons  successively  in  tail  male,  and  A.  and 
B.  both  die,  A.  having  no  son,  the  first  son  of  B.  will  take  (««). 
Mr.  Jarman  does  not  treat  this  as  an  exception  to  the  ordinary  mode 
applying  the  Rule  against  Perpetuities  (t).  Mr.  Gray  thinks  that 
it  is  an  instance  of  the  law  splitting  a  gift  which  has  not  been  split 
by  the  testator  (u). 


Exception. 


Eiers  V. 
Chaaii. 


The  principle  that  the  Court  will  not  divide  the  events  on  whioli 
a  gift  over  is  to  take  effect,  does  not  apply  where,  in  the  event  whicii 
has  happened,  the  gift  over  can  take  effect  as  a  contingent  remainder, 
although  if  the  other  event  had  happened  it  would  have  been  void 
as  an  executory  devise. 

This  exception  was  established  by  the  decision  in  Erers  v. 
Chcdlis  (v).  In  that  case  the  testator  devised  four  houses  in  trust  for 
his  daughter  Elizabeth  for  life,  and  after  her  decease  to  such  of  her 
children  as  being  sons  should  attain  the  age  of  twenty-three  years. 
or  being  daughters  should  attain  the  age  of  twenty-one  years,  equally 
as  tenants  in  common  in  fee  ;  and  in  case  ail  the  children  of  Elizabeth 
should  die,  if  a  son  or  sons,  under  the  age  of  twenty-three  years, 
or,  if  a  daughter  or  daughters,  under  the  age  of  twenty-one.  or  if 
she  should  have  none,  then  he  devised  the  property  in  trust  for 
his  son  John  and  his  daughters  Sarah  and  Ann  equally  for  their 
respective  lives,  and  at  their  respective  deaths  he  devised  the  share 

(*)  Re  Harvey,  39  Cb.  D.  289,  and  He 
Hancock,  [1901]  1  Ch.  482  s.  c,  a.  n. 
Hanaxk  v.  WaUon,  [1902]  A.  C.  14,  are 
to  the  same  effect. 

(»»)  Peiham  v.  Ortgnry,  3.  Br    P.  C. 


204,  and  other  ca.scs  cited  pi>r.t,  ('hap. 
XXXIU. 

(t)  Post,  Chap.  XX.XIII. 

(m)  (5rav  on  Perp.  §  ^V>. 

(«•)  7  H.L.  ('.  .531. 
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of  tlu  one  dying  to  his  or  her  children  who  boing  sons  should  attain 
twi'iitv-three,  or  being  daughters  should  attain  twenty-one,  aa 
t«nants  in  common  in  fee ;  and  in  case  of  the  death  )f  his  son  or 
eitlier  of  his  said  two  daughters  without  leaving  a  child  wiio  being 
g  son  should  attain  twenty-three,  or  being  a  daughter  should  attain 
tweiitv-one,  he  devised  the  third  share  of  the  one  so  dying  to  the 
iliiklren  of  the  others  in  the  same  manner  as  before.  Elizabeth 
(lied  m  1838  without  ever  having  had  a  child,  and  in  1847  Aim  died 
without  ever  having  had  a  child.  The  son  John  had  two  daughters, 
one  of  whom,  M.  A.  E.,  attained  twenty-one  during  the  life  of  Ann. 
Two  questions  were  raised  :  first,  whether  the  gift  over  on  the  death 
of  Klizabeth  was  good  ,  and,  secondly,  whether  the  gift  over  oi.  the 
Jrtitli  of  Ann  was  good.  The  Court  of  t^.  B.  decided  both  questions 
in  the  affirmative  (w).  As  to  the  first,  they  held  (in  accordance 
with  the  authorities  before  stated)  that  if  Elizabeth  had  had  a 
thiki.  although  he  did  not  attain  the  prescribed  age,  the  gift  over 
would  have  been  void  for  remoteness,  but  that  in  the  event  which 
happened  of  her  never  having  had  a  child,  the  gift  took  effect  as  an 
iilternative  contingent  remainder.  As  to  the  second,  the  Court 
decided  that  here  also  the  gift  over  took  effect,  although  the  event 
of  her  never  having  had  any  children  was  not  actually  expressed, 
bi'in"  of  opinion,  upon  the  authority  of  Jones  v.  Wcstromb  (x)  and 
similar  eases,  that  wherever  there  was  a  gift  over  on  a  class  dying 
within  a  particular  age,  it  took  effect  if  that  class  never  came  into 
e.xisteiice.  In  the  Exchequer  Chamber  the  decision  on  the  second 
point  was  reversed,  the  Court,  without  denying  the  authority  of 
JoneH  v.  W'estcomb,  applying  the  same  principle  to  the  splitting  of 
one  set  of  words  into  two  coiit'ng.M'-ies,  that  Sir  W.  (irant,  in 
Leake  v.  Rubinson,  applied  to  the  splitting  of  a  class.  Alderson, 
B.,  who  delivered  the  judgment  of  the  Court,  said(y) :  "The  true 
meaning  of  the  devise  is,  in  every  event  v.hi'  !i  can  happen  in  which 
Aim  dies  leaving  no  children  if  male  who  attain  twenty-three,  or 
if  female  who  attain  twenty-one,  1  give  the  estate  over.  That  is 
what  he  says,  and  that  is  what  he  means.  He  includes  all  those 
events  in  one  clause.  Some  are  legal,  some  are  illegal.  How  is 
the  Court  to  sever  these  events,  which  the  testator  has  expressly 
joined  together,  without  making  a  new  will  ?  The  principle  seems, 
therefore,  to  be  against  splitting  such  a  devise  when  we  are  con- 
sidering the  question  whether  it  is  a  legal  one.  Now  this  question, 
it  is  conceded,  must  be  determined  as  on  reading  the  will  at  the 


( iUITKU   X. 


(«•)  18  0.  B.  224. 

(X)  1  E<i.  Ca.  Abr.  245. 


I/III. 
See  Chap.  y)  i8  Q.  li.  p.  248. 


3fi^  PRRPETriTY   AND   REMOTENKSS. 

cnAPTTO  X.  instant  of  the  testator's  death.  Do  the  rases  eited  nfT.(t  tlii, 
principle  ?  On  looking  over  tliein  we  find  in  ail  of  tiicin  tliat  th,. 
devise  in  any  event  was  legal,  and  that  it  was  competent  for  tlin 
testator  to  make  it." 

Apart  from  the  question  of  remoteness,  it  was  admittinl  l.\  tiie 
Exchequer  Chan.ber  that  Jours  v.  Westcomb  wa?  full  and  sudiejent 
authority  for  construing  tiie  will  as  was  done  in  the  (  mirt  (,f 
Q.  B.  ;  what  prevented  the  Court  from  applying  tlie  doctrin,'  laid 
down  in  Jones  v.  Wcstcomb  to  the  case  before  th-iii,  was  that 
assuming  the  gift  over  to  be  an  executory  devise  and  nothinj;  nior.'. 
there  was  a  possibility  of  the  gift  over  taking  effect  on  u  "remote 
contingency,  and  this  vitiated  the  whole  limitation,  on  the  princjnl.. 
that  in  applying  the  Rule  against  Per|)etiiities,  possibilities,  and 
not  actual  events,  must  be  considered  (z). 

On  appeal  to  the  House  of  Lords  (a),  the  decision  of  the  K.xrliequer 
Chamber  was  reversed,  and  it  was  held  tiiat  M.  A.  E.  took  a  sliare  „( 
the  property  under  the  gift  over  on  tlie  death  of  Aim,  uIthoii;;li  tlie 
contingency  of  Ann's  never  having  had  any  children  win  not 
expressed.  Wightinan,  J.,  in  giving  the  opinion  of  liimseif  and 
several  of  his  brf.ther  judges,  wiio  were  summoned  to  advise  tlie 
House  of  Lords,  said  :  "  No  ease  or  authority  has  be<'ii  cited  to 
shew  that  where  a  devise  over  includes  two  contingencies,  wliieli 
are  in  their  nature  divisible,  and  one  of  wiiicii  can  op.'rate  as  a 
remainder,  they  may  not  be  divided,  althougli  included  in  one 
expression  ;  and  our  opinion  does  not  at  all  contiitt  with  the 
authority  of  Jce  v.  Audlei/  and  Proctor  v.  Bishiyp  of  Bath  and  \\;ih. 
in  neither  of  which  ca.ses  was  it  possible  for  the  limitation  over  to 
operate  as  a  remainder.""  In  other  words,  tiie  gift  over  took  effect 
as  if  the  limitation  had  been  to  Ann  for  life,  with  remainder  to  her 
children  who  attained  tlie  specified  ages,  with  reniaiiuier  to  the 
children  of  John  who  attained  the  specified  ages.  "  Whether  the 
result  should  be  to  give  the  estate  to  her  [Anu'sJ  own  child,  or  to  the 
children  of  her  brother  and  sister,  in  either  case  the  gift  nui.st  take 
effect  as  a  remainder,  for  no  prior  estate  is  divested  or  displaced ""  (/*), 
In  Watson  v.  Young  (r),  tlie  testator  devised  land  in  trust  for  A. 
for  life,  and  after  his  death  in  trust  for  his  children  who  shouiil 
reach  twenty-one,  and  the  issue  of  any  child  dying  under  twenty- 
one  who  should  reach  twenty-one,  with  a  gift  over  in  case  there 
should  be  no  child  nor  the  issue  of  any  ciiild  of  A.  who  should  live  to 


(:)  Supra,  p.  299. 

(n)  7  H.  L.  (J.  CtAi. 

(6)  Per  Lord  Craiiwoith,  7  H.  L.  G 


»t.  p.  r,r,i. 

(c)  28  Cli.  D.  43ti. 
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reach  twfnty-ono.     A.  had  no  cliiltlrcn,  and  Pearson.  J.,  held  tluit    niArrKB  x. 

the  pitt  over  was  divisible  into  two  alternative  >;ifta,  one  in  the 

event  of  A.  having  no  child,  and  the  other  in  the  event  of  no  ciiild 

or  issue  of  a  child  of  A.  attaining  twenty-one.  ami  he  held  that  the 

former  event  having  happened,  the  gift  over  was  goml.     The  learned 

judge  decided  the  case  on  the  authority  of  Erers  v.  ChnUis,  bnt  as 

the  gift  over  in  tlie  case  of  Wntnon  v.  Yninnj  did  not  take  effect  a"  a 

eontiiigent  remainder,  it  seem.s  cK-ar  that  the  decision  of  Pearson.  J., 

was  wrong  (</). 

When  personal  property  is  beqtieathetl  to  a  series  of  persons  not  yim«i-ctitnil 
in  esse,  by  words  wiiicii  woidd  create  successive  estati's  tail  if  the  sub-  "'  I"""""'')'' 
ject  of  t  lie  gift  were  real  estate,  and  t  he  first  person  docs  not  come  in 
esse,  the  next  will  take,  under  the  doctrine  laid  down  in  Pclhrnn  v 
Cmprif  (e).  which  is  considered  in  a  later  chapter.  Mr.  (irav  thinks 
that  the  doctrine  is  an  exception  to  the  ride  that  a  gift  not  split  bv 
the  testator  cannot  be  split  by  the  Court  (/).  and  this  view  seems  to 
le  accurate,  but  the  d(K'trine  is  not  generallv  so  treated. 


(K)    MuDIFYINC     .\M)     t^lT.M.IKVlNf!     ( 'lAUSKS      SUBSTITUTION    - 

L'o.NUiTiox.s,  &c. — The  casts  in  which  clauses  of  accruer,  shifting 
clauses,  and  gifts  over  have  been  held  void  under  the  Rule,  have 
heen  already  referred  to  (</). 

Mr.  Jurinan  remarks  (/;)  that  "  though  the  Courts  will  not  violate  clauses 
the  established  rules  of  construction  for  the  .sake  of  bringing  a  gift  'l''«''".v 

.,.,,,..  .  oor         nimlifvini: 

withui  legal  lunits,  yet  an  anxiety  to  prevent  a  testator  s  di.ipositive   |.ievi.iiis 
scheme  from  proving  abortive,  on  account  of   its  remoteness,  is  "f'''"''"^'  ,   , 

,  ,  .  i;iU»  rrjfctuil. 

plainly  discoverable  througiiout  the  cases.  To  this  anxiety  we  may 
ascribe  the  rule,  which  recent  cases  seem  to  establish,  that  where  a 
testator  has  by  his  will  made  an  absolute  bequest  in  favour  of  unborn 
[>er.'ans,  and  has  afterwards  by  a  codicil  revoked  such  bequest,  and 
111  lieu  thereof  given  to  the  same  legatees  life  interests  only,  with 
remainder  *^o  their  children  (which  substituted  bequest,  of  course, 
WDiiki  be  void  as  to  the  children),  the  cotlicil  may  be  rejected,  and 
the  legatees  take  the  interests  originally  given  them  by  the  will  ((). 

■'  And  this  rejection  of  qualifying  clauses  ineffectually  attempted 
to  be  engrafted  on  a  previous  ab.solute  gift,  equally  obtains  where 
the  whole  is  contained  in  the  same  testamentary  paper,  and  in  spite, 


Wl  Str  Kc  lienre.  [1891]  :!  t'li.  at 
p.  2,-)l. 

(fl  3  Bro.  P.  C.  2 A.  Post.  Chap. 
XXXIII. 

(j)  Supra,  pp.  .'iO*!.  ;{-!(!. 
{hi  Kirst  edition,  p.  25(5. 


(i)  ArnM  v.  Cimgreve,  1  R.  &  Myl. 
209.  The  actual  deci^'ion  in  tliii"  ease 
was  wron;,  and  it  may  Ite  ticat<Mi  as 
overruled,  but  the  principle  for  whieh 
.Mr.  .larmaii  cites  it  is  corrrctiy  Uid 
down  in  it. 
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rHAPTKK   X. 


Void  gift  by 
way  of 
Hubstitution, 


too,  of  the  principle  hereafter  diNcussod,  which  prefers  the  posterior 
of  two  inconsistent  clauses ;  it  being  considered  (for  this  is  the  firomiii 
upon  which  alone  the  construction  can  be  defended)  that  tin'  tes- 
tator intends  the  prior  absolute  gift  to  prevail,  except  so  far  (.niy  as 
it  is  effectually  supersedetl  by  the  subsecjuent  qualified  one  (;).  As  in 
Carver  v.  Bowles  (k),  where  a  testatrix,  having  under  her  niurriajje 
settlement  a  power  of  selection  in  favour  of  her  children,  u|i|Hiinti(| 
the  settled  fund  to  her  five  children,  two  sons  and  tliree  dmiylitcrs, 
absolutely  in  equal  shares  ;  and  then  proceeded  to  declare  llmt  tiie 
one-fifth  so  appointed  to  each  of  her  daughters,  siie  did  thii.l,y.  m. 
far  as  she  lawfully  might  or  could,  order  and  appoint  should  be  In  Id 
upon  trusts  for  the  daughter  for  her  separate  and  inalienable  use 
for  life  ;  and  after  her  decease  for  her  children,  and  in  default  of 
children,  subject  to  her  general  power  of  appointment,  and  in  default 
of  appointment,  for  her  next  of  kin.  8ir  John  Leach,  M.  H..  held 
that  the  words  of  the  appoint,  aent  were  sufficient  to  vest  tlu-  sliares 
absolutely  in  the  daughters ;  that  the  attempt  to  restrict  their 
interest  by  limitations  to  their  issue,  being  inoi)erative,  did  not  cut 
down  the  absolute  appointment ;  but  that  it  was  competent  to  tlie 
donee  of  the  power  to  limit  the  interests  which  he  api)ointeU  to 
his  daughters  to  their  separate  use,  and  to  restrain  them  from 
anticipation  or  alienation  "  (/). 

The  same  principle  was  acted  on  in  Kamp/v.  Joties  (w).  Riny  v- 
Hardwick  (m),  Lassence  v.  Tierney  (o)  (a  leading  case  on  the  doctrine), 
and  other  cases  (p),  the  latest  being  Hancock  v.  Watson  (7). 

This  principle,  however,  is  only  applicable  where  the  restriction 
or  modification  can  be  separated  from  the  original  gift  (r). 

On  the  same  principle,  if  there  is  a  gift  to  a  class  of  persons 
ascertainable  within  due  limits,  followed  by  a  std)8titutional  gift  to 


(j)  On  the  question  whether  the  prior 
gift  is  absolute  o«-  not,  sec  ]yhiltell  v. 
Dudin,  2  J.  &  W.  279,  and  other  cases 
cited  post.  Chap.  XXXVIII.  And  sec 
and  consider  lioe  d.  Hlomfitld  v.  ICyre, 
6  C.  B.  713,  cited  in  that  chapter. 

{k)  2  R.  &  My.  300.  See  also  Chunk 
V.  kemble,  5  Sim.  525. 

(/)  The  M.  R.  therefore  thought  that 
this  restriction  too"..  e0ect ;  but  it  is 
now  settled  that  it  is  void  for  remote- 
ness ond  will  be  rejected,  Fry  v.  Capprr, 
Kay,  163  ;  Armitage  v.  Coatea,  35  Beav. 
1  ;  Be  Teague'3  SellUment,  L.  R.,  10  Kq. 
564 ;  lie  Cunynghame' a  StilUmenI,  L. 
H.,  11  Eq.  324  ;  Jie  Rxdhy,  11  Ch.  U. 
645 ;  Shute  v.  Hogge,  58  L.  T.  546 ; 
Whitby  y.  MiUhtll,  44  Ch.  D.  85,  except 


in  those  cases  where  thi-  cifta  are 
separable  :  po»t,  p.  303. 

(»n)  2  Kec.  756. 

(n)  2  Bea.  352. 

(o)  1  Mac.  &  c;.  551. 

(p)  llodson  V.  Mickltthuuik.  i  l)r. 
294;  Harvey  v.  Strarey,  1  l>r.  711: 
Stephens  v.  G'adfden,  20  Bia.  4ti3 ; 
Courtier  v.  Oram,  21  Bea.  91  ;  Hiilmon  v. 
Salviun,  29  Bco.  27  ;  Vwkt  v.  I'tnii, 
38  Cli.  D.  202  ;  Ee  UuyJ,  i<A  L.  T.  'J2  , 
Douglass  v.  Waddtll,  17  L.  It.  Ir.  384. 

(q)  [1902]  A.  C.  14,  in  which  tho 
House  of  Lords  affirmed  the  dfcisinn  uf 
the  C.  A.  (Re  Uancock),\VM\]  1  Ch.  48i 
Sc«  Chap,.  XXXlil.,  XXXVIH. 

(r)  Whitehead  v.  Rtnnttt.  22  L.  .1. 
Ch.  1020  ;  Re  Cnm«hay,  43  Ih.  V.  61 J. 
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tak<'  rffprt  within  a   period  exceeding  that  allowed  l>y  the  Rtile,    niArrKR  x. 
the  substitutional  gift  is  void,  and  the  originai  gift  r.-niains  (rr). 

So   in  the   case  of  a  divesting  clause,  or  ijift  f)ver,  which  is  Void  ilivtMt. 
void   f  T  remoteness,  the  result  niav    \te   that    the  original  cift  '""  '•'""•"■■  <"• 
btHi lilies  absolute  (s). 

Where  there  is  an  absolute  gift  to  A.,followe<l  by  a  direct  ion,  made   l'..«w»»i.m 
for  A'ssiippoAwl  beiK'tit.  postj)oning  possession  until  the  attainment   ",|,„Vm,'i'uIii'*''' 
1)V  A  of  some  age  excelling  twenty  one,  this  direction  is  void,  not   ixjoiKUm'  "' 
Uiaiise  it  transgresses  the  Rule,   but   bera»ise  any  d'rection  post-  '*•■"'>■''*'•• 
poiiiiiir  the  enjoyment  of  a  vested  and  indefeasible  interest  beyond 
tin-  iifjf  of  twenty-one  is  repugnant  to  the  nature  of  an  absolute 
intiTi'st  (s«). 

It  has  been  held  in  several  ni<Klern  cases,  that  wliere  an  interest   !{i»irrtini  on 
in  property  is  given  to  an  unborn  daughter  of  a  living  person,  with  """'''i">ooii. 
a  chuise  against  anlicipation,  the  restraint  on  anticiputitm  is  void, 
and  that  consequently,  on  the  principle  above  stated,  the  gift  i)f 
the  interest  is  good,  the  restraint  alone  being  rejected  (t). 

When  gifts  are  made  to  several  persons  by  one  description,  but  .s..|Miial.lc 
tlie  gift  to  one  is  not  affected  by  the  existence  or  non-existence  of  '■''''" 
the  others,  the  gifts  are  separable,  and  if  modifying  clauses  are  not 
too  remote  when  applied  to  the  gifts  to  some  of  these  persons,  but 
are  too  remote  when  applied  to  t!ie  gifts  to  the  others,  they  will 
be  operative  in  the  former  cases,  and  disregarded  in  the  latter  (m). 
Thus,  wiierc  there  is  a  gift  to  such  of  the  children  of  A.  as  shall  be 
living  at  the  death  of  B.,  followed  by  a  direction  that  the  share  of 
each  daughter  shall  be  settled  upon  her  for  life,  with  remainder 
to  her  children,  here  the  limitation  in  favour  of  the  children  of 
daughters  is  good  in  the  case  of  those  daughters  who  are  born 


in)  Baldwin  v.'Bogers,  3  D.  M.  4  <:. 
W.  Pucker  v.  Scott,  33  Bea.  oil; 
ftyorfitr  V.  Johnson,  18  Ch.  i».  441, 
slaU'<l  Hiito,  p.  333. 

(s)  Uurdinij  v.  Soil  and  other  cases 
littil  anti',  J>.  30<>- 

(«-)  See  Chap.  XVII.,  ante,  pp.  303-4 ; 
Cray,  §§  120-21.  As  to  the  effect  on  a 
(.■ift  to  a  class,  see  Kevern  v.  iriHiom*, 
uSim.  171 ;  Hltoic  v.  Huryh,  '1  Bta.  221, 
and  other  cases  cited  post,  ("hap.  XLI  I. 

(I)  Fry  V.  Capper,  Kay,  iG3;  Armi- 
(oje  V.  t'oales,  35  Bea.  1  ;  Hr  Teagtu's 
SiUh.-.ait,  L.  R.,  10  Kq.  564;  He 
Cunynghume'a  Setttcmenl,  i^  R.,  11  Eq. 
324.  The  principle  of  these  cases  (hold- 
ing the  restraint  to  bo  had)  was  disap- 
proved by  Jessel,  M.  K.,  in  Re  Jiidlei/, 
II  Ch.  I).  045,  and  he  followed  them 
reluctantly.     It  seems  clear  that  they 


involve  a  confusion  between  gifts  which 
are  void  for  remoteness,  and  restraints 
which  ar«  void  lK>cau.s<^  they  liinder 
alienation.  A  gift  to  a  niarrie<l  woman 
may  be  subject  to  a  restraint  on  antici- 
pation, and  the  fact  that  the  restraint 
may  last  beyond  the  period  allowed  by 
the  Rule  against  I'erpetuities  cannot 
make  any  ilitfercnce.  "  The  true  doc- 
trine is  believed  to  be  that  a  future 
estate,  not  in  itself  too  remote,  can  be 
subjected  to  the  same  restraints  to 
which  a  present  estate  can  be  sub- 
jected "  (Uray,  Perp.  §437).  The  doc- 
trine stated  in  the  text  must,  ho*ever, 
be  considered  as  adopted  by  the  Court 
of  Arpeal ;  sec  Whitbi/  v.  MitthrU,  44 
Cli.  I*.  8ii,  although  the  point  was  not 
argued. 

(M)  Oray,  Perp.  §441. 


^^\^ 


PKRPETtriTV   AND  REMOTENESS. 


(HtPTKR   S. 


Rmtrsint  on 
aiitici)N)tinii 

|iiicir  life 
iiitfri'sts. 


Entailed 
pviHunully. 


during  the  testator 'h  lifetime,  and  bad  as  t<»  thoso  liorn  sihsi' 
(juently  {»')•  *^"  where  thtTf  is  a  gift  to  tht«  daughters  of  tlio  texta 
tor's  children  with  a  restraint  on  antieiimtinn,  the  restraint  is  pihkI 
as  to  those  daugliters  who  arc  born  in  the  testatorV  lifetime,  and 
void  as  to  those  born  afterwards  (u). 

In  Re  Milhvnrd  (x),  a  testator  gave  his  residuary  estate  to  In. 
wife,  two  tlaughters,  and  a  son  for  iif<'  (the  interests  of  the  wifr  and 
daughters  to  be  without  power  of  anticipation),  and  after  the  (l.atli 
of  the  survivor  he  gave  his  estate  to  the  born  and  future  c  liildnn 
of  his  sou  in  equal  proportions.  By  a  cwlicil  he  inipased  a  nstraint 
on  anticipation  on  all  females  taking  any  interest  under  liis  »i!| 
The  survivor  of  the  wife,  daughters,  and  son  died  in  January  l!Hi:' 
The  son  left  fiv"  children  living  ot  his  deatli,  of  wiioni  two  w.rc 
married  women  :  it  was  held  by  Joyce,  ^  tliat  the  restraint  on 
anticipation  was  valid  as  to  incon-.e  and  corpus  during  tlie  existenic 
of  the  prior  iite  interests,  and  that  it  determined  when  the  pro|M'rty 
fell  into  possession  in  January  1902. 

WluTc  personal  property  is  settled  upon  trust  to  follow  intailwl 
realtv  with  a  proviso  that  it  shall  not  vest  absolutely  in  any  tenant 
in  tail  who  dies  under  twenty-one,  this  proviso  will,  it  seems,  ;is 
a  general  rule,  be  construed  as  part  of  the  primary  trust,  so  tliat 
the  whole  trust  is  void,  unless  it  is  confined  to  tenants  in  tiii!  In 
purchase  (//). 


Ci-i    ruction 
of  •    ,1 
not  atfi-clfil 
by  Kult. 


(L)  Construction.— The  principle  that  the  Court  will  not  depart 
from  the  establishetl  rules  of  construction  in  order  to  render  a 
disposition  valid  under  tiie  Kule,  has  been  already  reft-rred  to  in 
connection  with  gifts  to  classes  (2).  The  principle  is  recognised  in 
numerous  ca.-<es  (1).  "  It  is  against  the  settled  rules  of  construction 
to  strike  out  any  words  from  a  will  because  they  offei  J  against  the 
perpetuity  rule.  For  all  purposes  of  construction,  the  will  must  be 
read  as  if  no  such  rule  existed.  Any  dispositions  which,  so  reading 
and  construing  it,  are  found  to  be  the  testator's  wishes,  m'st  be 
taken  to  be  his  wishes,  and  if  those  wishes  offend  against  the  rule. 
the  gifts  would  fail,  and  must  fail  accordingly  ;  but  thev  are  not  the 


(b)  WiUon  V.  Wilson,  28  L.  J.  Ch. 
95;  ifeifiMwH,  LI895]2Cli.  098;  ante, 
p.  ;»3!l. 

(11)  Herbert  v.  Webster.  15  Ch.  D. 
010;  .'?'  f-rno/"'/^  7'riw«.«,  ri9021  I  Ch. 
543  ;  Re  Game,  [1907]  1  Ch.  276.  The 
point  seems  to  have  been  overlooked  in 
He  Michaer«  Tru-ita,  46  L.  J.  Ch.  651. 


and  Re  Ridley,  11  Ch.   U.  645.    The      640. 


doctrine  stated  in  the  text  is,  of  course. 
open  to  the  critici.sni  expre>(sed  in  n.  ((>. 

(X)  87  L.  T.  476. 

iy)  Christie  v.  Goalinj.  and  other ca»' 
referrefl  to  ante.  p.  ;t4".  and  pcHt, 
Chap.  XX. 

[.z)  Supra,  p.  M4I. 

la)  DuiKjannon  v.  Smith.  12  CI.  4  F. 
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te«is  part  of  lii^*  will,  tiiul  t(i  l)c  rcsurtcd  to  j»h  |mrt  of  tin-  roDtcxt  for    ■  iimtrr  x. 

all  i'iir[MWi>s  of  ronstniction,  us  if  no  siicli   riili-  liiiil  Imm-h  i>ritAl)- 

ji^hwl "  (h).    "  You  do  not  import  the  law  of  rcmoti'iit>!«s  into  tlif 

(onstnic'tion   of   tin'    instrunu-nt  by   which    you   invt-stigatt'   the 

('X|  rcsscd  intention  of  the  testator.      You   take   his  words   and 

tiidpttvour  to  arrive  at  their  meaning,  exactly  in  the  .same  nuuiner 

a.H  if  there  had  been  no  such  law.  and  as  if  the  whole  intention 

.■xprcs.'^ed  by  the  words  could  lawfully  take  effect.     !  do  not  mean 

that,  in  dealing  with   words    whicji   are   olwcure   and    amiii^uoiis, 

weight,  even  in  a  questiim  of  remoteness,  may  not  sonu'times  be 

Uiviii  to  the  consideration  that  it  is  bettt'r  to  etTeduate  than  to 

(iftstroy  the  intention:  but  I  do  .siiy  that  if  the  construction  of  the 

words  is  one  about  whirli  a  Court  wouhl  have  no  doubt,  though 

there  was  no  law  of  remoteness,  that  construction  caiuiot  be  altered 

iir  wrested  to  somctliing  diflerent,  for  the  jjurpose  of  escaping  from 

the  consefiuences  of  tliat  law  "  (<•). 

Accordingly,  the  Court  refuses  to  strain  tlu*  rules  of  i-onstniction 
in  order  to  make  a  gift  to  a  cla.ss  valid  (</),  or  to  split  a  gift  over  if  the 
testator  has  not  done  so  (e). 

But,  as  Mr.  Jarnian  points  out  (/),  the  Court  has,  especially  in  the 
older  cases,  often  been  consciously  or  uncon.sciou.sly  inlluence<l  by  a 
desire  to  give  effect  to  the  intention  of  testators.  Instances  will  be 
found  ill  the  doctrine  which  rejects  nuHlifyiug  and  (puilifying  clauses 
wiien  too  remote  (ij),  and  in  the  rule  that  in  carrying  out  executory 
trusts  the  Court  will,  if  possible,  so  modify  them  as  to  bring  them 
within  the  limits  of  the  Kule  (/(). 

.\nd  if  a  particidar  (dau.se  in  a  will  is  capable  of  two  constructions,  ('..iHtm.iion 
Dueof  wliich  will  make  it  void  under  the  Rule  against  IVrjietuities,  c^ju'.l^,'''"^"'"'* 
while  the  other  will  carry  out  the  obvious  intention  of  the  testator, 
the  latter  construction  is  preferred  (i).     There  are  numerous  cases 
m  which  a  gift  which  would  have  been  void  for  remotene-ss  if  it  had 


[h)  lUatman  v.  Vi  irse,  h.  R.,  7  Ch. 
St  p.  283. 

i/l  IVr  Selbornp,  Ij.  C,  in  Pearku  v. 
Mi»ct(y.  5  A.  C.  at  p.  719.  Sec  also  per 
\V.>nd.  V..C.,  in  Calllin  v.  Jironn,  11 
Ha.  37.1. 

(<il  Supra,  p.  :»:ii. 

(fl  Supra,  p.  3.")t). 

U)  Supra,  p.  ,361. 

|i?)  Supra,  p.  3i>l. 

(*)  Supra,  p.  309.  Mr.  Cray  tliiiiks 
that  tbia  unconscious  teixloncy  in- 
iiutiiccd  tlie  decision  in  Forth  v.  L'hnp- 
nan  (1  P.  Wms.  fifiS)  and  otlier  cases  of 
ihat  class  (post.  Chap.  Lll.).  The 
cases  of  Mogg  v.   Mojg  (1  Mcr.  654). 


Irarh  V.  Learh  (2  Y.  &  C.  C.  C.  49f.), 
Kfvirn  V.  Willinmsi  (,'>  ."^im.  171),  and 
Hllioll  V.  KllirtI  (12  !Sim.  27li),  in  which 
rules  of  construction  Bp|H'ar  to  hnvp 
been  strained  in  order  to  avoid  loniote- 
iic»«,  nre  commented  on  bv  Jlr.  <iray 
(I'crp.  §§  B34se(|.). 

(i)  He  Tvrnry.  [1899]  2  Ch..  p.  747. 
The  same  rule  was  staunl  hy  Lord 
Chelmsford  in  Martelli  v.  Ilolhiray 
(L.  K  .  .5  H.  U  at  p.  048),  luit  it  is  sub- 
initlcd  that  the  principle  followed  in 
that  ease  (post.  Chap.  XX.)  does  not 
depend  on  the  rtile  suggested  by  Lord 
Chelmsford  (see  Christie  ▼.  Uonting, 
L.  n..  1  H.  L.  279). 
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"  So  Ur  as 

I  ho  law 
|iernitl»." 


A«to 
im)ilyinf( 
utatcs  wliii'h 
would  be 
too  remote. 


Doctriiu' 
of  cy-prdi". 


Charitable 

gifts. 


b<^n  construwl  to  be  contingent,  has  bwn  held  to  be  ve^tni  snlpj(>ct 
til  bi'  tliventetl,  an<i  therefore  ko<k1  (;'). 

A  tectHtor  Hometitm>«  tbtlares  that  the  (li»i>o«itions  of  hin  will 
dhall  take  efieot  "  an  far  an  the  riiIe.H  of  law  anil  equity  iMrinit." 
or  that  he  make«  them  "  so  far  a**  he  lawfully  or  Miiiitiihly  ran  or 
may  "  ;  wortU  of  thi«  kinil  are  mo«t  frequently  umnl  in  loiin.Ttinn 
with  gift^  of  personalty  to  go  according  to  limitation!*  of  real  .state. 
It  wa«  formerly  Kupposed  that  such  trusts  were  executory  {(.].  hiit 
tliis  doctrine  lias  In  -n  long  overrule*!  (/).  ami  it  seems  now  s.'ttlitl 
that  the  presence  of  wonin  of  this  kind  does  not  justify  the  (  ourt  in 
putting  a  forced  construction  on  the  will  in  order  to  save  the  tes- 
tator's provisions  from  the  penalty  of  remoteness  (w),  unless  the 
trust  is  really  executory  («). 

According  to  Mr.  .larman  (<>).  a  further  illustration  of  tin-  iemiing 
of  the  Courts  against  a  construction  which  will  defeat  the  testator's 
intention,  is  to  be  found  in  the  "' di.-inclination  in  the  Courts  to 
apply  those  liberal  ruhw  of  cimstruction  which,  in  favour  of  tlip 
apparent  intention,  as  coUecttnl  from  the  context,  operate  to  rais.' 
devises  by  implication,  in  the  absence  of  words  of  jiusitivf  jjift, 
where  the  effect  of  such  implication  would  be  to  impute  to  the 
testator  a  scheme  of  dis|)08ition  at  variance  with  the  priiui[>!e  of  law 
whiih  regulates  ami  restricts  the  periml  of  vesting  "'  (/j). 

But  it  is  the  doctrine  of  cy-prt's  which,  in  Mr.  Jarinans  view. 
affords  ■■  the  most  striking  illustration  of  the  anxiety  of  tlie  (  ourts 
to  prevent  the  total  disappointment  of  the  testator's  intention  hv 
the  operation  of  the  Ride  against  Perpetuities  "  (7).  This,  however, 
i?  not  quite  accurate,  for  historically  there  seems  no  doubt  that  t!.,- 
doctrine  of  cy-pn's  is  derived  from  the  old  rule  forbidding  thi> 
creation  of  unbarrable  entails  (r),  and  that  it  has  nothing  to  do  witli 
the  motlern  Rule  against  Perpetuities.  I'nless  the  doctrine  ran  Im- 
explained  on  this  theory,  it  is  the  solitary  instance  in  which  tin' 
Courts  have  disregarded  an  otherwise  inflexible  rule  in  order  to  give 
effect  to  the  intention  of  testators,  and  it  ia  difficult  to  understand 
why  this  particular  instance  should  have  been  selected. 

(M)  Exceptions  to  the  Rule.— (1)  Charitable  Gifts.    It  is  some 

\j)  See  the  cases  cited  in  the  last  note, 
and  vwt.  Chap.  XXXVII. 

'vj  Ootrer  v.  (Irosvcmir,  5  Madd.  337  ; 
Tratjord  v.  Trufiord,  3  Aik.  317. 

{I)  See  Rowland  v.  Morgan,  2  Ph.  764. 
The  cases  are  cited  in  Chap.  XX.,  post. 

(m)  TolUmache  v.  Coventry,  2  CI.  &  F. 
611 ;  Chrittit  v.  Gosling,  L.  R.,  1  H.  L. 


279  ;  Harrington  v.  Harrinylun,  I..  R.,"' 
H.  L.  87. 

(n).See  Milfs  v.  Harford.  12  I'li.  I>. 
(i'Jl. 

(o)  First  edition,  p.  2tiO. 

(p)  Chapman  v.  Hrotai,  3  Burr.  IBM. 

(9)  First  edition,  p.  26U. 

(r)  i^upra,  p.  281. 
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tim.''*  «>"•  Hin'  rhnrifttbli'  jjift*  arp  an  fxopption  to  tlu'  IIuIp  {a),  but     <  Htrrn  %. 

thit  i-  inncTurutf.      A  clmritahlf  trust  «rcat«'s  a  perpctuitN  in  th»' 

[.riniary  m'WM'  of  the  word,  and  it  follown  that  rharitablf  jjiftn  an-  an 

..vt'l'tion  to  the  g.>ni.r«l  prinriplo  of  hiw  whiih  UnWuU  the  rn-atioii 

i,t  inalit'imbh'  and  iniip«tru«til>h.  jntfrfHts  in  |)roporty  (0.      It  ban 

evcii  lii't-n  hfltl  that  propt-rty  may  hc>riv».n  to  one  charity,  siibjcrt 

to  a  «ift  over,  in  an  event  whirh  may  never  happen,  to  another 

(harity  («)•     Hut  these  eases  have  nothing  to  <lo  with  the  m(Nh>rn 

Uulf  ufjaiiiHt  IVrjiettiities  (»•),  whieh  ilearly  appheH  to  eharitabh? 

jlifts.    Thus,  a  gift  to  a  charity,  conditional  upon  a  future  and 

uniirfain  event  which  may  not  happen  within  the  jwrio*!  allowed 

l,v  till-  liule,  is  void  (ir).    So,  if  i)roperty   is  given  to  a  private 

in(hvidual.  with  a  limitation  in  a  remote  contingency  to  a  eharitv, 

thii  limitation  is  void  (r).      Conversely,  if  property  is  given  to  a 

ohiirity.  witli  a  gift  over  in  a  remote  contingency  in  favour  of 

private  persons,  the  gift  over  ia  void  (»/).     Hut  a  gift  of  a  fund  for  R..,uli.nK 

iduirity  may  be    ni;de  defeasible  or  determinable  on  an  event   *''"'" 

whirl)  must  or  may  hapin-n  after  the  expiration   of   the   perioil  ti'cT.arity. 

allmvi'd  by  the  Rule,  so  that  when  that  event  happens,  the  fund 

rev.Tts  to  the  testator'    estat.- ;    and  an  express  direction  by  the 

testator  that  on  the  hipj.fniug  of  the  event  the  fund  shall  fall  into 

his  residue,  does  not  otiend  against  the  Rule,  because  it  is  mere 

surplusage  (z). 


(:')  Truxts   for   Arnimulation.  -The    Rule    against    Perpetuities  AeoumuU. 
Joes  not  apply  to  a  trust  for  accumulation  wh-reby  a  fund  is  to  ",'^",l"[t .,, 
bo  created  for  payment  of  the  testator's  debts,  or  for  the  discharge  «l*bt"'.'"  " 
of  .'xisting  incumbrances  on  an  estate,  because  such  a  provision 
only  prescribes  a  particular  mode  of  paying  the  debts,  and  it  may 


(<)  I.u»i-i,  (ilK<,  087  scq.  This  is  ono 
vi  tlie  nmnv  instances  of  the  mental 
cnndi.'ioii  ciiusi^J  l)y  the  anibi|ruity  of 
the  *oni  •■  ijcrpetuity  '"  which  are  to  he 
:  iiiul  in  Mr.  U'wi^i's  work :  see  ante, 
y.-:sH.  n.  ((). 

(I)  Ante,  p.  278;  Thornton  v.  Shake- 
iptar,  1 1).  v.  &  J.  at  p.  407. 

(«1  Vhngl't  Hospital  v.  Grainger,  I 
Mac.  i  (i.  4tiO,  ante,  p.  280.  Lord 
("twnliani's  clrcision  was  oxprea»ly 
lias«i  on  the  diK'trino  of  perpetuity  in 
llie  primary  sense  of  an  inalienable 
Litereat  .See  Mr.  (iray's  remarka  on 
the  decision  (§  599  seq.),  and  ante, 
p.  I'SO,  ia  to  the  decision  in  Se  Tyler. 

(f)  Mr.  Gray  says,  with  great  truth, 
that  much  confusion  would  have  been 


avoided  if  the  modern  "  Huh'  against 
Perpetuities  "  had  been  ralleil  the 
"  Rule  ttijaiiist  l{eniolenes.s  "  :  Cray 
onPerp.  §§2,  HO,  .-)8!>  sci|. 

(if)  Vhtunlierlaftnt  v.  Broekett,  L.  R., 
8  Ch.  20«i:  He  Urd  Stmthedrn  and 
CamphtU.  [1894]  3  Ch.  2ti.5 ;  Kimjhnm 
V.  Ain(/Aa»i,  11897)  1  Ir.  R.  170. 

(x)  Cmnpiini/  of  FtwUrem  v.  I'hrinl'n 
Hospital,  1  Vern.  Kil  ;  Alt.-tLn.  v.  dill, 
2  V.  W.  3fi9:  He  Juhnson't  Tnt-ls. 
L.  R.,  2  Eq.  7111;  Vommissionfrs,  Ac. 
V.  Dt  Clifford,  1  Dr.  &  War.  245. 

{'J)  P''  n-y'ii-n.  \  1893J  2  Ch.  4S1  ;  lit 
Barnett,  24  T.  L.  R.  788. 

(z)  Re  HandeU,  38  Ch.  D.  213  ;  Re 
BlutU't  Truati,  [1904]  2  Ch.  767. 
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or  legacies. 


Trusts  for 
acc'untiitation 
fur  bt'iii'lit  (if 
k-eatoc. 


Charity. 


'I'liellusson 
Act. 


PKUPETl'ITY    AN1>    REMOTENESS. 

at  any  time  he  put  an  end  to,  cither  by  the  owner  of  the  pioporty 
paying  tiiem  off.  or  by  tht  creditors  enforcing  tlieir  claims  (a). 
A  trust  to  accumulate  rents  to  pay  a  legacy  to  an  existiiiij:  person 
is  also  good  (b). 

An  apparent  exception  to  the  Rule  against  Perpetuities  ocrurs 
in  the  case  of  certain  other  trusts  for  af  -uinulation.  A  tuist  tn 
accumulate  income  for  the  benefit  of  a  person  who  may  nut  be 
ascertained  within  the  period  allowed  by  the  Rule  is,  of  course. 
void,  but  a  trust  to  accumulate  income  for  the  benefit  of  sfimc 
one  to  be  ascertained  within  due  limits,  who  can  put  an  end  to 
it  at  any  time   after  his  interest   has  vested,  is   not  within  the 

Rule  (r). 
The  same  <loctrine  applies  to  a  trust  to  accumulate  for  the  benefit 

of  a  charity  (d). 

The  statutory  law  with  regard  to  the  accunmlation  of  income  is 
considered  in  the  next  chapter. 


Equitable 
coiitineent 
remainders. 

ApiMirent 
exception 
in  tlie    asi 
of  letjftl 
remainders. 


Can  a  legal 
c<intinj>;unt 
n'main<lcr 
l)e  void  for 
remoteness  T 


(3)  ConHnfjent  Remnindem.— There  can  be  no  doubt  tliat  tlip 
Rule  applies  to  equitable  contingent  remainders  (f). 

With  regard  to  legal  contingent  remainders,  there  are  cases  in 
which  they  are  clearly  not  within  the  modern  Rule.  Thus,  if  land 
is  devised  to  A.,  a  bachelor,  for  life,  and  on  his  death  to  the  first 
son  of  his  who  attains  twenty-five,  this  is  a  contingent  remainder 
which  will  fail,  unless  at  A.'s  death  there  is  a  son  who  has  attained 
twentv-five  :  if  it  vests  at  all,  it  must  vest  at  A.'s  death,  and  can, 
therefore,  never  be  too  remote.  This  case  is,  therefore,  an  apparent, 
and  not  a  true,  exception  to  the  Rule. 

Apart  from  this  undisputed  rule  of  law,  the  question  whetlier 
a  legal  contingent  remainder  can  be  void  for  remoteness  has 
been  much  discussed.  It  has  been  answered  in  the  affirma- 
tive in  two  recent   cases,    by  Kay,  J.,  in  Re  Frost  (/),  and  by 


{a)  Teu-dT  I.aumn,  I..  R..  18  Eq. 
4!»0:  hird  Smithnmpliiii  v.  Marquis  of 
llcrl/ord,  2  V.  &  H.  54  ;  Miirshnll  v. 
Iliilioirnj/,  2  Hw.  4;»2;  Hntemnn  v. 
Iloirhkiii.  10  Bea.  42(1 ;  lUiron  v.  ^ruc- 
tor.  T.  &  R.  31  :  liri'/rm  v.  Karl  of 
Oxford,  1  D.  M.  *  <  i.  3fi3.  aUberifon  v. 
Hichards.  5  H.  *  N.  *X\.  is  sometimes 
cited  as  an  illustration  of  the  principle 
above  stated  :  see  per  .lessel.  M.  H.,  in 
London  tt-  South  -  Western  Jiy.  v. 
f.'.-,;,:w,20Ch.  I),  p.  r-77. 

ill)  WiWnnis  v.  Lewie,  0  H.  L.  C. 
101.1 


(c)  Saunders  v.  Vauticr,  Or.  &  Ki. 
240 ;  Gosling  v.  (Jostinff,  Johns,  itw : 
Oddie  V.  liroii-v.  4  Ue  0.  k  J.  IT'.t. 

(d)  Wharton  v.  Maftermnn.  \IS'X>: 
A.  C.  186,  overruling  dictum  of  Wickiib. 
V.-C,  in  Harbin  v.  Maitervmn.  1<.  K., 
t2Eq.  559. 

(f)  Ahhiss  V.  Bumry,  17  C'h.  U.  211. 
The  curious  result  follows  tlint  e<\m'.- 
able  contineeiit  remainders  ari'  suhjocl 
to  both  the  old  and  the  iic»  HuIp' 
acainst   Perpetuities. 

(,/)  4SUh.  1).  24tl. 
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laiil  (liiun  by 
.Ml.  Kinriic 
(iri.l  .illiiT.s. 


FBrwcll,  J.,  in   Re  A-sh/ortli  (7),  l)tit  as  hotli  tlicsf  casi-s  ignore  the     <ii.\iter  x. 
older  aiitliorities,  and  the  result  of  the  derision  of  the  Court  of 
Apptal    in    Whitby    v.    MIUMI  {h),    they    cannot    be    considered 
satisfactory. 

Hi'fore  the  decision  in  Whilh;/  v.  Mitchell,  rt-al  propi-rty  lawyers  Dootiiiw 
were  dividi>d  into  two  schools  on  this  ((uestion.  Tiu-  okler  school, 
hiNuled  l)y  Mr.  Fearne,  held  that  continj;eiit  refuainders  are 
iKit  ^iiliject  to  the  nuMlern  Rule  against  IVrjjetuities.  but  are  governiHl 
liv  tlii'<)ldHuie,which  forbids  thelimitation of  land  totheuidnirni.ssue 
of  a  jM'rson  in  succession  beyond  the  tirst  generation  (/).  .\ccording 
to  thi.s  school,  the  modern  Kule  was  invented  to  restrict  the  creation 
of  f.vi'cutory  interejits,  and  does  not  api)ly  to  contingent  reiiuiinders, 
for  tiie.se  are  governed  by  their  own  special  rules,  definitely  fixed 
before  the  introduction  of  executory  interests.  In  addition  to 
.Mr.  Fearne  (y),  this  school  included  Mr.  Peter  li.  Hrodie  (/■),  Mr. 
Lewis  Duval    (/),  Mr.   Preston   (w«),  Mr.  Charles  Hutler  (»*).  Lord 


(,/i  ili«ir.J  1  Ch.  .">.'»;').  In  Whilhi/  v. 
Von  l.iodtcb,  IIJMW)  1  (.'h.  78:t,th.- 
qucsti.in  v.n<  not  argued. 

(M  4t  <;li.  O.  8.5. 

(,)  .Ante.  p.  281. 

Ii)  .\llit cxiilaiiiin;,'  (Gint.  Rem.  42!1) 
that  llii'  invention  of  the  modern  Kulf 
aL'aiint  I'liprtuitii'S  »an  made  necessary 
liy  thi'  fact  that  executory  devises  are 
fnr  frmn  thr  restriction.s  ini(>osed  by 
ilii'  otimmon  law  on  continirent  re 
niiiindii.''.  Mr.  Fearne  ^nes  on  tn  remark 
llwt  "fiituie  and  ahiftini;  uses,  an<l 
.illiir  .s|)rin>;int:  and  executory  interests 
Aich  ark  not  rnudind^^rtt^  are  ti>  be 
C'lMsideicil  iw  subject  to  the  »amc  Hinits 
and  nstrietions  as  executory  devises." 
It'ont.  Uini.  441,  lUth  edition:  tlio 
ilalirs  arc  mine.)  Mr.  Kearnes  state- 
mint  "f  the  old  Rule  against  I'erpe- 
iiiitii'S  will  be  found  in  the  |>ass«!!e 
i|Ui)I<hI  abiive.  p.  285.  ilr.  Lewis 
iiiiinly  niisundi-rstood  .Mr.  Kearnc's 
\i(W»  CPU  the  subject,  owinii  to  his 
i::aljility  tii  .see  the  dilferenee  between 
■  IRTpcl  uity  "  and  "remoteness."'  ISo 
far  ,is  I  am  uwari',  -Mr.  Kearne  never 
usta "  [HTjietuity  '"  in  its  UKKlern  sense, 
w  iijuivalent  to  ••  remott'ness  "  |t'.  S.]. 

((•)  The  draftsman  of  the  Kines  and 
K  (liveries  .\ct,  and  proliably  tlie  ablest 
rial  proiHTty  la\»yer  who  has  ever  lived. 

(/)  Mr.  Ixwis  Uuval  was  one  of  the 
most  eminent  conveyancers  of  his  day. 
Hiaiid  Mr.  Itiiidie  were  two  of  the  Ileal 
I'roperty  < Ummissioners,  the  others 
Ixine  Ixml  Campbell  and  .Messrs.  W.  H. 
Tumcy.  ,!..!h!!  Hoilu-sois,  Siim-.-l  Purk- 
'  Till,  and   John    Tyrrell,  all    men    of 

—VOL.    I. 


eniinence  ill  tlieir  profession.  The 
Ri'al  l'ro|Krty  Coniniissioneis  unani- 
mously slatiil  in  their  third  report,  as 
a  familiar  and  unrjiiestioned  doctrine, 
that  the  Rule  aiiainst  lVr|M'tiiilii-s  does 
not  apply  to  contingent  remainders : 
••  jMI  future  interests,  not  Im'iiiu'  re- 
mainders, are  restiaiiiist  in  their  liuiits 
by  the  ruhs  of  law  relatinu  to  per[>c- 
tuities'  (p.  2!t).  The  •■onimi.ssii.iiers 
reconimended  (p.  :MI)  that  the  ruh- with 
regard  to  the  fiiiliiii'  of  eoiitiiiL'ent 
remainders  sliouhl  be  amended  by 
enacting  that  every  contingent  re- 
inainder  should  take  etfiiit  if  the 
particular  estate  determined  iH'fore  the 
riiiiaiiider  vested.  "  b.comiiii;  in  that 
event  liable  to  the  rules  preseril«'d  for 
restraiuini;  iM^riH^tuities.  "  This  reeoui- 
nieiidation  has  been  carried  into  effect 
by  the  Contint'eiit  Remiiintleis  Act, 
1877,  which  thus  contirms  the  correct- 
ness of  the  view  held  by  the  Com- 
liiLssioners. 

(m)  '■  No  remainder  can,  in  point  r.l 
expression,  lie  too  remote,  since  the 
necessity  that  the  remainder  should 
vest  diiriii);  the  partieiilar  estate,  or 
<()  ih.stiiiitr  that  the  particular  estate 
determines,  and  the  liability  of  a  I'on- 
t indent  reiiiainder  to  Ih'  difeated  by 
the  merger,  Ae.,  of  the  particular  estate, 
arc  a  jirotcctiim  as-'aiiist  the  incoii. 
venienceof  |H'r|)<-tiiities"  (Abst.  ii.  1 141. 
(n)  "  The  remoteness  of  a  remainder, 
however  griat,  was  no  objection  to  it  on 
its  creation  "  (note  to  Kearne,  Con*. 
Rem.,  p.  r.tl."..  loth  nlititm". 
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PERPETUITY   AND   REMOTKNES?. 


riuPTEn  X. 


Mr.  Tx-win's 
ihi-r)ry. 


St.  Leonards  (o),  Lord  Ikougham  (p),  Mr.  S.  M.  Lcako  (7),  M, 
Coventry  (r),  Mr.  Burton  (n),  Mr.  Joshua  Williams  (/),  and  Mr.  H.  W. 
Challis  (m). 

The  contrary  view-  that  contingent  remainder.'*  are  subject  to  tlio 
modern  Rule  against  Perpetuities-seems  to  have  originatctl  witli 
Mr.  Lewis  :  lie  denied  the  existence  of  the  rule  forbidding  tho 
limitation  of  land  to  two  or  more  unborn  generations  in  .siicttssidn 
(now  established  by  the  decision  in  W'hitbif  v.  Mitchell),  and  con- 
tended that  it  is  merely  an  example  or  instance  of  the  modern  Hujc 
against  Perpetuities  (v).  But  this,  as  Mr.  Joshua  Wiiiianis  imint.d 
out,  involves  an  entire  inisapprehension  of  the  rule  in  Whithji  \ 
Mitchell,  which  "  is  more  stringent  than  that  which  confines  execu- 
tory interests  "  ("•),  for  it  absolutely  forbids  the  limitation  of  land 
bv  way  of  remainder  to  the  unborn  i.ssue  of  a  person  for  two  or  nioiv 
generations  in  succession  ;  even  if  such  a  limitation  is  restricted  to 
issue  born  within  a  life  in  being,  it  is  void  {x). 


{())  ■■  It  is  imw  iK-rfectly  seltled  that 
whciT  a  Hmitation  is  to  take  cIToct  as  a 
remainder,  remoteness  is  out  of  tlie 
question  "  :  Cole  v.  .Scutll,  i  Dr.  &  \V. 
at  p.  28. 

ip)  "  I  wa.t  a  flood  ileal  surprised  to 
find  that  there  was  a  <|Ueslioii  raised 
about  the  remoteness  of  the  limitiition. 
...  It  [the  suggestion  in  c|uestionl 
opened  to  my  mind  a  new  and  strangi' 
view  of  the  law,  applying  that  t)  con- 
tingent remainders  which  1  had  always 
understixxl  must  be,  from  the  very 
nature  of  the  thing,  confined  to  sprin'/- 
ing  uses  and  c.xccutorv  devises  "  .  rii/c 
V.  .SV»t//.  2  H.  L.  0.  2.m 

(q)  I'rop.  in  Land, 334.  33."), n. ( Isl  id.). 

(r)  •'  The  Rule  against  Peri>etuitie» 

does    not     apply     to     remainders  ' : 

Watkins,    Convey.    (<lth     edition,    by 

Coventry),  17ti,  n. 

(k)  Comp.  §  782. 

(f)  .Mr.  .loshua  Williams's  statement 
of  the  law,  which  was  adopted  as  aeeu 
rate  bv  Kny,  J.,  and  the  Court  of  Appeal 
in  Whitby  v.  Milrhell  (U  Ch.  D.  Hr>). 
will  be  found  in  the  12t!i  edition  of  his 
treatise  on  Keal  Proi»'rty,  ]ip.  2liit  seq., 
318  seq.  It  is  to  the  effect  that  there 
are  only  two  rules  governing  the 
creation  of  contingent  remaindeiii, 
namely,  the  rule  requiriuL'  that  the 
■eisin  shall  never  be  without  an  owner, 
and  the  rule  that  if  an  estate  is 
given  to  an  unborn  pi'rson  for  life, 
followed  by  any  estate  to  any  child 
of  such  unborn  prr?on,  ll:<-  l.-tttt-r  limit- 
ation is  void  ;  Mr.  Williams  cnes  on 
to  point  nut  that  it  is  "in  anal'^gy  to 


the  rcstiictions  thus  impositl  on  cmi. 
tingent  remainders  that  the  Inw  1m< 
Hxed  Ihi'  following  limit  to  the  cn-iUinii 
of  executory  interests.  "  naiiuly,  iln' 
mcKlern  Kiile  against  Perp-liutii"!.  The 
matter  is  stated  in  the  siiiiie  way  Ipy 
Loril  Keiiyon  in  hnnj  \.  lihirhdl.  ' 
T.  K.  IIM). 

(ti)  "  Whether  the  Kiili'  iigaitisl 
I'er(«'luitics  applies  (apart  f  loiii  cxprcw 
statutory  eiiaelinent)  to  1,l':i1  limits 
lions  by  way  of  remainder  is  one  ol 
those  ([uestions  which  ouuhl  ni'MT  t" 
lave  arisen.  It  implies  an  anaolir"- 
nism  which  may  be  said  to  trench  upon 
absurdity"  (Real  1".  183). 

((■)  Lewis  on  I'erp.  420:  Siipp.it'wi]. 
(«■)  Real  Prop.  27r>,  and  .A|)i)en(iix  V 
(12the<lition). 

(j-)  As  to  till'  dictum  nf  WoihI.  V.-C. 
in  (.'(titlin  V.  Brown,  sec  anti-.  [i  :N7 
Mr.  Lewis's  error  aiose  paitly  fimip 
the  unfortunate  and  inaccurate  theun 
that  the  rule  furbichling  tlu!  limiu- 
tion  of  land  to  two  unboni  ijemra- 
tions  in  succession  is  derived  (mm  thr 
doctrine  of  double  ]K)ssiliihtirs  ami 
partly  from  Mr.  l.ie\viss  having'  over- 
looked the  change  in  the  nieanim;  (.t  tb' 
word  "  pcrp<'tuity  "  durini;  llif  lii-i 
half  of  the  nineteenth  century.  In  tli'' 
sixteenth,  seventeenth,  and  .-i.-hleentli 
centuiies  the  usual  nieanin.'  of  '  imy- 
tuity "  was  a  limitation  "f  lau'i  In 
unborn  genet  at  ions  in  succession,  by 
wav  of  unbarrable  entail  ("Uiira. 
p.  •_'«:'.;.  Mr.  U'wis's  i-!i!iranc»  of  thi- 
fact  litl  him  to  cite  the  well-kniitt" 
passage  in  Mr.   reanii''s  luxik  tl"  tin- 


hrn^- 
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I  IIAITKK    X. 
Mr.  .lariuaii^i 


Mr.  Jarman  was  unable  to  make  up  his  niinii  which  view  was 
correct.  He  was  misled  by  'lie  ambiguity  of  Lord  St.  Leonards' 
remarks  in  Cole  v.  Sewell,  with  reference  to  the  old  rule  forbidding 
the  limitation  of  remainders  "  on  too  remote  a  possibility,"  into 
suppo-sing  that  Lord  St.  Leonards  considered  the  old  rule  to  be 
•'  exploded  "  ;  with  the  redult,  as  Mr.  Jarman  thougiit,  that  in  Lord 
St.  Leonards's  opinion,  ""  all  contingent  remainders  are  withdrawn 
from  every  species  of  perpetuity-restraint "  (y).  But  this  was  not 
Lord  St.  Leonards's  opinion,  for  in  Monypennij  v.  Deriiuj,  he  ex- 
plained tliat  in  Cole  v.  Sewdl  he  never  meant  to  deny  the  existence 
of  tlie  rule  forbidding  successive  limitations  to  unborn  genera- 
tions (:).  It  was  under  the  influence  of  this  error  (a)  that  Mr. 
Jarman  stated  his  own  conolu.sion  thus  (h)  :  "  It  is  submitted,  there- 
fore, tliat  both  principle  and  authority  justify  the  questioning  the 
proposition  that  remainders  owe  obedience  to  no  other  law  than 
that  which  requires  that  they  should  take  effect  at  the  instant  of  the 
determination  of  the  particular  estate.  They  are,  it  is  conceived, 
either  subject  to  the  old  doctrine,  directed  against  remote  possi- 
bilities, or  the  modern  Rule  against  Perpetuities,  unless  these  are 
identical,  as  may  be  contended  with  much  plausibility,  although  it 
is  not  necessary  to  go  to  this  extent  in  support  of  the  denial  of  the 
exemption  of  remainders  from  all  perpetuity-restraint." 

As  it  is  now  settled  by  the  decision  of  the  Court  of  Appeal  in  ixci>i,.ii  in 
Whitby  v.  MUchcll,  that  contingent  remainders  are  "  subject  to  the  \'""l''u' 
old  doctrine  directed  against  remote  possibilities,"  it  follows, 
according  to  Mr.  Jarman,  that  they  are  not  subject  to  "  the  modern 
Rule  against  Perpetuities."  it  is  equally  clear,  from  the  judgments 
in  that  case,  that  the  two  rules  are  not  identical,  as  suggested  by 
Ur.  Jarmau. 


t'tkct  that  a,  limitation  by  way  of 
cuutin^eiit  remainder  to  two  unburn 
Ki'iitratiuiu  in  succcsaiun  tends  tu  u 
|tr)it'tiiity,  and  that  the  second  le- 
iiiamder  is,  therefore,  "  absolutely 
\.iid,"  supra,  p.  28">)  as  meaning  tha*. 
m  Jlr.  R'arnu's  opinion  a  contingen. 
rimainder  can  be  void  for  remoteness, 
ilthough  it  is  obvious  to  anyone  familiar 
»ltli  the  history  of  the  subject  that  in 
this  passage  Mr.  Fearne  was  not  re- 
iimug  to  the  modern  Rule  against 
I'crpetuities,  but  was  stating  the  rule 
iio»  established  by  the  decision  in 
VihSy  V.  Mitchdl.  Mr.  Lewis's  re- 
marksuu  the  subject,  and  on  the  cognate 
juljjitt  of  ihr  doctrine  uf  ey-pres  (I'erp. 
fa\i\i.,  p.  i;i(i  »ti|.),  shiw  an  ignorance 
"i  tlw  devices  invented  by  landowners 


24 


in  their  ellorts  to  re-establish  unbar- 
rablu  entails  during  the  tifteentb  and 
sixteenth  centuries,  whieb  is  surprising 
in  a  man  of  bis  industry  and  learnint;. 
These  devices  are  rufurnd  to  in  detail 
by  the  Keal  I'roperty  Commissioners 
(Third  Kei)ort,  pp.  3U-31). 

(.V)  i'irst  edition  of  tliis  work.  Vol.  II. 

p.  7ao. 

(;)  U  1).  M.  &.  0.  at  p.  ItiS;  and  see 
iSugden,  I'owi-rs,  31(3. 

(a)  It  must  be  admitted  that  the  i-nur 
was  quite  cxcusable.owing  to  thevayuc- 
ness  of  the  Chancellor's  language  in  Cule 
V.  Hewetl.     Sco  ante,  p.  3,'if,  note  (</). 

(6)  First  edition.  Vol.  II.  p.  733.  Mr. 
Jurman's  remarks  on  ('i,Z,  i.  Snnll  mr 
printed  at  le'jgtli  in  an  upjMjiidiX  to  tbi' 
fourth  edition  of  this  work. 


CHAITEH  X. 

Reault. 
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In  short,  the  effect  of  the  decision  in  \yhitbtf  v.  Mitchell  is  to 
affirm  the  correctness  of  the  view  held  by  Mr.  Fearne  and  liis 
followers  (including  Mr.  Joshua  Williams),  and  to  demonstrate  the 
error  of  Mr.  Lewis  and  his  followers  (including  Mr.  Gray)  in  (Icnying 
the  existence  of  the  old  Rule  against  Perpetuities. 

He  Froii.  The  question  came  before  Kay,  .1.,  in  Rf  Frost  (c),  and  he  liold 

that  contingent  remainders  are  subject  to  the  modern  Rule  afiaiiist 
Perpetuities.  Two  remarks  may  be  made  upon  the  decision.  Intli.' 
first  place,  the  learned  judge  entirely  disregarded  the  opinion  of 
Mr.  Joshua  Williams  on  the  point,  although  in  deciding  H7(/%  v. 
Mitchell  {(l),  five  months  previously,  he  said  :  "  1  do  not  want  any 
higher  authority  than  that  of  the  late  Mr.  Joshua  Williams,  wlio  was 
certainly  one  of  the  best  real  property  lawyers  that  have  e.xisted  in 
my  lifetime."  In  the  second  place,  Mr.  Justice  Kay  fell  into  tlip 
error  of  supposing  that  when  Mr.  Fearne  (in  the  passage  already 
quoted  (e) )  referred  to  the  old  Rule  against  Perpetuities,  he  had  in 
mind  the  modern  Rule  against  Remoteness.  This  error  deprive 
the  decision  of  all  value. 

Be  Aihforih.  The  decision  of  Farwell,  J.,  in  Re  Ash/orth  (/)  is  also  unsatisfactorv, 
In  the  first  place,  the  learned  judge  seems  not  to  have  been  awaio 
that  the  rules  governing  legal  contingent  remainders  are  diffonmt 
from  those  governing  equitable  contingent  remainders,  for  ho 
remarked  that  the  case  before  him  was  "  really  undistinguishahle 
from  Garland  v.  Browti  "  {g)  But  in  Garland  v.  Broun  the  liniita 
tions  were  equitable,  and  no  one  denies  that  equitable  remainders 
are  subject  to  the  modern  Rule.  However,  in  a  later  part  of  his 
judgment,  the  learned  judge  treated  the  limitations  in  the  ease 
before  him  as  legal,  which  they  clearly  were,  oeing,  in  effect,  to 
trustees  and  their  heirs  during  the  lives  of  A.,  B.,  and  C.  and  tlieir 
children  ;  after  the  death  of  all  the  children  except  one,  the  testatii.x 
devised  the  land  to  such  surviving  child  in  tail.  Now  it  is  by  no 
means  clear  that  land  can  at  conmion  law  be  limited  for  an  estate 
pur  auter  vie  during  the  life  of  an  unborn  person  (/(),  and  if  it  cannot. 
then  the  limitation  in  Re  Ashlbrth  to  the  surviving  child  was  not  a 
contingent  remainder,  but  an  executory  devise.  Whether  this  is  so  or 
not,  the  judgment,  if  one  may  say  so  with  respect,  fails  to  notice  the 
essential  difference  between  the  '•  perpetuities"  referred  t.,  in  the 


(c)  43  Ch.  D.  246. 
(£?)  42  Oh.  1).  494. 
(e)  Ante,  p.  iS"). 
if)  |1<.M)5)  1  Ch.  oSr-. 
(j)  10  I..  T.  2»2. 


(A)  The  question  is  di.seusHid  iii_i>ii 
artipli"  liv  me  in  Sol.  Joiirii.  xlis.  71)1 
In  the  addenda  to  the  .second  idui'iii'.i 
hiH  work  on  IVriK'tuities, Mr.  < iiay  r-fir' 
to  this  article  withmit  dis-«  nt.     [C.  ^ 
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,,1(1  honks,  and  tliosp  ronioto  limitntions  by  wav  of  sliiftinj;  iiso  and 
pxiHUtorv  devise,  against  which  the  nuMlorn  Hide  against  Perpetui- 
ties is  directed ;  and  this  is  the  more  strange,  because  the  difference  is 
noiiiti'd  "III  •>'  Lord  Nottingham's  judgment  in  the  Diikr  of  \orutl/:\i 
Case,  referred  to  by  Farwell.  J.  Nor  does  the  attention  of  the 
Icanieii  judge  seem  to  have  been  called  to  tlie  fact  that,  down  to 
the  niiildle  of  the  nineteenth  century,  tiie  most  eminent  real 
j.r()|»'rty  lawyers  were  practically  unaiiimotis  in  thinking  that  the 
nKKlerii  Rule  does  not  apply  to  legal  lontingent  remainders.  On 
a  f|iiestioii  of  this  kind  the  opinion  of  Mr.  Fearne,  Mr.  Hutler,  and 
the  lle.ll  ProiHTty  Tommissioners.  is  entitled  to  some  consi<ler- 
ation.  .\gain,  the  statement  of  the  learned  judge  (/),  that 
tlio  opinion  of  Mr.  Joshua  Williams  on  the  question  has  been 
Jisplaccd  by  Mr.  Gray,  must  have  been  made  pi-r  incuriam,  for 
the  o|)inion  of  Mr.  Oray,  that  contingent  remainders  are  subject 
to  tlie  modern  Rule,  is  based  on  the  a.ssumption  that  there  never 
«as  a  rule  forbidding  the  limitation  of  estates  to  two  or  more 
unbiirii  generations  in  succession  (/)  ;  this  asstm)i)tion  was  held  to 
hi' erroneous  by  the  Court  of  Appeal  in  Whithif  v.  Mitrlirll,  in  which 
(iise  the  Court  adopted  Mr.  Joshua  Williams's  views  on  the  subject. 
Mr.  Joshua  Williams's  views,  however,  do  not  rest  on  his  own  per- 
sonal opinion  :  they  are  "'cntical  with  those  of  Mr.  Fearne,  Mr. 
Hrodie,  Mr.  Duval,  Mr.  Preston,  Mr.  Hutler,  Lord  St.  Leonards,  and 
the  other  distinguished  real  property  lawyers  above  referred  to, 
while  the  views  of  Mr.  Gray  (which  are  identical  with  those  of  Mr. 
Li'wis)  make  the  rule  in  Whithij  v.  Mitchell  and  the  doctrine  of 
cv-pres  hopelessly  unintelligible  (//). 


•  lUITKR    X. 


(1)  Other  Common  Law  /^n/^TM/.?.-^  Questions  seldom  arise  under  Common  In w 
wills  as  to  common  law  p  its        Lnd  other  the-,  .ontingent  ^""'''''o'"-- 

nmaiiulers,  but  it  may  b  ul  t ate  shortly  hou  the  law  at 

|irpscnt  stands.     \n    \KV1       -   Real   Propeity  Commissioners  re- 
iiiarktMl,  "  The  ancient  common  law  did  not  restrain  the  creation 


(i)  [19or)j  1  C'li.  at  p.  54(i. 
II  Ante.  |).  28(1,  n.  (./i.  Mr.  (Jr.iy 
Hiuarks  (5  2S4)  thai  "  as  the  liuir 
imaniriL'  tlie  modrrii  Kulc  against 
IVrpfiiiitics)  governs  all  oontini-ciil 
■'lUitab|.'  limitations  of  real  estate  aii^l 
ill  conliiiuent  limitations,  lejial  anil 
■  ||aitalilp.of  jiersonal  estate,  whether  in 
tiio  form  of  remainders  or  not,  it  is 
very  desiral)le  that  legal  eontingenl  re- 
sslndffs  ul  real  cstato  shoukl  lie 
•ubjwted  to  the  Rule  also."  On 
thi<  it  may  be  noted,  first,  that  siih. 


jeotinu  legal  ciinlinuent  remainders  to 
the  Kule  would  not  make  the  law  ^<ym- 
melrical,  h,Tau.se  they  are  already  sub- 
ject to  their  own  s|K'<'ial  rules,  which  do 
not  apply  to  other  cotitinaent  interests  ; 
and  seeondly,  that  the  desire  of  text 
writers  to  make  the  law  .lymmetrieal 
<loe3  not  justify  the^t.'ciurts  in  ajiply- 
ing  the  modern  Rule  to  common  law- 
interests  which  were  n'cognised  aa  valid 
Kinn  liefoi-e  liie  Rule  was  invented. 

()/)  See  the  arfiument  in  lliiii.m  i  v, 
Ti.ilc,  0  Ha.  at  p.  245. 
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of  futuro  interests  to  a  given  periotl.  The  time  allowed  for  re 
entries  under  conditions  broken,  and  for  grants  of  rentcharp-s. 
or  other  incorporeal  hereditaments,  commencing  in  futuro,  and 
for  creating  the  iiiteresse  termini,  was  indefinite,  however  Courts 
of  Justice  may  at  present  be  disposed  to  consider  them  within  that 
policy  of  the  law  which  restrains  perpetuities.  Sir  Edward  (  oko 
expressly  says,  'HI  enfeoff  another  of  an  acre  of  ground,  upon 
condition  that  if  mine  heir  shall  pay  the  feoffee,  &c.,  twenty  shilling, 
he  and  his  heirs  shall  enter,  this  condition  is  good.'  We  kiunv  ,[ 
no  bounds  originally  fixed  by  the  common  law  within  whirli 
interests  of  this  kind  were  restraitied  ;  and  it  is  a  mistake  t" 
suppose  that  at  the  common  law,  properly  so  called,  tluiv  was 
any  rule  against  perpetuities  "  (k).  The  Commi.ssioners  arcord- 
ingly  recommended  that  the  operation  of  the  Kule  against 
Perpetuities  shouhi  be  extended  .so  as  to  apply  to  future  intercuts 
of  the  kind  above  referred  to,  with  certain  exceptions  in  the  rase 
of  landlord  and  tenant.  No  statute  lias  been  pa.ssed  to  carry 
out  this  recommendation.  Mr.  Charles  Butler  also  treats  common 
law  conditions  as  being  free  from  restriction  on  the  score  of  per 
petuitv  (/).  The  opinion  of  modern  text-book  writers  is  divided. 
Mr.  Lewis  (w)  and  Mr.  Gray  («)  think  that  the  opinion  of  tlie  Keal 
Property  Commi.ssioners  is  erroneous,  and  that  Cf^nditions  of  ri' 
entry  are  within  the  Rule  against  Perpetuities.  Mr.  Gray  quot- 
a  dictum  of  .Te.ssel,M.  R.,  in  Rr  Mncleay  (o),  and  another  of  North. 
J.,  in  Dunn  v.  Flood  (p).  as  supporting  his  view.  Mr.  Challi.s.  on 
the  other  hand,  was  unable  to  under-stand  why  a  rule  invented  by 
the  judges  in  the  seventeenth  century  to  restrict  the  creation  of 
future  interests  unknown  to  the  common  law,  should  be  aiipHed  tn 
future  interests  which  the  common  law  always  allowed  to  be  created 
without  any  restriction  (q).  The  point  first  arose  for  derision 
in  Re  The  Trustees  of  HoUis's  Hospital   mid   Hague's  Contract  {r). 


(it)  Third  Report,  29.  The  namci  nf 
thcdistinpuUhcdIawyors  whoformed  the 
Commission  are  (riven  above,  p.  3li!».  n.l/). 
Th:^  erroneous  opinion  th.at  the  modern 
Rule  against  Perpetuities  formed  part 
of  tlie  common  law  is.  however,  widely 
held  ;  it  was  held  by  .lesael,  M.  R..  in 
L.  &  S.  H'.  Railwd!}  v.  Gomm.  20  Cli. 
D.  562,  and  by  the  Trivy  Couneil  in 
Cooper  v.  Stuart,  14  A.  C.  286. 

{/)  Co.  Litt.  327a,  n.  (2;,  II.  3. 

(nt)  Perp.  016. 

(n)  I'erp.  §  ;!(Kla  simj. 

(o)  L.  R..  20Eq.  180. 

(p)  25  Ch.  i).  620.  .See  also  the 
dictum  of  Bacgallay,  L.  J.,  on  appeal : 


28  Ch.  V.  r,f>2. 

{q)  Challis.  H.  P.  174. 

(r)  [18<»!  ]  ■>  Ch.  ."<40.  See  .l«.-'..i. 
v.  Cummh  =.  |  ISKKiJ  1  Ir.  K.  400.rcf.iTnl 
to  post,  p.  37."i,  n.  (0-  An  undonbtfii 
exception  to  the  modern  Rule  auairii 
I'erpetuities  occurs  in  the  case  of  covf 
naiits  for  the  perpetual  renews!  of 
leases  {London  d-  South -Wcslfrn  Ry. 
v.  Gomm.  20  Ch.  D.  562),  and  it  sterna 
somewhat  curious  that  common  law 
conditions,  which  are  of  much  ertatpr 
.mtiquity.  kIiouU!  iitit  in-  rt"-'W-'M  ' 
similar  immunity  :  see  William.'".  Ven- 
dor and  P.  600,  n.  (k). 
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In  tliat  <"as«  the  tiuestiiiii  was  as  to  tlif  title  to  some 
property  wliich  IukI  l>t'eii  conveyed  by  TlioniiiH  llollis  in 
IT'Jd  to  trustees  upon  trust  for  a  hospital.  The  conveyunee 
i-nntainptl  a  proviso  that  if  at  any  time  thereafter  the  |tropprty 
•jhoiild  he  used  for  any  purfxises  other  than  those  therein 
mentioned,  it  should  revert  to  the  heirs  of  Thomas  llollis. 
Bvrne.  J.,  said  :  "  I  am  of  opinion  that  the  condition  in 
question  is  obnoxious  to  the  l{ide  against  I'erpetnities."  The 
pnint,  howpver.  was  raised  on  a  summons  under  the  Vendor 
and  Purchaser  Act,  and  as  the  heir-at-law  of  Thomas  Mollis 
ilcclined  to  be  bouixi  by  the  deci  ion,  Hyrne,  ,1.,  refused  to 
force  the  title  on  the  purchaser.  It  will  be  noticed  that 
the  li'arned  judge  relied  to  a  cronsiderable  extent  on  the  opinion 
of  Mr.  \V.  D.  Lewis,  and  that  the  opinion  of  the  Heal  Property 
Commi.ssioners  (most  of  whom  were  far  superior  to  Mr.  jjcwis  in 
learning  and  authority)  was  not  cited. 


IHAI'TEH   X. 


Althougii  the  decisions  in  Re  Frost  and  Re  .lnh/orlh  (if  and  so  The  future 
far  as  thev  decide  that  a  legal  contingent  remainder  can  be  void  "**)"''*"''' 

°  ^  ni;ainst 

for  remoteness  (s) ).  and  the  decision  in  ^t-  Holltx's  Ilonpital.  are  Ponwtuitics. 
contrary  to  the  views  held  by  the  most  eminent  real  property 
lawyers  of  the  last  two  generations,  it  wouUl  not  be  .safe  to  j)redict 
how  tiie  points  involved  in  them  will  be  decided  when  they  come 
bef  re  the  Court  of  Appeal.  The  (piestion  recjuires  patient  investiga- 
tion of  a  somewhat  obscure  subject,  and  it  is,  perhaps,  hardly  fair 
to  expect  modern  judges,  whose  time  is  fully  occupied  with  more 
interesting  matters,  to  explore,  without  assistance,  the  nuisty  and 
ilimly  lighted  recesses  of  the  law  of  real  property  (I).  It  is  much  easier 
to  adopt  the  general  principle  that  the  nuHlern  Rule  against  Perpe- 
tuities applies  to  all  future  interests  in  property,  including  those 
which  were  recognised  as  valid  at  common  law  long  before  the 
modern  Rule  was  even  thought  of.  The  difTn  ulty  is  that  the  Court 
of  Ajipeal  cannot  follow  this  course,  unless  it  takes  upon  it.self  to 
alter  the  doctrines  jf  the  common  law  :  the  Court  has  not  hitherto 
ilainu'd  to  have  juristliction  to  do  this.  It  is  to  be  hoped 
that  the  legislattire  will  summon  uj)  courage  to  amend  the 
law  by  abolishing  contingent  remainders,   and   by   allowing  all 


in  It  will  be  rcmcinliereU  that  the 
locuion  in  lie  Front  wa-H  an  altoriiativo 
nc  ari'l  that  in  Hi  Ash/urth  the  i|uea- 
iiuii  HJit'iiuT  lilt-  iihiniat"  lit'virtL'  w;i>*  a 
ciintiiment  renialiider  or  an  cxocutiiry 
limitation   was   not    argued   or    con- 


sidered. 

(()  The  oxoellent  judgment  of  I'allas, 
C.  H..  in  Ail.-dni.  v.  ('nmtni>i.i  {\S'X>. 
reported  [lUUtij  1  Ir.  It.  4tHi),  stands 
out  a.'i  a  vnluntile  e()iilril>uliof!  to  the 
learning  on  tliis  branch  of  law. 
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fllArTEB   V 


futiiro  interests  in  property,  both  real  and  personal,  to  take  .ffcot 
if,  in  the  event,  they  vest  within  the  period  allowed  by  the  Rn].. 
The  (juestion  involved  in  Re  UnVis'a  Hospital  is  more  eoniplit  iitcd, 
but  ought  r.ot  to  present  any  insuperable  difficulty  («), 


(«)  Till'  nniinmlii's  hikI  injiiHticc 
caused  l>y  the  im'sciil  statp  of  the  law 
art"  shortly  rrfiTri^l  to  in  an  article 
in  the  .luri'lica!  I'.tview  for  July  IIKW. 
Mr.  (!ray  ilnos  rot  approve  of  the 
»U)i!(;eHtion  that  the  mcHlem  Rule 
anaiiist  IVrpetuities  should  he  altered 
by   statute :    he  thinks  it    danjierous 


to  attempt  to  amend  the  Kulr,  gnil 
points  to  the  statute  in  force  in 
the  State  of  New  York  as  a  »,iri)inL'. 
I  venture  to  think  that  the  Uw  mit'lii 
ea.<ily  hv.  improved.  The  Tin  Ihi-sun 
Aet  U  a  partial  amendment  of  tin-  Hu|,. 
at'aiiiHt  lVr|K-tuities,  and  it  lla^.  worked 
fairly  well.     (C.  S.] 


( :5"T  ) 


CHAPTER  XI. 


ACCUMULATION   OF   INCOME. 


1.    Tic-  Aiinmiil'iliniii   .\<t. 

lhiM>  :17" 

II.   Ai'iiiiiul'ilinii  ihiriiig  Mi- 

iiiirifij  Mi 

111,  Jf,  iimiiliiiitin  fur    I'mj- 

viihI  of  Ih'hts WH-l 


IV.    Aiiininihitidiifirl'iirliiDin  IIH'A 
V.  A'liimiihttitiii     fur     I'lir- 

tliiinr  ,f  l,,iiiil  :{h7 

VI     DfHtiiHttimi     if      Kelninid 

lii'uw,-    :(HM 

VII.    I,ifr  AKKiinniiT  ;t!Jl 


(Uinn  extent 
of  pnwjM'c- 
tivt-aocMimu- 
latiuii  of 
iiieoiiif. 


I.  The  Accumulations  Act,  1800.— Mr.  Jarman  says  (a) : "  For-  |.»'<.'  ""I*" 
merly  the  rule  that  fixed  the  period  for  which  the  vesting  of  property 
iiiiglit  be  suspended,  regulated  alfjo  the  power  of  deferring  its  enjoy- 
ment ;  it  being  then  permitted  to  a  settlor  or  testator  to  create  an 
ai.. miniating  trust  absorbing  the  entire  income  during  the  full 
period  for  which  the  vesting  might  be  jirotracted,  and  whether  it 
was  or  was  not  so  protracted  (b).  And  no  inconvenience  appears  to 
have  been  felt  in  allowing  so  wide  a  range  of  accumulation,  few 
persons  having  availed  themselves  of  the  permission  to  a  mischievous 
extent,  until  Mr.  Thellusson  made  the  extraordinary  and  well- 
known  disposition  of  his  immense  property  (c),  by  the  operation 
of  which,  everj'  child  and  more  remote  descendant  born  or 
rather  procreated  in  his  lifetime  ....  were  excluded  from 
enjo\Tnent,  for  the  purpose  of  swelling  to  a  princely  magnitude, 
the  fortune  of  some  remote  and  unascertained  scions  of 
the  stock.  The  necessity  then  became  apparent,  of  j)re- 
venting,  by  legislative  enactment,  the  repetition  of  a  scheme 
(if  disposition  fraught  with  so  much  mischief  and  hardship. 
This  leil  to  the  atat.   .'59   &  40  Geo.  3,   c.  98  (rf),  whic.    after  Stat.  3n  & -lo 


<:<•".  .t,  0.  <M. 


(ii)  First  udition,  p.  2(i4. 

(i)  As  to  the  invalidity  of  trusts  for 
accumulation  on  the  f^ound  of  remote- 
!!»=^.  see  ante,  p.  HO.H.  And  ax  t-n  thn 
esses  where  a  trust  for  accumulation  is 
nusatorj',  because  the  beneficiary  can 
j'ut  a    stop   to    it,   see    Saunders    v. 


VaHtiir.  4  Bea.  115,  and  other  ca.ie.s 
cited  in  Chap.  X.XIV. 

(<•)  4  Ves.  227. 

(rf)  Knt>wn  as  the  Tht-llussoii  Act. 
until  the  Short  Titles  Act,  1896.  «av<) 
it  an  ofKcial  title. 
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AiTiiintiUlion 
ri'straiiipH, 
iinlmH  for  iifc 
of  Mrttlnr.  (»r 
for  twonly- 
out"  yp»rM,  or 
during  mino- 
rity, Ac. 


Art  not  to 
extend  to 
provisions  for 
(IpbtH,  or  i)cr- 
lions  for 
c'liildrrn  : 


• — nor  to  Scot- 

lanii ; 

nor  to  prior 

wills,  unleits, 

&c. 


reciting  that  it  wn.s  I'.xjicilitMit  that  nil  dispositions  of  rral  or  p.-rsonal 
estate,  whereby  the  profits  an<l  produce  thereof  were  direi  tetl  to  !«■ 
accumulated,  and  the  heneticial  enjoyment  thereof  wa.s  postjioMed. 
should  be  made  subject  to  the  restrictions  thereinafter  cDiitaintnl, 
proceeded  to  enact  •  that  no  person  or  persons  shall,  after  the  passine 
of  this  act,  by  any  deed  or  deeds,  surreniler  or  surrenders,  will,  rndicil 
or  otherwise  soever,  settle  or  dispose  of  any  real  or  personal  pniporty, 
so  and  in  such  manner,  that  the  rents,  issues,  profits  or  jjhxIucc 
thereof  shall  be  wholly  or  partially  accumulateil,  for  any  loncfr 
term  than  Ihe  lift-  or  li>T.i  of  any  mch  f/rantor  or  qmntora,  settlor  nr 
settlors,  or  the  term  of  tueiitij-one  tfems  from  th<  death  of  any  nwh 
grantf>r,  netthr,  devinor  or  testator,  or  durimi  the  mtmrilij  nr 
respeelire  minorities  of  an>f  person  or  persons  who  shall  ic  I. ring 
<yr  en  rt-ntre  sa  mere  at  the  time  of  the  death  of  such  f}rnnl«r.  dnisnr. 
or  testaior.  or  duriiuj  the  minorilif  or  respective  minorities  „nly  uf 
any  person  or  persons  who,  under  the  uses  or  trusts  of  the  deal 
surrender,  will,  or  other  assurances  direetintj  such  araimiJatim* 
leould  for  the  time  being,  if  of  /ullage,  be  entitled  unto  th--  rrnii. 
issues  and  profits,  ,>r  the  inttrest,  dindends,  or  annual  produee  »> 
directed  to  be  accumulated ;  and  in  every  case,  where  any  accumu- 
lation shall  be  directed  otherwise  than  as  aforesaid,  such  dine  tion 
shall  be  null  and  void,  and  the  rents,  issties,  profits  and  prmlure  of 
such  property  so  directetl  to  be  accumulated,  shall,  so  long  as  the 
same  hall  be  directed  to  be  accumulated,  contrary  to  the  provisions 
of  this  act,  go  to  and  be  received  by  such  person  or  persons  as  would 
have  been  entitled  thereto,  if  such  acctmiulation  had  not  been 
directed.'  Sect.  [2j  provides,  '  That  nothing  in  this  act  containwl 
shall  extend  to  any  provision  for  payment  of  debts  of  any  grantor, 
settlor,  or  devi.sor,  or  other  person  or  persons,  or  to  any  |)rovision 
for  raising  portions  for  any  child  or  children  of  any  grantor,  settlor, 
or  devisor,  or  any  child  or  children  of  any  person  taking  any 
interest  under  any  such  conveyance,  settlement,  or  devise,  or  to  any 
direction  touching  the  produce  of  timber  or  wood,  u[)on  any  lands 
or  tenements,  but  that  all  such  provisions  and  directions  shall  and 
mav  be  made  and  given  as  if  this  act  had  not  passed."  Hy 
sect .  [."{ I  ((')  the  act  is  not  to  extend  to  heritable  property  in  Scot- 
land ( /).  nor  [by  sect.  4]  to  wills  made  before  the  act,  unless  the 
testator  should  be  living  and  of  sound  mind  for  twelve  (!alendar 
months  from  its  passing." 


(f)  Since  ii'ponled  by  clat.   11  4   12 
Vict.  c.  3(i.  s.  41. 
(/)  But  a  direction  to  invest  accu- 


mulations in  lands  in  Scotland  did  not 
brinj:  tlie  ease  within  s.  3.  Muqihr- 
son  V.  SItiviirt,  28  L.  J.  C'li.  177. 
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Thi^stotutP.  having  Im'1'11  jmsHctl  just  hcfori'  thf  liinh  Act  of  riiion 
came  into  operation,  (lo«'s  not  extend  to  Irelaiul  (</). 

Ti>  bring  a  oaci"  within  thi>  act,  it  is  not  necessurv  that  the  word 
accumulate  "  Hhould  l)e  usihI,  or  that  there  should  lie  an  express 
(iirertion  to  ateuiuulate  (/*) ;  a  direction  to  "  invest "  or  "  capitalise  " 
ircomp  (»),  or  to  form  a  reserve  or  guarcntee  fund,  or  the  like, 
nmv  he  sufficient  (j).  Indeed,  the  act  aj)plies  in  casi-s  "here  nn 
oblipation  to  accumulate  arises  from  the  nature  of  the  gift,  for  in 
applying  the  statutory  provision  against  accumulation,  as  Mr. 
.lartnan  remarks  (k),  "  regard  is  had  to  the  stihstance  and  effect, 
and  not  to  the  form  and  nu-re  language  of  an  instrument  ;  for.  if 
i)roperty  bo  disposed  of  in  such  manner  as  to  produce  an  accutnula- 
tion  of  income,  for  a  j.niml  exceeding  what  the  statut;-  authorises, 
it  will  not  avail  that  there  is  an  alwencc  of  any  trust  expressly  and 
in  terms  directed  to  this  object."  Thus  if  a  testator  charges  tho 
income  of  hi.s  property  with  the  raising  of  a  grass  sum  which  cannot 
he  raised  within  the  periotl  allowed  by  the  act,  this  is  tantamount  to 
a  trust  for  accumtdation.  and  is  void  so  far  as  it  exceeds  the  period  (/). 
An  obvious  case  of  this  nature  is  that  of  a  be<piest  of  a  general 
residue  to  a  cla.ss  of  person.s  (some  of  them  ind)orn  at  the  testator's 
decease),  whose  shares  are  not  to  vest  until  the  age  of  twei\ty-one 
years  ;  for  it  is  to  be  olwerved,  that  as  a  residuary  Ix'quest,  to  take 
ftfect  in  fture.  carries  not  only  the  bulk  or  corpus  of  the  property, 
hut  also  the  intermediate  income  (m),  it  follows  that  the  statute  is 
infringed  whenever  tho  vesting,  or  even  the  distribution,  is  post- 
poned imtil  a  period  or  ev>  ^  which  occurs  more  than  twenty-one 
years  after  the  testator's  decease,  without  anv  express  application 
of  the  income  accruing  in  the  interval.  In  such  a  case  the  income 
is  accumulated  for  the  sta  utory  p*  '  d.  and  r.fter  that  goes  as 
under  an  intestacy  («)■  ^'r  L.  Shadv.tui  was  indeed  of  opinion  that 
the  .statute  did  not  affect  accumulation  which  arose  from  tho  nature 
of  tho  gift,  but  operated  merely  to  strike  out  of  the  will  .so  much  of 


<  HAPTRK    %l. 


nor  to  In-- 
Uiiil. 

What  I'liMKii. 
tulcn  n  <lirii> 
tiiin  111 
»ri'nnml«lp. 


rrii»l«  wlume 
I'lli'ct  is  to 
pl'iiihlr)'  arctl- 
iiiiilatiiin  Ik'IiI 
III  In-  wilhiii 
till"  ntatuti'. 


.\i   III  BOCII- 

iiiiilntioii 
iiiiilir  a  ri'Mi- 
duarv  U'luirnt 
in  {aviiiir  of 
iiiilioni  |K'r- 
KiiiiN  at 
niiijori'y. 


(7)  Kllin  V.  Miijrinll,  12  Hiiiv.  104  ; 
Utyimod  v.  Hii/imod.  2!t  IJcav.  I). 
Knslish  l(>iv<i'hii|ils.  tlimiah  personal 
wtatc.  arc  irovemnl  by  the  In.x  loci,  ami 
thnujh  beloneins!  to  a  ilomicilpil  Irinli- 
man  arc  subject  to  tlip  act,  Frekr  v. 
Lord  Carhery,  L.  R.,  It)  Kq.  461  ;  vide 
antp.  p.  2. 

(A)  Morgnn  v.  Morgan,  4  Dc  G.  4  S. 
164. 

10  .VnMc«»  V.  Keblr.  h.  R.,  3  Cli. 
fOl ;  Rt  nniimn,  13  R.  »i.13  ;   Rr  Mniinn, 


f  1801]  3  Cli.  4li7. 

(y)  Hi  <:„j;  |I!KK)|  \V.  .\.  S!'. 

(/.)   Kir-t  edition.  |i.  27 1. 

(/)  Sh'iw  V.  RhiKhx.  1  My.  A  Cr.  13.">. 
».  c.  sub  nom.  Kvaiis  v.  Ililhfr,  Tt  CI. 
*  V.  114. 

(m)  Astofhls,  see  infra,  (.'hap.  XXI,\. 

In)  Hr  Tn'jhr,  fliHII!  2  Ch  ):U 
For  another  example  of  aeciiiinilalioii 
required  by  law.  see  Re  lliseoe,  48  i<. 
T.  510. 
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Whrrr  triiif 

U  |MMt|X>ll(tl. 


Trunin  for 
impmvinit  or 
mailltaillin^  a 
property. 


a  tlinH'tioii  to  arriimiilntp  an  excptnlfil  the  prt'scrilu'd  limit.'*  (fi) ;  hi,« 
opinioi),  howpvor,  in  cloarly  onpostnl  to  the  othvr  autlioritii-t  u|Mih 
thiM  (|iit*!«tinn,  inciiiiiinK  one  of  the  highest  rourt  of  appcul  (y/) 
There  is  a  plain  diMtiiution  ix'twocn  Hiich  a  cane  ami  the  caHcs  wticr.'. 
the  pro|)erty  heing  vestwl  in  an  infant,  the  accutnMlatinn  i>  i..  lie 
ajwiimed  to  be  the  act  of  the  Court  (7). 

The  act  also  iKmvs  not  apply  where  property  is  directwl  to  Im'  dialt 
with  in  a  manner  which  cannot  immediately  be  carried  into  tlTcct, 
and  it  conswpiently  becomes  necessary  to  accumulate  the  income  (r). 
Thus,  in  WetUimrth  v.  W'enlworth  (»),  a  testator  devise*!  his  nsidui' 
upon  trust  for  conversion,  with  power  to  postpone  conversion  for 
twenty-one  years,  and  a  direction  that  during  that  periini  the 
surplus  income  and  all  accumulations  thereof  should  go  in  niipiien- 
tation  of  capital ;  the  residue  was  settled  on  trusts  for  tenants  for 
life  and  remainderman,  antl  included  minerals  which  were  not  lot 
or  worked  until  after  the  testator's  death  :  it  was  held  that  durini; 
the  twenty-one  years  the  trustees  were  bound  to  aciuinulnte  tlu' 
rents  and  royalties,  and  that  afl'  1  that  period  the  tenants  fur  life 
were  entitled  to  receive  out  of  the  rents  and  royalties  a  fair  ef|uiva 
lent  for  the  annual  income  which  wouKl  have  Imh'u  roceivctl  by 
them  if  the  property  had  been  sold  at  the  expiration  of  the  twenty- 
one  years,  the  residue  being  added  to  capital. 

Nor  is  a  trust  for  the  application  of  money  in  keeping  buildings  in 
repair  within  the  act.  But  a  trust  for  the  erection  of  new  buildings 
is  within  the  act.  The  test  seems  to  be  whether  the  expenditure 
ought  properly  to  be  debited  to  capital  or  income  (t). 


Tnwts  em-  "  It  is  well  settletl,"  .says  Mr.  Jarman  (i«),  "  that  a  trust  for 

w^do'an'""  accumulatiim  exceeding  the  statutory  limit,  is  goo<l  pro  tanto. 
accumulation  Thus,  where  a  testator  directed  that  the  profits  of  certain  canal 
fjixx  pro  shares  should  be  iti vested,  the  interest  arising  to  be  applied  to  tlio 

education  of  the  children  of  A.  and  B.,  (who  hail  no  child  at  tin- 
death  of  the  testator,)  and  on  their  attaining  twenty-one  to  bo 


tanln. 


(o)  KIbiinic  V.  Good),  14  i<\m,  lti">; 
Ctirfiorntitm  nf  Hridgiunlh  v.  VoHhif,  l.'i 
ib.  538. 

(;))  Knitii*  V.  llellirr,  .">  CI.  &  Kin.  114; 
s.  0.  nom.  Sfutw  v.  Hhoden,  1  .Mv.  &  Cr. 
IS.'i;  M- Donald  v.  lirytr.  2  Kw-.  270  ; 
Morgan  v.  Morgan^  20  L.  ,J.  Ch.  111.  15 
.lur.  31!) :  T^nrk  v.  Ckee.w.  ti  I).  M.  & 
(i.  453  ;  Marpherson  v.  Sle  icarl,  28  L. 
J.  Ch.  177  ;  and  tec  Beethe  v.  Hodgson, 
10  H.  I^  Ca.  fi64,  fifiS :  Wade  (lery  v. 
Uandl-i/.  3  Cli.  U.  374. 


ig)  Stf  |)cr  Wood,  U  >l..  Mtilh'ii*  v, 
Ktble.  L.  K..  3  Cli.  ti'.Hi ;  ih'i  Ldiil  (  ran 
w>rth,  \'.-C.,  Wilson  V,  U'j/soH,  I  Sim. 
X.  S.  297. 

(r)  iMmhe  v.  Sloughlun.  12  Sim.  SW. 

{n)  I1900J  A.  C.  Hi3.  S.M.  IhiH  ami 
other  cases  cited  in  Chap.  XXXIV. 

(n  See  Vme  v.  Ril'MK  flS'-'M  2  Ch. 
13;  L>rakf  v.  Treftuin,  h.  K.,  Ki  Ch. 
.164  ;  Re  Mason,  [1891]  3  Ch.  4ti7.  ')\ii-A 
post.  p.  305. 

(u)  First  edition,  p.  209. 
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(livilcil   among    them ;    Sir   \V.    (irant.    M.H..    hold     that     tho    '«»rrKM  «i. 

airiiiiiultttioii  WH.H  giHKl  for  twciity-oiii'  yoars    from  the  death  of 

the  tfstator,   though   void  for   the  niilt.st»»]iu'iit    |M'riod '"  (c).      S<» 

a  triiftt   to  aciunnjlatt'  thf  iiuonic  of  |)ro|M'rty  in  onlor  to  raiw 

a  .•i|icrifit>d  sum  for  tin*  bonctit  of  |mtsoiih  in  «•<■»(•.  m  ^*to|>|>od  hv 

tin-   statute    at    thi*   expiration    of  twenty  one   years   from    the 

te!*trtti>r'«  death  (»•).     If,  however,  the  jwrsons  to  henelit  hy  any 

trust   for  accunudation  are  not   necenjtarilv  axcertainahle   within 

the  jierioil  allowed   by  the  Rule  against  Terpetuities  the  trust  ia 

void  ah  initio  (x). 

T!i(  n-suhs  whi.h  follow  fn«m  a  trust  for  accumulation  being 
invalidated,  wholly  or  partially,  by  the  statute,  are  referred  to  in 
a  later  part  of  this  thapter  ((/). 

Tilt'  periwl  of  twenty-one  years  from  the  testator's  death  is  to  How  th.- 
!»•  ial(  ulated  ex<lusively  of  the  «luy  of  his  death  (;),  and  must  be   I^'^''"'  "' 
A  ]R'rifid  immediately  following  his  death.     Thus,  if  the  aecumula-  ytHrsb.  i..  l<e 
tioii  lie  fixed  to  commence  at  a  time  subsequent  to  the  testator's  *'"''"'*'"'• 
(Icatli.  it  will  necessarily  cease  when  twenty-one  vears  from  his 
ileatli  have  elapsed,  though  it  may  lave  been  in  o[ieration  only  one 
or  two  years  («). 

It  should  be  borne  in  mind  that  a  trust  for  accumulation  may  be  TrustH  vnUi  or 
void  ab  initio,  or  become  inoiierative  before  the  expiration  of  the  '""('•"•"•'v 
[loruxi  prescnbetl  by  the  testator,  for  reasons  irrespective  of  the  utaot. 
ait.    Thus  a  trust  for  accumulation  which  tran.sgres.ses  the  limits 
allowwl  by  the  Rule  against  Perpetuities  is  void  ab  initio  (/>),  and 
a  trust  to  accumulate  the  income  of  property  to  which  a  person  is 
absolutely  entitled  may  be  stopped  by  him  at  any  time  (r). 


A  testator  or  .settlor  is  not  at  liberty  to  take  more  than  one  of  the 
several  perimls  of  accumulation  mentioned  in  the  .statute  (for 
instance,  he  cannot  direct  an  accumulation  for  a  term  of  twenty-one 


(I  I  hirifidnn  v.  SimAon,  12  Vrs.  20.1 ; 
««•  al'io  (Iriffithn  v.  Vtrr,  9  \'vn.  127  ; 
Palmer  v.  Hol/urd.  4  Ru-w.  40:» ;  He 
ftxs/yw',1  Try-Hi',  1(1  .Sim.  391.  mid  caiws 
111  thin  sM'tidii,  passim;  Ttillmt  v.  Ji  iir.i, 
L  R.,  20  K().  2.">,  wluri-  Iho  atriimula- 
licin  »«»  limited  to  auch  iieiiml  "  &n 
the  nilfs  of  law  will  |»-rmit." 

(»l  tMie  \.  Uroini.  4  l)f  C.  4  .1. 
179;  Williams  v.  /rf-uw.  <i  H.  L.  C. 
IIPIS;  «iipra.  p.  3458. 

ij)  Ciirtia  V.  Lukin,  5  15ea.  147 ; 
.SnrMrifk  v.  SkrlmnMlal,.  17  Sim. 
1ST:  supra,  p.  :i«W. 

'y   I'.Nt.  |,.  :t88. 


{:)  (I'liril  V.  lAnrH'U.1,  \  \  .Sim.  4;J4  ; 
Lmiir  V.  (litrliinil,  ].">  Vis.  248. 

(»i)  Shaw  V.  Hhvdfi.  I  .My.  &  Or.  I.'>4  : 
H'fhb  V.  Wtlih.  2  iVii.  493:  AU.-ilrn. 
V.  Piiuldtii,  3  Hari'.  ,).'i."i ;  SrtlhUin  v. 
St<  fihoimn.  3  l)i-  ti.  Xi  ,S.  -Myli. 

{h)  Supra,  pp.  3()«,  3()7.  I'nrlii  v. 
Lukin,  .5  Bca.  147  ;  Scnri.'brick  v.  Ski-l- 
mirminle,  17  .Sim.  187. 

((•)  Ante.  p.  3H8 ;  Whartun  v.  Miuilrr- 
'"•■"■:  ilSW.'ii  .A.  C.  |8<i.  .iml  srr 
PhijipH  V.  Kihfiii/r.  2  V.  t  «.  57.  n.,  tt,t 
pxplainwl   in  Sniilhiimiilnn  v.   Iltrtfont. 

ih.  r^i. 
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CHAPTER  XI.    years,  and  also  during  tlic  minority  o{  a  person  entitled  under  tlif 
limitations)  :  the  language  of  the  statute  being  disjunctive  (</). 


I'nljorn  cliild. 


Accumulatiun 
cannot  com. 
numi'   Ill-fore 
the  luitli  of 
the  minor, 


but  may  l>e 
dini'ti-d 
during 
minority  of 
unborn  iKr- 
Mon. 

Tlie  act  diM's 
not  implii'dly 
make  valid 
t  rust.s  for  ac- 
cumulation 
previously 
bad. 


Accumulation 
tor  payment 
of  testator's 
debts  valid, 
though  to 
endure  longer 
than  a  life 
an(i  twenty- 
one  years ; 
but  if  for 
jwyment  of 
the  debts  of 
another,  hockI 
only  if  within 
that  limit  ; 
— rule  not 
alfected  hy 
the  act. 


II.-  Accumulation  during  Minority. — It  was  at  one  time 
thought  tliat  the  provision  of  the  statute  which  authorises  the 
accumidation  of  income  dtiring  the  minority  of  any  j)erson  who 
wcndd,  if  of  fidl  age,  be  entitled  to  it,  did  not  permit  a(( umii 
lation  during  the  minority  of  a  person  not  born  at  the  time  of  the 
testator's  death.  This  was  the  view  hastily  expre.s.sed  by  Leaih, 
V.  ('..  in  llalei/  v.  Bannister  (e),  where,  however,  the  only  poim 
open  for  decision  was  whether  accumulation  can  lawfully  be 
directed  from  a  period  commencing  before  the  birth  of  the  i  hilii 
during  whose  minority  the  income  is  to  be  accumulated  It  is 
clear  that  it  cannot  ( /'). 

The  diitum  of  Leach,  V^-C.,  above  referred  to,  is  inaccunite, 
The  point  aro.se  in  Re  Cattdl  (</),  and  Neville,  J.,  had  no  diftimlty 
in  holding  that  a  trust  for  accumulation  during  the  minority  of  a 
child  born  after  the  t(?stator's  death,  is  valid. 

III.— Accumulation  for  Pajrment  of  Debts.  -A  trust  for  atcu- 
mulation  which  not  only  exceeds  the  statutory  limits,  but  also  the 
period  allowed  by  the  Rule  against  Perpetuities,  is.  like  any  other 
such  limitation,  void  in  toto,  even  though  it  be  for  a  purpose 
excepted  from  the  operation  of  the  act  ;  for  the  act  does  not  by 
the  exceptions  contained  in  it  impliedly  make  valid  what  was  pre 
viouslv  invalid  (ijg).  .\s  before  noticed  (/;),  accumulation  for  pay 
ment  of  the  debts  of  the  testator  does  not  contravene  the  Rule 
against  Perpetuities,  and  is  therefore  good,  though  its  duration  be 
unUmited  (0-  But  an  accunudation  for  the  payment  of  debts  of 
a  stranger  dtx's  not  come  within  the  reason  of  the  rule  which  pro 
tects  a  similar  provision  for  payment  of  the  testator's  own  debt.'', 
and  is  therefore  valid  by  the  common  law  only  for  the  periinl  of 


id)  Wilson  V.  Wil-im,  1  Sim.  N.  S. 
288 ;  HukkUjiik  Trust,  It)  Sim.  391  ; 
KlUs  V.  Miijuudl.  :\  IJea.  ;V,t,') :  Jiiyijrr 
V.  Jagger,  23  t'h.  1).  729  ;  It''  Kniwitoii. 

7(1  L.  T.  til'i- 

(c)  4  Sladd.  275,  and  adopted  by 
Komilly,  M.  K.,  in  Bryan  v.  CuUitui, 
Hi  Bea.  14. 

if)  Ellis  v.  Mnriiell.  3  Bea.  587: 
ii  iigdun  v.  Siiiison.  12  Vea.  295. 

(i,)  [19071  1  <^'''-  '■'•'"■ 

{gg)  Lord  *)«/Aum;-(()»  v.  MarijUis  of 
Ilriiiuid.  2  V.  &  iS.  ."Jl;  Min.shall  v. 
lltilliii,  I.  II,  i  Sw.  4:12  ;   Itriiinir  V.  SloHgh- 


ln)i,  14  Sim.  3t>!»  (as  to  which  eas<'  «' 
ante,  p.  313);  iScansbrirl:  v.  Skilmtra- 
(liilc,  17  Sim.  187  ;  Buugliinn  v.  Jiimtr, 
1  CoU.  26,  1  H.  L.  ('».  4tK) :  Tur.m  v. 
.VcwrDmc,  3  K.  &  J.  Hi. 

(A)  Ante,  p.  :«>7. 

(i)  Lord  Suvlhaiiiiilim  v.  .Uuiijiii*  "' 
Ihrtiurd,  2  V.  &  U.  54.  =ee  at  p.  t"; 
lliirnii  v.  Prcflor,  T.  &  R.  40 :  IMnum 
v.  lloUhkin,  10  JJeav.  420.  As  to  wh«l 
arc  '■  incumliianoes  '  within  a  trust  fur 
accumulation  for  their  disohanie,  sw 


ACCUMULATION    FOR   PAYMENT  C,F    DEBTS, 


38S 


a  life  in  being  and  twenty-one  years  after.  The  act  leaves  tliis 
riilt'  uiitoiu'hed,  sect.  2  excepting  from  the  openition  of  the  tirst 
■section  "  ail  provisions  for  payment  of  debts  of  anv  grantor,  settlor, 
or  devisor,  or  other  person  or  persons  "  (j).  And  this  has  been  held 
to  include  not  only  debts  due  at  the  testator's  death,  but  future 
(l.'l)ts  accruing  within  the  period  last  mentioned  (/).  But  the 
accumulation  nuist  be  designed  and  intended  bona  tide  as  a  pro- 
vision for  payment  of  debts.  Where  a  testator  directed  the  income 
(if  residue  or  a  sutticient  part  of  it  to  be  api)lied  for  the  benefit  of 
his  son,  and  the  surplus  to  be  accumulated  and  adiled  to  capital, 
and  after  the  son's  death  the  whole  to  be  divided  among  the  son's 
children  ;  but  if  the  son  should  die  without  i.ssue,  the  testator 
l)e<iueathed  a  moiety  of  the  fund  to  B.;  B.  afterwards  beeame 
indebted  to  the  testator,  who  then  by  codicil  declared  that  B. 
should  not  be  obliged  to  pay  the  debt  unless  and  until  he  became 
po.ssessed  of  the  moiety,  which,  in  that  case,  was  to  be  set  off  against 
the  debt.  H.  eventually  became  entitled  to  the  ituiiety,  but  it  was 
hehl  that  the  testator  was  not  thinking  of  the  debt  when  he  directed 
the  accumulation,  and  that  it  was  not  protected  by  sect.  1  (/).  And 
if  creditors  avail  themselves  of  their  legal  rights,  and  get  their 
ihbts  paid  in  a  different  way,  as  by  resorting  to  tiic  corpus,  the 
accunudation  cannot,  even  if  the  will  so  direct,  be  continued 
beyond  the  period  allowed  by  sect.  1  of  the  act,  in  order  to  recoup 
the  persons  to  whom,  subje.t  to  the  trust  for  accumulation,  the 
estate  is  devised  (w().  Even  if  the  statutory  period  has  not  expire*!, 
the  remainderman  has  no  ecpiity  (uidess  the  will  contains  a  direc- 
tiitii  to  that  etfect)  to  have  the  accumulation  continued  during  the 
statutory  j)eriod  in  order  to  recoup  the  capital  (h).  But  an  annui- 
tant may  have  the  right  of  subrogation  or  marshalling  as  against 
creilitors  («). 


IV.    Accumulation  for  Portions  (/>).-  The  exception  in  the  act  c<,nstruct>o„ 
resi>e((mg  accunnilations  for  the  purpose  "  ot  raising  portions  for  "' ""• ''" 'l' 
any  child  or  children  (q)  of  any  grantor,  settlor  or  devisor,  or  anv  m""  nmlri.,,,, 
child  or  ( hildren  of  any  person  taking  any  interest  under  such  '  ■'■;.''''''""'^ 


I/!  Harrington  v.  l.iddill,  2  D.  M.  & 
(i.  498. 

(t|  r<ii7()  V.  FiidiH,  27  K»'i»v.  2r>,">,  1 
li.  F.  &  .1.  211.  .Soc-  He  .)/««„,.  1 18!)]  1 
3  Ch.  4«7. 

U)  Mallinfn  V.   KMe,  L.   U..  ;t  Ch 

m. 

iw)  Tiiriirl  V.  LfiuHun.  L.  If..  IS  K,, 
4h*|;  a.  llfiithcU;  |  l<K)41  1  Cli.  82ti. 
(«)  lliid.  :  Ao/7.)n    v.   .I„l,ii<lt,ii, .   ;Hl 


Ch.  1).  049 ;  Re  <!ntn.  40  Cli.  P.  tillt. 

(o)  liiij'iar  V.  Kd-iliifxHi,  lU  L.  |{.  Ir. 
49. 

(p)  This  BcctiDn,  with  the  pxception 
of  the  passacn  in  bracket^,  whiuh  Imvc 
l)P('n  addcfl  by  tlic  prcsiTit  eilitor,  is 
taken  vcrbatiin  from  thi>  fourth  iilition 
of  this  wiirk.Jiy  Mr.  Vitirrrit. 

(i/)  This  means  leifitimntc  chililrcn. 
.S'A'iii  V.  Hhtdra,  I  M,  &  Cr.  I.'i!!. 
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liarriiiijlim  v. 
bidden. 


Not  necessary 
to  exclude 
eldest  Hoii. 


CUft  of  general 
estate  aug- 
raent«Kl  by 
acouinulation 
ia  not  a 
portion. 


conveyance,  settlement  or  devise,"  has  created  great  diflimlty. 
And  first,  what  is  a  portion  within  this  exception  { 

In  Beech  v.  Lord  St.  Vincent  (r),  lands  were  devised  to  A.  (cir 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  witli  ri' 
mainders  over,  and  2000/.  per  annum  was  directed  to  be  acdmui 
lated  for  twenty-one  years  during  the  life  of  A.,  and  so  imcli  lonu'ir 
as  A.  had  any  younger  children  ;  the  accumulations  to  he  luM  im 
certain  trusts  for  such  younger  children.  It  was  tsvice  luld  tliat 
this  was  an  accumulation  for  raising  portions  within  the  e.xii|)ti(in 
in  the  statute.  And  in  Btirrimjton  v.  Liddell  (»),  where  lands  ha.l 
been  settled  on  the  marriage  of  A.  in  the  usual  way.  with  a  tiMin  ot 
years  for  securing  (in  the  events  that  happened)  the  sum  of  4(»,IKHI/. 
for  younger  children's  portions ;  and  afterwards  a  testator  hi' 
queathed  a  sum  of  15,000/.  in  trust  to  be  accunndated  duiiiii;  the 
life  of  A.,  until  it  reached  the  sum  of  40,(KX)/.,and  then  to  be  apiilied 
in  satisfaction  of  the  portions  ;  and  he  gave  another  sum  fur 
building  a  mansion  house  on  the  settled  estate  ;  Lord  St.  Leonards 
held,  that  this  was  clearly  within  the  exception,  and  that  the 
accumulation  might  contiimc  after  the  expiration  of  twenty-one 
years,  computed  from  the  testator's  death.  A  provision  for  raising 
or  satisfying  portions  charged  or  created  by  a  previous  inslruinent 
is.  therefore,  within  the  exception  in  the  statute  (0- 

[In  Re  Stephens  {«),  the  testator  directed  income  to  be  accuinii 
lated  for  the  benefit  of  all  the  children  of  his  daughter  who  attaimil 
twenty-one  or  married  ;  and  it  was  held  by  Buckley,  J.,  that  the 
fact  of  the  eldest  son  not  being  excluded  (as  in  Beech  v.  Lnd  .S/. 
Vincent)  did  not  prevent  the  fund  from  being  a  "  portion."] 

On  the  other  hand,  it  has  been  decided  that  an  accunuilatioii 
of  the  whole  of  a  testator's  estate  («).  or  of  the  residue,  comprisin;.' 
the  bulk,  of  it  (r),  and  a  gift  of  the  augmented  fund,  coniprisinj; 
both  capital  and  accumulations,  is  not  protected  by  the  exception. 
"  A  direction  to  accumidate  all  a  person's  property,"  saitl  Lonl 
Cranworth  ((f),  "  to  be  handed  over  to  some  child  or  children  when 


(r)  3  l)e  G.  &  S.  G78. 

(*)  2  U.  M.  &  <;.  480. 

(/)  But  (as  apiK.'ars  by  lieech  v.  Ixjrd 
St.  yincint  anil  other  cases,  and  niit- 
witlwtaniliiiu'  Hnl/ord  v.  Staini,  1«  Sim. 
496)  not  exclusively  so. 

(«)  [1904]  1  Ch.  323. 

(u)  Wildeit  V.  Davits,  1  Sm.  &  Oif. 
476. 

(,:)  Kyrr  V.  .Iffir.WfM.  2  Kee.  .^VS ; 
Bvurnr  v.  Ituekton,  2  Sim.  N.  S.  91  : 
Edwards  v.   Tuck,  3  D.   M.   &  «J.   40: 


Maihtui  V.  Kehle,  L.  K..  3  Ch.  ti!"l.  \R, 
Walkfr,  54  L.  T.  792,  where  the  re^Hlu. 
ary  iK'rsonalty  and  the  acotinmlaii.nis 
of  the  income  thereof ,  and  thianunui- 
lated  rents  of  certain  real  aii<l  lin^i Imlil 
projwrties,  were  (riven  as  mie  fiirxl.  aiul 
it  was  held  that  the  accuninliiti.vi.s  nt 
the  rents  could  not  be  seiKiiated  >ii  ii-  to 
constitute  a  [Hirtion.] 

(«•)  Edwards  v.  Twk.  3   l».  .M.  4  <:. 
58. 


I  ini'TKi:  XI. 


ArrrMiLATiov  for  ponriONs. 

tli.-v  ;ittain  twciity-oiio  cai v.-r  Ur  said  to  I,,,  a  .lirprtion  f„r 

nii-in..'  |.(.iti(.iis  l„r  the  child  or  cliiidr.  n  ;  it  i^  not  nmnc,  a  ,„,rtioii   

at  ail :  it  is  f;iving  evorytliinj;.  •  Portion  '  ordinarilv  nieluis  a  part 
or  Hlnuv.  and  though  I  do  not  know  that  a  fjift  of  the  wh<.io  n.i};ht 
net  ill  some  rircumBtances  conio  uiul.-r  t  lie  term  of  a  Rift  of  a  portion. 
v.t  I  do  not  think  it  comes  within  the  meaning  of  a  portion  in  this 
clause  of  the  act,  which  points  to  the  raisinij  of  something  out  of 
s.,m(tliitij;  else  for  the  benefit  of  some  children  or  class  of  "hildren. 
...  If  every  direction  for  a.Tumulation  for  a  child  was  a  j.ortion 
the  intention  of  the  legislature,  whic},  was  to  prevent  accunuila- 
lioiis.  such  accumulations  being  most  frequ  ■  itly  directed  for  the 
iiiMielit  of  children,  would  be  entirely  defeated." 

Again,  in  Burt  v.  Sturt  (.r).  where  legacies  w.>re  given  to  all  the 
ti-stator's  children,  and  the  residue  was  directed  to  be  accumu- 
Lit.-d  (luring  the  lives  „f  the  children  and  of  tlie  survivor  of  them 
^iiid  after  the  decease  of  the  .survivor  the  whole  was  to  be  divided 
liftween  the  grandchildren  of  the  testator  then  living.  Sir  W.  P 
Wood.  V.-C.  .said  it  was  simidy  a  scheme  of  the  testator  foi  the 
purpose  of  accumulating  his  property  into  one  mass,  and  handing 
It  over  in  that  mass  at  the  remote  periml  of  the  death  of  the  sur- 
vivor of  a  number  of  persons  whom  he  Iiad  mentioned,  not  to  anv 
jiveii  child  or  children,  but  to  two  or  three  or  po.s.siblv  one  favoured 
imlividual ;  it  did  not  seem  to  him  that  in  anv  sense  or  upon  anv 
rational  construction  he  could  call  that  the  raising  of  a  portion  for 
■  hildren  :  in  truth  it  was  only  the  Thellusson  scheme  arrangetl  in 
a  somewhat  less  complicated  and  less  extensive  shape. 

In  .loves  v.  Mn.jr,s  (,,),  where  a  legacy  of  200/.  was  directed  to  \vi....i„.r 
!«' accumulated  until  the  child  of  A.  (who  then  had  one  child)  should  """'"  "''•' 
attnn,  twenty-one,  and  on  that  event  to  be  divided,  with  its  accumu-  X'^: 
lati,ms,  among  the  children  of  A.  who  should  be  then  living  and  the  '"'"""•^  "" 
r.siduo  of  the  personal  estate  was  given  to  the  parent.  Sir  G."  Turner    """"'• 
\.-r..  held  that  the  legacy  was  not  a  portion,  though  in  a  certain   '"'™'- 
ynse  It  was  raisable  out  of  the  property  of  the  parent ;  otherwise 
-very  legacy  given  to  a  <liild  of  a  residuarv  legatee  mu.st  be  so 
■■.nstnied  and   the  act  would  be  whollv  defeated.     This  decision 
wa.s  much  influenced  by  the  V.-(  '.'s  opinion,  now  exploded,  that  to 
kmz  the  ca.se  within  the  exception,  the  parent  must  take  an  interest 
;n  the  very  fund  directed  to  be  accumulated  ;  and  no  distinction 
was  noticed  between  the  accumulation  of  the  entirctv  or  bulk  of 
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'    I"  Haiv.  41.-..     Sw  also  Ihrmll 
'Wf./r,/,  27  JJoav.  I'.Ki. 

J —VOL.  I. 


(y)  n  Harp,  vm. 
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Loth. 


an  estate  and  of  a  mere  pecuniary  legacy.     The  effect  upon  tlic  art 
of  a  contrary  decision  was  certainly  overstated. 

On  the  other  hand,  Sir  J.  Stuart,  V.-C,  distinguished  l)Pt\vtni 
a  gift  of  the  whole  of  a  testator's  estate,  augmented  by  amui.u 
lation,  and  a  gift  of  a  pecuniary  legacy  so  augmentwl  (:).  And 
in  Middletnn  v.  Losh  (a),  where  a  testatri.x  bequeathed  ."jd.lKHl/ 
to  trustees  upon  trust  to  invest,  and  apply  a  competcTit  juirt  of 
the  income  towards  the  maintenance  and  support  of  her  son  W.. 
and  to  accumulate  the  remainder,  and  after  his  decease  u|ion 
trust  to  divide  the  capital  and  accumulations  between  the  <  liildnn 
of  W.,  and  in  case  of  the  death  of  W.  without  issue  the  vA]n\i\ 
and  accumulations  to  sink  into  the  residue  of  her  personal  .stato : 
he  decided  that  the  accumulation  was  valid  as  a  provision  fur 
portions,  relying  mainly  on  "  the  just  principles  of  construf  tion ' 
adopted  by  Lord  St.  Leonards  in  Harrhujton  v.  Liddell. 

The  question  chiefly  discussed  in  that  case  was  not  wlmt  iv 
a  portion,  but  what  interest  must  be  given  to  the  paivm  {h). 
And  although  the  subject  of  gift  was,  as  in  Middleton  v.  Lnnli.  a 
pecuniary  legacy  augmented  by  accimiidation,  and  although  it 
must  be  admitted  that  whether  the  te.stator  has  or  has  not  (iir.otwl 
the  legacy  to  be  taken  in  satisfaction  of  portions  already  diarniil 
on  the  estate  of  another  person,  the  residt  quoad  the  testator's  own 
estate  is  the  same,  yet  the  presence  of  such  a  direction  biinjis  tlic 
case  literally  within  the  words  of  the  act,  and  distinguishes  it  too 
widely  from  Middhlon  v.  Losh  to  permit  its  being  reganled  as  an 
authority  for  the  decision  in  the  latter  case.  A  similar  diroi  tinn 
would  equally  bring  within  the  letter  of  the  act  a  case  where  (as  in 
Ednards  v.  Tuck)  the  subject  of  gift  was  not  a  pecuniary  lo<:arv 
only  but  the  bulk  of  the  testator's  estate.  But  there  is  no  aitnal 
decision  to  that  effect. 

A  trust  to  accumulate  a  legacy  during  a  stated  peiiod,  ami  ai 
the  expiration  of  it  to  pay  the  income  to  A.  for  life,  and  after 
,    ,-,    „„i      wards  to  divide  the  capital  among  the  children  of  A.,  is  jilainlv 
for  mo,  nnii  •^  ■■  ■  -i  i  i     i        i         i 

aftorwania for  not  a  provision  for  raismg  portions  for  children,  but  only  a  logaiv 
hU  childnn.      .^^  ^^^^^  ^^^  ^  j^^^^i^j,  f^^  jjf^   j^j^j  jjfj.gj  j^ig  ^,,.jjt,,  foj.  J,ij,  cliildren  (r). 

And  it  cannot  be  material  to  the  construction  <  the  statute  tliat  tin 
testator  has  or  has  not  called  the  children's  shares  of  an  accimiulat(><l 
fund  their  "  portions  "  {d). 

(6)  See  this  insisted  on.  2  Pr.  S  Sm. 


liPpacy  to 
Bccumulati'  in 
trust  fur  one 


not  a  jxirtion. 


(:)  Wildes  v.  Daiien.  1  Sm.  A  Oif.  475. 

{,i\  1  SmT*  Cif.  til.  See  aNo  .S'(. 
/■,!,.<  V.  //.-iM.JlS  I..  T.  N.  S  27(1;  and 
tlie  observations  on  MitUllilini  v.  /xwA, 
in  10  Hare,  420. 


•51. 

(r)    Wntt  V.  W(hkI.  2  Dr.  A  .sin.  .»>• 
(d)  See  per  Kindenlev,  V.  f.,  ft<"r« 
▼.  liiu-klon,  2  Sim.  N.  S  IM> 
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It  will  have  been  soon  that,  in  Middhtnn  v.  Ij,>,h.  tho  ap^-rosate    niAirKi.  x.. 

fuit.l  was  not  nooossarily  to  },'o  to  tho  cliildron  of  W.,  but  if  alfhis ~~ 

issui'  died  in  his  lifotinio  it  was  to  fall  into  tho  rosiduo,  so  that  it 
was  not  in  all  events  a  fund  for  [x.rtions.     Hut  tho  validity  of  tho 
arciiiiiulation  may  well  dopond  on  tiio  event:  as  m  Re  Clnhtr's 
Trusts  {<■).  where  a  fund  was  directed  to  bo  aocumulatod,  ,-»nd  was  Aon.m,.u,i,„. 
civon  to  the  children  of  tho  testator's  son  (who  took  an  interest   '"'''';"■"'" 
or  the  devise)  ;  but  if  there  should  b.>  no  children,  to  such   >l>"  I'l'M""*'' 
|H'rsiiiis  as  tho  parent  sliould  by  will  appoint  :  Sir  \V.  I'.  Wood.  V.-( '     "J""'.'"  '" 
.said  that,  if  there  had  boon  children,  this  might  have  boon  uphehl  »i'l'l'<"''l«'- 
as  a  provision  for  their  portions  ;  but  as  there  wore  and  oouhl  bo 
none,  and  tho  testamentary  power  of  appointment  was  .loarly  no 
•portion  ■'  for  the  parent,  the  V.-C.  hold  that  thodirootion  toaccu- 
miilato  was  within  sect.  1  of  the  act,  and  invalid  after  the  lapse  of 
twfiityono  years  from  tho  testator's  death. 

The  no.vt  (|uostion  is.  what  is  tho  interest  which  a  parent,  not   Wha.  ■.,t.„  s. 
being  the  grantor,  .settlor,  or  dovi.sor.  must  take  under  the  con-   ""'^l'"""' 
veyance.  settlement,  or  devise  in  order  to  n'ndor  valid  an  accunui-   ">"i<r  tho 
latioM  for  portions  for  his  children  I  (/).     May  it  be  an  interest  of 
any  kind,  or  must  it  be  an  interest  in  tho  idaUictl  j)roporty  from 
whirh  the  income  directed  to  be  accumulated  arises  >.  and  must  it 
W  a  substantial  interest,  or  will  a  merely  nominal  intore.st  suirico  ? 
Ir,  HarrhujIoH  v.   Liddi'll  {,,),   Lord  St.   Leonards  road  the  word 
•■devise  "  in  the  act  as  moaning  "  will,"  and  hohl.  that  the  interest 
IP-  d  not  bo  one  in  the  very  fun.l  to  bo  ac.unulatod.   and    that 
the  legacy  for  buihling  a  mansion  house  on  the  estate  of  which  tho 
parent  was  tenant  for  life,  gave  him  a  sufficient  interest  within  the 
M.    .\nd  as  to  .piantum,  the  L.  V.  cited,  with  apparent  approba- 
tion, the  opmion  o.xpressed  by  Lords  Lyndhurst  and  Hrou^ham  (l>) 
and  approved  by  Lord  ('ran worth  (/),  that  any  interest,  however 
ininiito,  was   sufficient.     But   according  to  Lor,l  Langd'ale  (/),  it 
would  seem  that,  where  aceumidation  is  dire  ied  for  the  beneHt  of 
.hiklre.i  of  several  parents,  if  any  one  parent  takes  no  interest,  the 
whole  direction  fails. 


df\ 


V.    Accumulation  for  Purchase  of  Land. 


_..     Hv  the  Accumula-   Accmnulii. 

tions  ,\et.  J 892,  it  is  .uacted  that  after  the  28th  June  1892,  no  i'g„!,'  -^'''• 


I  .1.  &  H.  f.39. 

1 1; )  Si.(-  He  Stfphtim,  [1004]  1  Cli.  .322.] 
-i)  2  U  .M.  &  (i.  480,  stated  aliovo. 
Shirmti  V,  Mnrqan.  15  .fur.  Sli),  ?(l  [>.  ,1. 
III.  109,  appears  to  decide  iliat  a 
•iimlic  liaacy  to  "lo  pamit  will  not 
nnder  valid    an    accumulation    of    a 


25-2 


general  leRacy  to  the  child.  But  the 
case  is  obscure. 

(A)  Kmnn  v.  UfUier,  h  CI.  &  Fin.  126. 

y)  Edirard.i  v.  Titfl. :!  1).  Jl.  &  fi.  40. 

Wood,  V.-C.     .i[H  ars  to  have  been  of  tho 

same  opinion:  linii  v.  SUirt,  10  Hare,423. 

(/)  Eijrc  V.  Marsddi,  2  Ki-c.  ,573. 
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Liiinit<'il 
application 
of  act. 


cHAiTEK  xi.    person  shall  settle  or  dispose  of  any  property  in  sii'h  nianiier  that  tin. 

rents,  issues,  profits,  or  income  thereof  shall  bi  wholly  or  partially 

accumulated  for  the  purchase  of  land  only,  for  any  loiifjer  p..ri<Kl 
than  during  the  minority  or  respective  minorities  of  any  person  or 
persons  who,  under  the  uses  or  trusts  of  the  instnunent  (lirectin.; 
such  acciimulati'.ii.  would  for  the  time  being,  if  of  full  anc  hf 
entitled  to  receive  the  rents,  issues,  profits,  or  income  so  diroctfj 
to  be  acctuiiulated. 

The  act  applies  to  the  will  of  a  testator  who  dies  afttr  tin' 
passing  of  the  act,  although  the  will  was  executed  before  that 
date  (k). 

"  Land  "  in  this  act  has  the  n.caning  given  to  it  by  the  liiterprt- 
tation  Act,  1889,  and  therefore  includes  incorporeal  heredita- 
ments (/). 

It  seems  that  the  act  does  not  apply  if  the  trust  for  accunuilatiim 
authorises  the  application  of  the  money  in  two  or  more  \vay>. 
although  one  of  them  is  the  purchase  of  land  :  otherwise  no  cflieLt 
would  be  given  to  the  word  "  only."  Thus  in  Re  Dnnson  (m).  a 
testator  devised  freehold  lands  in  strict  settlement,  and  dircitcil 
that  accumulations  made  during  the  minority  of  any  infant  taking: 
by  purchase  should  be  deemed  capital  moneys  arising  uiuler  tiic 
Settled  Land  Acts,  and  should  be  primarily  liable  to  be  laid  oiu  in 
the  purchase  of  land  ;  he  also  directed  that  dtiring  twenty  oiif 
years  after  his  death  the  net  profits  of  his  leaseholds  should  he 
capitalised  and  become  capital  moneys  of  the  settlement,  and 
subject  to  the  powers  of  the  Settled  La-id  Acts,  and  desired  that 
any  lands  purchased  therewith  should  be  adjacent  to  or  fitting  to 
be  held  with  the  settled  freeholds.  It  was  held  that  the  act  diu 
not  apply  either  to  the  accumulations  of  the  rents  of  the  freeholds. 
or  to  the  capitalised  income  of  the  leaseholds. 

Where  the  will  directs  the  accumulations  to  be  applied  for  two 
or  more  alternative  purposes,  one  of  which  is  the  purchase  of  land. 
the  eflect  of  the  act  is  to  make  the  will  read  as  if  the  trust  for  tho 
purchase  of  land  were  struck  out  (n).  Whether  the  act  affpits  a 
provision  for  the  permanent  improvement  of  land  and  houses  out 
of  income  has  not  yet  been  decided  (o). 

VI.  Destination  of  Released  Income.  The  destination  of  tin- 
income  which  the  Thellusson  Act  releases  from  accumulation  ha« 


ElTcct  of 
act. 


Destination 
of  the  income 
released  from 
accumiitatinn. 


«•)  He  Llanmvr,  [IIMKII  2  Ch.  330. 

(/)  Re  riuttrrhnrk.  lltKIl]  2  Cli.  28.-., 
correcting  an  error  in  the  report  of  Kc 
Danson,  13  R.  633. 


(m)  13  H.  033. 

(n)  Re  Llanmvr.  \IW)3\  i  Ch- 
Re  l/aBoitr,  (1907]  1  Oi.  835. 
(ol  Sofl  above,  p.  380. 
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oodisioned  much  debate.     The  law  on  this  {)uint,  however,  may    ciuftkr  xi. 
now  it  is  conceived  be  stated  as  follows  : — 

1.  Where  there  in  a  present  }jift  in  possession,  and  the  diree- 
tion  to  accumulate  is  engrafted  upon  that  gift,  the  statute,  by 
dlsi  barging  the  property  from  the  8upera»ld'jd  trust,  has  the  effect 
of  entitling  the  donee  or  successive  donees  to  the  immediate  iiu-ome, 
as  if  the  prior  gift  had  stootl  alone  (oo). 

2.  Where  the  vesting  of  a  contingent  ititerest  (/<).  or  the  possession 
nf  a  vested  interest  {fip),  is  postponed  till  the  expiration  of  the  pericxl 
of  accunuilation,  the  statute,  by  stopping  the  accunudation,  does 
not  iiciclerate  the  vesting  in  the  one  case,  or  the  possession  in  the 
other  (7),  and  the  released  income  devolves  as  if  tln^  testator  had 
inaiie  no  dispo.sition  of  it.     C'on.swiuently  : 

(i)  If  the  property  is  a  legacy  or  a  specific  berpiest  or  devise. 
Hi  released  income  goes,  in  the  case  of  personal  property,  to  the 
mluary  legatee  (r) ;  and  in  'he  case  of  real  property,  to  the 
residuary  devisee,  or  heir,  according  as  the  will  does  or  does  not 
(ome  within  the  Wills  Act  (.s).  If  it  is  in  the  nature  of  a  charge 
on  real  estate,  it  sinks  for  the  benefit  of  the  estate  (0-  Where  the 
residue  is  not  given  absolutely,  but  only  for  life  or  some  other 
liniiti'd  interest,  the  released  income  forms  part  of  the  capital  of 
the  residue,  so  that  the  per-son  having  such  limited  interest  is  only 
ontitletl  to  the  income  of  the  investments  representing  the 
released  income  (m). 


(«,)  Tiirt,,i  V.  Trii ! . ;/,  :?  My.  &  K. 
"ii'iil;  CiMiml.r  V.  Huijhtf,  :t4  liiav.  127, 
i  1).  .1.  &  S.  Il.")7.  Tlir  oases  in  whicli 
ajx'rson  h  t'lititloil  to  stop  tlir  nccnnin. 
kliiiii  lit  iiK'iimr  oti  the  around  tl'at  In- 
i<  the  only  iHTson  intrivslcil  in  tl. 
|irc)|»Tty  havi'  nothins!  to  do  with  tin 
Tlipllasson  .Act  (sit  Whailun  v.  M(i.<lir- 
i..i«,  [IHitr.]  A.  ('.  I8ti):th."y  arc 
n(frre<i  to  in  Chap.  XXIV. 

(;i)  ./i/nf.«  V.  Mnggn.  !)  Hare.  t'lUri. 

iftli)  M'Ikiiiald  V.  Hri/ri.  2  Kii-.  27t): 
Et/rr  V.  Miirxden.  it).  574  ;  Ellin  v.  Max- 

'ff. :!  lirav.  .■iil7  ;  SitlUlou  v.  St,  jihen- 
•"».  ;t  Dc  <i.  A  S.  3ti«  :  U,d  lt,ini,„,Um 
V.  Liddtll.  10  Hare,  42!» :  2  I).  .M.  &  V,. 
4*1;  Wmlhiridl  v.  Tliond,ui,/li.  H  Cli. 
ll.  :'lil ;  Tidlwl  V.  ./t«cr^,  1..  H..  20  Eq. 
-Vm. 

Iij)  Wrif  H  V.  (l,tm))/ne.  4  D.  .1.  &  .S.  50.5. 

!rl  EU:^  V.  M^Xfr^n.  3  Tn-Si.  .-,S7 ; 
Mt.-Gfii.  V.  Pauldrn.  3  Hare,  5.">5  ;  ./..  UK 
1.  ilnivi".  !•  ih.  <M)5  ;  Kf  Parri/.  (Ml  L.  T. 
WJ.  ami  till'  cases  cited  jiosl,  note  lu). 


(■■<)  XillUloii  V.  Sli i)he)iimi.  .1  }),'  C.  * 
.S.  3('>(i :  Smith  v.  hnmns.  33  I,.  .1.  Cli. 
.">78 ;  tiniii  V.  I.'iiiriii/iir,  4  1).  .1.  &  S.  oCi.'i. 
h\' SiHiiiionfi  V.  I'lit,  L.  K.,  ,S  Ch.  !I78. 
a  charjic  on  real  estate  was  din-eliil  hy 
the  owner  of  it  to  form  part  of  his  |><t 
sonal  estate,  the  inoonie  of  which  was 
to  lie  accuinidated,  and  it  was  held  that 
the  rclea.sed  income  went  to  his  next  of 
kin. 

(0  Slmu-  V.  Khxh.^.  I  Jfv.  *  C.  135 : 
«.  e.  Kninx  V.  Hiltiir.  5  CI.  *  V.  114; 
Hi  Vlulmvn  Tni-l.-i.  I  ,1.  &  H.  Ii31». 

{«)  Crnirhii  V.  CrnuUy,  7  Sim.  427: 
O'Siill  V.  LncuH.  2  Keen,  313  ;  Mimiaii 
V.  Munjan.  4  \h- (,.  Hi  S.  175.  17ti  (stated 
post.  p.  3<.I0):  Kt  I'n,,,:  \lim\  1  Ch. 
lit.  disa|)provini:  I{r  I'hilHiiK,  4!)  L.  ,). 
Ch.  198.  Tlie  decision  in  He  PhilUiMi 
seems  on  principle  to  Im'  correct  (see 
Cray,  Pcrp.  J  vOS) ;  l.ul  llie  rule  laid 
down  in  Crawley  v.  Vrnirliy  may  now 
he  eonsiilerol  an  established  lieyoiid 
question. 
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ACCUMULATION  OF  INCOSl^. 


cHAPTKB  XI.  (ii)  Where  it  is  residue  that  is  directed  to  be  accumulateil.  tli,> 
income  of  Mich  residue,  when  the  accunnilatii)n  is  «toj)p('(l.  will 
in  obedience  to  a  "ell-setiled  principle  (v).  devolve  in  the  (use  of 
iwrsoniil  property  to  the  next  of  kin  (ir),  in  the  case  ot  real  projiprty 
to  the  heir  (/•),  an<l  if.  the  case  of  a  mixed  fund  to  the  next  nf  kin 
and  heir  respectively  (//). 

;{.  The  income  of  the  accnn'ulations  follows  the  same  rule; 
therefore  if  the  accuniulations  arise  from  personal  projH'rtv.  not 
being  a  residue,  the  income  falls  into  the  capital  of  the  residiu'  (;|. 
so  that  a  tenant  for  life  would  oidy  be  entitled  to  the  inconif  nf 
such  income  :  and  where  residuary  personalty  is  directed  to  hv 
accumulated,  the  iniome  of  the  accumulations,  of  course,  goes  tn 
the  next  of  kin.  Where  the  accumulations  arise  from  residuary 
real  estate,  the  accumulations  of  rents  and  j>rotits  seem  to  prts«'rvi- 
their  character  of  realty,  so  that  the  heir  is  entitled  to  the  im  :w 
of  such  accumulations  (n)  ;  and  it  would,  of  course,  follow  that, 
where  the  accumidations  arose  from  real  estate  other  than  residuary. 
the  residuary  devisee  would,  under  the  present  law,  be  entitled.  In 
Ellis  v.  Maxwell  (h),  where  the  rents  of  the  testator's  real  estalr 
were  directed  to  form  part  of  his  personal  estate,  and  the  personal 
estate  was  directetl  to  be  accumulated,  it  was  held  that  the  iiuoiuc 
of  the  accumulations  went  to  the  residuary  legatees.  The  case 
turned  on  the  special  words  of  the  will. 


Morgan  v. 
Morgan. 


In  Murijan  v.  Monjan  {c),  the  testatrix  bequeathed  a  lejjacy  of 
50fl()/.  to  .\.  upon  her  marriage  with  all  the  accumulations  of  intercsi 
thereon  from  the  time  of  the  testatrix's  death,  and  gave  her  residuary 
estate  to  ('.  for  life,  with  remainder  to  various  persons.  ('.  died  in 
1838.  Twenty-one  years  from  the  testatrix's  death  expired  in  M*\. 
A.  was  still  living,  and  a  spinster.    It  was  held  that  in  the  event  of  A. 


(r)  titri/irwher  v.  Xortlitole.  1  Sw.  .lOti. 

(h)  M-Ihnnld  v.  lirijfe,  2  K«h'.  270  ; 
Fridf  V.  Foiiks,  2  Jieav.  437  ;  Elborne  v. 
UiMidf.  14  Sim.  I»>r> ;    WiUun  v.  It'i/iu/i, 

1  Sim.  N.  S.  288  ;  Hotirne  v.  Buckloii, 

2  ib.  01  ;  Oddk  v.  liroun,  4  IX-  (J.  &  .1. 
17!t;  Wmtherall  v.  Thornburgh,  8  Ch. 
1).  261  (crown  iiititlcd  in  default  of  next 
of  kill). 

{x)  Halfvrd  v.  A'/u/h^.  Hi  Sim.  48S ; 
Wildes  V.  i>ii(V«,  1  Sm.  &  l!if.  475 ; 
We.atherall  v.  Tliuriiburgh,  8up.  (crown 
in  default  of  heii). 

(y)  Eyre  v.  Marsdeii.  2  Kio.  564,  4 
Mv.  &  C'r.  431  :  Edivnnh  v.  Tuck.  3  1). 
M".  k  U.  40;  Burt  v.  Sturt,   10  Half, 


415:  Halph  V.  Vunirk.  5  Cli.  I).  «S»: 
Ite  7VHri>,  |1900]2('li.  .".41. 

(:)  Sec  caws  cit<il  supra,  hole  In  . 

((/)  Eyre  v.  ilaradm,  2  Keo.  JTT; 
but  sec  Cray,  Pcrp.  S  70ti. 

(u,   12  Beav.  104. 

(c)  4  De  ti.  &  S.  1(U ;  2o  I.,  .i.  f'li. 
109,  441  ;  15  .Tur.  3111.  Tlie  rcj).>il- 
o£  thi.s  case  differ  from  one  aiiollier,  bin 
the  n-sult  stated  in  the  text  seems  con 
sistcnt  with  all  of  thcni.  In  imicr  'n 
simplify  the  statement  no  notice  lia* 
I>Prn  taken  of  the  fart  th.at  tui!  ifv-aii^r 
were  given  in  similar  terms,  and  tlial 
jiart  of  the  judgmt  nt  related  tu  one  and 
part  to  the  other. 
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nmrrving  she  would  be  entitlpd  to  the  legary  and  accumulat ioi\(«    nurrKB  «i. 

luailt'  down  to  lft4(i ;  that  the  iticonio  of  the  U'gacy  and  acciinui- 

lutioMS  from  184(5  until  the  marriage  or  death  of  A.  belonged  to  the 

resuliiary  legatees  ;  that  in  the  event  of  her  dying  without  having 

Im'cii  MUirrirtl  the  personal  representative  of  ('.  would  be  entitled  to 

so  much  of  the  accnnuilations  as  representtMl  that  part  of  the  income 

(if  A.V>  legacy  which  accrued  during  <'.'s  lifetime  ;  that  so  much  of 

the  interest  on  the  accumulations  made  between  \S'27t  (trie  death  of 

till"  testatrix)  antl  18:W  as  arcrned  between  18l<i  and  tlie  death  or 

marriage  of  A.,  belonged  in  any  event  to  ( '.'s  personal  representative: 

and  tlint  so  nnicli  of  the  interest  on  the  accumulations  made  between 

|,s:(,S  and  1816  as  accrued  between  18M>  and  the  death  or  marriage 

(if  A.,  belonginl  in  any  event  to  the  residuary  legatees. 

Another  case  of  a  contingent  legacy  arose  in  lirifun  v.  Collinji  (d).  ^'|'.V';«  *• 
There  the  testatrix  beijueatheil  a  fund  upon  trust  to  accumulate 
the  income  and  to  pay  the  whole  fund  to  'u-  eldest  daughter  of 
A.,  and  if  there  should  be  no  such  daughter,  then  in  trust  for  the 
eldest  daughter  of  H.  The  testatrix  died  in  181!)  :  A.  died  in  1851 
without  having  had  any  issue.  H.  had  a  daughter  C,  who  was 
horn  in  1821  and  died  in  1827.  It  was  held  by  Koinilly.  M.  H., 
that  the  personal  representative  of  C.  was  entitled  to  the  fund  and 
the  acctmmlations  made  between  1819  and  1827,  with  interest  at 
\  per  cent,  per  annum  on  the  amount  so  ascertainetl  up  to  the  time 
of  pavment,  and  that  the  rest  of  the  accumulations  went  to  the 
residuary  legatee. 

The  interest  which,  by  the  operation  of  the  act,  results  to  the  heir  Xature  of 

is  generally  either  an  estate  pur  autre  vie  or  a  chattel  interest,  anil  J|",\'""i'^J.*[""'' 

consequently  if  he  dies  while  the  income  is  in  .suspeii.se,  his  interest  iiir  luir. 
pas.se.s  to  his  executor  or  administrator,  and  not  to  his  heir  (»•). 

The  Thellnsson  Act,  by  invalidating  or  stopping  a  disposition  of  EfT.ot  of 

tlie  income  of  land,  may  affect  the  operation  of  other  acts  of  parlia-  ^|!j'I,','i"*,',i",ef 

iiicnt.such  a  the  Settled  Land  Acts  (/),  or  the  Fines  and  Recoveries  statuus. 

Act  (-/). 

VII.    Life  Insurance.     In  Bassil  v.  Lister  (//),  Turner.  V.-C,  whotlu-r 
d« ided  that  a  direction  in  a  will  to  applv  a  sufficient  part  of  the  '"•*»f»""!''' 

'  i^  •  '^  on  lives  toi 


!(f|  16  Vleti.  14. 

(e)  Semll  v.  Denny,  10  Bea.  31.1 ; 
(.imy.  Perp.  §  702.  note,  where  Hah'iird 
V.  Stains,  Iti  Sim.  488,  is  referred  to. 

(i)  Vim  V.  Ralerqh,  [18961  1  Ch.  37. 

(?)  AV  Iluijh*«,  [11)001  2  Ch.  042. 


orm 

{/()  9  Hare.   177.     And  bpp  MtUer  v.  »  m<«li'  "'  «c. 

Stanhy,  2  U.  .1.  &  K.  18:1.     The  dwisicii  cumulation 

ill    «rtj>ii7    V.   Uxhr   was    followed    by  witluu  the 

Chitty,  .1..  in  He  i  aughan.\i»Wi\  W.  N.  !«:«• 
89.     See  also  Re  Krrimjlnn,  7ti  L.  T.  016 
(settlemint  liy  deed). 
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ACC'l'MULATlON   OF   INCOMK. 


riiAPTEB  xt.  inconie  of  the  testator's  proporty  in  keeping  up  ( erfiiin  polii  i(>ji 
which  he  liad  eiTectetl  on  the  lives  of  his  children  in  their  nimes, 
and  which  in  case  of  their  marriage  lie  directed  to  be  settletl  on  their 
wives  and  children,  was  not  a  trust  for  ncciunulation  within  the 
statute,  and  was  therefore  valid  beyonil  the  pericxl  of  twentv-oin' 
years  from  his  death,  lie  i>bserveH :  "  It  was  said  in  argument  tlmt 
the  payment  of  the  income  'o  the  Insurance  ('otnj>anv  was  itsilf an 
accumulation  ;  that  the  Cor  .y  were  recipients  of  the  inri.nic  lor 
the  purpose  of  accumulation ,  mat  what  was  done  was  the  same  tliins. 
as  if  the  rents  were  paid  to  an  individual,  to  accuiriiiiate  in  hi^ 
hands,  and  to  be  j)aid  over  at  the  death  of  the  life  insured  ;  and  tlic 
case  was  presented  to  the  Court  in  many  similar  points  of  v-  w 
but  I  do  not  see  how  the  paynu'iit  of  (he  premiums  to  the  Insuiaiw  i- 
Company  out  of  the  income  is  an  accumulation  of  the  inconu .  Tlic 
premiums,  when  paid  to  the  Insurance  Company,  become  part  of 
theii  general  fur  Is,  subject  to  all  their  expenses  ;  and  aKiinngli  it 
is  true  that  t!ie  funds  in  the  hands  of  the  companies  dc  geiurailv 
produce  accumulations,  it  is  impossible  to  say  what  accunuilatioiH 
arise  from  any  particular  premium.  It  was  said  that  it  was  an 
accumidation  as  to  the  estate,  because  the  estate  receives  back  a 
certain  sum  upon  the  death  of  the  party  whose  life  was  insured ; 
but  what  the  estate  receives  back  is  not  the  accumulation  of 
the  income,  but  a  sum  payable  by  the  ofKce  by  contrat  t  with  the 
testatoi  ;  and  is  this  an  accumulation  within  the  meaning  of  the 
statute  >.  The  history  of  the  statute  goes  far  to  shew  that  it  if 
not,  and  I  think  the  language  of  the  enactment  confirms  that 
view.  The  enactment  is,  that  no  person  shall  settle  or  dispose  of 
real  or  personal  estate,  so  and  in  such  manner  that  the  rents,  profits. 
income,  or  produce  shall  be  accumidated  beyond  the  prescribed 
periods  ;  and  these  arc  words  which  admit  of  a  clear,  pi  .in,  common- 
sense  interpretation,  as  referring  to  the  accumulation  of  rents, 
profits,  and  income,  qua  rents,  profits,  and  income.  Whv  is  the 
Court  to  put  a  strained  con.struction  upon  them,  and  cut  down  the 
undoubted  right  which  existed  before  the  statute,  beyond  what 
the  language  of  the  statute,  in  its  ordinary  interpretation,  imports  I 
It  is  said  that  the  Court  ought  to  do  so,  because  the  spirit  and 
intent  of  the  statute  was  to  prevent  accumulation  aid  the  suspen- 
sion of  the  beneficial  enjoyment  ;  but  (his  argument  appears  to 
me  to  beg  the  question  ;  for  it  assumes  that  what  the  petitioner 
here  calls  ,in  .accumulation  su>»pondi!ig  the  l>eiiefirial  eiijoyment. 
was  an  accumulation  intended  to  be  pjovented  by  the  statute. 
Much  reliance  was  placed  in  the  argument  upon  the  mischief  which 
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niiijlit  cuHuc  from  policies  of  insuniDco  lifing  roHortwl  to  for  th«» 
|iiir|iii-i'  of  ovadiiig  thf  statutf.  if  llu-  (Ji.H|Mwitioii  of  this  will  \vtT«' 
'i|ilii'lil.  l>ut  I  «'iit«>rtaiii  no  approhonHion  of  any  siK-h  miwhief ;  I 
ihinli  that  Hottlorn  and  tcj^tators,  who  tonicmpiati'  attumuhitioiis. 
iiri'  fur  too  krtMi  .sijfhtod  to  iuciir  the  risks  to  whicli  such  a  loiirsc  of 
pro(  ceding  woiikl  be  exposed.  On  the  <ither  hand,  I  see  enormous 
mist  liii'fs  which  would  arise  from  the  c (instruction  for  which  tlie 
|ii-titioiier  contends.  The  case  before  us  is  but  one  instance  of  tin- 
liiliiciilties  to  wliicli  siuli  a  construction  would  lead.  If  it  be 
.siipiiiiited.  what  is  to  become  of  partnership  afrreeinents  for  iong 
titiiis  (if  years,  where  .ertain  sums  are  to  b-  drawn  out  annnidly, 
aiul  the  remaininf>  profits  are  to  accumulate  and  be  (livid(Hl  at  the 
fiid  of  the  terms  (  What  is  to  be  done  with  policies  of  in.suranco 
(111  the  lives  of  debtors  (A)  (  .And  !iow  is  the  ca.se  of  a  .settleinent 
cif  )i(ili(i('s  of  insurance,  with  stock  transferred  in  tru.st  to  pay 
|iri'ininms  out  of  the  dividends,  to  be  dealt  with  ?  " 

The  V.-( '.  seems  here  to  u.^ue  that  because  of  the  mode  of  acciunu- 
latimi  adopted  the  statute  did  not  apply  :  but  the  terms  of  the 
stiitiite  are  general,  that  no  person  .shall  "  by  deed  or  deeds,  Ac, 
nf'Onririxe  housoiver.  settle  or  disiinsr  of  his  property  .so  and  in  .such 
inanniT  '  that  the  inccmie  thereof  shall  be  accumulated;  it  can 
siarK'ly  therefore  be  said  that  the  act  does  not  apply  beeaase  a 
partii iilar  mode  of  a'cuinidation  is  resorted  to  (hh).  To  excluile 
tlieatt.  it  must  be  denied  that  there  is  any  accumulation  of  income 
wbatcver ;  but  it  could  not  be  denied,  nor  did  the  leariuMl  Judge 
attonijit  to  deny,  that  efTeeting  an  insurance  was  one  mode  of 
ill  ( unuilation.  This  answers  the  objection,  that,  '"  though  the  fuM«ls 
iif  till'  (()nii)any  might  be  accumulated,  it  wotdd  be  impossible  to 
•*ay  what  part  of  such  funds  arose  from  any  particular  prenuuma  "  ; 
an  objection  which  affects  only  the  mode  of  accumulation.  The 
testator'sestate, instead  of  gettingback  the  total  amountof  premiums 
with  compound  interest,  a  sum  varying  in  amount  according  to  the 
period  during  which  the  premiums  have  been  paid,  gets  back  a  mru 
certain,  whatever  that  periotl  may  be.  Thi.s  sum  is  not  less  the 
Ksah  of  an  accumulation  becau.se  it  is  of  certain  amount. 

The  decision  was  also  rested  on  the  ground  that  the  sum  paid 
back  \v.'4s  in  pursuance  of  a  contract,  and  therefore  not  within  the 
statute ;  this  .seems  to  beg  the  question,  since,  if  there  be  an 
aidimulation,  the  statute  must  reach  it,  whether  it  arise  under  a 

i*i  Thf    statute    exprcssh-    e.xcepis  (/(A)  .And  see  Diedlweivalionsof  Lord 

Iirovisiims  fur  the  payment  of  delit.s  of       Cninuortli,  ti  1).  .M.  &  •:.  MM. 
■".V  IK'rsim,  see  ;»  IJ.  "M.  &  ( ;.  4(J8. 
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AccuMui^Tios  or  tticour.. 

contract  or  by  will :  for  its  temw  are  general ;  and  a  j)ers..ii  run 
no  more  rout  raft  that  his  income  shall  he  accumulated  ImvoihI 
the  {jrescribed  limitH,  than  he  couhl  direct  by  will  that  it  sluniU 
be  HO  accumulated  ;  indeed,  if  the  statute  dcMW  not  extend  tu 
contracts,  it  does  not  touch  any  accimiulation  made  by  niariw(!. 
settlement,  for  every  such  settlement  is  a  contract.  The  (|iifNtiiiii 
what  would  become  of  imrtiuTship  a{»rcen)i'iits  for  lon^  litms  „( 
years,  by  which  a  ccrt-uin  sum  is  to  be  ilrawn  out  and  an  umiilaicil 
ainmally.  may.  |MTha|is.  be  answered  by  another  question,  iianiolv 
sup|>osing  such  agreements  not  to  be  effected  by  the  a(  t  in  <|UiNtiiin, 
what  would  JMM'ome  of  them  when  considerwl  with  .espcct  to  thf 
Kule  against  Perpetuities  i  an  ordinary  trust  for  accuniuhitioii. 
extending  over  a  long  term  of  years  (that  is,  as  the  V.-C.  luuM  huvi 
meant,  more  than  twenty  one  years),  would  bt;  void  altoji.tli.T  a- 
transgressing  the  Hule  against  Perpetuities  (i) ;  one  of  two  tilings 
therefore,  is  clear,  either  such  agreements  are  not  valid,  or,  if  tin  y 
are  valid,  they  are  governetl  by  rules  which  do  not  hold  h>hh\  with 
regard  to  ordinary  trusts,  antl,  in  either  case,  iu»  argument  ran  Iw 
drawn  from  this  soiin-e  in  support  of  the  dei'ision  in  HiigsU  v.  /./<*. r. 
Probably,  the  partnership  agreements  in  <|ue.stion  would  he  Inl.l 
go<Kl  on  the  princi[)le  of  the  deci.sion  in  Hatiman  v.  Ilulrlikm  (y|. 
before  noticed,  that  an  accunndation  which  is  capable  it  am 
moment  of  being  put  an  end  to  (k)  can  infringe  neither  the  statutory 
rule  against  accumidation,  nor  the  comm  .  jw  rule  again.-*t  \wr- 
petuities.  ],.astly,  as  to  the  <piestion  what  would  become  of 
settlements  of  policies  of  a,ssurain-e  with  trusts  for  keeping  them 
on  foot  by  payment  of  the  jm'miums,  the  answer  .seems  to  W.  that 
they  are  either  cases  where  security  is  given  for  a  debt,  or  cases  of 
settlement  on  a  marriage,  in  which  one  of  the  settloLs  w  the 
person  during  whose  life  the  accumulation  is  to  be  made,  Ixith 
of  which  classes  are  within  the  exceptions  of  the  statute  under 
which  a  direct  trust  fci-  accumulation  would  be  go<xl ;  and  it  i^ 
conL-eived  that  there  is  no  authority  for  saying  that  any  i>tii  r 
settlement  of  policies  of  a.ssurance  are  good,  where  a  direct  trust 
for  accumulation  would  not  also  be  good. 

It  will  be  observed  that  the  remarks  of  the  learned  .Imii'i'  ar 
irrespective  of  the  fact,  that  the  policies  were  effectetl  in  th' 
testator's  lifetime  ;  his  decision  was,  that  insurance  is  not  a  rnKie 
of  accumulation  affected  by  the  statute,  and  it  would,  therefore, 
have  been  tie  same,  if  the  policies  had  bet     effected  after  the 

(i)  PaUntr  v.  Holford,  ante,  p.  381.  [k)  See  ftoa-«,<  v.  C'oHois  li  Harp,41S. 

0)  Ante,  PI'.  3ii7  8. 
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teslatorV  di'ath.  By  givinp!  Minall  rjinilitintml  lo(jaci»»H,  a  ttv4tflt«»r 
iiMilil  <'ai»ilv  priMun'  |MirHoiw,  after  his  death,  to  sillnw  jHilieie^  ti> 
Ih'  itTei twl  on  their  lives,  in  their  naiiieH,  ami  to  aMMif?'i  f'lein  ti» 
thi>  i"Ht«t<>r'!*  triistees.  than  which  an  easier  and  iheu|H  ,  nuMie 
of  iiKumiilation  could  not  Im-  devisinl  {/). 

Tin'  principle  laid  down  in  liumtil  v.  Unl^-r  has  Ihmmi  folli(we<l  in 
sotiie  recent  <ai«'s.  Th\is  a  direction  to  expend  surplus  income  in 
the  improvement  of  a  lande«l  estate  and  in  maintaining  in  f{<HHl 
li;tliit:il.!c  f'pair  houses  and  tenemei>ts  on  the  pro|M'rty,  i«  not 
atli'itcii  l>y  the  Thellns.soi\  Act.  Imt  it  does  not  aufhori^e  expendi 
tun-  ill  liuiltlinji  new  houses,  or  lor  any  purpoM-  the  ex|M'nse  of  which 
(m<;lit  to  l»e  defruye<l  out  of  capital  {iii).  So  a  direction  to  apply 
ini'iiiiic  in  keeping  liuiKlings  insured  and  repaired,  and  in  reinstating 
iiiiv  liuildin>»destroyeil  by  tire,  is  gixwl  pro  t  into  and  void  as  to  the 
<ur|(hi.s(«).  And  in  a  will  declaring  trusts  of  leasehold  property, 
u  liirection  to  keep  u|i  a  policy  of  insurance  to  replace  at  the  end  of 
the  term  the  capital  which  wouhl  lie  Itmt  liv'  the  falling  in  of  the 
liase  is  giKKl  \i>)-  li>  "II  the,st^  cases  the  direction  to  apply  and  tin- 
application  of  the  income  must  be  made  in  goo«l  faith  ami  not  for 
the  purpose  of  evading  the  act. 
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Ill  Hit-  fimv'inK  niimikM  on  /fc(«ii7  v. 
/,i.</ii  iin-  |iiiiiliHl  as  tlioy  Maml  in  tlii> 
liurtli  idilion  of  tlii»  work,  liy  Mr. 
\iniiiil.  'Ihey  were  rit*^!  in  He 
Viwjhiin,  [IHKJJ  \V.  N.  H!»,  but  not 
;ulo|itiil  liy  Chitty.  .1.,  who  held  that  » 
lKili(  Y  of  hfr  insurance  ia  not  within  the 
l'ticlin<.ii 111  Act.  But  in  I'lHc  V.  Hiiliiiili, 
1 1  S'J  1 1 2  (  h.  at  p.  2 1 .  <  'hit  ty,  .1 . .  ex  piisHii  1 
hii  iiiliri'  ufiiH'nient  with  the  coii- 
.liidiiii,'  ohaiTvalions  of  Turner,  L..I., 
ill    /■.nt;7  V.    Linler.     With   n'j?«rj    to 


IMrlncrship  agreements,  it  .■wi'ms  clear 
that  Ihiy  aif  not  Hulijirt  to  th>  Ktile 
afaiii.tt  IVr|X'tuitien,  which  only  applieM 
III  Kuih  ciintrai't«  hm  iire  HiiccilicalK' 
enforceable,  and  tlierefori'  create  an 
interest  in  pro|ierlv  :  hmilmi  ,(•  S.  II  . 
Hii.  v.  (nnnm,  -Jo'Ch.  1).  Mi;  (;niv, 
IVrp.  «  •.•7"la.  3L".t.     |C'.  .S.| 

(»i)  r,«»  \.  Hnlf„ih.[\m\\Hh.  III. 
,S..c  lhiik>  V.  Tnfuxi^,  \..  R..  10  Cli.  itiil. 

(h|  Rr  Mii^.n.  IIHHI  j  :i  Ch.  4ti7. 

{.«)  «t  Hard, mi.  |l!Htll  1  Ch.  t>!>7. 
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OhJiH  nfdift. 
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I!.   .Ik  t(i  ]Villti  fifi"'  \x.','     Im: 
III.  .I>- /"  'I'i'sliimi'iilKi-ii  !'•!  I'll. 
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From  what       "  FoR  some  pur|)osos  a  will  is  ronsidorcd  to  speak  from  its  datenr 
ImtkhI  n  will  pxprution,  and  for   others    from   tlie  deatli  of  the  testator:  the 

s|H'aks.  !  .  . 

former  being  the  j)pri<Kl  of  the  inception,  and  the  latter  that  of  tin- 
consummation  of  the  instrument  "  '«). 

In  Riindfield  v.  Randfirld  {h),  a  testator  prepared  a  will  in  1837. 
in  which  certain  j)rovisions  were  contingent  on  his  son  attainiii!; 
twenty-one;  he  did  not  execute  it  until  1844,  before  whicli  time 
the  son  attained  that  age :  it  was  held  tliat  the  will  inu.Ht  lie 
constnietl  without  reference  to  tlie  contingency. 


CoiKlriiplion 
of  wonU  rr- 
fcriini;  to  an 
oxUtini;  iiiili- 
vidu.il. 


I.  Object  of  Gift.  As  a  general  rule,  words  indioatiiit;  an 
existing  individual  are  considered  to  refer  to  the  date  of  the  will. 
and  not  to  the  testator's  death.  "  Thus,  if  a  testator  give  an 
estate  or  a  sum  of  mone}'  to  his  son  John,  the  gift  will  take  effect  in 
favour  of  his  .son  of  this  name  (if  any)  at  the  date  of  the  will,  ami 
of  him  only.  If,  therefore,  such  son  should  die  in  the  testaturV 
lifetime,  and  he  .should  afterwards  have  another  son  of  the  same 


Date  ,1(1(1  cxo- 
cutioii  rela- 
tively eon- 
siili>re<l. 


(n)  Tlius  .Mr.  .larnian.  in  tlie  1st 
edition  of  this  work,  ]\.  27".  H>-  aiMs 
the  foUowinc  note  :  "  In  this  chapter, 
anil  indtHil  throiicihont  the  jirewnl 
work,  the  date  and  tlit^  |HM'i<Mt  of 
exeei.tion  aie  assumed  to  he  iden- 
tical ;  which,  it  is  ohvious,  may 
not  !«•' the  case,  and  then  the  iiileiftion 
would  aris<> — which  is  to  prr<lomin- 
ati'  7  It  is  ciinceiviHl  that,  for  sonin 
l)iiriM)s('s,  the  date,  ami  for  othi-rs 
tlie  time  of  execution,  would  do 
so.  In  ret'anl  to  the  wills  ca|>.apity  of 
o|H-ration  on  real  estate  (supposing,  of 
course,  the  will  to  Ih>  snhjcct  to  the  old 
law),  the  periml  of  the  a<!tual  execuli<in 
uoiilil    be    the   materiHl   fact:     hut   in 


reaaril  to  jiuints  of  construction,  thr 
ellcet  would  someliuies,  iK'iliaps  pni'- 
rally.  de]H'nd  on  the  date,  or  the  tinu 
of  a/iiKiri  III  execution  :  for  instanoe.  il 
a  testator  ilatiil  his  will  on  tlic  \-i 
.laniiarv  18:t(l,  and  execnieil  il  mi  tin 
1st  .lune  in  the  same  year,  a  lMM|uest  in 
such  will  of  "all  the  Three  pir  eiiil. 
Consols  now  standing!  in  my  imini'. 
]K»Bsihly  iniulit  lie  heUl  *o  p;i.ss  (In- 
Consols  only  of  which  he  was  pus 
sesseil  on  .he  1st  .lunuary.  ami  iml 
what  he  ha«l  ac(|uircd  l«'t«eeii  Iheilair 
and  execution,  and  which  he  luH  "ii 
the  1st  .luno." 
((.)  8  H.  1,.  C  225. 
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nanii' wlio  should  survive  liiin,  sucli  aftcr-horii  son  would  not  ho  an  »  hai'tek  »ii. 
olm'ft  of  the  gift.  And  the  same  rule  would  seem  to  ohtain  if  tlio 
Jevisee  or  legatee  were  described  w^itli  reference  to  liis  filial  character 
oiiiv,  without  any  other  designation  (r),  as  in  the  ca"  of  a  gift  to 
■  inv  son '  simply,  which  would  apply,  it  is  conceived,  to  the  son 
(if  any)  living  at  tiie  date  of  the  will,  U)  tije  exclusion  of  any  after- 
born  son,  though  such  after-born  son  should,  by  reason  of  the  decease 
of  t!ie  then  existing  son,  happen  to  be  the  only  person  answering 
tlie  description  at  the  death  of  the  testator  "  (<l).  Similarly,  a  gift 
to  tiie  child  with  which  the  testator's  wife  was  pregnant,  whicli  child 
was  still-born,  was  held  not  to  take  effect  in  favour  of  anotlicr  chiUl 
of  whicli  the  tisstator's  wifi-  was  pregnant  at  tlie  time  of  his  deatii, 
though  the  result  was  that  all  the  testator's  projierty  was  devised 
away,  and  the  last- mentioned  child  left  unprovided  for  (i).  And 
a  <»ift  to  "  the  eldest  son  "  of  A.  is  a  gift  to  the  person  who  answers 
the  descrij)tion  at  the  date  of  the  will,  as  persona  designata,  so  that 
if  lie  dies  before  the  testator  tiie  gift  lapses  ( /"). 

tJii  the  same  principle,  where  a  testator  bequeathed  a  silver  cup 
to  Lord  S.  and  his  heirs  as  an  heirloom,  and  the  person  who  was 
Lord  S.  at  the  date  of  the  will  diixl  before  the  testator,  leaving  a 
successor  to  the  title,  it  was  held  that  the  bequest  laj)sed  ((/). 

A  (juestion  of  this  nature  may  arise  on  wills  made  before  1838,  fiift"  i<>  »>'<'. 
containing  a  gift  to  the  wife  of  the  testator  (A),  and  on  all  wills  con-  gdu.ii. 
taining  a  gift  to  the  wife  of  another  i)erson,  under  whidi,  on  the 
principle  just  statwl,  the  individual  standing  in  the  conjugal  rela- , 
tion  at  the  date  of  the  will,  would  take,  exclusively  of  any  other 
person  who  niight  happen  to  answer  the  description  at  the  death 
of  the  testator  (f ).     Accordingly,  by  early  writers  it  is  laid  down  (/), 
tliat  if  one  devise  land  to  the  wife  of  J .  S.,  and  J.  S.  die,  and  she  take 
to  liusband  .).  D.,  and  then  the  devisor  die,  she  shall  take  the  land  ; 
and  yet  she  is  not  the  wife  of  J.  S.  when  the  devisor  dies,  nor  shall 
she  take  it  as  his  wife  :  but  the  intent  is,  that  she  who  was  the  wife 


(f)  '■  This  jxwition,  howpvor,  in  ad- 
i«TK"iil  with  some  diffidence,  noeiiii; 
ihc  stri)i\ii  anxiety  "f  tlie  ('"urts  ti> 
cjicnil.  as  much  as  |)08sil>k-,  gifts  to 
ohiliircii."  (Note  by  Mr.  Jarmaii.)  See 
I'niini  V.  Mirklfthu-aile.  ante,  p.  2o;{ ; 
and  Tkomimm  v.  Thimpmti,  and  A<>if/ 
\.  Hinniit.  imst.  Chap.  XLII. 

id)  This  statement  of  the  law  hy 
Mr.  .larnmn   is    taken   from    the    tirst 

t'iition.  p.  isa. 

(0  FiiHer  v.  Cook,  3  Br.  C.  C.  346. 

(r)  See  L'hap.  XLII. 

(j)  fif  Wkonvood,  34  Ch.  I).  44(1. 


(A)  Since  I  Vict.  c.  :!(!,  s.  18,  th.- 
will  would  l)e  revoked  by  a  s«Tond 
niarriaui',  and  the  questinn  coolil  hot 
arise.  See  /*r</«  v.  Math  ii;  22  Ueav. 
334. 

(t)  Ourriill  V.  Xihli^l;  1  U.  &  My. 
(129  ;  Hryan'n  TruM.  i  Sim.  N.  S.  103  ; 
t'rankn  v.  Hrmihir,  27  Bea.  ti3"i.  Am 
to  the  meaning  of  the  word  "unmarried." 
see  post.  Chap.  XXXV. 

(jl  See  IVuorfriiyAt  v.  Wright,  10  M(«l. 
371  :  8  Viner  Abr.  SOtl,  tit.  Uevise,  T. 
b.  l>i.  2  ;    i'lo*.  344.1. 
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CHAPTER    XII. 


Goncral  pro 
poHitiuiiH. 


Whither  nifts 
ill  rciiiaiiuliT 
arc  distin- 
guishable 


of  J.  S.  at  the  time  of  the  making  the  will  should  have  it.  and  tlio 
person  is  clear  by  the  description.  But  as  Mr.  Jarman  points  out « ), 
if  J.  S.  had  had  no  wife  at  the  date  of  the  will,  it  is  very  dduhtful 
whether  a  person  subsequently  becoming  such  could  have  clainiwl 
under  the  devise,  unless  the  description  were  applicable  to  licr  at 
the  testator's  death  ;  she  ought,  it  is  conceived,  to  an.swer  tho 
description  at  one  of  these  periods.  Mr.  Jarman  says  (/) :  "  The 
distinctions  upon  the  subject  dtvLiyible  from  general  principles, 
and  the  authorities  just  referred  to,  appear  to  be  the  foilowiii};: 
First,  that  a  devise  or  bequest  to  the  wife  of  A.,  who  has  a  wife 
at  the  date  of  the  will,  relates  to  that  person,  notwitlustaii(iin<: 
any  change  of  circumstances  which  may  render  the  desrri|)tiiiii 
inapplicable  at  a  subsequent  periotl,  and,  by  parity  of  reas()iiiii<.'. 
is  under  nil  circumctances  confined  to  her  (m) ;  but  that,  secimdly. 
if  A.  have  no  wife  at  the  date  of  the  will,  the  gift  embraces  the  imli 
vidiial  sustaining  that  character  at  the  death  of  the  testator  (n) ; 
and,  thirdly,  if  there  be  no  such  person  either  at  the  date  of  the  will. 
or  at  the  death  of  the  testator,  it  applies  to  the  woman  who  shall 
first  answer  the  description  of  wife,  at  any  subsequent  period. 

■■  There  seems  to  be  no  ground,  upon  principle,  for  varying  tlip 
construction,  where  the  gift  to  the  wife  is  by  way  of  reniaimlor  after 
the  death  of  the  husband  ;  the  ride  being,  that  the  devise  of  an 
estate  in  remainder,  to  a  person  in  a  certain  character,  and  by 
reference  simply  and  exclusively  to  that  character,  vests  in  the 
person  sustaining  it  at  the  death  of  the  testator.  The  consoi|uonce 
would  be,  that  in  case  the  person  who  was  wife  at  the  death  of  the 
testator,  or  who  subsequently  became  such,  die  in  the  lifetime  fif 
her  hu.sband  the  tenant  for  life,  no  after-taken  wife,  surviving  him, 
would  be  entitled  under  the  devise ;  since  it  would  be  impos-sible, 
consistently  with  the  principle  in  question,  to  hold  that  it  reinaintil 
contingent  until  the  death  of  the  husband,  or  that  it  shifted  fimii 
time  to  time  to  the  several  persons  upon  whom  the  character  of 
wife  successively  devolved  («). 


(!■)  First  etlition,  p.  2?4. 

(/)   Kirst  edition,  p.  'ISTt. 

U»)    Swthe  ease  .>f  Hi    <,W..v,  |  l!Ht;J| 

2  t'h.  102,  cited  below  note  (o),  which 
tn-ats  the  ){eiirral  piiiu-iple  an  iiii(|ueH. 
tiiinable,  unless  there  is  something  in 
the  context  of  the  will  to  prevent  its 
application ;  as  to  this,  see  He  Drew, 
post,  p.  4(K). 

(«)  See  Lloyd  v.  Davits,  14  C.  B.  76; 

and  anaiu^ous  caikH,  Ch.  XLIt.  ad  iln. 

(o)    See  Driver  A.  Frank  v.  Frank, 

3  M.  &  Sel.  25.  8  Taunt.  408 ;    Long- 


imrfh  V.  Hellamy,  40  U.  -I.  I'll.  "'I:!- 
Hiid/ord  V.  \\'illi.i.  L.  R..  7  <  h.  7,  anl 
n(V  llorehtim  v.  Hiijniill,  8  Hare.  1:11. 
wheiv  however  the  word"  weir  i-|«i  ial 
The  point  may  now  be  considcn^l 
settled  ;  see  Rf  lliirrow's  Trunin,  1" 
L.  T.  N.  S.  184:  /■'irtk  v.  Fi'ldni.  i'l 
\V.  R.  022;  He  r.VipA*' iWirv.  1  !'■««, 
1  Vh.  739 ;  He  Colett.  (l'.K)3|  2  Ch.  102. 
■J'he   decision    of    Malins,   V.-C.  in  lit 


I'.' 


:;  iivrr- 


Lynta  Trust,  L.  R.,  S  Eij. 

ruled,  so  far  as  it  professes  to  lay  ilown 

any  general  rule. 
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"  TliP  iltK-trine  here  contendt>d  for,  however,  may  appear  to  be  hiaiter  xii. 
encountered  by  tlie  case  of  Pvppin  v.  Birkl'nrd  (/)),  where  a  testator 
gave  to  his  nephew  A.  6000/.  to  be  raised  out  of  his  estate,  and 
wliif  h  lie  diret'ted  should  not  be  pai('  or  payable  until  the  day  of  his 
marrirt<;<'.  when  it  was  to  be  laid  out  in  the  purchase  of  land,  to  be 
settled  and  conveyed  to  the  said  A.  and  his  assigns  for  life,  and  after 
his  (leoease,  to  and  vpon  the  uifc  of  A  .for  life,  iiiiii  after  her  de<'ease, 
then  unto  and  upon  the  first  son  of  A.  on  tin-  bixly  of  sucli  wife  to 
1)0  l)<'j;(>tteii.  in  tail  male,  remainder  to  the  other  .sons  suc<'es,sively 
in  tail  male,  remainder  to  the  daughters  as  tenants  in  common  in 
tail,  remainder  to  the  testator's  brother-in-law  H.  in  fee.  A.  was 
unmarried  at  the  date  of  the  will  and  the  death  of  the  testator. 
He  subse<iuentl  married  a  lady,  who  died  in  his  lifetime  witliout 
is,sue.  He  afterwards  married  again,  and  the  second  wife  claimetl  to 
be  iiiilmlt'd  in  the  trusts,  contending  that  the  estates  were  to  bi' 
settlinl  on  anv  after-  taken  wife  of  A.  and  his  issue  by  such  wife,  in  case 
liis  tirst  wife  shouUl  tlie  -..'itlunit  i.ssue  ;  and  the  (Jourt  so  decided  : 
'f  the  wife  had  diwl  within  a  month  after 
.ve  been  no  i.ssue  to  take  the  provision  : 
:"ept  as  to  the  life  interest  of  the  nephew, 
^iUnl  i).     It  is  impossible  to  ascribe  such 


Ldiil  Loughborough 
the  marriage,  then 
ami  the  legacy  of  01 
wouhl  have  lapsed  v 


an  intention  to  the  testator  '  (</). 

"  In  thw  case,  the  construction  nuist,  it  is  conceivtHl,  be  referred  Kxriutdiy 
to  the  special  circumstances  of  the  trust  being  executory,  wliich 
authorised  the  Court  to  give  it  a  liberal  construction,  and  that,  by 
n'stricting  the  trust  in  favour  of  the  wife  to  the  first  person  standing 
in  that  relation,  the  limitation  to  the  i.ssue  would  have  been  re- 
strictsHl  to  Iter  children,  which  could  hardly  be  the  intention  of  the 
testator,  who  wa.s  the  husband's  relation." 

In  all  cases  of  executory  trusts,  it  is  purely  a  question  of  inten- 
tion. Thus,  in  He  Pnrrott  (r),  a  testator  bequeathed  a  fund  to  be 
settled  upon  his  daughter  A.,  "  the  wife  of  M.  W.,'  for  her  life,  part 
of  the  fund  to  be  paid  at  her  death  "  to  her  husband  if  living, 
if  ilweased  then  the  whole  amount  is  to  be  divided  amongst  her 
chihlren  "  ;  it  was  held  by  the  Court  of  Appeal  that  a  settlement 
be  directetf,so  framed  as  to  ai)ply  to  M.  W.  and  not  to  any  future 
husband,  and  so  as  to  confine  the  trusts  to  the  daughter's  children 
by  him.    On  the  other  hand,  in  Sash  v.  Allen  (s),  a  trust  to  settle 


(p)  3  Vcs.  670. 

{^I  See    also  Allan f on    v.    Clitherow, 
1  \Vs,  sen.  24  :    Boltn  Supp.  24. 
(ri  311  Ch.  D.  274. 


(*)  42  Ch.  D.  :>4.  Tho  subject  m 
diseuRswl  more  in  detail  in  Chap. 
XXIV.  (Executory  Trusts). 
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Contrary  in. 
tcniioii. 


RrputcU 
wife. 


j)roi)('rty  upon  the  testator's  daughter  or  daughters  "  and  her  nr 
their  intended  husband  or  husbands"  and  "the  chiUlrcii  of  siidi 
marriage  or  respective  marriages,"  was  heUl  to  authorise  a 
settlement  in  favour  of  a  second  husband. 

Apart  from  the  question  of  executory  trusts,  the  prcsiiiiiptiim 
that  a  gift  to  tlie  wife  of  a  marrie<l  person  is  confine<l  to  tiic  wjfr 
living  at  the  date  of  the  will,  may  in  any  case  be  rebutted  by  the 
context.  Thus,  in  Re  Drew  (t).  a  testator  gave  property  upon  trust 
to  pay  the  income  to  his  son  B.  for  life  and  after  his  death  '  to  liis 
wife  "  for  life,  and  after  her  decease  upon  tru.st  for  H.'s  childron 
living  at  his  decease  ;  the  will  contained  a  provision  for  thccisscr 
of  B.'s  interest  on  alienation  or  bankruptcy,  and  a  discretionarv 
trust  in  that  event  for  the  maintenance  and  support  of  B.,  his  >i-if(' 
and  children.  B.  was  married  at  the  date  of  the  will.  It  was  hold 
by  Stirling,  J.,  that  B.'s  second  wife,  whom  he  marriwl  after  the 
date  of  the  will,  was  entitled,  on  the  ground  that  tiic  will  slunvitl  a 
general  intention  to  provide  for  B.'s  family. 

The  decision  in  Re  Lortf  (»)  may  be  supported  on  tlie  sanio 
ground.  There  a  testator  bequeathed  property  upon  tru.st  to  pav 
the  income  during  the  life  of  his  son  to  his  son's  wife  and  cliildron  in 
equal  share-s,  and  after  his  son's  death  to  his  son's  widow  and  ( liildrcn 
in  equal  shares.  The  son  was  married  at  the  date  of  tlie  will,  but 
shortly  after  the  testator's  death  the  son's  wife  died  and  he  married 
again  :  it  was  held  by  Chitty,  J.,  that  the  second  wife  was  outitliHl 
to  a  share  of  the  income. 

DiflBcult  questions  sometimes  arise  where  the  person  who  claims 

a  legacy  left  to  the  "  wife  "  of  the  testator  or  another  person  is  not 

really  married  to  him.     As  a  general  rule,  it  seems  sufficient  that 

the  legatee  had  at  the  date  of  the  will  acquired  the  reputation  of  a 

wife.     Thus,  where  the  testator  had  separated  '  jm  his  wife  .V 

(by  whom  he  had  no  ch'ldren),  and  went  through  the  ceremony  of 

marriage  with  another  woman  B.  by  whom  he  had  two  children, 

and  made  a  will  by  which  he  made  bequests  in  favour  of  "  my 

wife  "  and  the  two  children  :  it  was  held  that  B.  took  under  thuse 

words  (r).    On  principle  it  would  seein  that  the  same  rule  applies  to 

a  gift  to  "  the  wife  "  of  another  person  ;  that  is  to  say,  a  woman  no! 

really  his  wife  would  be  entitled,  if  the  testator  believed  her  to  be, 

or  treated  her  as,  his  wife.     But  the  evidence  would  no  doubt 

ropiire  to  be  strong,  and  in  the  absence  of  such  evidence  the  testa 

tor  would  be  presumed  to  refer  t^  a  person  properly  .answering  tlie 

(t)  [18001  1  Ch.  .1.16.  (I)  In  honin  Howe.  33  W.  R.  48. 

(u)  7  T.  L.  K.  41'J. 
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description  («').     !•,  Re  Lowe  {x)  tlu>  testator  niudo  a  bw|iiest  to  <  haitkk  xii. 

'til.'  present  wife"  of  A.  B.,  "if  she  shall  Ijecome  hi.s  widow." 

and  also  made  bequests  to  various  persons  by  name,  describinj? 

tlu'iii  as  the  children  of  A.  15.  ;   they  were,  in  faef,  the  illegitimate 

ciiiliinMi  of  A.  B.  by  a  woman  who  lived  with  him  as  his  wife  :    it 

was  Iii'M  that  she  was  entith-d  to  the  bequest  made  to  '•  the  pivsent 

«ife"'of  A.  \i. 

Ill  considering  gifts  to  a  person  as  "  wife  "  or  "  widow."  it  is 
mc's-^ary  to  distinguish  three  classes  of  cases  :  where  tiie  gift  is 
t-i  •  my  wife  "  or  '•  the  wife  "  or  "  widow  "  of  A.  B.  ;  where  the 
iiU  is  to  ••  my  wife  A."  or  "  A.  the  wife  of  B.";  and  where  the  gift 
h  to. I  woman  on  condition  of  her  i)eing  or  remaining  the  widow 
of  A.  B.     The  subject   is  lonsidered  in  Chapter  XXXV. 

In  fitillwore  v.   Wi/iUer  (.//).  a  testator  devi.sed  projierty  to  his   Divorc.-.! 
liaiiflliter  for  life,  and  after  her  death  in  trust  for  any  husband   *'''"  "^  "''■■'' 

11  1  •     1   .     ■  ...  ■        """""*""      IMTSOII. 

With  whom  she  nught  mtermarry,  if  he  should  survive  her,  for  his 
life :  she  married  a  man  from  whom  she  was  afterwards  divorced 
on  his  petition,  and  he  married  again  and  siirvivwl  her  :  it  was 
lifkl  by  Fry,  J.,  that  he  was  entitled  to  a  life  interest.  But  in  Re 
Mi>m,'.iim  (z),  under  a  bequest  to  the  testator's  son  for  life  and 
after  liis  decease  to  "  any  wife  "  of  the  son,  it  was  held  by 
Kay,  ■!.,  that  a  woman  whom  the  .son  married  and  afterwards 
ilivorced  was  not  entitle.l.  it  is  dillicult  to  support  the  decision 
ill  linhiiore  v.  Wiptter. 

In  .SV/(/<«,<  V.  StieM  (a)  the  testator  in  his  will  referretl  to  his  Intomlea 
iiitciuUHl  marriage  with  Mi.ss  A.,  ami  among  other  dispositions  **''"• 
IwiU'-atlied  ;{(MMW.  "  to  my  wife  "  ;    he  died  before  the  marriage, 
while  still  engaged  to  Mi.ss  A.  :   Shadwell,  V.-C,  hehl  that  she  wls 
Mtitled  to  the  legacy. 

The  general  rule  above  referred  to  (h)  does  not  niv-.ssarily  apply  ,;if,.,  ,„ 
wiicre  the  gift  is  to  a  person  holding  an  oHJcial  position,  or  to  a  class  '•'*«'«•*  »nJ 
or  fluctuating  body  of  persons.     Thus  a  gift  to  the  superioresses  of  ""*"'""'' 
two  convents  means  the  j)ersoiis  who  answer  that  description  at  the 
tKtator's  death  (c).     And  a  simple  gift  to  the  children  of  A.,  com- 
prises all  such  as  are  living  at  the  testator's  death  (,/),  unless  it  is 
'0  children  "  now  livinj'." 


I")  lit  DiiviH/HirfM  Tni«l,  I  Sni. 
>«  li.  LMi.     If  III,,  uift  hiwl  l«...|i  to  "  \  . 

»itf  "f  H.-  .\.  woiil.1  Imv.'  lak.Mi. 

ilioiiBh  nut  iialjv  iiiarrii.(l  to  15..  mulcr 
Ihc  ml,.  «tat«l  ill  Chap.  .VXXV.  infra; 
.i"*TM  /,  V.  lUrkky,  I  HH»2j    1  Cli.  H30. 

1^1  "il  I..  .1.  I'll.  4l;->. 

(Vl  ii  Cii.  |».  (Ul>. 

J    -Vol..  I. 


(:)  40  Ch.  I),  .in. 

('!)  II  .Sim.  I. 

('')  .Supra,  p.  :i!Mi. 

{("I  Hi  Liilfiiti  iind  DiiuiifM'  CiDiirarl 
r|S!»7:|  Ir.  n.4m.  Ar,\„^,H:,ioi>crsnm 
lioliliiii[,(iarital)lcoftipi'».  see  ante,  p.  22:t. 

id)  As  to  llieciinstruition  of  (fifin  t,i 
cla.s«M,»,^.Chap.  .\Ln..aml  p  ,st.  p.4.TI. 
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ciiAiTBR  XII.  It  is  hardly  neceasarj-  to  say  that  if  the  gift  is  expressly  con 
(inctl  to  members  of  the  class  "  no.v  livi  ig,"  that  will  exchidp  any 
born  after  the  date  of  the  will  (t).  And  the  words  "  now  iivinu' 
have  a  similar  restrictive  effect,  even  where  combined  with  a  twin 
which  could  not  have  full  elli-ct,  according  to  its  technical  iinpnrt. 
unless  used  prospectively  ;  as  in  the  case  of  a  devise  to  the  heir  mal" 
of  the  body  of  A.  "  now  living."  under  which  the  licir  ajipaivm  (,; 
A.  living  at  the  date  of  the  will  has  been  held  to  be  entitled  ;  mi 
that  the  word  "  heir  "  was  made  to  surrender  its  i)riniary  and 
proper  signification,  in  order  to  give  effect  to  the  word  '•  now," 
with  which  it  stood  asaociatinl  ( /') . 


Verl»  in  pre- 
gout  tonso. 


Gifts  to 
children. 


On  the  same  princijjle,  verbs  in  the  present  tense  have  ii  similar 
effect  in  restricting  a  devi.se  or  b»fjuest  to  the  objects  existiii;;  at  \\v 
date  of  the  will,  though  in  some  of  the  cases  considerable  reluctaiur 
appears  to  have  been  manifestetl  to  carry  out  this  principle,  wliere 
its  effect  woidd  be  inconveniently  to  narrow  the  .xcope  of  tlic  will, 
by  excluding  any  who  might  be  presumed  to  be  intendinl  objects  of 
the  testator's  bounty.  Thus  in  Hhujtose  v.  Bmmhnm  ((/),  Sir  L. 
Kenyon,  M.  R.,  held  that  a  bequest  of  50/. "  to  A. 's  children,  to  every 
child  he  hath  by  his  wife  B.,"  to  be  paid  to  them  as  they  should  conic 
of  age,  spoke  at  the  time  the  will  took  effect,  so  as  to  let  in  all  tin' 
children  then  living.  "  The  circumstances  of  the  case,  howovpr," 
as  Mr.  Jarman  points  out  (/*),  "  though  not  expressly  adverted  to  by 
his  Honour,  perhaps  aided  the  construction.  The  testator  had 
directed  a  sum  of  money  to  be  placed  in  the  hands  of  a  person  until 
the  children  came  of  age,  which  exceeded  the  sum  which  would  have 
been  necessary  for  the  purpose  if  the  legacy  were  confined  to  the 
children  then  in  existence.  In  regard  to  gifts  to  children,  indewl, 
an  anxiety  to  include  as  wide  a  range  of  objects  as  possible 
has  so  powerfully  influenced  the  construction,  that  such  oases 
are  to  be  regarded  as  sui  generis.  To  this  anxiety  is  also  u< 
be  ascribed  the  rule,  which  constitutes  another  exception  tn 
the  doctrine  under  consideration,  that  a  gift  to  children  '  begotten 
extends  to  children  born  after  the  date  of  the  will ;  ami  a  gift 
to  childi  '  to  he  begotten '  includes  those  antecedently  in 
existence  "  (i). 


(f )  Crossly  v.  Clare,  Amb.  397. 

[f)  James  v.  RiehardKon,  T.  Jon.  99, 

1  K<i,  Ca.  Ah.  214,  pi.  II.  1  V.nt.  3.T1. 

2  U\.  2:12,  KavMi.  .WO,  11  Kel)  832, 
Poll.  457  :  Uurrh'ittv.  Diirdaul  {IhinlanI 
V.  Huirhitl)  en  aanie  will.  Skin    205.  2 


Vent.  311,  Carth.  154. 

{?)■  "  Cox,  384. 

ik)  First  edition,  p.  279. 

(.)   t'o.    latt.   20   li.     See  al-o  po-l. 
Chap.  XLII. 
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If  the  tesUtor  refers  to  a  number  of  children  in  such  a  way  a.-,  to  niuTER  x.,. 

sht'w  that    he  has  certain  individuals  in  liis  mind,  they  take  as  wi~ ' 

piTsonw  designatsB,  and  not  as  a  class  ;    as  where  he  gives  a  sum  '''il'lrm  t.k^ 
•  to  be  divided  between  the  six  children  of  A"  ( !)  T  |xn«m«« 

L.>ga(ies  to  clerks,  servants,  and  the  like,  are  also,  as  a  rule,  gifts  l..«a.i. ..  .„ 
t..  a  class,  and  therefore  those,  and  only  those,  who  are  in  the  '^"^^'^ 
te.Mtator's  service  at  the  time  of  his  death,  can  take  under  such  a  "'""'"■'•    ''■ 
hciiiest.     Thus,  in  Re  Marcus  (X),  the  testator  made  the  followinc 
lirtiue-st  :   '•  My  office  and  warehouse  employes,  such  as  clerks  and 
wdrkinen,  sliall  have  to  receive  six  months'  full  salary  "     It  was 
luld  by  North,  J.,  that  employes  in  the  testator's  service  at  the 
,late  of  the  will,  but  subsequently  dismissed,  were  not  entitled,  and 
that  employes  who  had  been  engag.Hl  by  the  testator  aft.-r  the  date 
.,f  the  will,  and  were  in  his  service  at  the  time  of  his  death,  wen- 
nititled.    His  Lordship  said  :    '•  The  ordinary  natural  meaning  of 
the  words  is  '  those  who  were  his  emi)loyes  at  the  time  of   his 
death."    If  he  had  meant  to  describe  the  i)ersoiis  who  were  his 
employes  at  the  time  the  will  was  made,  nothing  would  have  l)een 
easier  than  to  say  who  they  were  and  who  wer.-  meant.     Hut 
instead  of  adopting  the  obvious  course  in  case  that  wa.s  intended, 
he  does  something  else.     He  seems  to  consider  that  the  employes 
are  a  ela.ss  to  be  ascertained,  and  he  gives  the  nuKle  bv  which  th.- 
trustees  are  to  ascertain,  when  the  time  comes,  who  are"t!ie  persons 
t..  take."    Jmies  v.  Ilenlry  (/),  which  decide<l  that  under  a  bcjuest 
u(  100/.  apiece  to  all  his  servants,  the  testator  meant  onlv  those 
who  were  continuously  in  his  service  from  the  date  of  the'will  to 
the  testator's  death,  is  (piite  contrary  to  i)rincipl...     Of  course,  a 
testator  may,  by  the  context,  shew  that  under  a  bequest  to  servants 
he  has  in  mind  persons  in  his  service  at  the  date  of  the  will.     Thus 
m  Parker  V.  Marchant  (m),  the  testator  by  codicil  bequeathed  "  to 
the  following  persons,  wh<    have  lived  manv  years  in  my  family 
VIZ.  to  A.  1000/.,  to  B.  lOOU/.,  to  ('.  1000/.;  "to' the  other 'servants' 
Ml.  each."    A  servant  not  named  was.  at  the  date  of  the  codicil' 
in  the  testator's  service,  but  quitted  it  before  his  death  •    it  was 
held  that  she  was  entitled.     A  similar  construction  was  adoi>ted  in 
Ke  Sharhnid  (»). 

In  Slecch  V.  Tharingfon  (o),  a  testatrix  bequeathed  to  the  two 
servants  who  should  be  living  with  her  at  her  death  a  sum  of  stock 


1/1  Sherer  v.  Bishop,  4  Bro.  C.  C.  55 ; 
(hinrq  v.  Orfiml,  {\'MW.  I   Ir    I?    IM 
i^\m\..  thap.  XIH. 

(tl  M  L  ,1.  Ch.  830. 

I'l  2Cli.  IU.|).  Iti2. 


18: 


(m)  1  Y.  &  C.  e.  C  290. 

(n)  [IsSKi    I  Ch.  517. 

(o)  2  V.-..(.  s,ii.  5(>l  :   see  Rnp,.r  Li'k. 
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CIIAPTKR    XII. 


Wills  Act, 
sect.  24. 


in  equal  shares ;  she  had  two  servante  in  her  employ  when  she  niaJc 
her  will,  anil  afterwards  took  another,  who  was  in  her  servieo  at  tl\p 
time  of  her  death  :  it  was  held  that  all  three  were  entitled,  mi  the 
principle  laid  down  in  Tonikim  v,  Timkim  (p). 

Other  points  eonnec-ti-d  witli  le}?acies  to  servants  (ineludiiia  tli. 
question  of  compliance  with  an  expre.ss  condition  of  being  in  \\w 
testator's  service  at  the  time  of  his  death)  are  considereil  in  aiinllur 
chapter  (7). 

Section  24  of  the  Wills  Act,  which  makes  a  will  speak  from  tlii> 
death  of  the  testator  so  far  as  regaids  his  property,  docs  not  in  aiiv 
manner  affect  its  construction  with  regard  to  the  obji'cts  of  <;ift  (/■). 


Old  law. 


Doctrine  as 
to  apecitic  \x 
quel*  to. 


n.  -Subject  of  Gift.-  In  considering  tliis<iuestio!i.  it  is  nws 
sary  to  distinguish  between  wills  whicii  are  subject  to  the  ..Id  law. 
and  those  regulated  by  the  Wills  Act. 

A.  Old  LrtM'.— Under  the  old  law,  the  general  principle  was  tliat 
verbs  in  the  present  tense  restricted  a  bequest  («)  to  the  siihjw  ts 
existing  at  the  date  of  the  wdl,  though  in  some  of  theca,sesc(msi(l.'r 
able  reluctance  to  carry  out  this  principle  appears  to  have  hm\ 
manifested.  Thus  in  WiUe  v.  IhUzineyer  (I)  Arden.  M.  R.,  e.\i)r.'8.sHl 
the  opinion  that  a  beijuest  of  "  all  the  property  T  am  possessrii  of " 
would,  if  unrestrained  by  the  context,  extend  to  all  the  testator's 
personal  estate  at  his  death. 

The  general  rule,  however,  as  stated  by  Mr.  .larman  («),  is  that 
"  where  a  testator,  in  a  will  which  is  regulated  by  the  old  law. 
refers  to  a  specific  subject  of  gift,  he  is  considered  as  pointing  at 
the  state  of  facts  while  he  is  penning  the  instrument,  and  n<.t  at  tlio 
time  of  his  decease,  even  though  he  may  not  have  used  the  word 
'  now '  or  any  other  adverb  emphatically  denoting  present  time  {r). 
The  doctrine  relating  to  the  ademption  of  specific  bequests  stands 
upon  this  principle.  Thus  if  a  testator  before  the  year  1838,  havinj: 
a  leasehold  messuage,  or  a  sum  of  1000?.  Three  per  cent.  Consols, 
bequeathed  '  all  that  my  messuage  in  A.,'  or  '  all  that  sum  of  100(1/. 


(p)  Cited  3  Atk.  257;  post,  Chap. 
XUI. 

(9)  Chap.  XXX. 

(r)  Bullock  v.  Bennett,  7  D.  M.  &  I!. 
283  ;  Violett  v.  Brookman,  2ti  L.  J.  Cli. 
308,  The  decision  in  Re  Harrii'n  Tt  ast 
(2  W.  R.  689),  so  far  as  it  conHicts  with 
the  rule  above  stated,  is  overruled. 
See  the  cases  on  (rifts  to  eldest  sons,  &.C., 
post.  Chap.  XLIl. 


(»)  Devises  of  land  were  sutiji-ct  to  . 
special  rule,  as  to  wliicli  sif  Cliap. 
XXV. 

{t)  5  Ves.  81(1 :  sec  also  llridgman  v 
Df>ve.  3  Atk.  2Ul. 

(u)  First  e<Ution.  p.  280, 

(f)  Cuckraii  v.  Cvfkran,  il  ^'S".-^'; 
Patiimn  v.  Pattiaon,  1  ily-  *  K-  '-■ 
See  also  per  Wood,  V.-C.  (mkk/'iki  v. 
Burnett.  1  K,  &  J.  347. 


srnjECT  or  (mft. 


105 


Tlinv  per  Pont.  Consols  staii<liii|{  in  mv  naino."  In-  is  ronsidcrwl  as  <ii.»rTER  xit. 
rcf'Trini;  to  tin-  lioiisoor  tht'  stork  hi'loiijjiiif!  to  liini  when  In*  made 
his  will  ;  ami,  thorcfort",  if  lie  siil)S(H|Ufiifly  dispose"  of  siuli  housf 
or  xtoclc.  the  boquext  fails,  thouf;h  he  rnivv  at  his  dcrcaso  happen 
to  lie  possesaoil  of  a  nicssnajje  or  a  sum  of  st<«k  nnsworinfj  to  the 
lit'srription  in  the  will  {»•). 

•  And  a  new  estate  in  leasehold  property,  aefpiiretl  hy  a  snhse  kiT.ti  ..f  n-. 
qiient  renewal  of  the  lease  or  otherwise,  is  no  less  out  of  tin-  re'ich  !"'*"' "'"'," 
(if  a  speeine  disposition  of  such  property,  as  ordinarily  expressetl.  has-holds. 
than  an  interest  in  any  other  property  answering  to  the  sann- 
Incalitv  ;  it  beinn  considered  that  the  testator,  when  referring  to 
the  property  in  question,  had  in  his  c-onteniplation  exclusively  the 
sptiilie  interest  in  it  of  which  he  was  pos.sessed  when  he  made  his 
will,  though  he  had  not  in  terms  referred  to  such  interest,  hut  had 
iwhI  e.\j)re«sions  de.scri|)tive  of  the  corpus  of  the  property:  as  in 
the  case  of  a  bequest  of  "  all  my  tithes  and  ecclesiastical  dues  at 
\V.'  |r),  or  '  the  peri>etual  advowson  and  disposal  of  the  living  or 
rcttorvof  \V.  for  ever,  together  with  the  tithes  of  all  .sorts  thereof  (y), 
(If '  all  my  leasehold  estates  in  the  parish  of  ('.'  {:).  In  all  such  cases 
the  renewal  of  the  lease  under  the  old  h\\  revoked  the  h-qiiest.  or 
rather,  to  speak  more  accurately,  withdrew  from  its  operation  the 
property  which  was  the  subject  of  disposition  :  in  short,  effected 
what  is  technically  callwl  nn  ademption  '"  (n). 

Hut  though  the  g-neral  ])riiiciple  was  settled,  yet  (piestions  often    Kx.-.|.tion« 
arose  in  consecpu-nce  of  the  context  of  the  will  afTordin-;  ground  to  ''  ''«"■""'• 
rnntcnd,  that  the  testator  intended  any  after-acquirtil  interest  of 
which  he  might  become  po,ssessetl  by  renewal,  to  pass  under  the 
bequest  {!>). 

So  in  the  case  of  a  specific  betpiest  of  st<Kk,  ilebts,  or  other  <ho,ses 
in  action,  many  of  the  old  ca.ses  went  on  the  principle  that  if  the 
nature  of  the  property  was  changed  without  any  animus  adimendi 
on  the  part  of  the  testator,  th  •  be«juest  was  not  ;uleemed  (-).     I5iit 


(u)  .See  Smiillmiiii  v.  '•'imlji  ii.  1  Cox. 
J2!). 

(r)  Huihlwic  V.  . I «(/( T.1I/H .  2  \'<'s.  -en. 
418. 

I,'/)  llnnr  V.  Mfdrrii/I.  I  Bro.  (,'.  ('.  2til. 

(:(  ('njtjiin  V.  Ftrnulujiiijh,  2  Hn>. 
C.  ('.  -J!)!. 

(o)  .As  to  the  effect  of  tlii«  testator 
punlnisinj;  the  reversion  in  Ice  of  leane- 
hold^  ln'i|Unatli)-<l  by  hia  will.  »ee 
!>;«/  V.  i/irdlrr,  !)  Ves.  .KW. 

I'))  Till'  ijuestion  is  dlscUNseil  in  thi^ 
fimrtli  and  earlier  e<litions  of  this  work. 
Sec  Cirh  V,  Cdrle,  3  Atk.  174  ;    .Ifciir // 


V.  Millir.  2  .\tk.  ;">!•:»;  Jamit  v.  />.««. 
II  \is.  ;m:t.  ami  \r>  Wv.  2:»ti;  Shilhr 
V.  \iiliiii,  hi  X'cK.  j'.IT  ;  I'.KiU  V.  CiHitm. 
2  I).  A  War.  4!i:i.  and  I  Cm.  A  I..  531  : 
rliHrrliiiiiiii  V.  /nliiiiii.  I  |{.  A  .Mv.  2."><» ; 
linnet'  \.  Truiihilt,  2  .1.  &  H.  2Hi: 
('iili'jriiK  V.  Miiiili;/,  2  Hn-s.!.  2UK ; 
WikMiiiiiw  v.  Otill,  H  Sim.  1 1.">  ;  Cloiiijli 
V.  Vlowjh,  3  .My.  4  K.  2!»i.  .As  to 
renewwl  leases  for  lives,  si'e  llamv^^  y 
Turner.  3  P.  W.   1(13. 

(<•)    .See    eases    cited     in     linrkir     v. 
Hiiiinr<;     ')     .Madd.   208  ;      post.   Chap. 
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A«  to  (jiiHTal 
br<|ur>it«. 


niAPTKR  XII.  this  doctrine  may  now  be  lo<>k<><l  ujM>n  as  »'X|»Ui«led,  even  in  ia.«i s 
where  the  money  has  been  set  aside  or  re- invested  no  that  it  lan  In 
traced  (rf). 

Mr.  Jannan  continues  (<) :  "  I'nder  tlie  old  law,  where  a  tcKtator 
made  a  jjenorul  jiift  of  hi.s  real  mid  personal  estate,  he  was consiiliriHJ 
as  meaning  to  dispose  of  these  respcvtive  portions  of  proptrlv  t<> 
the  full  extent  of  his  eapatnty ;  and,  accordingly,  such  a  f;ift.  in 
reganl  to  the  real  estate,  was  read  as  a  gift  of  the  property  lnldnj; 
iuH  to  the  testator  at  the  time  of  the  exwution  of  his  will  (he  Immiij; 
incapable  of  devising  any  other),  and  as  to  the  personalty,  as  u  dis- 
position  of  what  he  might  hap|>en  to  possess  at  tlie  pcricni  of  hj. 
dwea.se.  And  the  reluctance  of  the  Courts  to  confine  a  jjcmral 
bequest  of  personalty  to  what  the  testator  possessetl  at  the  date 
of  the  will  sometimes,  we  have  seen  ( /),  prevaibnl  against  tlie  fonc 
of  words  which  might  seem  so  to  restrict  it.  Tiie  same  |>riiuiiilc 
aLso  was  applicable  to  a  general  be<pie»t  of  any  particular  s]nrw> 
of  p»'r.sonal  property,  as  of  '  my  furniture  and  cffints,'  whiili 
accordingly  was  held  to  embrace  property  of  this  descriptimi 
belonging  to  the  testator  at  his  death  "  ((j). 


.Sini.  I  Vict. 
<•.  2ii,  s.  24. 


(K'ncral 
dovisc  (if 
rral  rslatc 
now  cMcikIs 
to  |iro|H'ity 
at  death. 


H.  Mndern  Ijiir.  -Wills  made  or  republished  since  tlic  year  iKiT 
are  regulatwl,  with  respect  to  the  perio«l  from  which  they  speak. 
by  the  act  1  Vict.  c.  J6.  which  provides  (s.  24),  "  That  fvery  will 
shall  be  construed,  with  reference  to  the  real  estate  and  pcrtfonal 
estate  comj»ris(Hl  in  it,  to  speak  and  take  effect  as  if  it  had  bccii 
executed  immediately  before  the  death  of  the  testator.  unk's.s  a 
contrary  intention  shall  appear  by  the  will." 

"  This  enactment  must,"  as  Mr.  Jarman  remarks  (h),  "  be  viewed 
in  connection  with  sect.  3,  which  enables  testators  to  (lispo.-io  of 
all  the  real  and  personal  estate  to  which  they  may  be  entitled  at 
the  time  of  their  death,  which,  if  not  so  disposed  of,  would  devolve 
to  their  general  real  and  personal  representatives.  Had  the  latter 
clause  stocxl  alone,  it  might  have  been  a  question  whether  the 
legislature,  by  merely  enabling  testators  to  disj)ose  of  after-acquired 
real  estate,  had  so  far  varied  and  enlarged  the  construction  of  a 
general  devi,ie,  as  to  make  it  extend  beyond  the  real  estate  beloii}; 
ing  to  the  testator  when  he  made  his  will,  to  which  the  established 

(d)  Pattimn  v.  PaltiwH.  1  My.  &  K.  pi.  12.     8ce  also  Bankx  v.  Thnrvlnn,  1 1 

12  ;  H urn phrti/1  v.   Ilmiifihrty/i,   2  Cox  Hare,  17B,  wliere  a  lie'iucst  iif  "  all  llu' 

iH4  ;    .-lxA/>«rwrr   \v    Mnr'pjiri'^    2    Hi*o.  r«'«iduR  '»f  !i»y  proii^Tty  wliicii  consists 

C.  C.  1(>8  ;  lit  llridle,  4  V.  V.  V.  33t>.  of  stock  "  was  held  to  include  all  Htwk 

(«)  First  etlition.  p.  287.  in  the  testator's  iKwsessinn  at  his  death. 

(  f  )  .See  canes  cited  ante,  p.  404.  (A)  ¥int  edition,  p.  288. 

(g)  3  P   W.  32.->.  1  Eq.  Ca.  Ab.  200, 
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nilis  of  construction,  no  t<>Mi  than  the  |irit)ci|)l(>  which  forhml  tho  (Hai-tkr  sii. 

,|,'visf  of  aftcra«iiiiin'(l  real  i'«tHtt«,  prcviouNiy  ri'strictc<l  it.     Any 

such  qiicHtion  ix.  of  coiiiHC,  now  iircjIiitU-*!  ;    for  hy  the  c(>nil)iniHi 

,.ff»Hl  of  the  3r»l  and  'Jlth  switions  of  tli«»  Htatute,  it  in  evident  that 

a  giMirral  tlcvixc  <>f  real  cstatt*  (/)  will  operate  on  all  tin-  [iropcrly   Ci'iii-ml 

(if  thill  description,  to  which  tlie  testator  niav  happen  to  he  en-  •''*''"■"' 
'  •  _  .11  imiiN  III  |i«f. 

titled  at  his  decease ;  and  thoujjh  it  seenm  to  have  l»woniP  usual  in  tU ulnr  |.l«tp. 

practice,  to  extend  the  devise  m  express  terms  to  the  real  estate 

bi'liin>:iti)l  to  the  testator  at  his  death,  yet  this  must  he  considered 

as  a  Mieasure  of  excessive  caution,  and  not  a.s  sprin^inp  from,  or 

.anctionind,  an      i  lious  doidit  as  to  the  construction.     Indeed,  to 

lidld  tiiat  a  f{eneral  devise  is  still  contincd  to  real  estate  belonniiiji 

to  the  testator  at  the  date  of  his  will,  would  most  inconveniently 

imtrow.  and  jjo  far  towards  renderinji  nugatory,  the  enactment 

ttliicli  declares  the  will  to  speak,  in  rejiard  to  the  estate  (real  as  well 

as  personal)  conipri.se<l  in  it.  from  the  death  of  the  testator." 

Soa  devise  of  the  testator's  real  estate  in  a  (jiven  countv  or  parish, 
will  prima  facie  include  all  the  real  estate  in  that  place  to  which 
the  testator  is  entitlwl  at  his  decea.se  (/).  Hut  a  Keneral  «levise  of 
laiiils  in  a  particular  place  will,  of  course,  not  include  lands  sulise- 
i|mntly  piirchaseil,  where  the  will  expressly  di;,p(«ea  »■*  '  e  latter  ; 
the  contrary  intention  spoken  of  in  the  act  is  then  cleu.iv   ,hown  (k). 

Mr.  .Jarman  continues  (/) :  "  The  application  of  the  new  |)rincij)le  .\|,i.ii,.iiinii 
of  mnstruttion  to  specitii-  befiuests,  however,  is  atternhnl  with  more  "'  *'.';!•  -' '" 

HIX'C'llIC   i/il  tM 

(litticiilty.  and  will,  in  all  jirobabilily,  give  ri.se  to  much  controversy 
and  litigation,  before  its  |)recise  limits  and  effect  are  fully  c.  tablished. 
The  case  imm'dia'^ely  in  the  contemplation  fif  the  legislature, 
lirobalily,  was  tiiat  of  a  specific  bequest  of  a  renewed  leasehold  Rcmwi<i 
[iropcrty.  which,  we  have  seen,  under  the  old  law,  did  not  apply  ''■*^^- 
to  the  new  estate  ac(juired  by  a  renewal  of  the  lease  sidhsequently 
to  tiie  will ;  and,  also,  the  case  of  a  befjuest  of  a  specific  sum  of  stock 
in  the  funds,  which,  upon  the  same  principle,  did  not  extend  to 
substituted  .stock  subsecpu-ntly  acquired  by  the  testator,  though 
of  precisely  similar  amount.  The  applicability  of  the  new  enact- 
nifnt  to  sui  ii  ca.se,s,  of  course,  cannot  be  questioned  (w/),  and  there 
i<  as  little  doubt  respecting  its  beneficial  operation." 


Ill  f y Toole  V.  Rroirnr.  3  Kll.  &  Bl. 
''i:  ,/f/«on  V.  Key.  2  H.  c&  (".  87.1. 

-1  A«  (1.  Yorlr  v.  ll-iMer.  12  .M.  & 
Hi'k  .">9I.  Compare  Manon  v.  Oidri). 
\'.m\  A.  C.  1.  As  to  the  elTi-ct  of  the 
»"nls  ■■  which  I  am  seised  of  or  fiitltlitl 


to."  occiiiring in  Dof  v.  Wnltfi;  see  iMwf, 
p.  4 IS. 

U)  Hi  Farm's  KsUih,  8  Ir.  C.  L.  370. 

(/)  First  cililiiiii,  p.  28',t. 

(m)  l!iit  iis  to  the  .scooii"!  cnse  put  by 
Mr.  Jarman,  we  [)ost,  p.  411. 
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revpniion  ol 


B««|urtit  u( 
■tock. 


iMAiTKK  XII.       The  section  applies  not  <mly  to  the  cam   of  a  tiHtatnr  rt-nw^ 
Piirrhsw  <if      the  leftMf  of  U'awhohl  properly  Iwiueathetl  by  Inn.    Imf  n\^, 
eases  where,  after  nmkiiijr  hw  will  «linfK)»inp  of  the  ueniw-ttl  |rt,f{M.rt\ 
the  leiwee  ha;<  boH>{lit   the  reversion   in  fee;    the  newlv  jicijiM..,} 
intereHt  |>a8seH  by  the  will    notwithHtamliu^  a  reference  (eon  >  .,„  , 
found  in  wueh  c«i««»)  to  the  term  for  whi<  h  the  pro|H'rtv  i.h  ,(  th. 
tinu"  hehl  ;    tliis  beinjr  eonMi«lerc«l  only  n  nunle  of  tbwribiii^'  tin 
property,  and   not  a«  e<|uivalent  to  Haying,  "  I  give  my  |m -^tit 
interest  Mixi  nothing  elne  "  (n).     The  latt'  r  meaning  WduM  .,,    ,||, 
ext  lu«le  a  renewed  term  (o).     Hut.  of  course,  the  language  iiscij 
the  testator  may  shew  that  lie  does  not  intend  to  jfjve  aint!  i 
except  his  pres^-nt  interest  (p). 

With  regard  to  bequests  of  8to«k,  it  is  clear  that  if  there  is  nothing 
to  shew  a  contrary  intention,  a  lM><|iiest  of  the  ti-statorV  Mi,i  „{ 
a  given  description  will,  under  the  present  law.  include  anv  M\ 
tional  sttx'k  of  the  same  description.   purcha.sed   by  the  |. 
after  the  date  of  his  will      Thus  in  Utuxilnd  v.  Hiinmt  ((/).  «||ii 
the  testatrix  gave  "  my  ^*iW  Three  and  a  quarter  per  cent.  A'nui 
ties"  to  trustees,  ujwn  the  trusts  therein  mentione*! ;    and.  alter 
making  her  will,  |iurcha.seti  a  considerable  quantity  of  that  .tuk 
in  addition  to  what  she  jiossessed  at  the  time  of  making  ii'  r  will,  it 
was  held  b'.  VVootl.  V.-(".,  that  the  whole  was  included  in  the  Iwiiiest 
He  thought  th<'  Wilis  Act   must  have  some  sense  gi%'en  t<.  it  u- 
regardwl  persimal  estate  ;  before  that  act,  there  v'viis  iiodoiH.t  tlia' 
as  regarded  the  general  personal  estate,  the  will  in  most  cases  n\ml 
from  the  death,  but  not  in  all  ;   and  the  present  was  one  in  wliii  h 
the  betjuest  would  have  been  conKned  to  the  sttM-k  in  the  t'stHtnx'- 
passession  at  the  time  of  making  her  will  (*•).     It  was  preeistlv 
such  a  case  to  which  the  act  would  .seem  to  have  application  ;  \h- 
only  question  was,  did  a  contrary  intentioi      near  bv  the  will 
There  was  nothing  to  indicate  such  an  intent i     .  exct'pt  the  ism. 


(i>)  Slnilhrrx  v.  iSlnilhrrx.  r>  W.  K. 
Wilt;  Milm  V.  MiliK,  \j.  U..  I  K<|.  4ti2 ; 
(W  V.  hinnill.  h.  K..  ti  Ki|.  4L'2  ;  StiiUm 
V.  Sartnti.  VA  V\\.  V.  XW.  .Sih  t.  23  nf 
tlic  a«t  wiiN  a|!m>  n-tii'd  on.  ttf  to  whieli 
\  ill'  ante,  p.  1(14.  ii.  (I).  St*  al«o  hrkn/ 
V    |t.,fwn.  If.  K..  7  ■'•   L.  1.^7. 

lO)  See  WtdifWiKHi  i.  Ikntiiii,  U  R.. 
12  Kq.  290.  2!l.'i,  2<J«. 

(;/)  See  KmuMa  v.  Smilh,  2  Ih'  (I. 
&  S.  722,  post.  p.  410.  In  Jif  Kniqht, 
34  Ch.  D.  ."ilS.  a  testator  srave  :t!!  Ihr 
plate.  &c..  whicli  should  be  in  and 
about  the  dwellinfj-houxe  in  which  ho 
should  reside  at  the  time  of  his  decease, 
"  together  witli  the  lease  of  such  houie  " 


(<>  his  wife  ;  at  the  date  of  \\\^  will 
»^K  residira  in  house  «  i>ii|i  i:<  |i 
for  a  short  It  1 1  it  rark  n-iit  ;   ..^r    , 

yiars   nflerwiin.      !ii     |iarte<l   with  ^i 
lea-e    of    that  liuiiat    m«\   |iiiri'liit.'<iil 
fri'ehold  houw^  in  »hi«  h  hi'  itMil'il   i 
his  .leath  :    it  was  het.i  liv  Nurlli,  .1 
tliitt    the  wifi'  was   not     iititliil  to  tli. 
freehold  house.    See  nUit  i\w  i  .w>  rit.ti 
post,  chap.  XX 11. 

(q)  1  K.  &  .1.  ;i41.  See  also  Ikait  v. 
.Varlin.  •.>:'.  Beav.  -'•'  Tr:=jfcr  v. 
Trinder.  L.  R.,  1  E«(.  Hjt.'i;  .^txl  per 
Jessel.  M.  R..  T,.  K..  20  E.        .' 

(r)  Coinpnrf  llunkn  v.  /  ' m,  '  '■ 
Watv.  17ti. 


iiiiB,»n*^r  or  oirr. 


»(K« 


<t«irk  a> 


liri iiMif>tati< o  of  »)•    »<•>•  itrix  h»ving  iU>iiwf'«tJ  th 

T!i ««i<J  a  quarter  |M'r  (Vntr,."' ;   afni  wlit^rt-.  »»  I 

wa-  ^'.'tf'fM'  (*)     of  tlittt  wliii  h  minht  (».  jiu  t.:<  .=,1 
fli»t  ciirumMlaiMP  whs  in.Hiitficiont  {f),       t  ! 
I.tqipstth'-  hio  i«t<K-k  <if  A  |iarti<iilBr  (I*-!*!       ikh.   ,,,,,1 
11  (if  111-  «ill  ^l•sJM>»^(•^  nf  |N»rt  of  if,  lalan' 

Th.'  «»ni.-  |.ntM-i!    ■  Im,^  I.     n  ii,;pli«l  to  a  .l.-v  -,•  <,|  Ij,„> 
v,.w«ii   V.  /{„.,,/  (r).    tlu'  t,>  .tirix  il.n     ,.a   f„   ,(„. 
lamlii  <rf  Ciirraniori'     and  iWii^  u'  i.\,,, 

~t,iii'  To  the  tlefi'iKhiiil  ;  tli»'   townlHod   <.f 
.  iv  hccri  hold  in  iin(iivi(it><|      i.it-»i.'-,ttj4  t|i. 

..i.r  wlii<  h  the  tt«m.»tri.\  »as.  »t  tfc**  «iit»'  of  li.t 
,,fi.'  |H>itioii  ill  .s<'vpr«»l)y  :  "■.}  aftor  tti.-  date  of  1 
.liasi'd  llic  ot!t.-r  (mrtioi  it  «,i  licid  tliat  thf 
lias.-.f'd  to  tin    II'  ■      ,) 


Itllin  -\.     i 
•  a  1 
I  !hi> 


'rr»iii»i<' 

n»il  l»-i 


d. 


mi'iit  1'?  tilt'  1  (Hii      . (iii.-iKti'T. 
whoK-  t  •wrilaml.       wl.   r 
towiiknd  of  wlit<     !  bf  ' 

So  III  (\h<'tlr  y        <r  (>#'), 
niiiiisioii  lioiKM'        (  Uvve  Ci^ 
iii»fi»Hm  and  (',■*(;»*••  t-aitcd  ( 
the  r>-idue  (d  lii-    ■irojicrty  to  ■ .  M.yti  other  ]i. 
«ar.l-    tit  difJcrcii       inns,  bought  othir  pitvoM 


4   tr      :> 

tirf 


Us 

laintifT 
■r  real 
'rigin 
lifioii 
(•■d 
hIh'  |h 
oHiilan  ••■ 
dfliv»»r^l  th««  jiidfi 
tioti  <i   npris<'<l  tlip 
I'         '!    all    iumh   in    thr 
■d  'T  dcatii. 

*"r,  h«'ir,g  tMititlrtl  to  thf 
i-  adjoi      >;,  devimxl  •'  hia 
to  (.       ill    ..t  .iiw.  and 
.    .'lid  aftt>r- 
piivoM  .>    irfii  i.  which  ho 


addMl  to  riwve  t  .  rt,  and  in-atwi  and  s|H>k..  of  tlnin  as  part 
■f .  kdiMH.  V  „  said  ho  uis  recpiirotl  by  soot.  iM  to  auk  tlio 
.  -  i«  wlmt  it  wa.-*  tin-  =t««tator  callotl  tho  (io.'vo  ('mir(  ostato  at 
tk  tiHw»  <rf  \m  Awtfe;  ami  ''  ding  upon  tho  ovidono.-  that  thono 
^^•^''     '^  '^♦'i  '!•      .'lid  treatiHl  by  tho  lostator  as  part 

"  ■'  '"'       ■' ••■iiisiilcT     this     caso."     An     to     tlip 

'■■'  mliiiiNMilniilv  of  such  rviilinco,  soo  «.  r. 
■■•11.  and  t>lluT  caws  |Hwt  |('h.  XV.|.  (Noli> 
■  •'  t>y  Mr.  Viniinl  in  Ihi^  4th  cl.  of  ihii« 
work.)  Biit  it  m  iii.t  .li-nr  that  thw  waw 
the  ({iiHiii.l  .if  the  .lc<-i»ioii  III  ir.7,/iv. 
lUjiiij.  or  II  It  th"  i)|H™ti„n  ul  u  ajHiilii' 
ilcvisi-  ill  ;.>i'iii'ntl  terms  iIi'|h'|ii|h  on 
iiiloiitiuii.  any  iimr"  fh»n  iIims  the 
i)|MTaliim  (if  a  rc-iiUiary  dcvi.'..-  or  hp- 
•  incut :  ffir  in  nwwt  i  a«'s  a  f«it»-.if  dix-x 
not  c.intcniplatc  tlic  poiwiihihlv  of  a 
«I)ccitic  (lift  failini!  through  lajisc.  re- 
uiolciicss,  &c..  and  yet  if  it  docM.  the 


led 

Km. 

ISO  : 


HI. 

.42.     .■-       I»,W,  V. 

■>0.  n  \ciy  .liniilar 

■.r-at't|Uii-cd  |)ni|)crty 

jiass   thni!:;;h   in.sui. 

life  to  prove  that  it 

^   the  testatrix  ai  j>arl 

'  ised.      Ciliiie  this  ease. 

I.^iiil  .St.  UHinaids  sav«. 


l>io|H-i iy  p«n,mM  under  ttie  residuary  (tift. 
In  Ca^r  V.  lur,  the  V.  C.  seems  to 
have  attributeit  t<M)  jfreat  poti-ney  to 
wvt.  24;  see  jiost,  p.  413. 


]levtiM*  of 
"  laiitlii  of  C 
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FROM    WHAT  PKRIOD   A  WILL  SPEAKS. 


IHAPTKR    XII. 


(iifl  i>( 
|)ro|)rrly 
drrivol  from 
a  »|H>ciHc'd 
source. 

])<M|uegt  of 
Hi.iviKm  sum 
t»f  Htock,  or 
iinmlK?r  of 
shares,  mHV 
be  general. 


ur  specitio. 


of  the  estatf,  he  held  that  they  passed  as  such  under  the  specific 
devise. 

Another  example  of  the  effect  of  a  general  description  i«  to  ho 
found  in  Eirrett  v.  Eirrett  (x),  where  a  testator  by  will  released  liis 
son  from  certain  specifieil  debts  and  "  all  other  moneys  due  from 
him  to  me  "  :  it  was  held  that  these  words  released  the  sou  from 
moneys  lent  to  him  by  the  testator  after  the  ('ate  of  the  will. 

So  where  (rx)  a  testator  bequeathed  all  his  share  and  interest  in 
a  partnershi|)  business  and  in  the  real  and  personal  estate  ein|iloyetl 
or  investetl  therein  to  trustees  upon  trust  to  continue  the  business 
at  the  discretion  of  his  wife,  and  to  pay  to  her  a  sum  «Kiual  to  a  slmre 
in  the  profits  of  the  business  ;  the  testator  afterwards  acquired  tiie 
whole  of  the  business  :  it  was  held  by  Bacon,  V.-C  that  the  whole 
business  passed  and  that  the  widow  was  entitled  to  the  wliole  of 
the  income. 

liut,  as  already  mentioned  {ij),  the  testator  may  use  laiij^uaBe 
shewing  that  he  had  specific  property  in  his  mind.  Thus  in  Emiis.i 
V.  Smith  (:),  it  was  held  that  a  devise  of  "  all  my  freehold  estate  at 
Hrickhouse  Lane  which  1  purchased  of  B."  by  a  testator  wiio  iiad 
before  making  his  will  purcha.sed  of  B.  an  estate  in  that  laiic. 
partly  freehold  and  partly  leasehold,  did  not  pass  the  reversion 
in  fee,  afterwards  purchased  from  C,  of  the  part  theretofore 
leasehold  (a). 

The  cases  in  which  it  has  been  held  that  property  may  pass  under 
a  generic  description  (e.g.,  "  the  property  to  which  I  am  entitled 
under  the  will  of  X."),  even  if  l.s  state  of  investment  is  changed  In 
the  testator,  are  considered  elsewhere  (b). 

Gifts  of  specific  sums  of  stock,  or  of  a  particidar  number  of  share,'* 
in  a  certain  company,  give  rise  to  more  difficulty.  As  a  fjeiieral 
rule,  a  bequest  of  a  sum  of  stock  without  more  (eg.,  "  I  beciiieath  to 
A.  1000/.  2|  per  cent.  Consols "')  is  u.  general  bequest.  So  a  becjuot 
of  "  20  shares  in  the  A.  company  "  is  prima  facie  a  general  legacy. 
If,  therefore,  the  testator  has  20  shares  of  50/.  each  at  the  date  of 
his  will,  and  they  are  afterwards  converted  into  100  shares  of  Id/, 
each,  the  legatee  only  gets  20  10/.  shares  (c).  On  the  other  hand, 
a  bequest  of   "my  i(MH)/.  Consols"  or  "my  20  shares  in  the  A. 


(J-)  7  C'li.  1).  428. 

(rr)  lie  W«.<,wH,  H)  Cli.  U.  4:»2. 

(V)  Ante,  p.  40K. 

(:)  2  DeC.  &  S.  722. 

(a)  f'rtiv  V.  Hnrriti.  57  I-  ■!.  t-'h.  t>2. 
in  lo  the  '=aine  etTeet.  The  [irinri|i!i- 
involved  in  thcKc  decisions  was  di»- 
rcuardeil  by  Romilly,  M.  R.,  in  Drake 


V.  Miflin.  23  Bva.  89  ("  fnreicn  srcuri- 
ties  an  investeil  by  .Mr.  W.  I...  I.mker'l. 
'I'lie  dcrixioii  in  '  ("vA  v.  Ilu/rfni,  4ii 
li.  .1.  Ch.  •>39,  is  too  shortly  rrportwi 
to  be  of  any  valui'. 

th)  Chap   XXX. 

(c)  He  (JilliM.  !  liWUJ  1  til.  :14"'. 


:.rai 


SUBJECT   OF   OIFT. 


411 


ooninany."  is  specific  (rf).  Mr.  Jarnian.  as  already  nii-nticunHj  (( ). 
thought  that  if  a  testator  made  a  bequest  of  a  speeitic  sum  of  st<Mk 
(by  wliieh  he  obviously  meant  a  specific  bequest  of  a  certain  sum 
of  stock  (f)  ),  and  then  sold  the  stock,  and  afterwards  acquirt>«l  a 
precisely  similar  amount,  the  latter  stock  would  pass  by  the  bequest. 
The  point  does  not  seem  to  have  been  decided,  but  it  is  submitted 
tliat  Mr.  Jarman's  contention  is  not  well  foui  led.  For  if  a  testator 
bequeaths  "  my  1000/.  Consols,"  or  "  the  IOOmI.  ( bnsols  standing  in 
niv  name,"  he  obviously  has  in  mind  a  particular  investin  iit,  antl 
does  not  mean  to  dispose  of  an  investment  which  he  may  make  at 
some  future  time.  In  Re  Gibson  (</),  Wood,  V'.-C,  laid  down  the 
jjfiierai  principle  thus :  "  When  you  find  a  mere  spirific  thinji, 
incapable  of  increa.se  or  diminution,  in  existence  at  the  date  of  the 
will,  but  not  in  existence  at  the  time  of  the  testator's  death,  there 
is  a  sufficient  indication  upon  the  will  of  the  'contrary  intention  '  to 
wliioh  sect.  24  refers,  to  prevent  the  operation  of  the  rule  which 
makes  the  will  speak  from  the  death  of  the  testator."  In  that  ca.se 
a  testator,  having  KKK)/.  N.  B.  Railway  stock,  bequeatliiHl  "  my  oiu> 
thousand  N.  B.  Railway  shares,"  and  afterwards  sold  liis  i(MK»/. 
stock,  and  at  various  times  bought  stock  and  shares  of  the  N.  B. 
Kailway  exceeding  the  amount  bequeathetl,  and  was  possessed  of 
them  at  his  death  ;  Wootl,  V.-C,  said  the  testator  had  distinctly 
nforred  to  one  thing  in  his  will  which  was  no  longer  in  existence  at 
the  time  of  his  death  :  that  thing  and  that  only  could  be  considered 
AS  the  subject  of  the  bequest.  The  be«|uest  was  therefore  adeemed. 
This  in  principle  covers  a  case  where  the  substituted  stock  is  exactly 
iipial  to  the  original  subject  of  bequest. 

.Vgain  in  Sidney  v.  Sidney  (k),  the  testator  recited,  as  the 
(aet  was,  that  his  son  owed  him  1440/.  or  thereabouts,  secured  bv 
liilla  notes  or  otherwise  (the  preci.se  amount  was  14(Mt/.).  and  released 
him  from  the  payment  of  interest  up  to  the  time  of  the  testator's 
death :   this  debt  was  afterwards  paid  off,  but  another  of  1290/. 


I  II Al-TEU    xn. 


H]  SicClmp.  XXX. 

')  .'<ii|im.  ]).  407.  whiMv  Mr.  .lainiairs 
.»»»nn  llic  a|i|ilu'atii>n  of  si-it.  24  to 
•|if<itic  lKi|Ui'stH  ari'  i|Uotc<l. 

i/l  St-c  tlic  iiiKlancc  put  by  liim  of 
ilip  rifect  of  a  iM'qiirst  iliulor  the  old 
U*  of  a  ■'  sum  of  jOtKV.  consols  staiul- 
injin  nu  iiaiiip,"'  ante,  p.  404. 

17!  L'  H.,  2  K<|.  «60.  A  similar 
ifi-ion  »aj<  come  to  hv  thr  V.-C.  in 
'.WW  V.  Huniflt,  1  K.'&  .1.  341.  A 
fiequest  of  railway  "  »h»n'«  "  Et'nerally 
imIiiilcB  railway  stock,  Mijrrirc  v. 
■Hmtr.  L.   R.,  7   H.   L.  717.     In  He 


(lilimii,  WoimI,  V.-C,  n>fi-rriil  to  I^ntl 
HanlwiekcV    <l<H'trin(>     in     Aiili/ii     v. 

Ward,  1  Vis.  42:<,  tliat  llir  sniistitu- 
tioii  of  one  entire  fund  (not  purclwisiil 
l>it.  by  bit)foranotluT  of  e<iual  unmuiit 
was  a  revival  of  the  b<'i|uest.  Hut 
since  I  Vict.  c.  20,  a  bccjuest  of  [M-rson- 
alty  once  adeemed  cannot  be  revived 
l>V  imrol. 

'(h)  h.  R..  17  Kq.  rC.  It  should  be 
noticed  that  the  case  of  •Smnllmuii  v. 
O'joiden  i  1  ('oi.  329),  on  whi.h  the  M.  R. 
imrtly  n>lii-d,  was  before  the  Wills  Act. 
See  Kverttt  v,  Ertretl,  7  C'h.  I>.  428, 


The  lut  not 
nppliralili'  to 
si»'cilii'  Is-. 

C|Ul«t    of  StCK'k 

of  a  detiniti- 
amount  ; 


nor  to  n'hasc 
of  a  s|)«rilio 
existing  debt. 
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FROM  WHAT   PKRton  A   WILL   SPEAKS. 


tuAiTER  XII.  was  incurrwl,  which  was  partly  secured  by  notes  and  partly 
unseiured,  and  which  remained  due  at  the  testators  tlcath. 
Jessel,  M.  R.,  held  that  the  will  meant  to  describe  a  sperilic  sum 
then  existing,  and  that  consequently  it  could  not.  under  sict.  I't 
be  read  as  speaking  at  the  time  of  the  testator's  death,  so  as  tn 
include  a  new  subject,  viz.  the  interest  on  the  new  debt.  Tln' 
legacy  was  therefore  adeemed  (»). 

In  Re  Ijme  (/),  the  testator  bequeathed  "  all  my  debeiittir  .  in 
the  S.  Company  "  ;  at  the  date  of  the  will  he  h'ld  certain  dfl»iitiir<N 
of  that  company  which  were  afterwards  convertwl  into  deljintiirc 
stock  :  it  was  held  by  Hall,  V.-C,  that  the  stcnk  did  not  pass  liv 
the  bequest,  on  the  fjnmnd  that  the  two  things  were  suhstaiitiiillv 
difteri-nt.  But  in  Re  Herrimj  (k),  Joyce,  J.,  expressed  the  opinion 
that  the  case  fell  within  sect.  24  of  the  Wills  Act. 


Mr.  ■larnian's 
virw  of  sect. 
34  ait  applutl 
to  »|X"iiHc 
gifts. 


Mr.  Jarman  seems  to  have  anticipated  that  sect.  21  of  the  Wills 
Act  would  have  a  wider  operation  than  it  in  fact  has.  He  rt'iiiarks(f) 
'■  The  new  rule  of  construction,  however,  will,  accorduiir  to  tlir 
general  terms  in  which  the  enactment  is  framed,  »(»ply  to  main 
cases  in  which  its  effect  will  be  less  decidedly  salutary,  nay.  when'  it 
will,  in  all  probability,  defeat  the  intention  ;  for  exain|)le.  suppiw 
that  a  testator,  having  a  house  in  (irosvenor  Square,  beipieatlis  it  hy 
the  description  of  his  messuage  in  such  .square,  and  afterwards  silU 
the  pro})erty,  and  purchases  another  hou.se  in  the  same  s(|uarc,  1 1 
which  he  is  passessed  at  his  decease,  the  be<piest  will,  it  should  semi 
comprise  the  new  acquisition  by  force  of  the  enactment  wiiirli 
makes  the  will  speak  from  the  death.  So  (to  put  a  stronger  easel. 
suppose  that  a  testator,  having  a  small  farm  in  the  parish  of  .\ 
devises  all  that  his  estate  in  the  parish  of  A.,  and  that,  sub.scipiciitiv 
to  the  will,  he  disposes  of  the  farm  in  question,  and  purciiasis 
another  in  the  .same  parish,  but  of  ten  times  the  value,  wliicli  \w 
continues  to  hold  until  his  decea.He,  or  such  larger  farm  may  liav. 
devolve<l  on  the  testator  by  descent  or  otherwise  without  anv 
spontaneous  act  on  his  part,  or  even  without  his  knowifdiii'.  ii 


(()  S«T  also  Maiiiill  V.  Miixirrll. 
L.  R..  4  H.  li.  rHWl.  a«  to  cxiirfKsiiiMs 
i<liowin>j  an  intciitinn  d.  refer  only  <o 
the  .stale  of  <'irt'iinistan<'e«  existing  at 
the  (late  of  Oio  will.  A  lie(|iiest,  if 
sixK'ifie  iintler  the  old  law.  is  speritii! 
also  iiiuler  the  new.  The  Wills  Ael, 
s.  24.  irives  it  an  eiilarsetl  operation  : 
but  the  nature  of  the  be<|Ue8t  is  not 
altennl.  Soe  Bnthnmlcy  v.  Shet  ■tin, 
L.    U..  20  Kq.  313;   He  Omy.  3»»  Ch. 


I).  205,  where  Kay.  .1..  r'oii.iilinil  vih.i' 
wiiulil  have  l)een  the  risiill  if  ili' 
liequest  had  ticen  »|i<'iiKr.  'Hii>»c  and 
other  eases  are  disenssiil  in  iIh'  i hipiir 
on  I.K'Bacies. 

(j)   14  Ch.  P.  Soti. 

(*)  |11K)81  2  Ch.  at  p.  V.VX 

II)  Fifst  Million,  p.  280.     It  will.  '■' 

course,  be  remenilHTiHl    timl    lIu'  !">' 

e<lition  of  this  work  was  jiLhiMiiil  «mi' 

years  after  the  passin;;  of  lln-  \Vill»  Aii 
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(i-litioii  iiidi- 

ntiliii'i'  of  a 
s|H  rilic  ii\H, 


when  incapable  of  altering  his  will ;  in  eitlier  case  tlie  newly  a<(|uire(l  <  n  utkh  xii. 
t'statt'  must,  it  is  conceivwl,  be  held  to  pass  by  tlie  devise  "  {m). 

As  regards  the  former  of  the  two  illustrations  given   by  Mr.  wii.r.-  a  ...ti- 

.larnian,  the  e.\aet  ea.se  does  not  seem  to  liave  eome  before  the  Courts.  •™f.v.i'"';>i 

Hull  i«  slii'wn 

ami  the  dicta  on  the  ponit  are  not  eonsi.stcnt.     Thus  in  Cosflr  v.   l>.v  imtmv  of 

f(ix,  Malins,  V.-V.,  expres.sed  a  deeidwl  opinion  tliat  .Mr.  .larinairs  "I""""  «'"• 

view  was  correct,  and  that  the  .subse(|nently  ac(|uinHl  house  in 

Crn.'iveiior  S(piare  wotdd  jia,s,s  by  the  devise  :   "  I  liave  not  a  doubt 

about  it  "  (w)-     l^»t  other  juclges  liave  striven  to  find  a  reasonable 

mcaiiing  in  the  act.      "Suppose,"  said  Knight   liruce,  V.  ('.  (»»).  ('..ntiiirv  in 

a  man  to  have  a  brown  hor.s<  .md  be<pieath  it.  and  then  to  s.'lj  it 
ami  buy  another  brown  horse,  and  die,  does  the  horse  of  which  he 
«asi»)sses.sed  at  the  time  of  bis  death  pas.s  ("  Or  sujipose  a  man 
to  have  a  picture,  say,  of  the  Holy  Family,  by  .some  inferior  artist, 
ami  to  biH]ueath  it  as  "  my  Holy  Family,"  then  to  .sell  it,  and  after- 
wards to  acquire  a  far  better  (me  on  the  same  subject  painttni  by 
an  eminent  artist :  Wood,  \.-C..  thought  it  would  be  a  monstrous 
construction  to  hold  that  the  latter  picture  woidd  pa.ss  ;  and  he 
observed  that  where  there  was  a  distinct  reference  to  a  distinct  and 
sjieiific  thing  incapable  of  increa.se  or  diminution,  and  not  tr)  a 
jremis.  there  was  an  indication  of  a  contrary  intention  sufficient  to 
I'wlude  the  rule  which  makes  the  will  speak  from  the  testator's 
death  (/i).  U  the  question  should  ever  ari.se,  it  may  be  expected 
that  the  desire  to  avoid  a  "  m^-  '■  >  's  "  result  will  exercise  a  pre- 
[tonderating  influence  on  its  d  cm  ^  .ation.  It  is  .submitted  that 
the  true  principle  is  that  laid  u  <  .^y  Jcssel,  M.  K.,  in  Sidiin/  v. 
Sidney  (7),  namely,  that  the  first  question  to  be  C(msidered  is, 
what  does  the  will  mean  :  and  by  Lindley.  L.  .1.,  in  Re  Portal  and 
Limb  (r) :  "  It  [sect.  24]  does  not  say  that  we  are  to  construe 
whatever  a  man  says  in  his  will  as  if  it  were  made  on  the  day  of  his 

it  seems  clear  that  if  the  description  of  the  thing  devisetl  or 
bequeathed  does  not  exactly  cover  the  thing  owuimI  l)y  the  testator 


iw)  Tlie  terms  of  gift  lion-  «iip|K>i«il 
arv  iiiiirr  |mrticular  than  those  in  IJur 
J  YorL-  V.  n,ilt,r,  12  M.  &  W.  fiUl. 

mi  I..  R.,  II  Ki|.  at  p.  551. 

{»)  A//.IIM  V.  NrnUli.  -.'  IX-  (i.  &  S.  722. 
i(..t  if  a  liivciler  of  horees  should  Ijc- 
luiath  '■  his  yearlings."  and  survive 
into  the  iie.\t  year,  the  yearlinus  of 
the  Utter  year  and  not  those  of  the 
i.irnur  (now  two-year-olds)  would 
prolitlily  lie  held  to  pass.  [Note  by 
Mr.  Vincent,  in  the  4th  edition  of  this 


work.  I 

(/<)  He  (liluimi.  U  R.,  2  Ki|.  (ilMI. 
The  V.-t'.  hail  previiuisly  expri'ssinl 
the  same  opinion  in  (,',^„ll,til  \.  ItiirniH 
(I  K.  &  .1.  341).  .See  Mfirdmiald  v. 
Irrinr.  8  Ch.  1).  101. 

(7)   I*  R.,  17  K<|.  at  p.  m. 

(r)  ;«» ('h.  1).  at  p.  .1.-).  Kollowt.1  by 
.Tnyce, .f.  In  H,:  A'iv|.i..  jMHt.  p.  414.  On 
this  prineiple.  the  decision  in  iMnhotmi 
Tru»l,,M  V.  Ihnholm.  \  in08|.Ses».  C'a.  43, 
seenw  difficult  to  justify. 
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<KAPtER    Xir. 


MiM-itexcrip- 
tion. 


Where  atter- 
ac<|uir<-<l 
property  dcM!S 
not  anxwer 
(le^^eriptioii  in 
will. 


Where 

(IcBoription  of 
prop<'rty  U 
altered  after 
(late  of  will. 

Result  of 

mo<lern 

deciaions. 


at  the  time  of  his  deatli.  the  latter  will  not  pass  by  the  men-  effect 
of  sect.  24.  The  case  of  Sidney  v.  Sidufi/  (s)  is  an  example  of  tliis 
principle. 

But  if  the  description  was  inaccuuiie  at  the  date  of  the  will,  nii 
que»stion  arises  as  to  the  operation  of  .sect.  24.  Thus  in  Gnodhid  v. 
Burnetl  (t),  a  testatrix  bequeathed  "  my  four  Danish  bonds  "  fdr 
four  specifietl  amounts  ;  she  had  not,  at  the  date  of  her  will  or  at 
her  death,  any  Danish  bonds  of  those  amounts,  but  she  had,  at  tlu- 
date  of  her  will  and  at  her  death,  Danish  bonds  which  she  had  takin 
in  exchange  for  bonds  bought  by  her  late  husband  at  prices  corrc 
sponding  to  the  four  specified  amounts  :  it  was  held  by  Wood,  V.4 '.. 
that  this  was  a  case  of  misdescription,  and  that  the  exciiangiil 
bonds  passed  by  the  bequest. 

A  case  somewhat  similar  to  the  second  illustration  given  by  Mr. 
Jarman  is  Re  Portal  and  Lamb  («).  There  the  testator  devised  tc. 
his  son  his  cottage  and  land  at  S. ;  at  the  date  of  the  will  he  iiad  a 
small  cottage  with  land  held  with  it,  and  he  Kubsetjuently  con 
tracted  to  ))urclia8e  a  house  of  considerable  size  with  land  adjoinlni; 
the  land  held  with  the  cottage  :  it  was  held  by  the  Court  of  .Anpeal 
(overnding  Kay,  J.,)  that  the  after-acquired  property  did  not  |iiis> 
by  the  devise.  In  this  case  there  were  words  referring  to  the  laiil 
held  with  the  cottage  which  shewed  beyond  all  question  that  tiic 
testator  only  intended  to  devise  that  property  to  his  son.  "  It  is 
said  that  we  are  precluded  by  the  section  [24 1  from  giving  etfett  to 
this  plain  intention.  I  am  always  unwilling  to  strain  this  act  or 
any  other  act  in  such  a  way  as  to  defeat  a  man's  plain  intention 
The  object  of  this  section  was  not  to  defeat,  but  to  give  effect  to, 
the  te.stator's  intention  "  (r). 

Conversely,  in  Re  Emm  (it),  it  was  held  that  the  efftnt  of  a 
specific  devise  of  property,  by  a  dear  ami  unambiguous  descriptiuii. 
was  not  cut  down  by  an  alteration  in  the  property  made  after 
the  date  of  the  will. 

These  two  decisions  have,  it  is  to  be  hoped,  dii»posed  of  tl. 
notion  that  sect.  24  requires  a  will  to  be  construed  as  if  it  wert' 
made  on  the  day  of  the  testator's  death,  and  shew  that  Mr, 
Jarnian's  apprehensions  as  to  the  effect  of  the  .swtion  were  not 


(«)  I..  B..  17  Eq.  0."i,  stated  ante, 
p.  411. 

(/)  I  K.  &  .1.  341.  Thin  dt-oision 
was  rrJir*!  on  hy  -lovr.-, .!.,  in  Rf  Slater. 
|190(il  2  Ch.  4S0;  ll'J()71  1  Ch.  ti«5, 
Iml  ill  I  liftt  ciwe  the  excliaiiiie  look  pliiee 
after  tiie  date  of  the  will. 


(m)  27  Ch.  1).  tiOO;   30  C'li.  I).  M. 

(r)  Per  Lindley,  L.  .1.,  W  Cli.  I),  ai 
p.  r>5.  t)lher  pa-ssafies  in  I'lr  \uii- 
ment  arc  cit'"<l  and  iiuiiminted  uii  in 
Rr  OiWn.-.  (1(M>9|  1  Cli.  34.->. 

(if)  (l!tO!t|  I  t'h.  784.  C.miiiarc  H( 
EiiiiiiiJ.'.  infra. 


.SUBJECT  OF  (ilFT. 


415 


i>|H'tnlii>M  uf 
i-t.  -.M. 


well  founded,   in  cases  where    tin-  description  of  the  property  is  chai-tkk  xii. 
sjnn  itic  («•)■ 

The  decision  in  Re  ( 'linm/iion  (j)  is  referred  to  later  (//). with  refer- 
i.ncet()theeffect  of  the  word  "now,"  and  also  in  another  chapter  (:), 
linaiise  it  turnwl  on  the  effect  of  republication  liy  ccHlicil. 

In  fie  Potter  {a)  effect  was  given  to  sect.  ::4.  There  the  testator,  Kx  .mpi.-.  nf 
who  ownp«l  two  houses  X.  and  Y..  each  with  land  attached,  by  his 
will  devised  them  to  different  j)ersons  ;  after  the  date  of  his  will 
he  leased  X.,  without  the  adjoining  land,  to  a  tenant  for  twenty-one 
years,  and  retained  in  his  own  occui)ation  Y.  and  the  piece  of  land 
uljiiining  X.  :  it  was  held  by  Cozens- Hardy,  .!.,  that  the  piece  of 
liiiid  adjoining  X.  did  not  j)ass  by  the  devise  of  X.,  but  formed  part 
of  Y.  The  case  seems  near  the  line,  for  the  description  was 
specific  rather  than  general. 

So  in  Re  HutJinx  Estate  (b),  there  was  a  specitic  devise  of  land 
wliicli  at  the  date  of  the  will  was  subject  to  a  charge  for  !>50/. ;  after 
ilie  date  of  the  will  the  testator  acquired  this  charge  under  such 
I iriunistances  as  to  shew  that  he  intended  it  to  merge :  it  wa.s  held 
that  the  devise  passed  the  land  free  from  the  charge. 

Ill  Re  Slater  (c),  sect.  21  of  the  Wills  Act  was  treated  as  forming  n|«i«ii,,ii  ..f 
the  basis  of  the  doctrine  of  ademption.     In  that  case  the  testator  ^K'tifn.",'.! 
he<]ueathe<l  the  interest  arising  from  "  money   invested   in   the  n<l'ni|>tiiiii. 
Lambeth  Waterworks  Company  "  ;    after  the  date  of  the  will  the 
ti'Ktator's   Lambetii    Waterworks   Company   stftck   wa-    convertetl 
into  stock  of  the  Metropolitan  Water  Board  :  it  was  held  that  the 
bequest  did  not  operate  on  the  new  stcnk,  and  .sect.  24  wa.s  treated 
by  .loyce,  J.,  and  the  Court    of  Apjieal   as  governing  the  case. 
Hut  would  not  tlie  result  have  been  the  same  if  swt.  21  had  never 
hi  en  enactinl  (rf)  ?    The  case  did  not  fall  within  (hikes  v.  Oakex  or 
Miirrice  v.  Aybner  (e). 


The  decision  in  Re  Portal  and  iMmh  also  seems  to  answer  another  EfTwt.  wIhmc 

ditficultv  felt  bv  Mr.  Jarman  as  to  the  effect  of  sect.  21.     "  It  mav  'I"'"" '"  """.'" 

■  „  ■  -  than  iiiif  sul). 

t'veii  hap|)en,    he  thought  (/),"  tliat  by  a  strict  application  to  specific  j«-<t  ..f  L'ift  ut 

sifts,  of  the  principle  which  makes  the  will  speak  from  the  d?ath,  l!."",!',''"^''"' 


(•f)  tncf  V.  Harrin,  57  L.  J.  C'h.  02. 

U)  [18931  1  C'h.  101. 

(yl  Post,  p.  41B. 

l:)  Ante.  p.  2(»2. 

(1)  83  I-.  T.  40.5.  If  the  tostalor 
hid  ilMprilH-d  tlw  proiKTty  with  refcr- 
MiiT  to  Its  conditjiiii  or  oocujianoy  at 
tiii' iluir  of  the  »,11,  the  result  woiilil 
have  Ucii  diHrrciit ;    wi-  He  h'.ilmirdK, 


t>3  I..  T.  481,  ami  other  cases  cittnl  piwt 
p.  41ti. 

('<)  |i(»o7i  1  ii.  K.  i.->n. 

(r)  llt»0»il2('h.4N0;  |1!M(71  1  fh.  (Mi.",. 
(</)  Sec    R()|MT.  Ijv'.  32!t,    where   the 

true    prillcilile  is  sl:ili.il 

(.)  S.M'  Cliap.  X.\.\. 

( I)  ImisI  eililioii,  p.  i'M\. 


w. 
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a  gift  of  this  nature  might  be  invalidated  for  uncertainty.  For 
instance,  if  a  testator,  having  a  house  in  the  Strand,  devi.si-.s  it  by 
the  description  of  his  house  in  the  Strand,  and  afterwards  ac  (iiiircs 
another  in  the  same  place,  and  holds  both  houses  at  the  time  of 
his  decease,  it  is  evident  that  the  statutory  provision  w«.\ilil.  in 
such  a  case,  by  bringing  both  the  houses  within  the  terms  i.f  tlir 
description,  render  the  devise  void  for  uncertainty  ;  unices  it  <  im|,l 
be  ascertained  by  extrinsic  evidence  which  of  them  was  intemlid  (./i 
To  avoid  such  a  consequence,  probably  it  would  be  held  that  tin 
fact  of  the  testator's  ownership  of  one  house  only  at  the  duti-  .,f  th. 
will  was  a  sufficient  indication  of  his  meaning  that  house  and  yet 
this  is,  pro  tanto,  a  departure  from  tlie  princi|>lc  of  th«»  eiwi  iiuciit 
under  consideration  ;  for  had  the  devi.se  been  in  terms  of  the  iioiisf 
in  the  Strand  which  should  belong  to  the  testator  at  his  lUi  case, 
there  would  have  been  no  ground  for  distinguishing  iHtwcn  tlir 
house  that  belonged  to  him  when  he  made  his  will,  and  that  wliidi 
he  subsequently  acquired  :  so  that,  if  the  extrinsic  evidence  failiHJ 
to  shew  which  of  the  two  houses  was  intended  (if,  indeed,  cMilt'iKi' 
is  admissible  in  such  a  case  (</),  the  plurality  would  be  fatal  to  tlif 
devise." 


Whether 
sect.  24 
makes  wonia 
of  preaent 
time  puint  to 
teatator'a 
death. 


"  Another  question,''  Mr.  .Tarman  remarks  (//),  "  will  be  wiipther 
the  enactment  which  makes  the  will  speak  from  the  death  will  liuv  !■ 
the  efiEect  of  carrying  forward  to  that  period  words  pointing!  at  |irt' 
.sent  time.  For  instance,  supposing  a  testator  to  bequeath  "  all  that 
messuage  in  which  I  now  reside,'  and  that  subsecpuMitly  tn  tln' 
making  of  his  will  he  changes  his  residence  to  another  house  Ixlipiig- 
ing  to  him,  which  he  continues  to  occupy  until  his  death ;  does 
the  act  make  the  word  '  now  '  apply  to  the  hou.se  occupied  bv  tin' 
testator  at  his  death  ?  It  is  conceived  that  the  principle  will  not 
be  carried  such  a  length,  and  that  this  would  be  considered  a.s  a 
case  in  which  '  a  contrary  intention  appears  by  the  will. 

Effect  was  given  to  the  word  "  now  "  in  Re  Edwardu  (/),  when' 
a  testator  bequeathed  to  A.  "  my  leasehold  house  and  premises 
.  .  .  where  I  now  reside."  After  the  date  of  the  will  part  nf  tin' 
building  was  cut  of!  from  the  rest  and  lot  to  a  tenant :  but  it  was 
held  that  the  whole  passed  under  the  bequest.  This  case  \va>  tli-' 
converse  of  those  which  usually  arise  under  sect.  2\. 

On  the  other  hand,  in  Re  Champion  (/').  where  a  testator  deviseti 
land  which  he  described  as  being  "  now  in  my  own  occii]ration. 


ig)  See  Chap.  XV. 

(A)  First  edition,  p.  291. 


(.)  63  L.  T.  481. 
{))  [1893]  1  Ch.  101. 
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North,  J.,  held  that  the  words  were  not  a  vital  part  of  the  descrip-  cHArrnR  \n. 

tion.  and  that  the  devise  passed  some  land  purchased  and  occupied 

bv  the  testator  after  the  date  of  the  will ;  but  the  t'ourt  of  Appeal, 

without  expressly  dissenting  from  this  view,  decided  the  case  on 

the  ground  that  the  testator  had  republished  his  will  by  a  codicil 

made  after  the  purchase  of  the  additional  land. 

Even  wliere  the  words  describing  the  subject  of  gift  are  general, 
vet  if  they  expressly  point  to  the  present  time,  and  are  manifestly 
used  with  reference  to  the  period  when  the  will  is  made  (k),  the 
operation  of  the  a.:t  is  excluded.     Thus,  in  Col'-  v.  Scott  (I),  where  OoU  v.  SeM. 
by  will,  dated  the  29th  of  April,  184:3,  the  testator,  after  devi.sing, 

the  house  in  which  1  now  reside,"  and  also  making  another  devise 
of  the  '■  residue  and  remainder  of  my  messuages,  &c..  whereof  I 
am  now  seised  or  possessed,"  also  devised  and  boqueatluKi  "  all 
,aili  manors,  &c.,  as  well  freehold  as  copyhold  and  leasehold,  a.s 
art'  now  vested  in  me.  or  as  to  the  said  leasehold  premises  shall  be 
vested  in  me  at  the  time  of  my  death,  as  trustee  or  mortgagee,"  the 
(jUi-stion  was  whether  after-purchased  property  passed  under  the 
residuary  devise ;  and  it  was  held  by  Shadwell,  V.-C,  and.  on 
appeal,  by  Lord  Cottenham,  ('.,  that  the  after-purchased  property 
aid  not  pass.  Both  judges,  especially  the  former,  relied  on  the 
contrasted  use  of  words  importing  a  distinction  between  the  estates 
then  vested  in  the  testator  and  those  he  might  thereafter  acquire, 
and  concluded  that  the  word  "  now  "  must  be  referred  to  the  date 
of  the  will.  If  the  will  had  been  undated,  the  L.  C.  thought  (for 
reasons  not  expressed)  that  "  now  "  must  under  the  act  be  referred 
to  the  time  of  the  death. 

But  whether  the  will  is  dated  or  not,  Cole  v.  ScoU  is  not  an 
authority  for  giving  to  the  word  "  now  '  the  effect  of  excluding 
after-acquired  property  lu  every  case  in  which  the  testator  gives 
that  of  which  he  is  "  now  seised  "  or  "  now  possessed."  Thus  in 
Wmjutaffv.  Wmjstaf(m).  a  gift  of  •"  all  my  ready  money,  shares, 
freehold  property,  plate,  pictures  and  any  other  property  that  1 
may  now  possess,  except  the  house  at  P.,"  was  held  by  Uomil'y, 
MR.,  to  include  all  the  personal  property  of  the  testator  at 
!iis  death.  He  appears  to  have  thought  there  was  no  difference 
between  the  words  "  I  possess  "  and  "  I  now  possess."  As  a  matter 
(if  grammar,  both,  it  is  true,  express  the  present  time ;  but  upon  the 

li)  Sre  Sugd.  H.  r.  S<.  p.  372. 

(()  18  Sim.  259,  1  M.  &  Word.  518. 
ini  »l»o  lAiUtfUu  V.  Dougias,  Kaj-.  400. 
€o/e  V.  Scott  wu  disapproved  by  Malins, 
V..C..  in  Cmtk  v.  Fox  (supra,  p.  409), 

.1.  — VOL.  J. 


but  frrat«l  by  tlie  Court  i>f  Appeal  an 
a  binding  aiithoritv  in  Kt  Ord,  12  Cli. 
0.  22. 

(/.-I)  h.  R..8  Kij.  229. 
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CHAPTER    ZII. 


Is  reference 
to  occupatiou 
an  eHsential 
part  of  de- 
scription t 


VerUs  in 
present  tense. 


question  of  indicating  a  contrary  intention  within  the  act,  the  intrD- 
diiction  of  the  word  "  now  "  seenia  to  go  much  further  towards 
indirating  an  intention  to  give  only  what  the  testator  has  at  thf 
time  (n).  Something  more  than  this  single  word,  however,  will 
generally  be  wanted  for  that  purpose:  some  more  pointed  di«tinc. 
tion  must  be  drawn  (at  least  in  the  case  of  a  general  gift)  hetwpfn 
what  belongs  to  the  testator  at  one  time  and  what  belongs  to  him 
at  the  other.  Xivl  "  now  "  has  never  been  so  construed  since  the 
act  as  to  produce  intestacy  (n). 

Again,  in  Re  Midland  Railwaif  Vimpany  (/>),  where  a  testator 
gave  ■■  all  that  my  messuage  situate  in  Bordgate  in  Otley,  wliereui 
my  son  D.  now  resides,  with  the  stables  and  appurtenances  thereto 
belonging  and  therewith  occupied,"  and  afterwards  bought  a  piece 
of  land  adjoining  the  house,  which  he  attached  to  it  as  a  garden ; 
it  was  held  by  KomiUy,  M.R.,  that  the  garden  passed  witii  the 
house.  In  his  opinion  it  was  as  if  the  testator  had  said,  "  1  give 
my  farm  Whiteacre,  now  in  the  occupatiou  of  J.  S.  " :  but  he 
added  that  if  the  devise  had  been  of "'  the  messuage  as  it  now  stand.-. 
and  the  lands  now  held  therewith  by  D.,"  it  would  not  have 
included  the  after-acquired  garden. 

In  the  case  first  ])ut  by  the  M.R.,  the  reference  lo  occupation  is 
not  an  essential  part  of  the  description  (q) :  in  the  second  it  is ; 
the  subject  of  gift  cannot  be  identified  without  it,  and  the  word 
"  now  "  would  confine  the  gift  to  land  so  occupied  at  the  date  of 
the  will  (r). 

But  it  is  clear  that  words  which  merely  import  but  do  not  emphatic- 
ally refer  to  time  present,  as  a  general  devise  or  bequest  of  property, 
or  of  property  of  a  particidar  genus,  of  which  I  "  am  seised  "  or 
"  am  possessed,"  will  generally  include  all  or  all  of  that  genu.s  to 
which  the  testator  is  entitled  at  the  time  of  his  death,  thonph 
acquired  after  the  date  of  the  will  («).  .\nd  the  effect  of  the  statute 
ought  not  to  be  frittered  away  by  catching  at  doubtful  expression.. 
for  tlie  purpose  of  taking  a  case  out  of  its  operation  (t).  Thus  in 
Lih'ord  v.  Powys  Keck  (m),  where  a  testator  devised  all  the  freeholds 


(n)  See  per  Turner,  L.J..  8  D.  M.  & 
G.  437. 

(o)  See  esj)eciiilly  Heji>urn  v.  Hhr- 
ring,  4  Jur.  N.  S.  051,  a  strong  decision, 
especially  as  to  the  bank  shares. 

(;.)  34  Beav.  .'525.  That  a  devise 
of  a  house  will  cencrally  carry  the 
garden,  see  jKist,  Chap.  XXXV. 

(q)  See  ChanAerlaiii  v.  Turner,  Cro. 
Car.  129. 


(r)  Ilutrhinson  v.  Barrow,  (i  H.  A;  M. 
583  ;  WtUiami  v.  Omii.  2  N.  R.  58.) . 
He  Edwards,  63  L.  T.  481. 

(»)  /Mf  d.  Yurk  V.  Walker,  12  M.  i 
Wei.  5U1  :  LfOdy  Lnnijdalf  v.  Hr\ijj«. 
3  Sm.  &  Gif.  246.  8  D.  M.  &  li.  391. 

(»  Per  Cotton.  L.J..  KrmU  v 
Evrrell,  7  Ch.  D.  428. 

(u)  30  Beav.  300. 
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•  of  which  I  am  seised."  and  then  devise<l  to  correHfwnding  usn«  aurrm  mi. 
all  the  copyhold  and  leasehold  projjerty  "of  which  I  am  or  at  the 
lime  of  my  Heath  shall  be  possessed";  it  was  held  by  H.omilly,  M.R., 
that  after-purchase<l  freeholds  pa.s.-tl  by  the  ftirmer  devise,  i^o 
ill  hf  Ord  (r),  where  a  testator,  possessed  of  lea.sehoUls  at  C,  part  of 
which  was  charged  with  a  mortgage  and  the  rest  witli  an  annuity. 
ilevised  all  his  leasehold  lands  at  ('..  chargetl  with  the  mortgage 
ileUts  chargetl  thereon,  "  and  also  with  the  annuity  now  chargetl 
thereon."  to  his  son ;  and  afterwards  bought  other  leasehold  laiuls  at 
r. ;  it  was  argued  that  the  devise  was  confinetl  to  such  leaseholds  as 
uere  charged  with  the  mortgage  mid  annuity,  a  construction  which 
of  course  excluded  the  after-boiigiit  lands  ;  but  it  was  lield  by  the 
(ourt  of  Appeal,  attinning  tin-  dt-cision  of  Hall,  V.C,  that  the 
reference  to  the  charges  (which  v.as  not  (|uite  accurate)  was  in- 
iutficient  to  deprive  the  worils  of  gift  of  their  proper  interpretation 
under  the  act. 
•  In  order  to  avokl  all  such  questions,"  us  Mr.  Jarmaii  remarks  (ry),  Pmctioal  bor- 
a  testator  shouhl  introduce  into  his  description  of  property  «''*•"">• 
specifically  disposed  of,  expressions  incapable  of  being  applied,  or 
not  likely  to  apply,  to  any  other.  He  sliould  give  the  '  house 
Xo.  2;$  iuGrosvenor  Square,'  or  '  his  farm  in  the  ])arisli  of  A.calh>d 
B..  now  in  the  occupation  of  (  ,"  (all  whi»'li  particulars  coulil  hardly 
r.  ,  le  in  two  instances),  or  all  iiis  lands  in  the  county  of  ('.  to 
n;ii  '  lie  is  entitled  at  the  date  of  his  will.  The  latter  restriction 
seems  in  general  the  best,  as  it  precludes  the  possibility  of  after- 
aiMiuired  property  being  let  in." 

It  has  hitherto  been  assumed,  and  the  a.ssuniption  pervades  all   l»  sect.  24 
the  cases,  that  the  words  of  the  act :  "  every  will  shall  be  construed,  "/roiH^r'ty  tx" 
with  reference  to  the  real  and  personal  estate  comprised  therein,  <'|itp<l  from 
to  speak  and  take  eficct  as  if,"  &c.,  are  not  to  be  taken  in  their     *^""  ' 
literal  sense  as  meaning  "  real  and  personal  estate  then  actually 
(oraprised   therein,"  (i.e.,  devised  thereby).     It  is  plain  that  this 
sense  was  not  intended,  for    the  context   shews  that  the  enact- 
ment has  reference  t*    j)ropevty  not  then  actually  comprised   in 
the  will  (ic).    The  true  meaning  appears  to  be"  with  reference  to 


III  liCh.  D.  22. 

in  First  m1.  p.  291. 

Ill)  See  per  Turner,  I....T.,  8  D.  M.  & 
1.;,  43K  (ahrn^  th"  wnr.l  "  !■"•  "  it  mt»- 
ilaced,  M-e  26  I..  J.  Ch.  49).  The 
wopIk  of  the  act  appear  to  have  bett; 
hutily adopted  from  the  "propositions" 


of  the  4th  R.  P.  Report,  p.  80.  I luy 
re(iuire  to  l)e  read  with  the  ii'|><)rt,  which 
says  (p.  24):  "  We  proposi-  tli»*  a  will 
xhall  Jia-i-H  prnperty  of  any  ilrsrription 
comprised  in  its  term*  which  a  tcHtalor 
may  Ik;  entitled  to  at  the  time  of  his 
death,  unless  a  contrary  intention  shall 
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the  question  what  estates  ate  comprised  in  any  disposition  in  thr 
will."  If  this  is  so.  it  dinposes  of  a  point  raised  and  left  unsettled 
in  Hugket  v.  Jones  (x),  namely,  whether  the  enactment  is  applicablf 
to  exceptions  from  a  devise  ?  To  hold  that  it  is,  would  (it  w^ 
argued)  be  to  make  the  will  speak  from  the  death  with  reference  to 
property  excluded  from  it,  whereas  the  act  makes  it  so  speak  onli 
with  reference  to  property  comprised  in  it.  This  argument  i)rocee(ij 
upon  a  mistake.  The  whole  question  is,  what  is  comprise!  in  tin 
terms  ?  This  cannot  be  answered  without  taking  into  con.sjdera 
tion  and  construing  all  the  terms  of  the  description,  as  well  thwc 
which  exclude  as  those  which  include.  And  if  a  man  devise.s  all  i-is 
real  estate  except  his  copyholds  or  except  his  estates  in  theeouniv  of 
B.,  or  bequeaths  all  his  stock  except  consols,  good  sense  r.-qiiires 
that  both  parts  of  the  description,  being  equally  general  or  generic. 
should  be  construed  to  speak  as  from  the  same  time.  If  the  excep- 
tion, or  exclusive  portion,  refers  to  an  actually  existing  state  of 
things,  it  must,  of  course,  be  construed  to  speak  as  from  the  datf 
of  the  will,  just  as  inclusive  terms  having  a  similar  bearing  must 
be  construed.  If  the  will  goes  on  to  make  a  distinct  disposition  of 
the  excepted  property,  with  the  result  that  what  is  exchided  from 
one  devise  is  included  in  the  other,  the  question  (if  question  it  is) 
can  hardly  be  said  to  arise  {y). 

The  effect  of  sect.  24  on  appointment*  under  powers  is  considerrtl 
in  another  chapter  (z). 


Sect.  24  does 
not  supply 
testamentary 
capacity. 


IIL— As  to  Testamentary  Capacity,  &c.— The  24th  section  of 
the  Wills  Act  doe^  not  in  any  manner  affect  the  question  of  testa 
mentary  capacity.  Thus  although  the  will  of  a  woman,  under 
coverture  a:  the  time  of  making  U  may  operate  by  force  of  sect.:!! 
to  di-[)08e  of  separate  property  afterwards  acquired  by  her  (a),  or 
a.s  the  execution  of  a  general  power  afterwards  conferred  upoii 
h'^r  (6).  the  will  of  a  married  woman,  dying  before  5th  December  189;i. 


api«ui'  l)y  the  will.  If  this  recom- 
mendation be  adopted  the  law  respect- 
ing the  time  from  which  a  devi.ie  of 
freehold  or  copyhold  estate  is  to  be 
consideied  to  take  effect  will  bei  pre- 
cisely similar  to  that  which  is  at  present 
in  force  as  to  personal  estate."  And 
this  recommendation  i«  referred  to  as 
foUoWi  (p.  29)  :— "  If  "*  w*-  •'--"•'  P-"- 
poted  wills  be  made  to  speak  with 
reference  to  the  property  comprised  in 
them  as  at  the  time  of  the  testator's 
death,"  dtc. 


(X)  1  H.  *  M.  7»J5. 

(y)  See  Lymjhl  v.  Kdimrdn.  i  (li. 
D.  521,  522 ;  Jte  Searth,  10  Cli.  I).  4!i!'. 
better  reported  40  L.T.  184.  iTh.  nhovf 
paragraph,  as  to  property  c.xcipttil fnira 
adevis(j,  withthenotes,  is  taken  vprba- 
tim  from  the  4th  ed.  of  this  work,  liv  Mi. 
Vincent.) 

iz\  Chap.   XXIII. 

('I'l  Willoek  V.  XMe,  L.  R.,  7  H.  I. . 
p.  ;.!•». 

ib)  Thomas  v.  Joms,  2  J.  *  H.  47 .'i. 
1  I),  .t.  *  S.  63. 
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acquires  no  validity  under  this  swtion  by  the  nuro  (act  of  her 
havinf?  survived  her  hiiHbatid  and  beinf;  discovert  at  the  time  of 
her  death  (f).  The  statute  does  not  make  an  instrument  valid 
whiih  through  the  personal  disability  of  the  testator  was  invalid 
in  its  inception.  Hence  if  a  married  woman,  dying  before  5th  Decem- 
ber 1H93,  made  a  will  during  coverture  and  survived  her  hushanc', 
the  will  was  inoperative  to  dispose  of  property  acijiiiretl  by  Iter 
after  Ikt  husband's  death,  unless  she  re-executed  orrepuhlisht-ditlr). 
And  the  Married  Women's  Property  Act,  |x82.  did  not  niter 
the  law  in  this  respect  (rf).  But  as  regunls  women  dying  after 
,')th  December  1893,  the  law  has  been  altered  by  the  Married 
Women's  Property  Act,  1893,  which  dispenses  with  the  necessity  of 
re-execution  or  republication  in  the  cases  above  referred  to  (e). 

If,  after  the  execution  of  a  will,  a  statute  is  passed  wlm  h  pro- 
duces an  alteration  in  the  effect  ot  the  will,  and  the  testator  leaves 
the  will  unaltered,  the  ijuestion  arises  whether  he  intends  that  it 
shall  take  effect  according  to  the  altered  law.  It  is  clear  that  if  the 
alteration  of  the  law  is  one  which  merely  affecta  the  administration 
of  the  testator's  estate  (as  in  the  case  of  the  Apportionm  nt  Act, 
1870),  it  applies  to  the  estate  of  a  testator  whose  will  was  made 
before  the  law  was  altered  ( / ).  But  a  statute  does  not,  as  a  general 
rule,  alter  the  construction  of  words  contained  in  a  will  made  before 
the  act  was  passed  :  thus  a  bequest  to  A.  of  the  dividends  on  a 
specific  sum  of  stock,  contained  in  a  will  made  before  1870,  gives 
the  accrued  and  accruing  dividends  to  A.  (g). 

But  in  Re  Bridget  (»),  a  testator,  by  will  made  in  June  1891,  gave 
"such  part  of  my  residuary  trust  estate  which  may  by  law  be 
given  to  charitable  purposes  unto  the  Brompton  Hospital  "  and 
as  to  the  remainder  to  A.  The  Mortmain  and  Charitable  Uses 
Act,  1891,  was  passed  on  the  5th  August  1891,  and  the  testator 
ilied  in  1892  :  it  was  held  that  the  act  applied,  and  that  the  hospital 
was  entitled  to  the  whole  of  the  residue.  The  Court  considered  that 
sect.  24  of  the  Wills  Act  took  effect,  and  that  the  principle  laid 
down  in  Jones  v.  Ogle  and  Re  March  does  not  apply  to  a  general 
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IN  •  I'hsnvn  ill 
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lii'tween  will 
and  death. 
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- 1  ruction. 


Uistinction 
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ICI  W'lUork  V.  Xohle,  »upra  ;  In  honi» 
WainMon,  32  L.  J.  Prob.  171. 

(i)  R(  Price,  28  t'li.  1).  709. 

(e)  .See  above,  p.  .">8. 

if)  Lawrence  v.  Laarrncf,  2ti  C'h.  D. 
755.  Sfc  llasluck  v.  Pedley,  L.  R., 
19  £q.  271,  and  Constable  v.  Constable, 
1!  Ch.  D.  681  ;  in  each  of  those  cases 
the  testator  made  a  codicil  after  the 
act  came  into  operation. 


(;y)  Junes  v.  OgU,  L.  K..  8  Ch.  I'Ji. 
The  same  principle  was  acted  i>ii  in 
Re  March,  27  Ch.  D.  16<5.  although  it 
appears  from  suljttequent  decinions  that 
the  statute  in  question  in  that  case  has 
not,  in  fact,  altrrcti  the  law.  Set'  h'r 
Jupp,  39  Ch.  D.  148,  cited  post,  Chap. 
XLI. 

(t)  [1894J  1  Ch.  297;  Re  Humt, 
[18931   I  Ch.  422. 
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XII.  devise  or  bt^ueat    where   the   testator's   testamentary  p»w»>r  u 
increased  between  the  date  of  his  will  and  i  hat  of  hia  death. 

In  Re  Rayer  (;),a  testator,  bvUia  will  made  in  1882.  bequcatlieil 
certain  annuities  charged  on  land,  and  directed  that  thov  should 
be  paid  without  any  deduction  except  for  legacy  duty  and  inionii' 
tax.  By  the  CustoniM,  &c..  Act.  1888,  legacy  duty  wa^  uMish,^! 
in  respect  of  annuities  charged  on  the  real  estate  of  itnv  jxritoii 
dying  after  Ist  .July  1888,  and  succession  dutv  was  Hubstitiitwl. 
The  testator  afterwards  made  a  codicil  by  which  he  confirm<><l  Ins 
will,  and  died  in  1892.  It  was  held  by  Farwell.  .1.,  that  the  t.stator 
by  republishing  his  will  intended  it  to  take  effect  subject  to  the 
alteration  in  the  law,  and  that  the  annuitants  were  liable  to  mir- 
cession  duty. 

0)  [1903]  1  Ch.  asj. 
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lUiteji'-iitl)  I  h>-, irrfhi  ft 
■  tuly        
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IV.   ',       <  /<;/  "■■>(/■/  ll„,ry  ...• 

'     fiililimi     tUll 
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mrhf    4-K> 

Vi     l'n<iHi.,„»,J  \V,lh    S'l...    U.". 
VI  I.  Kffol  ,.f  h'p^ IM 


(irmrrtl    prin« 
i\g  lapae. 


I.— General  Principles.—"  The  liability  uf  a  t4>t)taiiiuntury  K'ft 
to  failure,  by  reason  of  the  decease  of  \tn  object  in  the  testator- 
lifetime,  ia,"'  says  Mr.  Jarman  {«),  "  a  necessary  con"  ^  ience  ol 
the  ambulatory  nature  of  wills ;  which  not  taking  effect  until  tin' 
death  of  the  testator,  can  conununicatc  no  Ixii'fit  to  persons  who 
pri  vMHwly  die  :  in  like  manner  as  a  deed  cannot  ojwrate  in  favour 
iif  ilioft*'  who  are  dead  at  the  time  of  it.s  exei  ution." 

There  is.  indeed,  an  anomalous  class  of  cases  constituting  an  xo  lapse 
exception  to  the  general  nde  of  lajwe  :  they  are  said  to  dcjiend  on   whtri-  gift 
the  mixed  principle  of  hf)unty  and  obligation  {h}.  naniely.  that  .ii«harg( 
where  the  intention  of  a  testator  in  giving  a  legacy  is  not  merely 
bounty  to  the  legatee,  but  the  di.scharge  of  an  obligation  recog- 
nized by  the  testator,  although  not  legally  enforceable,  the  legacy 
does  not  lapse  by  the  death  of  the  legatee  in  the  testator's  lifttinie. 
Thus,  if  the  testator  makes  a  bequest  for  the  [>ayment  of  a  debt 


uf  tiKiral 
oMikfKtiuii. 


('()  Kirntwl.p.  2tt3.  Tlii-ti-iin 'lapwr" 
!<  generally  applied  to  failure  by 
!ho  death  of  the  devisee  or  legatee  in 
ihi-  ti'stators  lifetime,  but  it  is  .some- 
Unv*  used  in  a  wider  wnw,  as  for  m- 
>tancc  in  the  ease  of  the  failure  of  a  eon- 
'insent  gift  by  reason  of  the  event  not 
tikinn  Pl»ee  :  Snull  v.  t)fe,  2  Salk.  415  ; 
to  Parkrr,  [1901]  1  Ch.  408.  So  where 
lilt-re  uas  a  gift  ot  eonsumable  articles 
to  A.  fur  life,  or  so  long  as  shu  should 
remain  unmarried  (equivalent  to  an 
ibgolute  gift),  it  was  held  that  the 
m«rriaj!e  of  A.  in  the  ttfltator's  lifetime 


eaUMtl  a  rexult  .-iniilar  to  lliikt  of  her 
deiith  in  his  lifetim  .  Andriw  v.  .I?i- 
(Irtti;  I  Coll.  tiUO.  "  I.«p»«'  "  is  not  used 
to  signify  the  failure  of  a  testanuMitary 
gift  by  reason  of  its  illegality :  see 
ChnmpiHy  v.  itaiy,  11  Ch.  li.  049. 
Rut  it  is  sometimes  usitl  b--  testators  in 
the  sense  of  being  revolted  :  thus  in  He 
llVmd,  [liH)7J  I  Cli.  3!ll.  tlie  testator 
liireeie)!  tiiat  if  a  eeriaiii  e\riit  imp- 
penetl  in  his  lifetime  the  share  given  to 
a  legatee  should  Upse  and  form  part  of 
the  residue. 

(6)  Philif,^  V.  Philiijx.A  Hit.  at  p.:tiW. 
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which  is  barred  by  the  Statute  of  Limitetions  (c),  or  by  the  bank- 
ruptcy law  (d),  the  bequest  takes  effect,  notwithcUnding  the  death 
of  the  creditor  in  the  testator's  lifetime.  So  if  a  married  woman 
makes  a  bequest  or  appointment  for  the  purpose  of  discharging  a 
moral  obligation,  there  is  no  lapse  by  the  death  of  the  legatee  in 
her  lifetime;  (e).    It  is  different  where  the  debt  has  been  released  ( / ) . 

The  exceptions  to  th-  doct-ine  of  lapse  introduced  by  the  WilU 
Act  are  considered  in  a  later  part  of  this  chapter. 

The  effect  of  lapse,  beyond  the  mere  fail -e  of  tne  gift  it.self,  is 
considered  in  connection  with  residuary  devise-  -  '.  bequests  (7). 

Mr.  Jarman  continues  {h) :  "  The  doctrine  appL^s  indiscriniin- 
atelv  to  gifts  with  and  gifts  without  words  of  limitation.  Thns, 
if  a  "devise  be  made  to  A.  and  his  heirs,  or  (unless  the  will  be  regu- 
lated by  the  new  law)  to  A.  and  the  heirs  of  his  body,  and  A.  die 
in  the  lifetime  of  the  testator,  the  devise  p'-olutely  lapses,  and  tlie 
heir,  special  or  general  (as  the  case  may  b  of  A.  takes  no  interest 
in  the  property,  he  being  included  merely  in  the  words  of  limitation, 
i.e.,  in  the  terms  which  are  used  to  denote  the  quantity  or  duration 
of  the  estate  to  be  taken  by  the  devisee,  through  whom  alone  aiiv 
interest  can  flow  to  such  heir  (t). 

"  Bequests  of  personal  property,  of  course,  are  subject  to  the 

same  rule  (/)  ;    and  it  is  observable  that,  in  applying  it  to  sucli 

bequests,  a  legacy  to  one  and  his  executors  or  administrators  is 

construed  as  a  mere  absolute  gift  (k) ;   for  the  circuntstame  that. 

wonls  of  limitation  (or  ofiiiivali-nt  cj- 
pressions)  were  rcquirotl  to  pass  an 
estate  of  inheritance  >n  real  (uopcrty. 

(;')  A  gift  of  a  sum  of  money  (or  pur- 
chase of  an  annuity  may  bo  thr  siilijttt 
of  lapse,  fie  Urnptr'a  Truxt.  TiS  L.  T.  !Mi. 

•(k)  Stone  v.  Emii".  i  Alk.  »ii;  El- 
liott V.  Davenport,  1  V.  W.  83,  2  Vem. 
521.  "  where  the  legacy  was  "f  adebt. 
which,"  as  Mr.  .Jarman  remarks,  "is 
liable  to  lapse  equally  with  gifts  in  any 
other  form  {Tnplii  v.  nnkn.  i  Cos. 
118).  It  is  true  that  in  .Siliilmrpr  v. 
Mnxton  (or  Moiom),  1  Vf».  -lil.  I)  Mk. 
580,  l-ord  Hardwicke  held  that  tlic 
forgiving  of  a  debt,  coupled  with  a 
general  direction  to  the  exwutor  U- 
deliver  up  the  security  (without  sayiiw 
to  whom),  operatiil  as  a  release.  thouBli 
the  legatee  died  in  the  tislalm's  life- 
time ;  his  lonlship  thinking  tlmt  th'- 
latter  word.H  imported  that  tlie  --ei'ur'ty 
should  be  dcliveretl  up,  whether  th. 
debtor  were  living  or  not.  ami  »lii.-!i  he 
considen-d  would,  beyond  all  question, 
be  the  elTect  of  the  '  nls  ol  .linition 
standlnL'   alone;   thoiich    lie  iitlmittdl 


(f)  H'lWionKon  v.  Snylar,  3  Y.  &  C. 
208.  Compare  the  rule  that  an  execu- 
tor may  pay  or  retain  a  statute- barred 
debt,  referred  to  in  Chaps.  LIII.  and 
LIV. 

(d)  PhiU)M  v.  PhilipK.  3  Ha.  281  ;  Rt 
SoKerby'g  Trust,  2  K.  &  J.  «30.  Tlie 
bequest  is  liable  to  legacy  duty  :  Turntr 
V.  .\fartin,  "  1).  M.  &  G.  4-2!t. 

(e)  SteveiM  v.  King,  [1904]  2  Ch.  30. 
{f)  Coppin  V.  Coppin,  2  P.  VV.  29o. 

As  to  the  effect  of  a  bequest  to  a  creditor 
of  a  statute-barred  debt,  seo  Chap. 
XX\.  A",  to  the  effect  of  a  covenant 
not  to  su",  se"  Golds  v.  Oreenfield,  2  Sm 

&  a.  476. 

ig)  Post.  Chaps.  XXV.  and  XXIX. 

(h)  First  e<l.  p.  2it:». 

(i)  JirfU  V.  Rigden.  V\ov,-.'ii:> ;  Fitllir 
y.  Fuller,  Cro.  El.  422  ;  H'.v»"  v  Wynn. 
3  Br.  P.  C.  Toml.  95  ;  HutUm  v.  Rimp- 
Hon.  2  Vern.  722  :  see  also  ilondriqhl  v. 
Wri.jht.  I  P.  \V.  397  ;  Ambrose  v.  liodij- 
««,  3  Br.  P.  C.  Toml.  4  Hi.  The  reader 
will  remember  that  at  the  time  when 
Mr.  .Jarman  wrote,  most  wills  were 
regulated  by  the  olil  law.  under  whiili 
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in  regard  to  personalty,  words  of  limitation  are  not  rwiuisite  to  chapt«k  xm. 
carry  the  absolute  interest,  has  been  considered  as  insufficient  to 
denote  an  intention  to  make  the  executors  or  administrators  substi- 
tuted and  independent  objects  of  gift.  And  where  the  devisee  or 
legatee  happens  to  be  dead  when  the  will  is  made,  the  words  of 
limitation  are  equally  inoperative  to  let  in  the  representatives  of 

the  deceased  person  (0- 

•  \nd  even  a  declaration  that  the  devise  or  bequest  shall  not  Effect  of  de- 
lapse,  does  not  per  se  prevent  it  from  failing  by  the  death  of  the  [^""""J^*' 
object  in  the  testator's  lifetime,  since  negative  words  do  not  amount  „ot  Upse. 
to  a  gift ;  and  the  only  mode  of  excluding  the  title  of  whomswver 
the  law,  in  the  absence  of  disposition,  constitutes  the  successor  to 
the  property,  is  to  give  it  to  some  one  else(»n).     A  declaration  to 
this  effect,  however,  following  a  bequest  to  a  person  and  his  exe- 
cutors or  administrators,  would  be  considered  as  indicating  an 
intention  to  substitute  the  executors  or  administrators,  in  the 
event  of  the  gift  to  the  original  legatee  faUing  by  lapse  (n)."' 

Where  the  bequest  is  to  A.,  and, "  in  case  of  his  death,  to  his  execu-  cmm  of  »nb. 
tors  or  administrators,"  or  "  to  his  legal  personal  representatives,"  "tit"*""'- 
there  rar,.  of  course,  be  no  doubt  that  the  gift  does  not  fail  {<>) ;  the 


thai,  ill  rix»''<'  '"  *''•'  aUiiiinistratioii 
ot  aswts.  it  was  to  bu  con»i<lc>re<l  as  a 
lexncy.     In  Maitlaiid  v.  Adair.  3  Viw. 
2:11.   tho   woiils   vivrr.    "  I    rt-tvirn   A. 
his  bond."     A.   ilieil   in   the   testator's 
lifttime,  ami  it  was  held  tliat  the  legacy 
Uphill.    This  case  is  overlookitl  by  Mr. 
r.op.r  (Treat.  U^.  411),  wlio  lays  more 
stress  ou  the  nuTcly  verbal  distinction 
lifiuit-n  the  giving  and  forgiving  of  a 
lielil  than  seems  warranted  by  the  prin- 
tijiKsuf  tlie  cases  "(note  in  Isted.  p. 
;.1i4i.     In  Jzon   v.  Butler.  2   IVice,   34, 
the  words  were,  "  I  remit  and  forgive, 
i  I  ..and  I  direct  the  bond  toliedelivcri'd 
up, "  and  it  was  held  that  the  legacy 
lapsed    by    the    de*th    of    the    debtor 
ill   the   ti-stator's   lifetime.     Thomson, 
t'.  15.,  said  he  had  always  been  at  a  loss 
til  understand  the  distinction  between 
ii.\\me    and    forgiving.     In    'South    v. 
Williiinw,  12  Sim.  5<16,  where  the  testa- 
tor directed  a  balance  of  debts  due  from 
X.  and  property  bequeathed  to  A.'s 
wife  to  ..e  struck,  and  the  surplus  to  be 
l>aiil  to  or  situri'd  by  the  legatL-e,  8ir  L. 
Shailwell  thought  .\.  was  releaswl  from 
the  debts,  fhougli  his  wife  die<l  in  the 
lifetime  of  the  testator  ;  compare  Davit 
V.  Elm".  1  Beav.  131. 

i()  Mayhank  v.  Brooks.  1  Br.  C.  C.  84, 
(where  the  quefltion  arose  whether  evi- 
di'iice  of  the  testator's  knowledge  of  the 


death  of  the  leitatee  was  ndmLssible, 
post.  Chap.  -\V.);  and  a  eontirmation 
i)f  a  will  by  <odieil  will  not  prevent  lapse 
whore  the  legate)- has  died  between  the 
dates  of  the  will  and  codicil,  although 
the  legacy  was  given  to  the  legatee,  her 
executors,  &c..  Hutchimn  v.  Hammond, 
3  Br.  C.  C   127. 

(m)  Tost,  Chap.  XXI.  !?o  a  direct  ion 
that  the  heir  at  law  shall  not  take  the 
proceeds  of  sale  of  land  m  case  of  lapse, 
is  ineffectual:  Fitch  v.  Wiber,  ti  Ha. 
145:  post.  Chap.   XXII. 

(«)  SMiy  v.  Cook.  3  Atk.  .">72. 
In  He  Wilder  .i  Trunt*.  27  Bea.  41». 
there  were  expres.s  wonis  of  substi- 
tution. But  adtrlpratidii  thatalegacy 
shall  vest  in  the  legatee  immediately 
upon  execution  of  the  will,  following  a 
gift  to  one,  his  executors,  administra- 
tors and  assigns,  will  not  prevent  lapse, 
Browne  v,  }lope.  l^  K..  14  Kij.  343, 

(o)  Loiujw  Wiitkintiiii,  17  Heav.  471  ; 
Hinckliie  V.  WestwiKid.  2  l>e  I!.  A  .'^. 
21t};  Htwilmit  V.  Todhiiiihr.  22  I..  .1. 
Ch.  7<l,  He  Snfnu>nr%<  Truntv.  .lohii.  472  ; 
Re  Clay.  54  \..  .1.  Ch.  t>4«,  cite.1  post. 
Chap.  XLI.  See  Maxutll  v.  Maj-irtlt. 
Ir,  U.,  2  Kii,  478,  when-  the  ((iiestiop 
arose  whether  substitution  took  place 
in  the  case  of  a  persim  who  was  deiid  at 
the  date  of  the  will ;  infni. 
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ciupTEB  XIII.  only  question  then  is.  who  are  the  persons  to  take  beneficially,  a 
point  which  will  be  treated  of  hereafter.  But  where  there  was  a 
direction  to  pay  legacies  within  six  months,  and  a  gift  to  the  children 
of  the  legatee,  in  case  of  the  legatee's  death  "  not  having  received 
his  legacy,"  it  was  held,  nevertheless,  that  the  legacy  lapsed  by 
his  death  in  the  testator's  lifetime  (p).  And  if  property  is  given  to 
A.  for  life  and  then  to  B.,  or  in  the  event  of  his  death  to  his  executors 
or  administrators,  this  is  taken  to  mean  death  during  A.'s  life 
interest,  so  that  if  B.  predeceases  the  testator  the  gift  lapses  (7). 

In  Re  VaUez's  Tntsts  (r),  a  share  of  residue  was  given  u>  A., 
and  in  rase  of  her  death,  to  her  executors  or  administrators ;  A. 
died  in  the  testator's  lifetime,  having  bequeathed  the  residue  of 
her  pnpertv  to  the  testator  himself;  it  was  held  that  the  interest 
given  by  tin  testator's  will  to  the  legatee,  and  in  case  of  her  death 
to  her  r?presentatives,  was  not  disposed  of  by  his  will. 

In  Maxwell  v.  Maxwell  («)  a  testator  made  a  betjuest  to  '  my 
vounger  sons  or  their  executors  " ;  at  the  date  of  the  will  A.,  oi.e  of 
his  younger  sons,  was  de:  :  it  was  held  that  A.'s  share  did  not 
lapse,  but  went  to  his  administratrix.  This  constmction.  linwevor. 
turned  on  the  fact  that  the  testator  had  many  years  before  by  doci 
appointed  a  fund  in  favour  of  his  younger  sons,  including  X.,  who 
was  then  living,  and  that  by  his  will  he  directed  the  fund  to  be 
paid  "  to  my  younger  sons  or  their  executors,"  "  according  to  my 
appointment." 

Jf  property  is  bequeathed  to  A.  for  life  and  after  his  death  to  B, 
or  his  executors,  administrators,  or  assigns,  this  merely  means 
that  the  gift  is  to  vest  in  B.  at  the  testators  death,  so  that  if  B. 
predeceases  the  testator  the  betpiest  lapses  (t). 

The  (piestion  whether  a  gift  to  A.  or  his  heirs,"  or  to  A.  01 
his  issue,"  or  the  like,  is  a  substitutional  gift,  or  whether  ih': 
word  '■  or  "  should  be  construed  "  and."  is  discussed  in  anotiifi 
chapter  ({/). 

If  the  gift  is  to  A.  for  life  and  t!ien  to  B.  or  in  ca.se  of  his  death  to 
his  children,  or  next  of  kin,  or  the  like,  then  the  gift  to  the  childrtiii. 
&c..  takes  effect,  although  B.  dies  in  the  lifetime  of  the  testator  (i  1. 


Beneficial  gii! 
by  way  of 
substitution. 


(jj)  fimilh  V.  OU'tr.  II  H.in .  VM 
(as  '-1  tiiiH  case  set'  Jie  ^'(riM  ••<  Hsliitt. 
I  Dr.  &  Sm.  73) ;  Tidictll  v.  .^.,.7. 
:»  Madd.  403  ;  h\  Porter. ■<  TrwI.  +  K. 
k  .1..  195. 

Uj)  Corbi/n  v.  French,  4  Vis.  4I»; 
Ihiic  V.  Ciiol;  y\C\.  ItiS;  wi'  eliap-<. 
XXXVI.  .iml  FAII. 

(r)  411  Cli.  I).   !.".!•. 


(M  Ir.  K..  i  En.  478. 

(/I  Lrneh  \.  I.earh.  3.")  Bm  IS"),  ^'t 
llopkinK  TrH^ls,  i  H.  &  M.  411  ;  «' 
Ma^rmn,  [1902]  Wc.  k.  X.  IK 
(■■  htirs  or  assigns"). 

(Ml  Chap.  XXXVI. 

(1)  Rf  Porter  <  Tniil,  4  K.  *;  ■!■  I«». 
(liscusstd  tnori-  m  Uctail  in  lliap. 
XXXVI. 
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When  a  share  of  residue  is  settled  upon  a  person  (or  life  with  cHArTEB  xm. 
remainder  to  other  persons,  and  the  original  legatee  dies  in  the  |;;"^'^^^^^«re« 
lifetime  of  the  testator,  the  question  oft<>n  arises  whether  the  betjuest 
lapses,  or  whether  it  takes  effect  for  the  benoiic  of  the  remainder- 
men. In  Stewart  v.  Junes  (w),  the  testator  gave  his  residuary 
ostate  upon  trust  for  such  of  his  children  as  should  atUin  twenty- 
one  or  being  daughters  should  atUin  that  age  or  marry,  and  went 
on  to  direct  that  "  the  share  to  which  each  of  my  daughters  on 
attaining  twenty-one  or  marrying  shall  become  entitled  under  the 
trusts  aforesaid  "  should  be  held  upon  trust  for  her  for  life  witli 
remainder  to  her  children :  it  was  held  tiiat  the  children  of  a  daughU-r 
who  predeceased  the  testator  took  nothing. 

This  decision  was  disa^jproved  by  Malins,  V.-C.  in    Re  Speak- 
iimniJc).  but  its  principle  was  carried  even  further  by  the  Court  of 
Appeal  in  Re  Roberts  (y).     There  the  testatcr  bequeathed  his  n^- 
diiary  estate  upon  trust  for  r    .ephew  and  three  nieces  by  name  in 
equal  shares,  with  a  clause  of  accruer  to  take  eflect  on  the  death  of 
any  of  them  under  twenty-one.  and  a  proviso  that  the  share  of 
lach  niece  should  be  held  upon  trust  for  her  for  life,  and  after  her 
death  upon  such  trusts  as  she  should  appoint,  and  in  default  of 
appointment  upon  trust  for  her  children,  and  failing  chihlren  for 
lier  statutory  next  of  kin.     One  of  the  nieces  predecea.sed  the 
testator,  leaving  a  child  who  survived  him.     It  was  held  that  her 
share  lapsed.     But  in  Re  Pluhorne  (:),  the  testator  gave  iiis  residuary 
-state  upon  trust  for  his  four  sisters  by  name  in    e(|ual  shares, 
subject  to  a  proviso  that  the  share  of  each  should  1m>  held  upon  trust 
for  Iter  for  life,  with  power  to  8})point  a  life  interest  to  a  husband, 
tml  after  her  death  for  her  cluldren  at  twenty-one  or  marriage. 
fine  of  tlif  sisters  predeceased  the  testator,  leaving  infant  children, 
.md  a  was  held  by  C'hitty,  J.,  that  her  slnre  had  not  lapsed,  and 
that  the  children  were  entitled  to  it  contingently  on  attaining 
twenty-one  or  marrying,     f'hitty,  .T.,  pointed  out  that  in  Stewart 
V,  Jums.  the  gift  being  to  a  class,  there  was  no  (piestion  of  lapse  (a), 
and  that  no  one  could  take  a  share  as  a  member  of  the  cla.ss  unles.s 
ht  ..r  she  survived  tin-  testator,  while  in  Re  Roberts  the  clause  of 
awruer  made  it  impossible  to  say  that  any  niece  took  a  fi.xed  share  of 
t'l.- residu;'.  In  Re  Poirell(b).  ( "ozens-Hardy,. I .. followed  Re  Pinhorne. 


M  3  Ue  U.  4  .1.  532.  Sm  HV.ru*- 
.  ..(A  V,  Wood.  4  My.  *  f.  (HI.  The 
casc-a  of  Shadar  \.  Ower.  3  Br.  C.  C.  240, 
»ii<l  nVy  V  Winn.  2  K  &  .1.  "00.  aif 
?ta.  ,1  in  rh»p.  LVIT. 

!•)  4  Ch.  1).  mi. 

I»t  27  fh.  1).  :»«.  .W  I'h.  I).  234. 


(s)  fl8»4|  2  Ch.  27(). 

(a)  Spctiiin  ii.,  infra. 

(fc)  [lOOU]    2  Ch.   r.2.-i.     Hdth   tliiw 
.liiisiona  wore  refcmd  to  in  the  Cniirt 
of  Ap|«'iil  in  Hr  Mhilmmt.  |  I902i  2  Ch. 
till,  without  ilisapprovnl  ;  tlii'  la"!   <•»» 
i«  cilnl  in  diHii.  lA'II. 
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CHAPTER  Xltl. 

Contingent 
gifts. 


Accelention 
by  lapse  of 
prior  limita- 
tions. 

CvUha  V. 
Cheeae. 


DOCTRINE   OF  LAPSE. 

If  a  legacy  is  given  to  A.  with  a  gift  over  to  B.,  on  the  death  of  A. 
in  certain  circumstances,  and  A.  dies  in  those  circumstances  during 
the  testator's  lifetime,  the  legacy  does  not  lapse  :  as  where  the  legacy 
is  to  go  over  to  B.,  on  the  death  of  A.  under  twenty-one,  and  k. 
dies  under  that  age  during  the  testator's  lifetime  (c).  Nor  does 
the  fact  that  the  legatee  is  a  married  woman,  and  that  the  gift  over 
is  to  her  next-of-kin,  exclusive  of  her  husband,  afford  any  presump- 
tion that  it  was  only  intended  to  take  effect  in  the  event  of  her 
surviving  the  testator  (d).  But  if  it  becomes  impossible  for  the 
gift  over  to  take  effect,  and  then  A.  dies  during  the  lifetime  of  the 
testator,  the  legacy  lapses  :  as  where  a  legacy  is  given  to  A.  and 
if  he  dies  before  completing  his  apprenticeship,  then  to  B.,  and 
A.  dies  during  the  lifetime  of  the  testator  after  completing  his 
apprenticeship,  the  legacy  lapses  {<■). 

The  effect  of  lapse  in  accelerating  subsequent  limitations  is 
considered  elsewhere  (/'). 

In  Culsha  v.  Cheese  (3),  A.  devised  Blackacre  to  uses  and  ujwn 
trusts  under  which  B.  had  a  certain  share  and  interest,  and  ('.,  U., 
and  E.  took  the  residue.  B.  by  will  devised  Whiteacre  "  to  and 
upon  the  uses,  trusts,  &c.,  in  and  by  A.'s  will  expressed,  declaretl, 
and  contained  of  and  concerning  the  same."  C,  D.,  and  E.  all  died 
in  the  lifetime  of  B. :  it  was  held  by  Wigram,  V.-C,  on  the  authority 
of  Youde  V.  Janes  (h).  that  as  the  will  of  A.  declared  no  ases  of 
Whiteacre,  the  devise  contained  in  B.'s  will  failed ;  this  bein<;  the 
real  ground  of  the  decision,  the  Vice-Chancellor  remarked :  "  It 
was  therefore  gratuitously,  though  not  extrajudicially,  that  in 
the  course  of  the  argument  1  said  that  the  wife's  will  must  sjwak 
from  her  own  death,  and  that  no  person  who  did  not  survive  her 
could  take  under  her  will,  even  if  the  trusts  of  her  will  could  bo 
found  in  that  of  her  husband."  The  case  is,  however,  commonly 
cited  as  an  authority  on  the  question  of  lapse. 


Lapse  of 
power. 


A  power  created  by  will  lapses  by  the  death  of  the  donee  bt  (uio 
the  donor  (i). 
The  (piestion  whether,  if  a   |)()wer  of  appointment  anionji  a 


(c)  Uarrd  v.  iliAetworth,  2  Vcni.  378  ; 
Willing  V.  Bain*,  3  P.  W.  115;  Hum- 
phreys V.  Houfs,  1  R.  &  M.  639;  He 
Green's  Estate,  1  Dr.  &  Sm.  t>8 ;  Rack- 
ham  v.  i>e  la  Mart,  2  D.  J.  &  S.  74,  aiitl 
otlwT  cages  cited  in  Chap.  LVII. 

(d)  Uardwick  v.  ThursUm,  4  Rush. 
380;  Xichoh  v.  Hnviland,  1  K.  &  J.. 
504,    and  oth'r  oawH  cited  in    Chap. 


LVU. 

(e)  Humberstonr  v.  SlanUiii,  I  \.  k 
B.  385;  Do<>  v.  Brahant,  3  Br.  C.  I. 
393  ;  4  T.  K.  "(W  ;  H'lV/cim-  \.  ■Inr.ts. 
X  Kuss.  517. 

C.f)  Poet,  p.  452. 

Cg)  7  Ha.  23ti. 

(A)  14  Sim.  131. 

(i)  Jmies  V.  Soulhnll,  32  Ht'ft.  :il. 
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number  of  named  persons  is  created  by  will,  and  one  of  them  >  uAi'TEit  xiii. 
predeceases  the  testator,  the  power  is  defeated  pro  tanto,  is  dis- 
cussed elsewhere  (/). 

A  gift  over  in  default  of  appointment  does  not  lapse  by  the  death  tiift  omt  in 
of  the  donee  of  the  power  in  the  t«stator's  lifetime  (A).  a^lntmmu 

The  doctrine  of  lapse  applies  to  testamentary  appointments  Lap^  of 
under  powers,  and  consequently  if  the  appointee  is  not  living  at  appointment, 
the  decease  of  the  donee  of  the  power,  the  aj)pointment  will  not  take 
effect  {I).  And  if  no  appointment  is  made,  and  there  is  no  gift  over 
in  default  of  appointment,  only  the  objects  who  survive  the  donee 
will  be  capable  of  taking  by  implication  (w).  A  testamentar}' 
appointment  in  pursuance  of  a  covenant  to  settle  contained  in 
marriage  articles  is  not  exempt  from  the  operation  of  the  doc- 
trine (n).  Where  the  fund  is  insufficient  for  all  the  particular  gifts, 
and  one  of  them  lapses,  the  lapsed  gift  goes  to  augment  the  gifts  to 
the  other  appointees  and  to  prevent  abatement  (o). 

Where  there  is  a  devise  or  bequest  to  a  plurality  of  jicrsons  who  Lapw  pre- 
take  as  joint  tenants  (p)  no  lapse  can  occur  unless  all  the  objects  die  * ""'"':'  ''^ 
in  the  t<.'stator's  lifetime  ;  because  as  joint  tenants  take  per  my  et  per  amoni;  joint 
tout,  or,  as  it  has  been  expressed,  "  each  is  a  taker  of  the  whole  but  **■"*""• 
not  wholly  and  solely"  (q),  anyone  of  them  existing  wiien  the  will 
takes  efEect  will  be  entitled  to  the  entire  property.     Thus,  if  real 
estate  be  devised  to  A.  and  B.,  or  personal  property  be  bequeathed 
to  A.  and  B.,  and  A.  die  in  the  testator'.s  lifetime,  B.,  in  the  event  of 
h\s  survivmg  the  testator,  will  take  the  wiiole  (r).     And  the  same 
consequence  would  ensue  if  the  gift  failed  from  any  other  cause  (s). 


(;)  Chap.  XLIV..  in  conncition  witli 
ihf  •Anf  of  Hriidt  V.  Reade,  ."i  Vw.  744. 

(li  Xirholi  V.  Hiirilaiid.  I  K.  &  .1. 
5(14,  following  Kdwird^  \.  Suhnruy,  2  I'll. 
'»2.').  Stf  Ihirdwirl:  v.  Thur-'<tini,  4  Kus-s. 
.Ml;  Kilhlt  V.  KelhU,  Ir.  K...5  Ei|.  2<t8. 

i/i  Kfiiiiidy  V.  KiHijsloH.  2  .1.  &  \\. 
W  :  Hfid  V.  R,id,  2.>  Bf»v.  4ti<» ;  Frrt- 
lund  V.  FeiimoH,  U.  K..3  Kq.  <i58.  It  in 
hinlly  mrtwdaiy  to  say  ll>at  a  power  to 
appoint  tu  A.  does  not  authoiise  an 
appointment  to  his  exivutors*.  &<■.,  in 
the  event  of  his  priHiecca-sinji  the 
'lonee ;  Re  iSuMinni'll  Trwti,  47  [,.  .1. 
t'h.  (>5. 

im)  \Yal»h  v.  WnUinger.  2  K.  4  My. 
78;  see  poHt,  Chap.  XIX. 

(b)  R"  lironkmun't  Tru  f.  U.  H..  :>  t'h. 
IS2;  s,-<.  .hrfU\.  WMfrmtan.  h.  R.,  18 
Kq.  18. 

(-.)  KulrH  V.  Drakt,  1  Ch.  1).  217. 
The  flfx'trine   of    lapw   in   connection 


with  powers  is  referred  to  also  in  Chap. 
XXllI. 

(;)(  As  to  the  words  which  will  ireate 
a  joint  tenamv.  see  Chap.  XLIV. 

(</)  <"art.  4;"  Litt.  h.  288. 

(r)  /JfliiV*  V.  Kemp,  Cart.  4.  .">.  Eq. 
(  a.  .\b.  2It>,  pi.  7 ;  Uuihtr  v.  Hriidn<rd,  2 
.Vtk.  220  ;   Morky  v.  Bird,  :!  Vcs.  (i2!». 

(.«)  fliim/ihrey  v.  Tai/leur.  \m\>.  I3H ; 
Liirkin^  V.  Luriiinn.  3  B.  &  I'.  1(> ;  Short 
d.  (laittrtU  V.  Smilk,  4  Kast,  41!»; 
Crenswell  v.  Ch^.alyn,  2  Ed.  123;  Ram- 
say  V.  Shrlmfrdiiii'.  L.  R.,  1  !;i|.  12!t; 
all  cases  of  revocation  :  and  Ydiinij  \. 
i>iirie.i,  2  Dr.  &.  ,Sm.  107.  where  one 
joint-tenant  was  an  attesting  witness. 
But  in  Rr  Krrr'.r  TruM,  4  Ch.  I).  tKM», 
on  an  appointment  to  A.,  an  objirt  of 
the  power,  and  B.  a  stranger,  Jcnsel, 
.M.K.,  refused  to  apply  "  the  mle  of 
tonur"  applicable  to  real  estate,''  and 
held  that  A.  took  one-half  only. 
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CKAFTZR  Mil. 

Not  in  thu 
caw  of  teuanta 
in  common. 


Gift  to 
persons  as 
t«n»nt;i  in 
common,  with 
benefit  of  tiur- 
vivorship — 

or  as  a  class. 


Implietl  con- 
dition of 
surviving 
testator. 


Evidence  of 
death. 


DOCTRINE    OF    LAPSE. 

It  is  equally  clear  that  if  the  devisees  or  legatees  in  any  of  thes, 
cases  had  been  made  tenants  in  common,  the  failure  of  the  gift  a^ 
to  one  object  would  not  have  entitled  the  other  to  the  whoio  hv  th.. 
mere  effect  of  survivorship  (t). 

But  proiHjrty  may  be  given  to  several  persons  as  tenants  in 
common  with  benefit  of  survivorship,  and  then  if  the  gift  to  one  of 
them  is  revoked  or  otherwise  fails,  the  whole  goes  to  the  otlu'rs(((). 
Again,  property  can  be  given  to  a  number  of  persons,  nominatim,  as 
tenants  in  common,  subject  to  a  condition  that  they  shall  be  living 
at  a  given  time,  and  if  aov  of  them  arc  not  living  at  that  tinu-,  the 
others  take  the  whole.  In  Saiulers  v.  Ash/ord  (c),  the  tinu-  wa..; 
the  testator's  death  :  in  Re  Hornby  (w),  the  time  was  the  date  of  tlu> 
will  (x).    A  gift  of  this  description  is  really  a  gift  to  a  class  (//). 

In  Re  Featherstoms  Trmts  (:),  the  testator  gave  the  residu,.  of 
his  property  unto  and  equally  amongst  all  the  children  of  .1.  D.  and 
R.  A.  (who  was  not  a  child  of  J.  D.)  and  directed  that  the  same 
fahould  be  vested  legacies  at  the  time  of  his  decease.  K.  A.  diwl 
before  the  testator.  It  was  held  by  Kay,  J.,  that  the  gift  was  not 
a  gift  to  R.  A.  and  the  children  of  J.  D.  as  a  class,  but  that  tiio  wont 
as  to  their  interests  being  vested  legacies  at  tiie  time  of  the  testators 
decease,  meant  that  the  residue  should  be  divided  among  such  of 
the  residuary  legatees  as  should  survive  the  testator,  and  that  conse- 
quently tlie  whole  residue  belonged  to  the  children  of  J.  D.  who 
survived  the  testator. 

To  enable  a  person  to  take  under  a  will  it  must  be  proved  affirma- 
tively that  he  survived  the  testator.  Consequently  if  a  testator 
and  legatee  perish  by  the  same  calamity,  and  there  is  no  evidence 
that  the  legatee  survived  the  testator,  the  bequest  lapses  (n). 
And  if  a  legatee  has  not  been  heard  of  since  the  testator's  deutli.  so 
that  it  caimot  be  proved  that  he  survived  the  testator,  his  r.-pn- 
sentatives  cannot  claim  the  legacy  (b). 

(0  Page  V.  Page,  2  T.  \V.  489  ;  Peat 
V.  Chamnan,  1  Vcs.  sen.  542  ;  Sykes  v. 
Silken,  L.  R.,  4  Eq.  200;  He  Wo<d  t 
Will,  29  Beav.  238.  In  the  last  case 
the  testatrix,  by  eotlicil  made  after  the 
death  of  one  of  the  residuary  leKatris, 
confirmed  her  will  "  except  as  to  any 
legacies  lapsed." 

(H)  Re  Kadcliffe,  51  W.  R.  409. 

(v)  28  Bea.  ()09.  Compare  Re  Chap- 
lin's Trust,  33  L.  J.  Ch.  183,  cited  ante, 
p.  336,  note,  and  post,  p.  434. 

(w)  7  W.  B.  729. 

(x)  In  Clarke  v.  Clemmans,  3G  h.  J. 
Ch.  171.  where  a  testator  bequeathed 
residue  to  A.  and  others  nominatim  as 


tenants  in  common,  but  A.  was  alnaily 
dead  (as  the  testator  shcwM  hr  kmwi, 
Malins,  V.-C  held  that  the  otliirs  were 
entitle<l  to  the  whole  funil :  siil  qu. 
See  also  Re  Sjnller,  18  Ch.  1).  tiU.  In 
Re  Sharp,  [1908]  1  Ch.  372,  .)<n\c,  .1., 
referred  to  Clarke  v.  ( 'hmmiini  as  a 
binding  authority,  but  it  <Io<h  not 
seem  to  have  anv"bearin«  on  tliat  case. 
See  [1908]  2  Chi  190. 

(,V)  See  Re  Dunslfr,  [19091  1  Ch.  103. 
post,  p.  432. 

(j)  22  Ch.  D.  111. 

(a)  Barnetl  v.  Tugmll,  31  Bta.  232. 

(6)  Re  Walker.  L.  H.,  7  Ch.  120 ;  lie 
Benjamin,  [1902]  1  Ch.  723. 
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It  a  testator  gives  a  legacy  to  a  charital>l<>  inatitutioii  wliicli  lias  hhitkr  xiii. 

,  a«Hl  to  exiHt  before  his  death,  th*"  legacy  lafises,  imlesw  thi-  testator  (ii(t«  to 

, xim-sses  an  intention  to  give  it  to  charitalde  puriMBw-s  iuileju-nd-  •''■"'♦>• 
.ntlv  of  the  existence  of  the  |»rtipular  mstiMttion  (r). 


II.-  -Gifts  to  a  ClaaS. — Where  tiie  dt-vise  itr  l»e(|iiest  cnibrtti-es    l><K-iiiin'  in 
a  liuctuating  class  ol  persons,  wlio,  by  ihe  rules  ot  construction,  |,,ii,  ,„ 
are  to  be  ascertained  at  the  death  of  the  testator,  or  at  a  sub!H><|uent  <  ii*-""'* 
pi-ritnl,  the  de<*ea8e  of  any  of  such  persons  diirine  the  testator's 
life  will  occasion  no  lapse  or  hiatus  in  the  disposition,  even  thougli 
the  devisees  or  legatees  are  niade  tenants  in  c«>niinon,  since  niendier  ^ 
of  the  class  antecedently  dving  are  n(»t  aetnal  objects  «i  gift. 
Thus,  if  property  be  given  ."iinply  to  the  chddivn,  or  to  the  brothers 
or  sisters  of  A.,  equally  to  be  divided  between  them,  the  entire  subject 
(if  fiift  will  vest  in  any  one  child,  brother  or  si.ster,  or  any  larger 
number  of  the.se    objects  surviving  the  testator,  without    regard 
to  previous  deaths  (d) ;  and  the  rale  i,*  the  saiw  where  the  gift  is  to 
the  children  of  a  person  actually  dead  at  the  dat^;  of  the  will,  or  to 
the  present  born  children  of  a  person,  m  either  of  which  ai.ses,  it  is 
to  1)0  obscrv'cd,  there  is  this  peculiarity,  that  the  class  is  susceptible 
of  fluctuation  only  by  diminution, and  nor  l.v  increase ;  the  possibility 
of  any  addition  by  future  births  being  in  the  former  (  xse  precluded 
bv  the  death  of  the  parent,  and  in  the  latter  by  tlie  express  words  (e). 
!>o  if  the  gift  is  to  such  of  the  testator's  children  as  shall  be  living 
at  the  death  of  A.,  and  A.  dies  in  the  testator's  lifetime,  tiiis  i»  a  gilt 
to  a  class :  consequently  the  share  of  a  chihl  who  .survives  X.  and 
dies  in  the  testator's  lifetime  does  not  lapse, and  the  childien  who 
survive  the  testator  take  the  whole  (/  ).     Again,  if  one  who  would 
otherwise  be  a  mendier  of  the  class  is  incaj)able  of  taking  by  reason 
of  his  being  an  attesting  witness  {</),  or  by  reason  of  the  gift  to  him 
being  revoked  (li),  the  wlole  property  goei.  to  those  nu-mbcrs  who 
are  capable  of  taking  (i). 

If,  after  a  gift  to  children  as  a  class,  the  testator  directs  that  in  jii.siaken  me 

111'  uiinl 
V.   n^Unk,    \..    K..    10   Cli.    Xm     This    ••l»p»c"by 
point  iM  iifcrriHl  to  below,  p.  4!iti.  testator. 

(  >  )  <V«.«  V. //o«r«,41)r.  lM.').  This 
point  \a  further  (liaoii«.s{sl  infra,  p.  4H0. 

(y)  /■.//  \.  liiiidolph,  L.  K.,  1(1  C.  V. 
7«K» ;   Yniduj  V.  />fiii>.*,  2  Dr.  &  Sni.  I(>7. 

(A)  Hhdu-  V.  M'Mnhm.  4  i).  &  War. 
431  :  Clarke  v.  Philhi,s.  17  .lur.  8SI( ; 
M-K(iy  :  M'Kay,  [lUOOJ  1  Ir.  K.  213  ; 
He  Ihinsier,  (1!M»U|  1  fh.  103. 

(i)  The  rule  is  thus  Htatotl  by  .Icssel, 
M.R..  'mR<  CuUmanani  Jarrom,4  Ch. 
D.  ItiS,  infra. 


Ir)  Clark  v.  Taylor,  1  Drew.  ti42  ; 
fi..4  V.  AIIAkn.,  1..  R.,  4  K(|.  521  ;  lU 
lly,n.  i'.tCh.  I).  .WO;  ftc  Htimir.  [18U5J 

1  Ch.  lil;  ««■  iMnis.  [l!Hl2l   I  Ch.  87t''. 
Suprn.  p.  23S. 

(d)  Ihi,  d.  .SIfu-arl  v.  Hheffitld.  13 
East,  oiti;  Shuttlfuiirth  v.  (Ireaves,  4 
.\lv.  k  Vr.  3u  ;  and  coniparf  Co't  v. 
\Vi)id,  r.  1  CoU.  320  ;  M'Kay  v.  MKay, 
llOUtiJ  I  Ir.  K.  213. 

it)  Viner  v.  Francis,  2  Br.  C.  C.  658, 

2  Cox.  190 ;  la  v.  Pain,  4  Hare,  254  ; 
Ltigh  V.  Leigh,  1 7  Beav.  Ii05  ;  liimond 
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citBe  any  chUd  dies  before  him  leaving  issue,  the  share  of  that  t  hild 
shiOl  not  "  lapse,"  but  go  to  his  executors,  this  does  not  cause  the 
share  of  a  child  who  dies  before  the  testator,  without  issue,  to 

lapse  (;'). 

A  gift  to  several  named  persons  is  not  a  gift  to  a  class  unless 
words  of  contingency  are  added  ;  as  where  the  gift  is  to  A.,  B.,  C, 
and  D.,  "if  living"  (*).  And  a  gift  to  several  named  persons, 
without  more,  is  not  a  gift  to  a  class,  even  if  they  stand  in  a  common 
relationship  to  the  tesUtor,  m  wiiere  the  gift  is  "  to  my  sons  A.  and 
B.,  and  my  daughter  C."  (0-  And  if  a  testator  after  a  gift  to  "  rhil- 
dren,"  proceeds  to  name  them  (m),  or  if  he  specifies  their  numlwr. 
as  by  giving  "'  to  the  five  children  of  A."  (n),  this  is  a  designatio 
personarum,  and  is  a  bequest  to  those  who  are  named,  or  to  the 
five  in  existence  at  the  dat€  of  the  will,  and  the  shares  of  any  who  die 
before  the  tej-'ator  lapse.  So,  where  the  bequest  was  to  the  testator's 
brothers  and  sister  and  his  wife's  brothers  and  sister,  the  testator 
and  liis  wife  each  having  one  oister  at  the  date  of  the  will  (o),  and 
in  another  case  even  where  the  bequest  was  to  E.,  the  eldest  son 
of  J.  S.  and  the  other  children  of  J.  S.,  he  having  three  otlier  cliihlren 
at  the  dat«  of  the  will,  it  was  held  that  tho  terms  "  children.' 
••  brothers,"  &c.,  were  to  be  understood  to  mean  those  living  at 
the  date  of  the  will  as  person®  designatae  (p).  In  Ranuay  v.  fihel- 
merdine  (q),  where  a  testator  directed  his  residue  to  be  divided 
into  as  many  shares  as  should  be  equal  in  number  to  the  luimber 
of  his  children  living  at  his  decease,  or  such  of  them  as  should  die 
in  liis  lifetime  leaving  issue,  and  (in  effect)  gave  one  share  to  or  in 
trust  for  each  child  :  it  was  held  that  this  was  not  a  gift  to  a  class. 
The  decision  appears  to  be  erroneous  :  it  was  not  followed  in  R> 
Dunster  (r),  where  the  terms  of  the  will  were  practically  identical 
with  those  in  Rammy  v.  Shelmerdine. 

But  the  fact  that  some  of  the  children  are  mentioned  by  name 
does  not  prevent  the  gift  from  being  a  gift  to  a  clas.s.  Thus  a 
gift  to  "  all  mv  cliiMren,  including  B.  and  W."  («),  or  a  pift  "  *o 


(j)  AnpiiKill   ^     Vuclnimrtk,  ;!.'•   hem. 
307.      For     anotiKT    ex»«a#^     of     tb» 
erroneouR    ui>e  <rf    the    wwri    '•  l«pw 
see  «t  Wiiitd,  119071  1  Ch.  :i91. 

(1)  iff  .7»rn*y,  7  W.  K.  72»  ;  ■'"•mUrn 
V.  A'hford,  iS  Bea.  <>•» ;  «'  SftOUr,  1» 
(•h.  1).  tiU. 

it)  Cri'Mirell  v.  CheMxpi.  i  Ed.  !23.^ 

(m)  liain  v.  Ltxfher,  1 1  Sim.  3i>7  ; 
liurreU  v.  Ba.ikerfield.  )  1  Bea.  .'iST. ;  Ke 
HuWs  Estate.  21  Bf*.  314;  Spencfr  v. 
Wilmn.  L.  R..  If.  Eq.  'jOl. 


(»j  M'  -Smith. ■<  TruMn.  !•  Ch.  I)    117  . 
./,(m6  v.  'iitHmi.  [1881 J  \V.  N.  HiJ. 

(o)  Hmerifdl  v.  Harrimn,  7  Boa.  ■«• . 
and  ««  Hall  v.  KohfrUmn.  4  U.  M.  i  t 
781  ;  Hf  Oibmiii  Trtintn,  l .).  &  H.  tktii. 
»nd  orfcfT  cases  cited  p<wl.  p-  437. 

(pi  Learh  v.  Uafh,  2  V.  &  ''. 
4U5. 

(,)  L.  K..  1  E.).  12fl- 

(r)  [19«»1  1  Ch.  103. 

(«)  Shair  V.  M\VahoH,  4   Dr. 
431. 
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niv  son  George,  my  daughter  Lydia,  &c.,  and  such  of  ray  children 
hJreafter  to  b«-  bom  as  shaU  attain  twenty-one"  (0.  »  a  gift  to  a 

'  So  a  gift  to  "  all  my  children  bom  and  to  be  bora,  except  my 
soil  Thomas."  is  a  gift  to  a  cUss  (M).  ^^ 

The  question  whether  a  gift  "  to  A.  and  all  the  children  of  B. 
(.assuming  that  A.  is  not  a  child  of  B.)  is  a  class  gift,  is  referred  to  in 
thi'  judgment  ot  Lord  Davey  in  Kingsbury  v.  Walter,  to  be  presently 

quoted  (f).  ,  ., ,       ...        ^  . .     , 

If  a  testator  gives  property  to  all  his  children  living  at  his  decease 
and  any  chUdren  who  may  die  in  his  lifetime  leaving  issue  living 
at  bis  death,  this  operates  under  thelWrd  section  of  the  Wills  Act, 
so  that  the  share  of  a  child  dving  before  the  testotor  and  leaving 
issue,  forms  part  of  that  child's  estate  («-).  But  as  the  33rd  section 
onlv  afiplies  to  gifts  to  the  testator's  own  issue,  a  gift  to  the 
children  of  another  person  who  die  in  the  testator's  lifetime  leaving 
H^ue  is  nugatory;  those  children  who  ,-  irvive  the  testotor  take 
as  a  class  under  the  gift,  and  the  issue  of  a  deceased  child  toke 
inching  bv  implication  (x). 

The  (juestion  what  constitutes  a  class  has  been  already  considered 
in  connection  with  the  Rule  against  Pei p.-tuities  (y).  The  question 
aUo  arises  in  connection  with  the  doctrine  of  lapse,  and  was  much 
discussed  in  the  case  of  Kimjsbury  v.  WaUer  (z).  There  the  testator 
appointed  his  wife  and  his  "  niece  A."  executrixes,  and  gave  certain 
l-ropertv  upon  trust  for  his  wife  for  Ufe,  and  after  her  death  "  upon 
trust  for  the  said  A.  and  the  child  or  children  of  my  sister  B.  who 
shall  attoin  the  age  of  twenty-one  years  "  in  equal  shares.  A.  was 
at  the  date  of  the  will  nearly  twenty-one :  she  attained  twenty-one 
and  died  before  the  testator.  At  the  death  of  the  wife  all  B.'s 
children  had  attained  twenty-one.  It  was  held  by  the  Court  of 
Appeal  and  by  the  House  of  Lords,  that  the  testotor  intended  to 
make  one  class  of  nephews  and  nieces,  and  that  consequently  there 
was  no  lapse  by  reason  of  A  .'s  death,  the  other  nephews  and  nieces 
taking  the  whole.    Lord  Davey  in  his  speech  referred  to  some  of  the 


CHAmil  XIII. 


or  excepted 
by  nftme. 

(iift  to  »  tUm 
.tnd  to  nil  ill- 
ilividuitl  not  a 
mi'mlxT  of 
the  clau. 

Whether 
dfccoHed  child 
can  be  in- 
clude<l  in 
cUw  gift. 


VNliat  ia  a 
class. 


(I)  Re  .Inckson.  25  Ch.  D.  1B2,  follow- 
ing He  Stanhope'»  TruMa,  27  Bea.  201. 

((()  Shiw  V.  M'Mahon,  4  Dr.  &  \V. 
«l. 

ill)  Re  JaekaoH,  supra,  where  the 
ti'stator  specified  all  his  livin;;  children, 
other  than  Ihomas,  by  name,  and  thin 
was  held  equivalent  to  an  express 
ixception  of   Thomas. 

(i)  Post,  p.  434. 

[w)  See  2  Key  &  Elph.  Conv.  (9th 

J.— VOL.  I. 


c<l. )  828,  note. 

(x)  Re  Colemau  and  Jarrom,  4  Ch.  D. 
1»S6.  But  by  apt  words  issue  (if  any) 
may  of  course  be  substituted  to  take  the 
share  of  a  deceased  parent  without  de- 
stroying the  nature  of  the  class-gift. 
See  an  insUnce,  AapinaU  v.  Duchnorth, 
35  Beav.  307. 

(y)  Ante,  p.  327  seq. 

(j)  [1901]  A.  C.  187.  S.  c.  sub  nonu 
Re  Most,  [1899]  2  Ch.  314. 
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earlier  decisions  (o),  and  said  :  "  Primi  facie  a  class  gift  is  a  gift 
to  a  class  consisting  of  persons  who  are  included  and  comprehended 
under  some  general  iU«scription,  and  bear  a  certain  relation  to  the 
testator  (6).  .  .  .  But  it  may  be  none  the  less  a  class  because 
some  of  the  individuals  of  the  class  are  named.  .  .  .  Stanhofte't 
Cote  (c)  is  an  example  :  there  the  gift  was  to  four  named  daughu>rs 
and  all  his  after-bom  daughters,  and  that  was  rightly,  as  1  think, 
held  to  be  a  class  gift.  To  the  same  effect  is  a  case  before  Chitty.  ,J , 
In  re  Jackton  (d),  where  the  gift  was  to  five  named  individuals  and 
all  his  other  sons  and  daughters  who  should  be  bom  afterwards 
and  attain  the  age  of  twenty-one  years.  Chitty,  J.,  held  that  that 
was  a  class  gift,  although  the  condition  of  attaining  the  age  «.f 
twenty-one  years  was  imposed  upon  the  other  children  and  not 
upon  those  who  were  named.  He  came  to  this  conclusion  upon  the 
grotmd  that  it  appeared  from  the  evidence  that  those  wlio  were 
named  had  already  attained  the  age  of  twenty-one  years.  .  .  . 
There  may  also  be  a  composite  class,  such  as,  for  instance,  children 
of  A.  and  children  of  B. :  that  would  be  a  goo<l  class  (e).  On  the 
other  hand,  a  gift  to  A.  and  all  the  children  of  B.  is,  in  my  njiinion, 
prima  facie  not  a  class  gift,  and  I  think  that  has  been  so  decided. 
and  rightly  decided,  in  the  case  of  In  re  Chaplin  s  Trustg(ee).  which 
1  have  already  referred  to,  and  also  in  a  case  before  Sir  George  Jesscl 
of  In  re  Allm,  WiUon  v.  fitter  (/).  ...  Rut  it  is  perfectly 
plain  that  a  gift  in  the  form  which  1  have  mentioned  may  be  a  ( lass 
gift,  if  there  is  to  be  found  in  the  will  a  context  which  will  show 
that  the  testator  intended  it  to  be  a  clas.s  gift.  I  think  tlie  same 
result  may  be  arrived  at  if  the  Court,  putting  itself  in  the  sani.' 
position  as  the  testator  occupied,  with  the  same  knowledge  as  tho 

(o)  Pearka  v.  MoKeley,  '>  A  pp.  Ca. 
-'Hi  Se  rhajUin's  Trust,  33  L.  J.  Ch. 
isS;  iJ«  .l«en,  44  L.  T.  240. 

(6)  Or  to  some  other  person  iHe 
Feather -I  m>'s  TrtutK,  22  Cli.  D.  ai 
p.  121 ).  A  class  is  »  number  of  persons 
*'  comprised  under  one  general  descrip- 
tion, indefinite  in  number,  and  individu- 
ijly  undistinguished  by  name  or  par- 
ticular designation  "  :  per  Lord  Lang- 
dale,  MR.,  in  Biirrell  v.  Baskerfield,  11 
Bea.  p.  534.  To  a  certain  extent, 
therefore,  the  question  whether  a  gift 
is  a  class  gift  is  a  question  of  form. 
Thus  if  a  testator  gives  property  to  a 
number  of  persons  by  some  general 
description,  he  is  presumed  to  mean 
such  of  them  as  survive  him,  even  if 
the  description  can  only  include 
persons  living,  and  therefore  capable 
of  being  designated,  at  the  date  of  the 


will.  Thus  in  Viiier  v.  Francin,  2  Br. 
C.  C.  (lo8,  a  testator  gave  property  to 
"  the  children  of  my  late  9l^ter.  .M.  C, 
to  be  equally  divide*!  amone  them  "  ; 
it  was  held  that  this  meant  thi-  childn'n 
of  M.  0.  living  at  the  testator's  death ; 
in  other  words,  it  was  a  gift  to  a  cU»s ; 
ShutUtwortk  v.  Greaves.  4  .My.  &  Cr  3o ; 
Dimond  V.  Bostock,  L.  R..  I')  Ch.  3o8. 
and  other  cases  citc'd  ixat. 
(r)  27  Bea.  201. 

(d)  25  Ch.  D.  162.  FoUoweii  in 
Re  MerviH,  [1891]  3  Ch.  197. 

(e)  For  another  example  of  a  compo- 
site class,  see  Beat  v.  Stonehfwer,  2  D.  ■'. 
k  S.  537. 

lee)  33  L.  J.  Ch.  183. 

(/)  29  W.  R.  480.  See  also  fi« 
Woods'  Wilt,  31  Bea.  323 ;  Re  Venn, 
[1904]  2  Ch.  52. 
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testator  hatl  whon  he  wa«  writing  his  will.  com««rt  to  th.-  (onrltwion 
that  tiie  gift,  although  exprewwil  in  the  form  of  a  gift  to  an  indivi.lual 
an.l  the  children  of  A.,  was  intended  to  operate  m  a  class  gift. 
There  ia  abundant  authority  for  that  projKMiition.  .  .  .  The 
,  a«>  of  Aspinall  v.  Duckicoiih  '{ij)  ap|)earH  to  me  to  Ih>  exactly  this 
,  OS.',  it  was  a  gift  unto  and  equally  amongst  the  testator's  nephew 
\  iiHl  the  children  of  his  sister  B..  as  tenant«  in  common.  Lortl 
lIouHiK-  held  that  that  was  a  gift  to  a  class.  It  differs  from  this 
las.'  only  in  one  particular,  namely  that  the  gift  here  is  confin.'d 
t„  those  children  who  attain  twenty-one.  Another  principle,  which 
is,  1  think,  established  in  this  branch  of  the  law  is,  that  all  the 
interests  of  members  of  the  class  must  vest  in  inU'rest  at  the  same 
time.  For  instance,  if  there  is  a  gift  to  A.  for  life,  and  afterwards  to 
B.  and  the  children  of  C,  the  class  must  vest  in  interest  at  the  death 
of  the  testator,  although  it  is  capable  of  enlargement  by  the  birth 
of  subsequent  children  of  C.  during  the  lifetime  of  the  tenant  for 
life. "    As  Lord  Davey  pointed  out,  if  there  is  a  gift  of  property  to 

A.  for  life,  and  at  his  death  to  be  equally  divided  between  his  .sur- 
viving children  and  B.,  only  those  children  of  A.  who  survive  the 
tenant  for  life  can  take,  while  the  int^-rest  of  B.  becomes  vested  at 
the  testator's  death  ;  consequently  this  is  not  a  clas-s  gift  .-«>  far  as 

B.  iii  concerned,  and  if  he  dies  in  the  lifetime  of  the  testator  his 
share  lapses  {h).  In  the  case  at  bar  Lord  Davey  came  to  tin  con- 
clusion that  the  testator  treated  A.  as  if  she  had  attained  twenty- 
one,  and  made  a  special  class  of  nephews  and  nieces  consi.sting  of  A. 
and  the  children  of  his  sister  B.  (i). 

Tlie  principle  thus  laid  down  was  followed  in  Re  Venn  (/).  where 
there  was  a  gift  to  the  brothers  and  sisters  of  X.  living  at  her  decease, 
and  A.,  B.,  and  C.  in  equal  shares ;  A.  and  B.  wore  in  the  same 
degree  of  relationship  to  the  testj.^tix,  but  C.  was  a  stranger  in 
bl<.od  ;  it  was  held  by  Joyce,  J.,  that  the  gift  was  not  to  a  class, 
and  that  A.  having  uied  in  the  lifetime  of  the  testatrix,  his  sliare 

lapsed. 

In  addition  to  the  kind  of  composite  class  referred  to  above  (A), 
there  may  be  a  class  compounded  of  persons  answering  different 
descriptions,  or  belonging  to  different  generations.     Thus,  a  class 


tHAPTIM  «IU. 


If  slmrc«  vc»t 
«t  ilirtfirnt 
liiiioK,lrgatiH'« 
(Id  not  titkf  m» 

»  I'UlM. 


((/)  3..  Bea.  3tf7. 

(h)  Ih-iiWford  V.  Urakeford,  33  Bc«. 
43. 

(i)  The  (leciwon  in  M'Kay  v.  Ji'Kay. 
[V.m]  1  Ir.  R.  213  (where  the  gift  was 
to  the  tPBtator's  wife  and  his  children 
"  thon    hvina ").    can   apparently   be 


supported  on  the  theory  that  the 
t««tator  intended  the  ccntingency  of 
being  alive  at  the  period  of  dixtnhiition 
to  apply  to  the  wife  a.s  well  as  the 
children. 

(j)  [1904]  2  Ch.  52. 

(t)  Ante,  p.  434. 


Clasji  com- 
pounded of 
persons 
answerinK 
different 
de«ci-i|'.ion<. 


28—2 
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Exclusion  o{ 
members 


cHAPTOHiL  may  consist  of  the  children  of  A.,  who  attain  twenty-one,  and  the 

issue  of  such  of  them  as  die  under  that  age.    Where  a  gift  ot  this 

kind  is  unskilfully  framed,  the  question  may  arise :  "  Are  there 
two  classes,  or  is  there  one  class  compounded  of  persons  answering 
one  or  other  of  two  alternative  descriptions  ?  "  (I).  The  question 
has  been  already  discussed  with  reference  to  the  Rule  against 
Perpetuities,  and  the  distinction  has  been  pointed  out  between 
original  and  substitutional  gifts  (m). 

Another  way  in  which  a  testator  can  create  a  special  class  is  by 
excluding  certain  named  individuals  who  would  otherwise  belong 
to  it.  Thus  in  Dimond  v.  Bostock  (n),  a  testatrix  gave  property 
in  trust  for  aU  the  nephews  and  nieces  of  her  late  husband  who 
were  living  at  the  time  of  his  decease,  except  A.  and  B.  It  was 
held  that  this  was  a  gift  to  a  class. 

If  the  gift  is  to  a  class  of  persons  who  are  ascertained  durmg  the 
testator's  lifetime  or  even  at  the  date  of  the  will,  this  is  in  a  sense 
equivalent  to  a  gift  to  them  as  personse  designatse,  but  it  is  not  the 
less  a  class  gift.  Accordingly,  in  Lee  v.  Pain  (o),  where  the  gift  was 
to  M.  for  life,  and  after  his  decease,  to  his  children  living  at  his 
decease,  equally  between  them,  and  M.  died  ii.  the  lifetime  of  the 
testatrix,  leaving  three  children  surviving,  one  of  whom  also  died  in 
the  lifetime  of  the  testatrix.  Sir  J.  Wigram,  V.-C,  decided  that  the 
children  living  at  the  death  of  M.  who  survived  the  testatrix  took  as 
a  class,  and  that  there  was  no  lapse.  And  in  Leigh  v.  Leigh  (p), 
a  bequest  to  "  all  the  present  bom  children  of  B.  equally,"  was 
held  to  be  a  class  gift.  The  same  constraction  was  followed  m 
Viner  v.  Francis  {q),  and  in  Dimond  v.  Bostock  (r)— in  each 
of  which  cases  the  bequest  was  to  the  children  or  nephews  and 
nieces  of  a  person  dead  at  the  date  of  the  will-notwithstanding 
a  dictum  to  the  contrary  by  Kindersley,  V.-C,  in  Cruse  v.  Howell  (s). 
But  if  the  gift  is  to  named  individuals,  also  described  as  a  class, 
they  take  as  persona?  designatte ;  as  in  Bain  v.  Lescher  (t),  where  the 
gift  was  to  "  the  children  of  L.  D.,  to  wit,  J.  D.,  E.  D.,  and  A.  D. 


Class  ascer- 
tained in 
testator's 
lifetime. 


(J)  Per  Lord  Selborne,  in  Pearka  v. 
Mostley,  5  App.  C.  722.  „„„„^ 

(m)  Ante,  p.  333,  and  Chap.  XXXVI. 

(n)  L.  B.,  10  Ch.  358. 

(o)  4  Hare,  254. 

(p)  17  Bca.  605. 

(o)  2  Coi,  190. 

(r)  L.  B.,  10  Ch.  358. 

(<)  4  l>rew.  216.  See  also  Allen  v. 
CaUow  (3  Ves.  289)  and  Ackerman  v. 
Burrows  (3  V.  *  B.  54),  wUitU  are 
sometime*   cited   in   support   of   the 


theory  that  such  persons  take  u 
personK  designatse.  In  Caixs  v.  Valton, 
86  L.  T.  129,  8.  c.  8.  n.  Kekeutck  v. 
Barker,  88  L.  T.  130,  where  the  gift 
was  to  •'  (i.  B..  M.  B.,  and  thr  children 
now  Using  of  R.  H.,"  there  9«-ni«  to 
have  been  some  divergence  ot  judicial 
opinion  on  the  question  whether  it  was 
a  gift  to  a  class,  but  the  question  ot 
lapse  did  not  arise. 
(t)  11  Sim.  397. 


OIFT9  TO   A  CLASS. 


KnA  even  if  they  are  not  described  by  name,  but  only  by  number, 
tvake^l  persons  designate;  thus  a  bequest  to  "the  five 
they  take  as  P     ^^  ^  ^^^^^  ^^  ^  ^,j^     I„  Be 

t£"(t  the  teltr^ireete/certam  moneys  to  be  divided 

"TlidTr'  equX'and  between  all  my  children,  except  that 
*"    ddt    sonJ  .  shall  receive  30/.  less  than  each  of  my 

ler  Sdren"  It  was  held  by  Bacon,  V.-C,  that  the  res.due 
l:g,tn  to  the  children  as  persona,  designate.    The  decjs.on 

»lf  he  share  of  a  deceased  child  from  lapse  under  sect.  33  of  the 
Ss  I':  Wbut  on  pr.nciple  the  dec.sion  seems  difficult  to  just.fy. 
for  it  would  have  excluded  an  after-born  child  (X). 

Xn^roal  V.  Harrison  (,)  it  was  held  that  a  gi  t  to  the  brod.er 
and  sfst.r  of  A.  and  mv  brothers  and  sister  equally,"  was  a  gift  o 
theindlvlluals  in  question,  living  at  the  date  of  the  wiU,  as  persons 

^iZT.  testator  gives  pecuniary  legacies  to  a  number  of  persons 
bv  n  me  and  gives  the  residue  to  •■  all  the  before  mentioned 
LTar;  legati,"  with  cerUin  exceptions,  in  proportion  to  the 
riunt.  of  their  legacies,  this  is  not  a  gift  to  them  as  a  c  ass  and 
one  of  them  dies  in  the  testator's  lifetime  his  «»^7  l^P**^**  ^'i"  ."" 
a  .ift  to  persons  by  reference  may  be  (or  have  the  same  effect  as) 
a  gift  to  them  as  a  class,  if  that  intention  appears  (a). 

It  has  been  already  mentioned,  that  a  gift  to  such  of  a  number 
of  named  prsons,  as  are  living  at  a  particular  time,  or  surNive  the 
testator,  is  equivalent  to  a  gift  to  a  class,  so  far  as  the  question  of 
lapse  is  concerned  (6).  <.     ,    .  u  i„    fi,„ 

•'  It  is  not  clear,"  says  Mr.  Jarman  (0,  what  wou  d  be  the 
effect  of  a  gift  to  certain  other  classes  of  persons,  as  to  the  next  ot 
kin  or  relations  as  tenants  in  common  of  A.,  a  person  who  dies  in 
the  lifetime  of  the  testator,  m  the  event  of  any  of  the  next  of  km  or 
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WhiTC  indivi- 
dual are  de»- 
rribt-d  only  by 
relationship. 


l)o»cription 
by  reference. 


PerRonB  living 
at  a  certain 
time. 


Gift  to  next 
of  kin  or 
relations. 


(h1  He  Smilk'-^  TrusU,  9  Oi.  D.  U". 
iftiord  V.  Oriorrf,  1 1W3J  1  Ir.  K.  121. 

(1)  l,">('li.  D.  H4. 

(ic)  Tost.  p.  445. 

(x|  See  tlie  oases  cited  post.  Chap. 
Xl.ll.  The  quesition  n\MH\  in  these 
eases  »Uf!i!est9  the  desirability  of  ex- 
tending se<t.  Xi  of  the  Wills  Act  to 
gifts  to  elas.'tes. 

iyl  7    Be».    4i».     Compare   Jonf»   v. 
Frmin.   li  W.   R.  3tH»,  where  Wootl. 
V.-C.  seems  to  have  held  that  a  gift  to 
"  my  nephews  and  nieces  "  was  a  gi< 
to  individuals  and  not  to  a  class  ;   but 

■  it  \i  a.  very  shortly  rvported  judg- 


ment and  difficult  to  fr)llow  '•  :  per 
North.  .1.,  in  Ht  Han-.am,  11807!  2  Cli. 
id 

(-)  Re  (,'ih*«i"»  rri<.*M,  2  .!.  A  H.  tl.ili : 
compare  .V.fW«.n  v.  Fulr.ekmv.  . 
Oiff  20'J  As  to  thed'Tisionin  Wm.<«« 
V  kfllett  (3  Sm.  &  <i.  2ti4).  «here  th.' 
becpiests    were    el     'iiable,   vide    ante. 

p  "M'.l. 

((I)  Se.-KRifffcJv.^-.«W,2M.&  K.29.), 

^°(6)Vs%.r.  18  Ch.  1).  tiU;  «. 
Fenlher^toiie'K  Trimli.  22  Ch.  U.  lU, 
supra,  p.  430. 

(<■)  First  ed.  p.  299. 
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relations  dying  in  the  interval  between  the  decease  of  A.  and  of  the 
testator ;  since,  in  every  case  where  such  a  gift  has  occurred  (and 
in  which  the  entirety  has  been  held  to  belong  to  the  surviving  next 
of  kin  at  the  death  of  the  testator),  the  bequest  seems  to  have  con- 
tained no  words  which  could  operate  to  sever  the  joint  tenancy  '  (rf). 
In  Ham'g  Trusts  (e),  though  there  were  words  which  severed  the 
joint  tenancy,  yet  there  were  other  words  which  prevented  the 
legatees  from  taking  as  a  class  ;  Sir  R.  T.  Kindersley,  V.-l'.,  how- 
ever, appears  to  have  been  of  opinion  that  without  the  latter  words 
the  gift  would  have  been  a  gift  to  a  class,  and  would  have  taken  effect 
in  favour  of  those  only  who  survived  the  testator. 

As  a  general  rule,  a  gift  to  "  my  executors  herein  named,"  bene- 
ficially as  tenants  in  common,  is  a  gift  to  them  as  individuals,  and 
not  as  a  class,  so  that  if  one  of  them  predeceases  the  testator,  or 
renounces,  his  share  lapses  {/).  The  case  of  Knight  v.  Gnuhl  (q)  is 
no  authority  to  the  contrary.  There  the  testator  bequeathed  the 
residue  of  his  estate  "  to  my  executors  hereinafter  named,  to  enable 
them  to  pay  my  debts,  legacies,  funeral  and  testamentary  chaij;es, 
and  also  to  recompense  them  for  their  trouble,  equally  between 
them  "  ;  and  it  was  held  that  the  executors  took  as  a  class  in 
their  official  character,  and  that  one  having  predeceased  the  testator. 
the  whole  went  to  the  survivors.  The  decision  no  doubt  gave  effect 
to  the  intention,  for  the  "  recompense  "  was  to  go  with  the  "  trouble.' 
Besides,  the  survivors  took  the  whole  in  trust  to  pay  debts  ;  and 
the  same  persons  were,  by  the  words  of  the  will,  entitled  to  keep 
for  their  own  benefit  what  remained  after  such  payment.  The 
case  turned  on  the  special  terms  of  the  will  (i). 

m.— Devises  of  Legal  (or  Beneficial)  Ownership  only.  Mr. 
Jarman  points  out  (/)  that  "  where  the  devise  which  lapses  com- 
prises the  legal  or  beneficial  ownership  only,  of  course  its  failure 
creates  a  vacancy  in  the  disposition  merely  to  that  extent.  Thus,  if 
a  testator  devise  lands  to  the  use  of  A.  in  fee,  in  trust  for  B.  in  fee, 
and  A.  die  in  the  testator's  lifetime,  the  legal  estate  comprised  in 
the  lapsed  devise  to  A.  devolves  to  the  testator's  heir  (k),  (or,  if  tk 


id)  Bridge  v.  Abbot,  3  Br.  C.  C.  224  ; 
Vaux  V.  Utndtrgon,  IJ.  &  W.  388.  n. 

(e)  2  Sim.  N.  S.  106 ;  see  this  case 
stated  post,  Chap.  XLI..  where  the 
cases  settling  the  period  at  which  next- 
of-kin  are  to  be  ascertained  arc  stated. 

(f)  Barber  v.  Barber,  3  Myl.  &  C.  688  ; 
Hoare  v.  OOmriu,  33  L.  J.  Ch.  586. 

ig)  2  Myl.  4  K.  295. 

(i)  The  case  is  always  treated  as  a 


decision  on  gifts  to  a  clans  («•*  fi« 
aibaon's  Tru'ts,  2  J.  &  H.  p.  (Mi2). 

(,)  First  ed.  p.  290. 

(It)  In  the  case  of  a  person  dyine 
since  1897,  the  legal  estatf  would 
devolve  to  his  personal  reprtwiitativi's. 
who  would  apparent  Iv.  under  soct.  2  of 
the  Land  Transfer  Act,  1897,  liold  it 
ait  tni«tees  for  A. 
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GIFTS  BY   WAY   OF  CHARGE  OR  CONDITIOS. 

u  K      h^n  made  or  republished  since   1837,  and  contoins  a  _ 
"" ,       .^se  then  Z  the  residuary  devisee,)  charged  with  a  trus 

Tr  atsU^r  gave  (inter  alia)  to  A.  his  real  estates,  to  hold  to 
lT[het,Txecutols,admmistrato..andassigns.upon  trust  to 

-7ri:::i^"r^^^.tr^r^:nr^:i" 
rr;:rd:rs..upontr.t.c.ve^^^^^ 

^"  t  T  :S  i::ti::ttr'n.::^.  V:^  -m,  -everth. 

r'  hat  tt  legal  rnhentance  passed  to  A.  under  the  dev.se.  Lord 
r^nrn  suLeS^^^  a  doubt  ither  the  doctrine  would  apply  to 
a  a  in  whi  h^e  trustee  had  no  duty  to  perform,  as  m  the  case  of 
devi  to  the  use  of  A.  in  fee  m  trust  for  B.  It  seems  d.fficult  to 
dito"  er  any  solid  ground  for  distmguishmg  such  case.. 

IV  -Gifts  by  way  of  Charge  or  Condition.--Mr.  Jarma"  also  Uj«. - 

\r,,A  that ''  where  an  estate  is  devised  to  one,  charged  .barged 
'";;  :  Z  «  motv  eitr  annual  or  in  gross,  in  favour  of  another    prope.y. 
:,;:..;;  s  no  atcted  by  the  lapse  of  the  devise  of  the  onerated 
Itt       Thus,  if  Blackacre  be  devised  to  A.  and  h.  he.rs 
aS  with  or  ;n  condition  that  he  pay  50?.  a  year,  or  he  sum  of 
Sto  B    and  it  happens  that  A.  dies  in  the  testator  s  hfetime 
^(thrtesU's)  heir  at  law  (or  his  residuary  d™e,  .f  the  wJl 
s  biect  to  the  new  law),  will  take  the  estate  charged  with  the 
InnuUv  or  legacy  in  question  (h).    This  principle  is  strongly  ex- 
1    ed  n  the  L  of  Oke  v.  Heath  (o),  in  which  a  person  having 
Tpo.. r  of  appointment  over  a  sum  of  money,  by  will  ap  >ointed  a 
Z  ..m  (par't  of  the  fund  in  question)  to  A. ;  and  -  eon^J-t.n 
thereof  A.  was  to  pay  to  his  mother  an  annuity  o   100  .  du^mg  h«J 
f„   her  separate  use,  and  to  enter  into  a  bond,  with  a  penalty 
Z  pavment  thereof;    and  the  testatrix  gave  the  residue  o 
vhat  she  had  power  to  dispose  of  to  B.     A.  die,'  in  the  testatrix  s 
;  ::;,  vet  the  mother  was  held  to  be  -t'tled  to  her  annu.  y  ^^^^^ 
.,f  the  fun<l.  the  whole  of  which,  by  the  death  ot  A.,  had  devolved 

to  B.,  the  tesiduar,'  appointee. 

.™.i)i  «  liir   N  S  1231.  andon  appeal 
,n  4  Ad.  &  EU.  582  [183«1.  :^'';e  the  point  d,,!  n...  arise-)  2  0.  F. 

(„)  Wtgg  V.  tt,gg.  1  ^tW.  382  .  H.fM      a  J.  *.*  ^.^^  ^-      yy  „, 

V  W.,y.  2  Atk.  605  ;   B.  K,rk,  21  tU.       431,jherc^  tjj  ^^^  ^^^^^^, ,.,,,,,. 

U.  4j1.  . 

((,)  1  Ves.  sen.  13."..     !>»-•  He  Arraw- 
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"  In  the  converse  ease,  namely,  where  the  person  for  whom  the 
money  is  to  be  raised  dies  in  the  testator's  lifetime,  it  iu  more 
difficult  to  determine  the  destination  of  the  lapsed  interest,  the 
question  being  then  embarrassed  by  the  conflicting  claims  df 
the  devisee  of  the  lands  charged,  and  of  the  heir  of  the  testator : 
the  former  contending  that  the  charge  has  become  extinct  for  his 
benefit ;  and  the  latter,  that  the  lapsed  sum  is  to  be  regarded  as 
real  estate  undisposed  of  by  the  will. 

"  This,  at  least,  is  clear,  that  where  land  is  charged  with  a  sum 
of  money  upon  a  contingency,  and  the  contingency  does  not  hapin-n, 
the  charge  sinks  for  the  benefit  of  the  devisee  (w).  As  in  th  case 
of  a  devise  of  land  to  A.,  charged  with  a  legacy  to  B.,  provided  H. 
attain  the  age  of  twenty-one,  as  to  which  Lord  Eldon  ((/)  has  observed, 
'  The  devise  is  absolute  as  to  A.,  unless  B.  attain  the  age  of  twenty- 
one  :  if  he  does,  he  is  to  have  the  legacy.  But  his  attaining  the  age 
of  twenty-one  is  a  condition,  upon  which  alone  he  is  to  have  it 
and,  if  he  does  not  attain  that  age,  then  the  will  is  to  be  read  as 
if  no  such  legacy  had  been  given,  and  the  heir  at  law  does  not  come 
in  because  the  whole  is  absolutely  given  to  the  devisee ;  but  a 
gift  which  fails  must  clearly  be  intended,  upon  the  failuu'  nf  tlie 
condition,  to  be  for  the  benefit  of  the  devisee.'  It  would,  of  course. 
be  immaterial,  in  such  case,  whether  the  death  of  the  legatee  during 
minority  occurred  in  the  testator's  lifetime  or  afterwards. 

"  Where  a  legacy,  payable  in  futuro,  though  not  expressly  con- 
tingent, is  bequeathed  in  such  a  manner  as  that  it  would  fail  by 
the  death  of  the  legatee  before  the  time  of  payment,  (and  such  is 
always  the  rule  where  the  postponement  is  referable  to  the  circum- 
stances of  the  legatee,  and  is  not  made  for  the  convenience  of  the 
estate,)  the  case  evidently  falls  within  the  principle  of  Lord  Eldons 
reasoning  ;  and,  con'^e quently,  if  the  legatee  die  before  the  vesting 
age,  whether  in  the  lifetime  of  the  testator  or  not,  the  cliarge  sinks 
in  the  estate. 

"  It  is  to  be  observed,  also,  that  a  legacy  which,  though  origin- 
ally made  contingent,  beconn  -  absolute  by  the  effect  of  events  in 
the  testator's  lifetime  (subject,  of  course,  to  a  liability  to  failure 
by  lapse),  is  to  be  regarded,  in  applying  the  doctrine  in  question. 


(p)  Att.Gen.  v.  Milner,  3  Atk.  112; 
Croft  V.  Slee,  4  Ve».  00 ;  He  Cuoptr's 
Truits,  23  L.  J.  Ch.  25.  4  D.  M.  &  G. 
757.  "  But  such  a  gift  as  that  in  Att.- 
Gen. V.  Milner.  would  now  be  held  to 
be  vested."     (Note  by  Mr.  Jaiiuan.) 

iq)  Tregonwtll  v.  Sydenham,  3  Dow, 


210.  Ah  to  t'.o  elTect  of  an  express 
direction  by  the  testator  that  in  a 
certain  event  the  sum  i.i  to  sink  into  his 
residuary  personal  estate,  see  .lohnsvii  v. 
Webster.  4  D.  M.  &  (!.  474,  post, 
Chap.  XXII. 
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in  precuselv  the  same  light  as  if  it  were  originally  absolute,  rhus,  > 
?land  be  devised,  charged  with  a  specific  sum  to  A  on  cond-  mn 
„{  his  attaining  the  age  of  twenty-one  years  and  A.  do  attain 
that  ape,  and  subsequently  die  in  the  testators  hfet.me,  the  g.  t 
receives  the  same  construction  as  if  it  had  not  or.gmally  l>een  made 
conditional  on  his  attaining  the  prescribed  age."  ,„,,i„.,,,n  o! 

With  respect  to  the  general  question,  as  to  the  destination  ot   ^,,,,„p,„,,„ 
sums  charged  on  real  estate  wliich  lapse  by  the  death  of  tlie  legatee  .,„t  „f  u„a. 
in  tiio  te.stator'8  lifetime,  or  the  gift  of  which  is  voul  .     mitio,  the 
older  authorities  are  chiefly  cases  in  which  gifts  of  s^cific  sums 
„ore  void  ab  initio,  and  the  decision  in  each  case  generally  turned 
upon  tlie  .luestion  whether  the  gift  was  an  exception  from  the 
romduarv  devise.or  a  mere  charge  upon  the  land.     Owing  u,  the 
Imiitod  operation  of  a  residuary  devise  under  the  old  law  (r),  il 
the  pift  wus  an  exception,  the  heir  took  the  benefit  in  tin-  event  ot 
its  failure  •    if  the  gift  was  a  mere  charge  on  the  land,  the  specific 
aevi-  -e  took   the   benefit   of   its   faUure  (»).     The   cases   are  not 
altogether  consistent,  partly  because  some  of  them  proceeded  on 
■  the  strong  reluctance   in  the   Court  to  disinherit  an   heir   at 
law  •'  It),  while  in  other  coses  the  Court  treated  the  question  as 

'"'iho  leadiLrcase  in  favour  of  the  heir  is  Anwld  v.  Chapman  (») ;   l)^oUK.ns  „,^ 

there  the  testator  devised  a  copyhold  estate  to  A.,  he  causing  to  ,„.ir. 

be  paid  to  the  executors  the  sum  of  1.000/.,  and  after  payment  of 

debts  and  legacies  tl  e  testator  gave  all  the  residue  of  h.s  real  and 

prscnal  estate  to  a  charity :    the  1,000?.  being  included  m  the 

residuary  beijuest  to  the  charity,  the  gift  of  A  was  void,  and  the 

question   arose   whether  it  should   go   to    the  heir  or   sink   for 

the  benefit  of  A.     Lord  Hardwicke  held  that  it  went  to  the  lieir. 

apparentlv  on  the  ground  that  the  direction  to  ppy  to  the  executors 

severed  it  from  the  devise  of  the  land,  so  as  to  prevent  the  devisee 

from  having  any  interest  in  it,  but  as  the  gift  of  it  to  the  chanty 

was  void,  it  retained  the  character  of  land  and  went  to  the  heir  as 

undisposed  of  real  estate  (r).     Lord  Hard«:ke's  decision  seems 

to  have  turned  entirely  on  the  direction  to  pay  to  the  executors, 


(r)  See  Chap.   XXV. 

(»)  Per  I.oich,  M.H  .  'Vwl-f  v.  Sta- 
doners'  Co.,  i  My!.  &  K.  T-.  21)4. 

Id  See  the  rvmark":  of  't.>n\  Camden 
ill  Unmmr  v.  Untliim  ;.Vriih.  643),  and 
of  Lord  Eldon  in  Tregonuell  v.  Sydeii- 
hnm  (3  Dow,  210).  The  views  of  Mr. 
.farnian,  as  expresaed  in  the  first  edii..)n 
<.l  tills  work,  v-rc  aUr.  strongly  in 
favour  of  the  heir.     The  tendency  of 


the  Courts  »eems  now  to  be  llie  other 
way  :  we  freeman  v.  Frteman,  .">  U.  M. 
&  6.  7(M. 

(h)  1  Vea.  sen.  108. 

(t)  See  Uml  Eldon's  reni»rk.<  in 
Trrgonwell  v.  Sydenham.  3  l>o».  at  p. 
211  ;  and  in  Sidney  v.  fhelley.  HI  Vcs. 
303.  See  also  the  comment.H  of  Wood, 
V  -C  on  Unnld  v.  Ckapman  in  Hrjilin- 
stall  V.  (inlt.  2  .1.  i  H.  44!t. 
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DOCTKINE   OF  LAPSE. 

tor  he  said  that  if  the  devise  had  been  on  condition  to  pay  the  1 ,000?. 
to  the  charity,  the  condition  would  have  been  void,  in  which  case 
it  seems  clear  that  A.  would  have  ta.en  the  land  free  from  the 
condition.  In  Gravenor  v.  HaUum  (ir)  land  was  devised  suhjort 
to  a  charge  in  favo-  ^f  a  charity,  and  it  was  held  that  the  heir 
took  the  benefit  of  u  .^dure,  but  the  decision  seems  to  have  turned 
partly  on  the  fact  that,  subject  to  the  charge,  the  land  was  devised 
in  tnist  for  sale,  and  the  case  therefore  seems  to  come  more  properly 
under  another  head  (x).  In  Blnid  v.  Wilkim  (y)  land  wa.s  devised 
to  E.  N.  in  fee,  upon  condition  that  her  executors  and  adminis- 
trators should  pay  10/.  to  a  charity :  it  was  held  that  the  lo/. 
should  go  to  the  heir,  as  part  of  the  produce  of  th(  land  undisposed 
of.  The  report  is  too  short  to  make  the  case  an  authority  of  anv 
value;  it  seems  inconsistent  with  the  princ=/  '■"*  where  land 
is  devised  subject  to  an  invalid  condition,  the     ■  t  s  the  land 

free  from  the  condition  (z).    Henchman  v.  ....    '    -     ,t)  is  also  an 
unsatisfactorv  case. 

Among  the  decisions  in  favour  of  the  devisee,  the  earliest  is 
Jackson  v.  Hurlock  (b) :  there  the  testator  devised  lands  to  A.  subject 
to  and  charged  with  a  sum  which  he  afterwards  directed  to  W 
paid  to  charities  :  it  was  held  that  the  charge  sank  for  the  benefit 
of  A  In  Kenwll  v.  AbboU  (c),  Arden,  M.R.,  said  that  after  some 
difference  of  opinion  it  was  then  (1799)  perfectly  settled  that  if  an 
estate  were  devised,  charged  with  legacies,  and  the  legacies  frded, 
no  matter  how,  the  devisee  should  have  the  benefit  of  it,  and  take  the 
estate.    King  v.  Denison  (d)  and  Cooke  v.  Stationers'  Co.  (e)  are  to 

the  same  effect. 

Since  the  Wills  Act  many  cases  have  been  decided  bearing  on 
this  question.  In  considering  them  the  alteration  made  in  the 
law  bv  sect.  25  of  the  Wills  Act  (/)  must  be  borne  in  mind. 

In  'Ridnway  v.  Woodhouse  {g),  where  a  testator  devised  real 
estate  in  trust  for  his  wife  for  her  life,  but  in  case  his  wife's  sister 
should  reside  with  her,  he  directed  his  trustees  to  retain  out  of  the 
rents  100/.  for  everv  day  of  such  residence,  and  pay  the  same  to  a 


(tt)  Amb.  643. 

(X)  Post.  Chap.  XXII. 

(«)  1  Br.  C.  C.  01  n. 

(:)  Arnold  v.  Chapman,  supra; 
Wright  v.  Bow.  1  Br.  C.  C.  61.  See 
also  Cooke  v.  Stationers'  Co.  (3  Myl.  4 
K.  262).  where  Leach,  M.R.,  said  that  a 
devise  upon  condition  to  pay  certain 
legacies  was  no  more  than  a  charge  of 
the  legacies. 


(a)  2  S.  &  St.  408  ;  3  Myl.  &  K.  485. 
(fc)  Amb.  487  ;  better  reported  ■.'  Ed. 

263. 

(f)  4  Ves.  802.  See  Harnmil'iii  v. 
Hereford.  1  Br.  C.  C.  61 ;  Hak  '  Ihll, 
12  Ves.  497. 

(d)  1  V.  &  B.  260. 
(c)  3  My.  A  K.  262. 
(/)  Post,  Chap.  XX\ . 

(g)  7Bca.437. 
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charitv,  Lord  Langdale,  M.R.,  said  :  "  The  direction  to  pay  to  the  chattw jui. 
charitv  is  void,  and  consetiuently  the  dirertion  to  retain,  so  far  as 
it  was  intended  to  operate  for  the  benefit  of  the  charity,  was  aUo 
void,  and  had  no  effect ;  and  that  purpose  failing,  I  think  the  direc- 
tion to  retain  must  fail  altogether."  ,     „  ^ 

The  point  under  consideration  was  much  discussed  in  Re  Umper  $  f^^P*' ' 
Trmti  (h),  in  which  there  was  a  specific  deviw  on  trust  in  the  first 
place  to  raise  2,000/.  by  sale  or  otherwise  ;  and.  "  after  raising  as 
aforesaid  "  the  estate  was  to  be  in  trust  for  the  testator'.s  sou  and 
his  is.sue.'   One  half  of  the  I'.OOOi.  was  directed  to  be  held  in  trust  for 
a  aauphter  of  the  testator  for  life,  and  afterwards  for  her  children. 
Then  followed  a  residuary  devise.     The  daughter  survived  the 
tMtator.  but  died  without  ever  having  had  a  child  :    it  was  held 
that  the  2,000/.  was  a  charge  on  the  estate,  and  not  an  exception, 
and  that  the  1,000/.  which  lapsed  sank  for  the  benefit  of  the  specific 
(leviHt-e.    Sir  W.  P.  Wood,  V.-C,  treated  the  distinction  between 
an  exception  and  a  charge  as  settled  ;   the  question  was  to  which 
head  the  case  before  him  belonged.     He  said  :  "  1  was  very  nuich 
struck  throughout  with  the  ingenious  argument  in  support  of  its 
being  an  exception.     But  when  one  looks  through  the  cases,  one  in 
surprised  to  find— I  do  not  know  whether  any  case  has  arisen- 
but  I  do  not  find  a  single  case  in  the  books  where  a  sum  «.f  money 
to  be  paid  out  of  an  estate  has  ever  been  held  to  be  an  exception. 
I  cannot  find  a  single  case  in  the  books  to  that  effect." 

In  Siitrliffe  v.  Cole  (j)  the  testator  devised  lands  specifically  to 
A  subject  to  a  charge  of  7,000/.,  which  he  directed  his  executors  to 
iaise  by  mortgage  or  sale,  and  he  directed  1,000/.,  part  of  the  7,000/. 
to  h<'  appropriated  to  a  person  who  predeceased  the  testator. 
Kinderslev,  V.-C,  held  that  A.  took  the  estate  discharged  of  the 
1.000/.  ■'  If  there  is  a  devise  of  real  estate  less  something,  a  devise 
with  an  exception  out  of  it,  the  devist^e  can  take  no  more  than  the 
actual  devise.  But  if  there  is  a  devise  subject  to  a  charge  for  the 
particular  purpose  of  a  benefit  to  some  individual,  then  it  is  a 
devise  of  the  whole  estate,  and  not  of  an  estate  less  something." 

In  Tufker  v.  Kayess  (k)  the  testator  bequeathed  to  his  executors 
a  sum  of  money,  "  to  be  chargeable  and  paid  as  hereinafter  men- 
tioned." upon  trusts  which  eventually  failed  by  reason  of  the 
ttstator  leaving  no  children ;  he  then  devised  certain  lands  to  A. 


ih)  23  L.  J.  Ch.  25 ;  4  D.  M.  &  0. 
T.'iT.  !>«■  Kp  Xewberry's  Trustx,  5  Ch. 
i).  74o.  In  that  i-ai>t-"th<>  question  did 
not  arise,  because  the  charge  was  on 


land  comprised  in  a  residuary  devise. 

(j)  3  Drew.  ISri. 

(iM  K.  *  J.  330.     .S(*  also  Re  Clu- 
Intca  TrttslK,  IJ.  &  H.  fi39. 
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cHArt..  «...  .ubject  to  the  payment  of  the  uid  8,im  :  it  w«  held  by  W.hkI,  V.-C. 

■ that  the  ewe  fell  within  the  principle  of  Re  Coopers  IruM*  (I). 

and  that  the  charge  sank  into  the  devised  property  for  the  Wn.tit 
of  the  devise.    The  V.-C.  said  :  "  It  comes  back  to  the  old  distim 
;  ion  between  an  exception  and  a  charge.    The  true  test  bung  this : 
Is  the  thing  in  .iui»tion  excepted  out  of  the  devised  property^id 
the  testator  mean  to  give  that  property  minus  the  thing  in  (question. 
or  is  it  a  charge  upon  the  devised  property  ?     If  it  is  excepted  out 
of  the  devised  property,  it  goes  to  the  residuary  devisee  ;  if  it  i.  a 
charge  on  the  devised  property,  it  sinks  into  that  proj)erty  (or  tlie 
benefit  of  the  person  to  whom  it  is  devised  ;  and  this  ease,  I  mu>t 
say,  is  one  of  the  strongest  1  ever  saw  of  the  latter  dewnption. 
I  made  the  observation  in  Re  Cooper's  Legacy,  that '  Ido  not  find  a 
single  case  in  the  books  where  a  sum  of  money  to  be  paid  out  of  an 
estate  has  ever  been  held  to  be  an  exception,'  and  I  am  still  of  that 
opinion  "    However,  in  H 'ptinstall  v.  Golt  (m),  the  Vice-Chancellot 
took  somewhat  different  ground.    There  the  testator  gave  hL« 
daughter  four  cottages  subject  to  a  charge  of  1501.,  and  bwiueatlu-d 
aU  his  personal  estate  to  certain  children  and  grandchildren,  includ- 
ing the  daughter.    No  specific  disposition  was  made  of  the  mi. : 
it  was  held  that  the  150/.  sank  for  the  benefit  of  the  devisee.    The 
V  -C.  explained  that  the  principle  on  which  he  acted  in  ReVm^kr* 
Trusts  (»),  was  •  that  if  you  can  ascertain  from  the  terms  of  a  will 
that  a  charge  is  meant  as  an  exception  out  of  a  gift,  there  the 
charge  will  be  operative,  although  the  disposition  of  it  may  not 
take  effect ;  but  that  where  the  purpose  of  the  charge  is  merely  to 
provide  for  some  object,  and,  subject  to  such  purpose,  to  le.ve 
the  estate  to  the  devisee,  there,  if  the  purpose  fails,  the  charge  sinks 
for  the  benefit  of  the  devisee."    And  the  V.-C.  went  on  to  say  that 
in  Re  Cooper's  Trusts  the  legacy  was  contingent  on  the  daughter 
having  children,  and  this  not  having  happened,  the  charge  was 
held  to  sink  for  the  benefit  of  the  devisee,  but  "  if  any  child  had 
ever  been  in  existence,  I  apprehend  that  the  principle  of  Arnold  v. 
CW««H  (o)  would  have  applied."     If  the  V.-C.  meai.t  to  suggest 
a  distinction  between  the  failure  of  a  gift  by  reason  of  its  illegality. 
or  by  reason  of  there  being  no  one  in  existence  to  take  tho  benefit 
of  it  and  the  failure  of  a  gift  by  the  death  .,f  the  legatee  m  the  li  e- 
time  of  the  testator,  it  is  submitted  that  the  distinction  cannot  be 
supported  {/)).    The  question  is  entirely  one  of  intention  ;  unless 


{/)  Supra,  p.  443. 
(m)  2  J.  4  H.  449. 
(n)  Supra,  p.  443. 


(o)  Supra,  p.  441.  ,  ^..   ,     , 

(p)  See  the  decision  of  Kimlersley, 
V.-C,  in  Sutdiffe  v.  Cole,  supra,  p.  443. 
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the  t«»Utot  intended  to  ■«ver  the  gift  from  the  devise  for  aU  purposet 
«,  as  to  make  it  an  exception  from  the  devise,  the  devisee  will  take 
thf  benefit  of  ita  faUure,  whether  the  failure  ia  caused  by  lapse  or 
bv  any  othermeans.  ...      ,. 

It  wM-ms  to  follow  from  Lord  Hardwicke's  n^marks  in  Arnold  v. 
Chnimmn  (q),  that  if  a  testator  devises  land  subject  to  a  condition 
or  amrge  for  securing  the  payment  to  his  executors  of  a  cerUin 
sum  ..f  money,  and  does  not  expressly  dispose  of  this  sum.  it  wi  1 
become  part  of  his  personal  estate,  and  will  not  in  any  event  sink 
for  tlu'  iH-nefit  of  the  devisee.     No  such  case  seems  to  have  arisen. 
In  lln^install  v.  Gott  (r).  Wood,  V.-C,  thought  such  a  construe 
lion  possible,  but  in  the  circumstances  of  that  >-4ise,  inadmissible. 
1„  Simm,:m  v.  PiU  {»),  a  testator  by  his  will  directed  tliat  a  sum  of 
i;ml  and  interest  which  he  had  by  deed  charged  on  certain  r.-al 
..state  should  form  part  of  his  residuary  personal  estate,  whicli  he 
beduoathed  upon  trusts  which  were  void  as  to  the  interest  arising 
from  the  0,000J. :   it  was  held  that  this  interest  went  to  th.-  noxt  of 
kin,  and  did  not  sink  into  the  real  estate  or  go  to  the  heir  of  the 
tostator. 

V.-Oharges  on  Personal  Property.-Wherc  personal  property  J^i'^r;^,"" 
is  specifically  given  to  A.  subject  to  a  charge  in  favour  of  B.,  and  ,,ro,icrty. 
the  gift  to  B.  lapses,  A.  takes  the  benefit  of  the  lapse  (I).    The 
same  rule  appUes  where  the  charge  is  on  a  particular  fund  («). 

In  Fisk  v.  Att.-Gen.  (v),  a  testatrix  bequeathed  a  fund  upon  trust 
to  apply  as  much  of  the  income  as  should  be  necessary  in  keeping  a 
grave  in  repair,  and  to  divide  the  residue  among  the  poor  of  the 
parish :  it  was  held  that,  the  trust  to  repair  the  grave  being  void  (w), 
the  whole  income  was  applicable  to  the  charitable  purpose  (x). 
Questions  as  to  the  effect  of  lapse  in  the  case  of  a  charge  on  a  mixed 
fund  of  realty  and  personalty,  and  as  to  the  acceleration  of  estates 
and  interests  by  the  lapse  of  preceding  interests,  are  considered 
elsewhere  {y). 


Vl.-Provisions  of  Wills  Act.— The  doctrine  of  lapse  has  been 
modified  by  the  Wills  Act  in  three  important  particulars.    First, 


(?)  Supra,  p.  441. 

(r)  Supra,  p.  444. 

{»)  L  R.,  8  Ch.  978.  See  as  to  this 
case  Chap.  XXI. 

■t)  Pef  Wood.  V.-C,  in  Tveker  v. 
Kaytsi.  4  K.  at  J.  at  p.  342. 

(ill  Seott  c.  Salmond,  I  My.  &  K.  363. 


(i;)  L.  R.,  4  Eq.  521. 

(u!)  Supra,  p.  228. 

(x)  Followed  in  Re  Birkell,  9  Ch.  D. 
576  ;  Se  Vaughan,  33  Ch.  D.  187  ;  St 
RotjfrKin,  [19011  1  Ch.  715. 

(y)  Chap.  XXI,  and  post,  p.  452. 


Stat.  1  Vict, 
r.  26,  8.  25. 
Koal  estate 
comprised  in 
lapwd  or  void 
devises 
inchi<lfd  in 
rcsiiiuary 
devise. 
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C.AFTWIX..L  by  sect.  25.  which  providen,  "That  unlew  a  contrary  int.ntion 

shall  appear  by  the  will,  such  real  estate  or  interest  therein  a-<  ^liall 

be  comprised  or  intended  to  be  comprised  in  any  devise  in  ouch 
will  contained,  which  shall  fail  or  be  void  by  reason  of  tho  d^ftth 
of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of  sii.l, 
devise  being  contrar\'  to  law.  or  otherwise  incapable  of  taking  .rtect. 
shall  be  included  in  the  residuar>-  devise  (if  any)  contained  in  Kiuh 

wUl" 

It  seems  clear  that  the  object  of  this  enactment  was  to  rivo  to 
a  residuary  devise  the  same  sweeping  effect  with  regard  to  r.-al 
estate  as  a  residuary  bequest  has  always  had  with  regard  to  |..m(,i,. 
alty  (j).  Consequently  if.  under  a  will  made  since  1837,  a  siwitic 
devise  lajwes.  or  faiU  as  being  contrary  to  law,  the  land  so  d^vis,.,! 
passes  under  the  residuary  devise,  if  the  will  contains  one,  and  not 

to  the  heir  (a). 

Under  this  enactment,  the  gift  of  a  sum,  forming  an  exroptioii 
out  of  real  estate,  to  a  person  who  dies  in  the  testator's  lifetime,  or 
the  gift  of  which  is  void  ab  initio,  will  enure  for  the  benefit  oi  the 
residuary  devisee.  If,  however,  the  will  does  not  contain  an  oinra- 
tive  residuary  devise,  or  the  sum  excepted  affects  the  proprty 
comprised  in  the  residuary  devise,  such  sum  falls  to  the  heir.  (»{ 
course  the  act  has  no  bearing  on  the  question  whether  the  sura  he 
an  exception  or  simply  a  charge ;  nor  does  it  do  away  with  the 
rule  that  the  failure  of  a  mere  charge  enures  for  the  benefit  of  the 
specific  devisee,  and  not  of  the  residuary  devisee  (b) ;  nor,  again, 
does  it  apply  to  the  class  of  cases  first  noticed,  in  which  the  gift  of 
a  sum  of  money  charged  upon  land  on  a  contingency,  is  defeated 
by  the  failure  of  the  event  (whether  it  be  the  decease  of  the 
object  before  a  certain  age,  or  otherwise),  and  not  by  lapse. 

The  next  alteration  in  regard  to  lapse  relates  to  devises  m  tad, 
to  which  sect.  32  provides,  "  That  where  any  person  to  whom  any 
real  estate  shaU  be  devised  for  an  estate  taU,  or  an  estate  in  quasi 
entail   shaU  die  in  the  lifetime  of  the  testator,  leaving  issue  who 


,26. 


1  Vict.  c. 
g.  3;.'. 

Devises  in  tail 
not  to  lapse  if 
devisee  leavvo 
issue. 


{z)  Mr.  Jarman  thought  that  although 
this  was  "  the  immediate  design  "  it 
was  "  evidently  not  the  full  scope  of 
the  clause."  He  thought  that  it  altered 
the  rule  as  to  charges  sinking  for  the 
benefit  of  the  devisee  under  the  doctrine 
above  referred  to  (p.  440).  "  For 
instance,  if  a  testator  by  a  will  made 
since  1837.  devise  Blftckacrr  to  A.,  he 
paying  to  B.  500/..  and  aU  the  residue 
of  hU  estate  to  C.  and  it  happen  that  B. 
dies  in  the  testator's  lifetime,  the  charge 


will  not  sink  for  the  benefit  of  A.,  but  will 
be  raisable  for  the  residuary  devise*  ' 
(Brst  ed.  of  this  work.  p.  310).  It  is 
quite  clear  from  the  cases  above  oitfd 
(pp.  443  seq.).  that  the  section  has  no 
such  operation. 

(o)  CarUr  v.  UanetU,  3  Jur.  N.  S. 

788. 

(h)  TudctT  V.  KaytM,  4  K.  *  J-  339 ; 
Sutdiffe  V.  C<Ae,  3  Drew.  13d  :  24  L.  J. 
Ch.  486 ;  and  see  ante,  pp.  443  et  ieq. 
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PRUVtlllOMS  or  WILW  ACT. 

woul.l  be  inheriuble  under  such  enUil,  and  any  »uch  mw 
y  living  at  the  time  of  the  death  of  the  testator,  such  devise  .. 
„o»  Ir.'we.  but  shall  take  effect  as  if  the  death  of  such  inrson  had 
luippiK  a  immediately  after  the  death  of  the  testator,  unless  a 
contran-  intention  should  api>.'ar  in  the  will." 

Th.'  third  and  remaining  alteration  concerns  gifts  to  the  chil.lr.'ii  J*,<;jJ-^^^^^^^ 
or  otli»'r  iiwwe  of  the  teaUtor,  as  to  whicu  sect.  X\  declares,  "  That  ^'^^ ;;,.;,'  *; 
wher.  anv  {xTson.  being  a  child  or  ..ther  issue  „f  the  testaf.r   to  ;;J»;r;'-'"- 

wht)tn  anv  real  or  {KTsonal  estate  shall  lie  devisi'd  or  l)equeathe<l.   ,..,^,, „. 

for  any  estate  or  interest  not  deU'rminable  at  or  before  the  death  of  .mt  to  Up*. 

such  iH-rson,  shall  die  in  the  lifetime  of  the  testator,  leavinR  issue. 

and  any  such  issue  of  such  person  shall  be  living  at  the  time  ..( tlie 

death  of  the  testotor,  such  devise  or  beijucst  shall  not  lapse,  but 

shall  take  effect  aa  if  the  death  of  f     \  person   had   hapi>«>neil 

iniine<liately  after  the  death  of  the  testa        unless  a  contrary  inten 

tion  shalUppear  by  the  will."  .   ,         , 

•  It  will  be  observed,"  bayu  Mr.  .lannan  (r),  that  the  Words  Remark. upon 
•  such  issue,'  occup-iag  in  sec.  'C-''  «dmit  of  application  either  to  the  '  ^  '^'  '  -"• 
issue  inheritable  v.  I.  •  the  ental  surviving  the  deceased  devisee. 
or  the  issue  inheritabie  under  the  entail  generally,  whether  living 
at  tlie  death  of  the  devisee  or  not.  According  to  the  latU>r  con- 
sti-uction,  if  there  be  issue  living  at  the  death  of  the  devisee  or  legatee, 
and  also  issue  living  at  the  death  of  the  testator,  the  requisition  of 
the  statute  is  satisfied,  though  the  same  issue  should  not  exist  at 
both  i;eriods.    Thus  if  lands  be  devised  to  A.  in  tail,  who  dies  in 

the  testator's  lifetime,  leaving  an  only  child,  and  such  child  after-    _ 

wards  die  in  the  testator's  lifetime,  leaving  issue  who,  or  any  of  '^[  ;';;;,|^^'"'^ 
whom,  survive  the  testator,  the  devise  would,  it  is  conceived,  be 
preserved  from  lapse.     In  the  33rd   section,    however,    there   is 
more  difficulty  in  adopting  a   similar  construction ;    for  in  this 
clause  the  words  '  such  issue  '  would  seem  to  apply  exclusively  to 
the  issue  living  at  the  death  of  the  devisee  or  legatee  ;  and  if  so, 
the  result  would  be  that  in  the  case  of  a  gift  to  a  child  of   the 
testator,  if  it  should  happen  that  such  child  dies  in  his  lifetime 
leaving  issue,  and  such  issue  also  dies  leaving  issue  who  survives  the 
testator  (certainly  rather  a  large  assemblage  of  contingencies  to  be 
crowded  into  the  testator's  lifetime),  the  existence  of  the  last- 
mentioned  issue  would  not  prevent  the  lapse,  the  issue  surviving 
the  testotor  not  being  the  same  issue  as  existed  at  the  death  of  the 
legatee.    But  here,  also,  pocsibly  a  liberal  construction  would  be 


Whether  name 
issue  must  be 
livini;  at  death 


(e)  Fint  ed.  p.  312. 
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Wills  A'  *  doos 
not  apply 
where  gift 
does  not 
lapse,  but 
property 
passes  over  to 
another. 


DOCTRINE  OF  LAPSE. 

ad.  d  by  considering  the  word  '  issue '  to  be  used  as  nomen 
coUectivum.  namely,  as  including  every  generation  of  .s.su.  and 
not  merely  as  designating  the  particular  individual  or  ind.v.duak 
living  at  the  death  of  the  legatee;  so  that  the  existence  of  any 
person  belonging  to  the  same  line  of  issue  at  the  death  of  the 
Ltator  would  suffice  to  prevent  the  lapse  ;  and  m  favour  of  tin. 
construction  may  be  urged  the  desirableness  of  ass.m.laf  ng  the 
effect  of  these  two  sections  of  the  statute,  from  the  penn-n.  anu 
juxtaposition  of  which  it  is  liardly  to  be  supposed  that  any  such 
difference  was  intended." 

Lord  St.  Leonards  was  of  a  different   opmion.    He  tlu.ngh 
that  there  was  intended  to  be  a  difference  between  sects.  32  and 
33-    and  that  sect.  33  "expresses  what,  looking  at  the  object 
of  the  framer,  it  was  no  doubt  intended  to  express,  that  some 
of  the  issue  living  at  the  death  of  the  devisee  or  legatee  must  a  so 
be  living  at  the  testator's  death  "  (d).    But  m  In  boms  Parker  c) 
Mr.  Japan's  view  prevailed.    There  the  testetrix  gave  al  her 
property  to  her  daughter;    the  daughter  died   m  her  l.fet.me. 
Cng-an  only  child' who  also  died  in  the  lifef^me  of  the  testatr.. 
Laving  a  chili  who  survived  the  testatrix,  and  it  was  heU  by  .,r 
C  CreLweU  that  the  gift  was  saved  from  lapse  by  the  33rd  secUon. 
Lord  St.  Leonards  nevertheless  maintained  his   view  as  to  th. 
operation  of  the  section :  "  The  decision  is  contrary  o  the  express 
words  of  the  statute,  and  equally  contrary,  it  may  be  thought  to 
rhettentionof  the  legislature.  Thecase  IS  altogetherdistniguishable 

the  de"  h  of  t^e  leg!  Jaiid  the  republication  of  the  will  take  place 
^^r  the  Wills  Act'came  into  operation  (,) ;  (2) -^-^  J  -^^^- 
makes  a  gift  to  a  child  who  is  dead  at  the  da'«  of  the  will  (h). 

M  Jaman  goes  on  to  point  out  that  "  the  application  of  bob 
the  enactrents  in  question  is  excluded  where  the  devise  m  tail  or  the 
X  rtes^to^B  child  or  issue  is  expressly  -^--tin^^^^^^^ 
fhe  event  of  the  devisee  or  legatee  surviving  the  testator  (0  ,  for  m 


id)  Real  P.  Stat.  384  (Ist  ed.). 
e    1  Sw.  &  Tr.  523. 

'  n  Real  P.  Stat.  392  (2nd  cd.). 

il)^wZrv.  Winter  6  n^^O^.  In 
that  case  the  legatee  <l'«i^b«*°" '^« 
execution  of  the  codiciL  In  WMy. 
^^lMd*.5N.ofC.l.thelegata=d.ed 

before  1838,  and  the  legacy  was  held  to 
lapse,  although  the  wiU  was  republished 

^ffilowery.Orr,lH*.m:  Wisden 
v.Wi»ien,2am.&0.396. 


(0  It  is  submitted  that  any  oxpr^- 
sion  of  »  contrary  intention  18  »uft. 
cient  to  prevent  the  operation  of  »ec  33 
Thus  if  a  testator  beque*thed  l.OOW.  to 
his  son  A.,  and  proceeded  :  but  if  my 
said  son  shaU  die  in  my  !>  efme,  then 
I  bequeath  the  sum  of  20W.  to  each  of 
his  ohUdren,"  would  not  thw  b«  sufc 
cient  to  exclude  the  operation  of  sect.  53, 
whftt<-vcr  the  number  of  the  sons  chil- 
dren might  be ' 


PROVISIONS  OF  WILLS   ACT. 


,uch  a  case  to  let  in  the  heir  in  tail  under  sect.  32  would  be  something 
Ire  than  substitution :  it  would  be  to  give  the  proper  y  to  he 
Te  in  taU  in  an  event  upon  which  the  testator  has  no  dev..ed  .t 
!  tie  Ancestor ;  and  in  such  a  case  to  hold  the  child  or  other 
Telendant  oTthe  testator  to  be  entitled  under  sect.  33.  would  be 
in  direct  opposition  to  the  language  of  the  will 

.  Xor  is  it  conceived,  does  the  sUtute  touch  the  case  of  a  g.ft  to 
one  of  several  persons  as  joint  tenants;  for  as  the  share  of  any 
obiect  dying  in  the  testator's  lifetime  would  survive  to  the  other  or 
oE  such  event  occasions  no  '  lapse.'  to  prevent  winch  .s  the 
avowed  object  of  both  the  clauses  under  consideration. 

'  The  same  reasoning  applies  to  a  gift  to  a  fluctuating  class  of 
obiects  who  are  not  ascertainable  until  the  death  of  the  testator, 
h  ugh  made  tenants  in  common.    Thus,  suppose  a  testator  to 
lueath  aU  his  personal  estate  to  his  children  simply  in  e.pml 
s^res  it  should  seem  that  the  entire  property  would,  as  before  the 
tetuti  belong  to  the  chUdren  who  survive  the  testator  w.thou 
reeard  'to  the  fact  of  anv  child  having,  subsequently  to  the  date  of 
his  will  died  in  the  testator's  lifetime  leaving  issue  who  survive 
him  ii)     As  gifts   to   the  testator's  children   as  a  class  are  of 
frequent  occurrence,  their  exclusion  from  this  provision   of     he 
statute  will   greatly  narrow   its  practical  operation.      And  the 
same  reasoning  applies  where  there  is  only  one  member  of  the  class. 
Thus  in  Re  Hanky's  Estate  (k),  the  testator  gave  property  to  his 
daughter  for  life,  and  after  her  death  to  her  child  or  children  who 
should  attain  twenty-one  or  marry ;  the  daughter  had  one  child  onh-^ 
who  died  in  the  lifetime  of  the  testator,  leaving  a  child  who  sur^'lved 
the  testator  :  it  was  held  by  Chitty,  J.,  that  the  gift  failed.    The 
learned  judge  concurred  in  the  view  expressed  by  Mr.  Jarman, 
in  the  concluding  sentence  quoted  above,  but  said  that  the  law  was 
too  well  settled  to  be  now  altered. 

If  however,  the  gift  is  to  a  single  chUd,  it  seems  that  it  may  be 
saved  from  lapse  by  sect.  33,  even  although  the  child  who  is  to  take 
is  not  ascertained  at  the  date  of  the  will.  Thus  if  in  Re  Harvey  the 
gift  had  been  to  "  my  first  or  only  daughter  who  attains  twenty-one 
or  marries,"  it  is  submitted  that  in  the  circumstances  of  that  case 
the  gift  would  have  taken  effect. 

The  reader  will  perceive  that  sect.  33  does  not  substitute  the  sur- 
viving issue  for  the  original  devisee  or  legatee ;   but  makes  the 
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I  iiArTKR  sni. 


.loiiit  tenant*. 


(jlift  to  class. 


(J  if  I  to  a 
8ini;le  child  to 
be  ascertained 
nt  a  future        .. 
t  ime.  "J**  /• 


tyV^ 


()■)  Sinoc  Mr.  Jarman  wrote,  the  law 
if  sfttitil  in  (ncurJance  with  the  view 
above  fxpressed :   Olney   v.    Bales,   3 

J— VOL.  I. 


Brew.  319 
JohnK.  210. 

(k)  [1893]  1  Ch.  567. 


Brou-ne     v.     tlammond. 


<IM'. 


I'nderaect.SS, 
isHuc  ol  child 
dying  in 
testator's 
lifetime  not 
substituted. 
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gift  to  the  latter  take  effect,  notwithstanding  his  death  in  the  testa- 
tor's lifetime,  in  the  same  manner  as  if  his  death  had  happened 
immediately  after  that  of  the  testator.  The  subject  of  gift  is, 
therefore  to  aU  intents  and  purposes  constituted  the  disposable 
property'of  the  decepsed  devisee  or  legatee,  and  as  such  follows 
the  dispositions  of  his  wiU  (I).  "  Hence,"  as  Mr.  Jarman  remarks  (m), 
"  occurs  this  rather  novel  result,  that  it  cannot  be  predicated  of 
any  wiU  of  a  deceased  person,  whose  parent  or  any  more  remote 
ancestor  is  living,  what  may  be  the  extent  of  prop-  ty  which  it  will 
eventuaUy  comprise,  and  no  final  distribution  can  be  made  pending 
this  possibility  of  accession." 

In  Re  Mason's  Will  (n),  Romilly,  M.R.,  said  he  thought  that  '  a 
ve^^•  nice  point  might  arise  on  the  statute,  as  to  whether  the  wiU 
of  a  legatee  who  predeceases  his  father,  the  tesUtor,  is  to  be  con- 
strued according  to  the  event,  or  whethei  it  is  to  be  construed  as 
if  the  legatee  had  survived  the  testator." 

The  effect  of  the  section  is  to  prolong  the  life  of  the  original 
devisee  or  legatee  by  a  fiction  for  a  particular  purpose ;   that 
purpose  is  to  give  effect  to  the  wiU  in  which  the  gift  which 
would  otherwise  lapse  occurs,  and  it  only  points  out  the  mode  in 
which  that  effect  is  to  be  given.    Thus  the  subject  of  gift  devolves 
with  any  obligation  to  which,  under  that  will,  it  would  have  been 
subject  in  the  hands  of  the  deceased  devisee  or  legatee  if  he  had 
actually  survived ;   as  an  obligation  to  compensate  other  legatees 
undei  the  same  will,  disappointed  by  his  assertion  of  rights  that 
defeat  their  legacies  (o) ;  and  if  a  devisee  of  land,  bemg  a  ferae 
coverte,  dies  without  having  made  an  effectual  disposition  of  it  by 
will  her  husband  wiU,  if  the  devise  is  saved  from  lapse  by  sect.  33, 
be  entitled  to  an  estate  by  the  curtesy  (p).    Where  a  testator 
bequeathed  to  his  children  Ws  residue  in  equal  shares,  with  a  direc- 
tion that  the  shares  of  his  daughter  B.,  in  case  she  should  survive 
him   should  be  subject  to  the  trusts  of  her  marriage  settlement, 
and' the  daughter  died  in  the  testator's  lifetime  leavmg  issue,  it 
was  held  by  Pearson,  J.,  that  the  share  was  stiU  subject  to  the 
direction  notwithstanding  her  death  (?).    So  if  A.  devises  land  to 


II)  Johnson  V.  Johnnon,  3  Ha.  1.'"*'' ; 
Re  Mason's  Will  34  Bea.  494.  If  lie 
dies  intesUte,  of  course,  it  goes  as  part 
of  his  estate :  Skinner  v.  Oglt,  9  Jur. 
432 

(ml  First  ed.  p.  314.  Mr.  Jarman 
adds  that  "though  the  wiU  of  the 
original  testator  biimJ  be  under  the  new 
law,   the   wUl   of   the   dying   child   or 


descendant-legatee  need  not." 

(n)  Supra. 

(o)  PicktrtgiU  y.  Boigtr,  5  Ch.  V. 
163 ;  see  further  as  to  this  case,  post. 
Chap.  XVI. 

Ip)  Eager  v.  Fvrntml,\i  tli.  11.  iij; 
//o^T.  i/ope.  [18?>2]2n>.  336:fi. 

Derbyshire,  75  L.  J.  Ch.  9'). 
(qfne  lime's  Trnsls,  22  Ch.  V.  663. 
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hisson  B.,andB.die8  in hialifetime leaving issue.andhavingdeviaed  aunm »iii. 

all  his  property  to  A. ,  this  latter  devise  lapses,  because  A.  is  by  sect.  33 

deemed  to  have  died  in  his  son's  lifetime,  and  the  land  goes  to  B.'s 

iieir  (r).    U  a  testator  gives  a  legacy  to  his  daughter,  a  married 

woman,  who  dies  intestate  in  his  lifetime,  leaving  surviving  her  a 

iuisband,  who  dies  before  the  testator,    and  two  children,  who 

suivive  him,  the  effect  of  the  fiction  is  that  the  daughter  dies  a 

i^idow,  and  the  two  children  take  the  legat y  (»).    Again,  probate 

duty  (or,  since  Ist  August  1894,  estate  duty)  is  payable  on  the 

death  of'  the  testator,  not  only  in  respect  of  the  property  which 

msses  on  his  death,  but  in  respect  of  the  property  which  passes 

on  the  fictitious  death  of  a  legatee  (or  devisee)  under  sect.  33  (t). 

But  the  fiction  does  not  prolong  the  life  of  the  devisee  or  legatee 

for  all  purposes.    Thus,  an  agreement   to   settle  property  which 

should  come  to  the  deceased  legatee  (testator's  daughter)  "  during 

coverture,"  was  held  not  to  include  property  which  had  so  come 

to  her  only  by  this  fiction  («). 

The  Question  how  far  sect.  33  applies  to  powers  of  appointment  Powers  ol 
^'     ^  appointment, 

is  considered  elsewhere  (v). 


yU—Uffect  of  Lapse. — It  may  be  useful  to  state  shortly  the  Effect  of 
effect  produced  under  the  present  law  by  the  lapse  of  a  testamentary    'P*'- 

gift. 

If  an  ordinary  specific  devise  lapses,  the  property  passes  under  Real  estate, 
the  residuary  devise  (w).    If  there  is  no  residuary  devise,  the  bene- 
ficial interest  passes  to  the  heir.    So  if  the  whole  or  a  part  of  the 
residuarj'  devise  lapses,  the  property  passes  to  the  heir. 

If  an  ordinary  specific,  demonstrative  or  pecuniary  legacy  or  Pereonal 
annuity  lapses,  it  falls  into  residue  and  passes  under  the  residuary  "t***- 
bequest.    If  there  is  no  residuary  bequest,  lapsed  legacies  go  to 
the  next-of-kin.     So  if   the  whole  or   a    part  of  the   residuary 
bequest  lapses,  it  goes  to  the  next-of-kin  (x). 

Where  by  reason  of  lapse  a  testator's  will  is  rendered  wholly  Intextary 
inoiwrative,  he  dies  intestate  (y),  or  if  the  lapse  only  affects  a  part  J^^""^   ^ 
of  his  property  there  is  said  to  be  a  partial  intestacy  in  respect  of 
that  part  (:).  As  a  general  rule,  the  beneficial  interest  in  the  property 


{n  Re  Hemler,  19  Ch.  D.  612. 

(<i  R.  AUens  Trutta.  [1909]  \V.  N. 
iHl.  following  In  bonis  Councell,  L.  K. 
■•  P.  &  D.  314. 

Id  He  ScoU,  [1901]  1  K.  B.  228. 

;.ij  Ptarce  v.  (Iraham,  32  L.  J.  '.  :;■ 
3J9. 


tt)  Chap.  XXIII. 

(u)  Post,  Chap.  XXV.,  where  the 
restricted  operation  of  a  reoiduary 
devise  under  the  old  law  is  explained. 

(z)  Poet.  Chap.  XXIX. 

iy)  Sr  F^d,  [19021  2  Ch.  605. 

(:)  See  Chap.  XXI. 
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undisposed  of  goes  to  the  heir  at  law  in  the  case  of  realty  («,.  and 
to  the  next  of  kin  in  the  case  of  personalty,  the  devolution  ,.f  it 
being  governed  by  the  Statutes  of  Distribution.  But  the  Intt'states' 
Estates  Act,  1890,  does  not  apply  to  a  partial  intestacy  (b) 

Where  a  person  dies  intestate  by  reason  of  his  will  wl.ollv 
failing  to  take  effect,  the  provisions  of  the  Statute  of  Distributions, 
1671   as  to  advances  to  children  apply  (c). 

If  real  or  personal  property  is  given  subject  to  a  charge,  au.l  th- 
charge  lapses,  the  general  rule  is  that  the  devisee  or  legatee  of  the 
pronertv  takes  the  benefit  of  the  lapse  (rf). 

If  real  property  is  given  by  way  of  remainder  to  persons  m  mi.  ce3- 
Hion  and  the  gift  to  one  of  them  lapses,  the  subsequent  remainders 
are  Accelerated,  and  the  same  rule  seems  to  apply  in  the  ca.e  of 
personalty  Hut  where  an  executory  interest  is  limited  after  a 
contingent  interest,  and  the  prior  interest  lapses,  there  i.  an 
intestacy  until  it  is  ascertained  whether  the  contingent  interest 

will  take  effect  or  not  (e).  ^   ,  ,     *        ■*!         f. 

Property  may  be  devised  or  bequeathed  to  A.,  with  a  gift  over 
to  B  which  would  be  void  if  A.  survived  the  testator,  yet  if  A. 
predeceases  the  testator  the  gift  over  is  good,  the  result^bemg 
that  the  lapse  of  the  gift  to  A.  validates  the  gift  to  B-  Thus  ,f 
personal  property  is  bequeathed  to  A.  and  the  heirs  of  his  b.xly. 
and  in  case  of  the  failure  of  issue  of  A.,  then  to  B. :  this  is  an  abso- 
lute  gift  to  A.  if  he  survives  the  testator,  and  m  that  case  the  gift 
to  B  is  void;  if,  however,  A.  dies  in  the  lifetime  of  the  te.tator 
(apparently  whether  he  leaves  issue  or  not)  the  gift  to  B.  take. 
effect  (  f)  It  has  not  been  actually  decided  that  the  rule  api-  .s 
to  land,  but  on  principle  it  would  appear  that  it  does,  and  that 
the  rule' may  be  stated  in  general  terms. 

On  the  same  principle,  it  would  seem  that  a  gift  of  consumab  e 
articles  to  A.  for  life,  with  remainder  to  B.,  would  not  lapse  by  the 
death  of  A.  in  the  t.  .  tor's  lifetime,  but  would  take  effect  m  favour 
of  B.  (g). 


(a)  As  to  charges  on  Und,  see  above, 
''^ibfWu.Vs'.  Estate,  [1892]  1  Ch. 

"*  (0  fie  Ford, Bupia.  See Cliap.  XXXII. 

id)  Supra,  pp.  444  acq. 

U  Po8t.  Chip.  XXI.  (Acceleration 
of  Future  Interests.) 

(  f  )  Brown  v.  Hnin'<  4  v  es.  luo  , 
Mackinnon  v.  Peach,  2  Keen.  5oo ; 
Bonn  V.  Penny,  1  Mer.  20  ;  » ■«.«"«  v. 
Lew,  6  H.  L.  C.  1013  ;  He  i^n-ma,,. 


[18951  2  Ch.  348,  over-ruling  Ihiikts  v. 
Ellia,  20  Bea.  193 ;  Greattd  v.  Grealid, 
•26  Bea.  621,  and  the  dictum  of  KniEht 
Bruce,  V.-C,  in  Uarria  r.  Davis,  1  Oil. 
416. 

(g)  Theobald  on  Wills,  048,  "lure 
Andrew  v.  Andrew,  1  Coll.  (>'M-  « 
referred  to.  The  views  expressiil  l>v 
Knight  Bruce,  V.-C,  on  this  pomt.^ati'l 
his  dictum  in  Harris  v.  Duu^,  1  ■ 
416,  are  contrary  to  princii..";  in 
Lawman,  supra. 
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II,    fiii-i'ridiiily      x*      I" 

SlllljCCi  ()/  DiMXMl/i'mi  ...    i'> 


fXUF. 


//-. 


III.  I'tiiirlii'uily      UK      to      "" 

Oliji'cl  Iff  />i'ii/)Ogi(ii>if  .. 

IV.  Tnift'  oiii!  I'l'i  ITU 


IHl 


T     General  DoctriDC— '  In  the  constrvction   of  wills,"  Mr.  In<hiIi{once 
1.     ueueitu    i»u»/Mi"»<.  ,1-11  u        I  shown  to  ti-s 

Jarman  remarks  (a),  "  the  most  unbounded  mdulgence  haj  been   ,^,„„  j,,  „,e 
shown  to  the  ignorance,  un ,kilf«lne8.s.  and  negligence  of  testators:  --'J-''"" 
no  degree  of  technical  informality,  or  of  grammatical  or  ortlio- 
.-rapliical   error  (b),   n^t  the  most  iM-rplexing  confusion   in  the 
roll-K-ation  of  \v  irds  or  sentences,  will  deter  the  judicial  expositor 
from  diligently  entering   upon    the   lask   of  eliciting   from   the 
contents  of    the   instrument   the    intention   of    its   author,    the 
faintest  traces   of   which  will   be  sought  out  froi"   every  part 
of  th-   will,  and  the  whole  carefully  weighed  toge:         '<•) ;    but 
if,  after  every  endeavour,  he  finds  himself  unable,        regard  to 
any  material'  fact,  to  penetrate  through  the  obscurity  in  which 
the  testetor  has  involved  his  intention,  the  failure  of  the  intended 
disposition  is  the  inevitable  consequence.    Conjecture  is  not  per- 
mitted to  supply  what  the  testator  has  failed  to  indicate  ;   for  as 
the  law  has  provided  a  definite  successor  in  the  absence  of  dis- 
position, it  would  be  unjust  to  allow  the  right  of  this  ascertained 
object  to  be  superseded  by  the  cI  \im  of  any  one  not  pointed  out  by 
the  testator  with  equal  distinctness.    The  principle  of  construction 
here  refeired  to  has  found  expression  in  the  familiar  phrase,  that 
tlie  heir  is  not  to  be  disinherited  unless  by  express  words  or  necessary 
imi.lication  ;    which,  however,  must  not  be  understood  to  imply 
that  a  greater  degree  of  perspicuity  or  force  of  language  is  requisite 
to  defeat  the  title  of  the  heir  to  the  real  estat*  of  a  testator,  than 


(.(  Kirst  ol.  p.  .Tl."".  The  4tli  .section 
of  tlii-  chapter.  deaUiiK  with  Mi^tnomer 
ami  Mi^Josoiiption.  has  been  traiis- 
'err«l  >o  the  new  chapter  (XXXV.)  on 
■•  iM'siription  of  Persons  and   lliinKs.'" 

(M  .>iee  3  Keb.  pi.  4(t.  2:t  ;    H-mnkti 


V.  Ill  iinihr,  12  Jur.  618  ;  liut  see  Jack- 
-ifii  V.  I'mi'j,  20  L.  .J.  Ch.  204.  1.5  Jur. 
811;  lkik(r  v.  .\c:tlr>n.  2  Heav.  112; 
Litmilii  \.  Thimon,  0  1).  M.  x  G.  64i>. 
(r)  See  Mm  ''iill  v.  MinihuU,  I  Alk. 
411. 
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would  suffice  to  exclude  the  claim  of  the  next  of  kin  aa  the  aurc.ssor 
to  the  personalty ;    for  though  undoubtedly,  or.  some  points,  a 
difference  of  construction  has  obtained  in  regard  to  these  .s.-v.ral 
species  of  property,  that  difference  is  ascribable,  rather  to  t!„. 
diyersity  in  their  respective  nature  and  qualities,  than  to  any 
disparity  of  favour  towards  the  claims  of  the  heir  and  next  of  km  (./). 
"  In  modem  times  instances  of  testamentary  gifts  being  ronvLred 
void  for  uncertainty  are  of  less  frequent  occurrence  than  formerly  ; 
which  is  owing  probably,  in  part,  to  the  more  matured  state  (.1  ih. 
doctrines  regulating  the  construction  of  wills,  which  have  now 
assigned  a  determinate  meaning  t..  many  words  and  phrases  cnee 
considered  vague  and  in  .ensible,  and  in  part  to  the  more  pra.  tised 
skill  of  the  courts  in  applying  these  doctrines.    Hence  the  student 
should  be  cautioned  against  yielding  implicit  confidence  to  any 
early  cases  (e),  in  which  a  gift  has  been  held  to  be  void  for  un- 
certainty,  the  principle  whereof  has  not  been  recognised  in  later 

times.  .  .  ,,    ,  ,        , 

•'  To  the  validity  of  every  disposition,  as  well  of  personal  as  of 

real  estate,  it  is  requisite  'that  there  be  a  definite  subject  and 

object ;   and  uncertainty  in  either  of  th  se  particulars  is  fatal. ' 

A  condition  may  be  void  for  uncertainty  (./). 

A  gift  may  be  void  for  uncertainty,  not  because  there  is  any  duubt 

as  to  the  intention  of  the  testator,  but  because  it  is  uncertain  when 

and  how  the  gift  will  take  effect.     Thus  in  Re  ViscourU  Exmouth  (;/), 

the  testator,  who  was  a  peer,  bequeathed  chattels  to  trustees  to  -o 

with  the  title  as  heirlooms,  so  far  as  the  rules  of  law  and  equity 

would  admit,  and  so  that  no  person  in  existence  at  the  testator. 

Vaizey  has  been  good  enough  to  ili«w 
ray  attention  to  a  paanane  in  Lord 
Alvanley's  judgment  in  Booth  v,  /"...(A 
(4  Ves.  407) :  "  Every  intendinciit  is 
to  be  made  against  holding  a  man  to 
die  intestate,  who  siU  down  to  disjioH. 
of  the  reeidue  of  his  property."  Iliis 
doctrine,  however,  seems  to  have  \in-n 
originally  confined  to  personal  proi*rty. 
for  there  cannot  be  any  doubt  that  the 
presumption  in  favour  of  the  heir  »as 
stronger  than  in  favour  of  the  next  of 

"""(i)  Pr'ide\.  Atmche,  1  Keb.  f.92.  754. 
773 ;  Price  v.  Warren,  Skinn.  206,  2 
Eq.  Ca.  Ab.  366,  pi.  2. 

(  f )  Infra,  Chap.  XXXIX. 

(o)  23  Ch.  D.  158,  following  the 
principal  laid  down  in  Egtrton  v.  harl 
Brownlow,  4  H.  I.  C.  1.  and  t'fc.fcrmj  v. 
EUiton,  7  H.  L.  C.  707. 


(d)  The  rule  in  favour  of  the  heir 
and  next  of  kin  to  which  Mr.  Jarman 
refers  is  still  occasionally  cited  (as  m 
Re  Cameron,  26  Ch.  D.  19),  but  it  may 
be  doubted  whether  the  rule  has  much, 
if  any,  real  force  at  the  present  day. 
The  presumption  is  rather  the  other 
way,  namely,  that  when  a  man  makes 
his  will  he  does  not  intend  to  die 
intestate  as  to  any  part  of  his  property 
(see  Goodman  v.  Goodman,  1  Dc  G.  *  S. 
695).  In  Re  RoberU  (19  Ch.  D.  520.) 
Jeuel,  M.R.,  said:  "The  mwiem 
doctrine  is  not  to  hold  a  wiU  void  for 
uncertainty  unless  it  is  absolutely 
impossible  to  put  a  meaning  upon  it. 
The  duty  of  the  Court  is  to  put  a  fair 
meaning  on  the  terms  used,  and  not, 
as  was  said  in  one  case,  to  repose  on 
the'easy  pillr .'  of  saying  that  the  whole 
is  void  ff  uncertainty." 
Since  this  note  was  written,  Mr.  J.  S. 
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l.«,h   or  bom  in  due  time  afterwards,  and  afterwards  com.n^  to  ._mu2«xjv. 

the  title   should  have  any  .Oier  than  a  life  interest  in  the  same, 

and  HO  that  no  person  should  acouire  an  absolute  n.terest  in  the 

same  until  the  expiration  of  twen.y-one  years  aftor  the  decease  of 

all  such  persons  as  should  be  in  existence  at  the  tin...  of  the  U-stator  a 

decease  and  afterwards  attaining  the  title;   it  was  held  that  the 

latter  clause  of  these  limitations  was  void  for  uncer'  inty  in  ofH-ra- 

tion  and  that  the  first  person  bom  after  the  death  of  the  U'stator 

who' attained  the  title  acquired  an  absolute  interest  m  the  chattels. 

In  Re   'loore  (h)  the  testatrix  bequeathed  a  sum  of  stotk  to  ht  .Uoor*. 
trustees  upon  trust  to  applv  the  dividends  in  maintaining  and  keep- 
ing in  repair  a  certain  tomb  "  for  the  longest  period  allowed  by  law, 
that  is  to  sav,  r.itil  the  period  of  twenty-one  yeais  from  the  death 
of  the  last  survivor  of  all  persons  who  shall  be  living  at  my  death. 
It  was  held  that  the  gift  was  void  for  uncertainty.     It  seems  dith- 
cult  to  bring  this  decision  within  the  principle  of  the  cases  cited 
above  •  there  was  no  uncertainty  in  the  operation  of  the  limita- 
tion •  the  onlv  difficulty  was  that  of  evidence.     It  is  submitted, 
however,  that  tht  gift  was  ar  infringement  of  the  Rule  against 
Perpetuities  (;). 

II  Uncertainty  as  to  the  Subject  of  Disposition.  -Mr.  J-i|t°«^''"" 
Jarman  remarks  (k)  that,  "  A  simple  example  of  a  devise  rendered  ^^^^^^^^t^^ 
void  by  uncertainty  as  to  the  intended  subject-matter  of  disposition, 
is  afforded  by  the  early  case  of  Bownian  v.  MiMnkc  (I),  wh-re 
the  words,  '  I  give  all  to  my  mother,  all  to  my  mother,'  were 
adjudged  insufficient  to  carry  the  testator's  land  to  his  mother, 
as  it  was  wholly  doubtful  and  uncertain  to  what  the  word  'all' 

referred  (m).  ,  ,       .  .i. 

"  In  MohuH  v.  Mnhun  (n),  the  will  consuted  merely  of  these 
words :  '  I  leave  ai  .  bequeath  to  all  my  grandchildren,  and  share 


(k)  [1901]  1  Ch.  936. 

(j)  Supra,  p.  297. 

(k)  First  ed.  p.  317. 

(I)  "  1  Lev.  130, 1  Sid.  191,  T.  Raym. 
97  s.  c.  But  in  another  early  case 
(Tayler  v.  Web,  Styles,  301.  307.  319 : 
8.  c.  nom.  :.ftrret  v.  Sly,  2  Sid.  75).  the 
words,  '  I  make  my  cuusin,  Giles 
Bridges,  my  sole  heir,  and  my  executor,' 
were  held  to  constitute  the  cousin 
devisee  in  fee  of  the  testator's  lands  : 
it  being  observed,  that  the  testator  not 
only  made  him  his  heir,  but  his  executor 
also;  and  if  he  should  not  have  the 
land:,  the  word  '  heir '  was  nugatory, 
for,  by  being  executor  only,  he  should 
have    the    goods.     The    word    '  heir ' 


was  said  to  imply  two  things :  first, 
i  hat  he  should  have  t  he  lands  ;  secondly, 
that  he  should  have  thcmin  fee-simple."' 
(Note  by  Mr.  Jarman.)  See  also 
Parker  v.  Xirkson,  1  D.  J.  &  S.  177,  "  I 
acknowledge  A.  to  be  heir."  Ante, 
p.  82  and  post.  Chap.  XIX. 

(m)  This  seems  to  be  one  of  those 
early  cases  against  which  Mr.  Jarman 
warns  the  student  (ante,  p.  454).  One 
of  the  argument!,  which  weighed  with 
the  Court  was  that  "  all "  was  an 
adjective  and  not  a  substantive :  this 
shewed  a  remarkable  ignorance  of 
grammar  on  the  part  of  the  Court. 

(n)  1  Sw.  201. 
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and  share  alike.'  By  a  codicil  the  testator  appointed  c.rtain 
persons  to  be  trustees  for  his  grandchildren  and  nieces:  Sir  T. 
Pliimer,  M.R.,  held  that  this  was  too  uncertain  to  create  a  do  vise. 
It  had  been  contended,  he  said,  that  the  whole  difficulty  wotil.l  be 
removed  by  the  transiwsition  of  the  word  '  all,"  which,  in  its  prosent 
situation,  was  without  effect,  the  word  '  grandchildren  '  iiitludiiig 
all  who  correspond  to  that  description  ;  but  his  Honor  observed 
that  there  was  uncertainty  both  in  the  subject  and  object  of  th" 
bequest,  and  the  Court  could  not  transpose  words  for  the  purpose 
of  giving  a  meaning  to  instruments  that  had  none. 

"  To  authorize  the  transposition  of  words,  it  is  clearly  not  enough 
(as  hereafter  shown  (o) )  that  they  are  inoperative  in  tlieir  actual 
position :  they  must  be  inconsistent  with  the  context.  In  the 
case  just  stated  the  word  '  all,'  tliough  silent  where  the  testator 
had  placed  it,  was  not  repugnant :  and  it  is  observable  that  the 
transposition  of  the  word  '  all,'  even  if  justifiable,  would  not, 
according  to  Boicman  v.  Milbanke,  have  supplied  a  definite  subject 
of  disposition." 

At  the  present  day,  however,  the  Court  is  always  anxious  to 
give  effect  to  the  testator's  intention,  even  if  vaguely  expressed. 
Thus  in  Re  Bassett's  Estate  (p),  after  giving  several  legacies,  the 
will  proceeded,  "  after  these  legacies  and  my  funeral  expenses 
are  paid,  I  leave  to  my  sister  A.,  without  any  power  or  control 
of  her  husband  ;  in  case  of  her  death  to  be  equally  divided  amongst 
her  children  or  grandchildren  "  :  this  was  held  by  Bacon,  V.-C,  to 
be  a  good  gift  of  the  residue  to  A.  And  if  a  testator,  after  making 
specific  and  pecuniary  bequests,  proceeds  thus  :  "  and  all  the 
rest  to  be  divided  between  A.  and  B.,"  this  operates,  without 
question,  as  a  gift  of  the  residue,  real  as  well  as  personal  {q). 

Sometimes  uncertainty  is  caused  by  a  testator  disposing  of  various 
parts  of  his  property  and  effects,  and  then  referring  to  "  the  said 
property  and  effects  "  in  such  a  way  as  to  make  it  doubtful  whether 
he  means  (I)  the  property  and  effects  last  disposed  of,  or  (2)  the 
share  of  all  his  property  and  effects  previously  given  to  a  certain 
person,  or  (3)  all  his  property  and  effects.  In  such  a  case,  the 
intention  must  be  collected  from  the  whole  will  (r).  As  a  general 
ride,  "  the  said  "  refers  to  the  immediate  antecedent  («). 


(o)  Chap.  XVIII.  8.  2. 

(p)  L.  K.,  14  E<i.  54. 

(q)  Attree  v.  .4«re€.  L.  R.,  H  Eq-  280. 
In  that  case  the  question  was  not  argued 
as  to  the  personal  estate ;  as  to  the 
real  estate,  see  post.  Chap.  XXVII. 


(r)  Re  Willomier'f  TruUi,  10  Ir.  C'h. 
R.  389. 

(«)  Htali/  V.  Healy,  Ir.  R..  0  Eq. 
418,  and  other  cases  cited  j>o«t,  »»  lu 
the  meaninij  of  "  the  said "  when 
applied  to  persons. 


VSCEBTAINTY    AS  TO  THE   SUBJEtt  OF  DISPOSITION. 

Som-tinios  a  gift  mav  1..'  v.n.l  for  uncertainty  by  reason  of 
v'.nts  whicli  have  happened  durinK  the  testator's  lifetime,  since 
th.  execution  of  the  will.  Thus  in  Re  Ora,f  (I)  a  testator  be<iueathed 
tiftv  "hares  in  a  certain  company  ;  at  the  date  of  the  will  the 
testator  held  seventy  shares  of  100/.  each  in  an  unlimited  company 
of  tliat  name  ;  subsequently  tlie  company  was  turned  into  a  limited 
cunipaiiv.  and  the  testator's  sevuty  shares  were  converted  into 
14(1  shares  of  «»<)/.  each  :  it  was  held,  the  be.piest  being  general, 
that  It  was  impossible  to  ascertain  what  the  legatees  took,  -nd 
that  the  gift  coiisequently  failed  («)• 

\  blaiiic  does  not  necessarily  make  a  bequest  void  for  un- 
certainty :  thus  a  bequest  of  ••  hundred  pounds  "  is  a  good 

benuest  of  100/.  (v). 

Where  the  intended  .subject-matter  of  disposition  consists  ot  an 
indehnite  part  or  quantity,  the  gift  necessarily  fails  for  uncertainty. 
On  this  principle,  a  bequest  of  "  some  of  my  best  linen  "  («•).  or 
•■  of  a  handsome  gratuity  to  each  of  my  executors  "  (x),  has  been 

1""'^'  ^■^''^'  ,  ,  ,        -11  f      •  I- 

Hut  a  distinction  seems  to  be  taken  where  the  will  furnishes 

some  ground  on  which  to  estimate  the  amount  intended  to  be 
be-iueathed.  Thus,  in  Jachon  v.  Ifamilton  (.(/),  where  the  testator 
directed  his  trustees  to  retain  a  reasonable  sum  of  money  to 
remunerate  them  for  the  trouble  they  should  have  in  carrying 
out  the  trusts  of  his  will,  it  was  referred  to  the  master  to  ascertain 
what  would  be  a  reasonable  sum.  So,  where  the  bequest  is  for 
tlie  maintenance,  support,  and  education  of  an  infant,  or  for  the 
maintenance  and  support  of  an  adult  person,  or  to  set  him  up  in 
l)usiness,  although  no  amount  be  specified,  the  Court  will  determine 
tlie  amount  to  be  applied  for  that  purpose  (z),  unless  the  amount 
is  left  to  the  discretion  of  a  named  person,  in  which  case  he  can 
determine  it  (a),  or  unless  the  words  used  are  too  vague  to  furnish 
a  basis  of  calculation  (b).  And  a  bequest  of  "  3,000/.  or  there- 
abouts.' to  be  raised  by  accumulating  annual  income,  has  been 
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3tl  til.  I).  20.-.. 

A-i  to  the  rule  where  a  itift   nf 

<    iir    stiK'k    is    specilic.     see     Ri 

limmi  i  Ch.  480;  (1907]  1  <'h. 

.■^ii- alwi  Chap.  XXX. 

Makuiini  v.  Arda'jh,  It.  B..  10  K<\. 

Pffiv. //a/«i/.  2P.  W.  387. 
Jnhbrr  V.  Jnhhir,  9  Sim.  503. 
?,  .T.  s  Lat.  702. 

Ilrmd  V.  Biinn.  1  Russ.  511.  n.  ; 
V.  Fmk.i,  2  Beav.  430  ;  KiliiinjOni 


V.  dim/.  10  Sim.  293  ;  liotl  v.  .Annx,  11 
L.  .1.  (h.  .V2;  Thorii  v.  Oufi).  2  Hare. 
(110  ;  Pedrottis  Will.  27  Beav.  583  ;  and 
see  1  Sim.  X.  S.  103,  and  other  canes 
noticc<l  along  with  the  above,  post. 

(«)  As  to  diseretionarj'  Iru.sts  for 
the  benefit  of  a  certain  person,  see 
Leiria  v.  Lewii.  1  (>>x,  102  ;  Re  Snndfr- 
Kon's  TruM,  3  K.  &  .1.  497,  and  other 
ras.-'s  riti'il  ill  Chap.   XXIV. 

(h)  Mirahiim  v.  .Almnn,  I  Russ.  509. 


458 

caArrn  siv. 

— for  (oiinil- 
ing  •  school ; 

— (or  repair- 
ing church, 
&0. 


Chftritablr 
purposes 
and  other 
purposes. 


CSCEBTAINTY. 

held  aood  •    the  words  "  or  tlien-abouts  "   being  considtna  m 
u»ed  only  to  meet  the  difficulty  which  would  arise  in  accumulatinu 
up  to  the  exact  limit,  and  to  render  any  little  excew.  occasion.-.! 
by  the  addition  of  an  entire  dividend,  subject  to  the  same  d.spn«,tHj,. 
as  the  specified  sum  (r).    So.  where  a  Scotx-h  testator  ex,.r...s,.i 
a  wish  (in  effect)  to  establish  in  Dundee  a  hospital  for  one  imn.lml 
bovs   like    but  less  than.  Heriot's  Hospital,  but  omitt«l  f.  .av 
how  much  was  to  be  appropriated  for  the  purpos,-,  it  was  l..!.! 
in  the  House  of  Lords  (d),  that  the  testator  had  sufficiently  d..(me.i 
his  object  to  enable  the  Court  to  determine  the  amount  rcpurnl 
for  it     And  where  a  testator  creates  a  trust  for  the  r.-pair  of 
a  tomb   or  the  like  (e)  (not  forming  part  of  a  church),  althouel. 
this     al    already   noticed  (</).  is  a    voi.l    trust,  the    Court   will 
determine  what  would  have  been  required  for  it.  if  a  detornunati..,, 
on  that  point  is  needed  in  order  to  give  practical  effect  to  other 
parta  of  the  wiU(A).    So  aUo.  where  (i)  a  testatrix  be(inoathe,l 
a  sum  of  2,000/.  to  be  disposed  of  "  in  and  about  restoring,  alfrirn: 
and  enlarging,  and  improving  the  church,  parsonage  hou.o   aiul 
school "  at  M    and  as  to  the  residue  thereof  upon  the  trust*  d.>ciar..l 
by  her  wiU  concerning  the  proceeds  of  sale  of  her  real  estate  ,t 
was'held  that  the  gift  was  good  to  the  extent  to  which  it  might  W 
ascertained  that  the  money  would  be  require.1  for  such  of  the 
specific  objects  as  were  already  in  mortmain,  and  an  inquiry  was 
(Erected  for  the  puqiose  of  ascertaining  the  amount  so  requin-d. 

Where  there  is  a  gift  for  charitable  purposes  and  also  for  purposes 
of  an  indefinite  nature  not  charitable,  and  no  apportionment  ,s 
made  by  the  will,  so  that  the  whole  might  be  applied  for  either 
purpose,  the  whole  gift  is  void  for  uncertainty.  But  where  ther.. 
is  a  gift  for  a  charitable  purpose  and  for  another  ascertamed  objec. 
it  will  either  be  apportioned  between  them,  or  equally  dividod. 
Tue  cases  have  been  already  considered  j;). 

A  bequest  of  a  sum  "  not  exceeding      lOOi.  (k)   or  of     oO/  ur 
mir  (I),  will  be  construed  in  a  manner  most  beneficial  to  the 


(c)  Oddi-'  V.  Broun,  4  De  G.  &  J. 
179,  diss.  K.  Bruce,  L.J. 

(d)  Magiitraks  of  Dundee  v.  MOY".', 
3  M»eq.  l'»  ;  see  also  Adnam  v.  Cole,  0 

Beav.  353.  r     m      .   Vn 

te)  FUk  V.  Att.aen..  L.  R..  4  Eq. 
521  Re  Birkett,  9  Ch.  U  576 ;  iJf 
Rogerton,  11901]  1  Ch.  71o.  The 
decision  m  Fowkr  v.  Fou.-Ur  33  Beav. 
616,  contra,  must  be  considered  over- 
ruled. 

tg)  Ante,  p.  221. 

(A)  See  Chupman  v.  Brown,  and  other 


1». 


oases  cited  ante,  p.  228.  ami  infra,  i 

(0  Champtuy  v.   Da<y.   U  Ch, 

949.  , 

(,)  Re  Vaughan.  33  Ch.  D.  187,  anu 

the  oases  there  cited.      .Supra,  pp.  ::« 

Ik)  Thompaon  v.  ThomfMon.  1  Ci'H- 
395  ;  Cope  v.  Wilmot,  1  Coli.  39fi,  n. ; 
liougk  V.  BuU,  10  Siiu.  45. 

(I)  SeMe  y.  SfoU,  1  P.  W.  290 ;  wiU 
see  Haggar  v.  Ne(Uby,  Kay.  3.9. 
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i«.,e.  and  m.  therefore,  a  good  gift  of  the  wh«l«  100/.  ;   and  a  'n^*». 
j;,„est  will  not  be   void  for  uncertainty,  men^ly   .H.uu.e     he  wh,r.  ...o 
lount  i^  di(T..rrntlv  «Uted  in  different  parts  of  the  will,  if  the  ,,,„^^,.„„y 
olrt  can  collect  that  one  .Utement  wa«  evidently  a  m.*take    „..«l. 
even   though    the  ,ni«Uke  be  contained   in   the  very   wordn  of 

^*m„.tance  of  uncerUinty  in  the  subject  of  Rift  oocurre,!  in  r^^^r 
t '     A   ««ir»  V   Hancock,  which  underwent  much  dwcusmon  (n).  ,(,are  tl.r 
irtesulTIeviid  land.'  to  hi,   '  u.ghter.  Ann  Henrv^  for  life.  ;-;^  *^  - 
with  remainder  to  her  first  and  other  sons  in  tail  male,  remamder 
to  his  other  daughter  Frances.    The  de^^se  to  Ann  was  u,H,n 
rondition  that  she  married  a  man  possessed  of  a  proin-rty  at  least 
rualto   if  not  greater  than,  the  one    he  left  her.    The  tesUtor 
then  proceeded  as  follows  :   "  And  if  she  marries  a  man  with  less 
nropertv  that  that,  in  that  case  I  leave  her  only  as  much  of  mme 

L  shall  be  equal  to  the  property  of  the  man  she  marries  ;  and  all 
the  remainder  of  mv  property  shall  immediately  pass  over  and  be 
siven  up  to  mv  second  daughter  Frances  Henry,  to  whom,  in 
fhat  case,  I  bequeath  it."  It  was  held  in  D.  P..  that  the  dev.se 
over  was  void  for  uncertainty,  as  the  specific  portion  or  share  so 
given  over  did  not  appear  in  the  will  itself.  ,,._.,        ,. 

The  maxim  "  id  certum  est  quod  certum  redd,  potest,    applies  wherj  .ub-,^ 
to  sifts  which  would  otherwise  be  void  for  uncertainty  m  the  J^  ^^  ,,^^„. 
sub^^ct.    Thus  if  a  testator  gives  A.  a  power  of  selecting  one  of  J-;^^  ';y_,„ 
the  te.tator'8  houses,  and  devises  the  other  houses  to  B..  this  .s  a 
good  gift  to  B.  if  A.  exercises  Ws  power  of  selection  (o).     On  this 
principle  it  has  been  held  that  a  gift  of  portions  to  daughters, 
to  be  determined  bv  the  testator's  wife  and  executors,  according 
to  the  value  of  their  aervicea  to  the  family,  and,  in  the  case  of 
the  marriage  of  a  daughter,  according  to  the  match  she  might 
make,  is  not  void  for  uncertainty,  as  the  discretion  given  to  the 
wife  and  executors  removes  that  objection  (/)). 

\  devise  to  two  persons  "  in  such  shares  as  shaU  be  deter- 
mined by  ,"  would  make  them  tenants  in  common  m  equal 
shares  (7).  On  the  same  principle,  v.  »qual  division  is  made  where 
the  donee  of  a  power  of  distribution  mils  to  exercise  the  power  (r) ; 


(n)  Philippt  V.  Chamberlaitu,  4  Ves. 
51. 

(n)  4  Dow,  14.5.  See  OMon  v.  War- 
ner, Dyer,  281,  n:  Hnffnait  v.  Han- 
kqt,  3  My.  &  K.  376.  p«>t. ;  Ridcardt 
T.  Rtekardi,  2  Y.  *  C.  C.  C.  419.    _ 

(0)  See  Boyce  v.  Boyce,  16  Sim.  476. 
As  to  the  result  of  A.  predeceasing  the 


testotor.Bee  post.  p.  480.  where  ./crnmj- 
fcom  V.  Herbert,  4  Russ.  388.  is  also 
stated.  ,     „    _„_ 

(p)  Re  Conn,  [1898]  1  Ir.  R.  337. 

(q)  Robinson  V.  Wheelwright,  il  Beav. 

21*-  ......   1 

(r)  Salufbury  v.  Denton,  3  K.  ft  J. 

529. 
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^-Q  UNCERTAINTY. 

^rm  >tv.  or  where  the  gift  coiwiits  of  a  general  direction  that  the  legatees 
~  should  "  participate  "  {»). 

Wh.r.d.»l^  Where  the  gift  conipri«c»  a  definite  portion  of  a  larger  ouantity, 
I.  tniltM  to  it  ig  not  rendered  nugatory  by  the  omission  of  the  testator  to  pomt 
••'*'•  out  the  specific  part  which  is  to  forui  iuch  portion,  the  d.vi^o  „r 

legatee  being  in  such  case  entitled  to  select ;  by  which  means  th. 
subject  of  the  gift  is  reducible  to  certainty  ;  and  "  id  rertiim  wt 
quod  certum  reddi  potest "  is  a  settled  rule  in  the  construction  .1 
wills  (0  Thus,  if  a  man  devi  «e  two  acres  out  of  four  acres  that  lie 
together,  it  is  said  that  this  is  a  good  devise,  and  the  devisee  shall 

elect  (w). 

So,  if  a  testator  devise  a  messuage,  and  ten  acres  of  Und  surround 
ing  it,  part  of  a  larger  number  of  acrea,  the  choice  of  such  ten  acre- 
is  in  the  devisee  (r).    And  if  a  testator  devise  to  his  son  John  on.- 
freehold  close  of  land  in  R.  and  to  his  son  George  one  freehoKl  c'.cs. 
of  land  in  R.,  the  devisees  must  elect :  apparently  John  has  th" 
first  choice  {«•).    On  the  same  principle,  where  a  testator,  having 
three  houses  in  A.,  devised  "  two  houses  in  A.,"  tl.e  devisee  was  heiU 
entitled  to  elect  which  two  he  would  take  (x).    Kut  m  cases  of  this 
kind  "  it  is  essential  that  the  wiU  should  not  shew  that  the  testator 
was  bequeathing  any  particular  one  of  th^  properties  to  the  legatee 
who  desires  to  select,  for  the  selection  by  the  testator  is  incom- 
patible with  the  view  that  he  intended  the  legatee  to  select.    If  a 
wiU  shews  that  a  testator  intends  to  give  a  particular  property  t- 
a  legatee,  and,  owing  to  the  testator  having  several  properties 
answering  the  description  in  the  will  of  the  particular  property 
given,  vou  are  unable  to  say,  either  from  the  wUl  itself  or  fron> 
extrinsic  evidence,  which  of  the  several  proFrties  the  testator 
referred  to,  then  on  principle  the  gift  must  fail  for  uncertainty,  and 
the  Court  cannot,  in  order  to  avoid  an  intestacy,  change  the  will. 
or  construe  it  as  giving  to  the  legatee  the  option  of  choosing  any  one 
of  the  properties.     This  principle  was  applied  in  the  case  of  Rwhard- 
son  V.  Watson  (^.,  though  whether  that  case  would  now  be  followed 
on  its  particular  facts  may  be  doubted  "  (:).     In  A sten  v.  Aaen  (a) 


Where  U»- 
tator  intends 
to  select. 


(«)  Liddmd  V.  Liddard,  28  Beav.  2««. 
See  also  Oreville  v.  Orcvtlle,  27  Beav. 
594. 

(0  Peekx.  HaUey.f.V.\\.3S.. 

(«)  (Jrare  Miirsluila  Cum,  Dy.  -81  a, 
n..  8  Vin.  Abr.  48.  pi  H. 

(i)  Sfc  /M«ott  V.  BImkhnni,  1  My. 
&  K.  374  ;  Jacqufs  v.  Chnmhers,  2  Col. 
441. 


(m)  Durkmanton  v.  Ihukmanhn.  •' 
H.  &  N.  219. 

(x)  Tafley  v.  Eagltton,  12  Ch.  D.  t>S3, 

(V)  4  B.  &  Ad.  787. 

(>;  }Vr  Bnmer.  J.,  in  A^t"'  v.  A^ld'. 
[18941  3  Ch.  at  p.  263.  Cited  with  a)'- 
provalin  He  Cheridle.  [1900)  2  Ch.62t.i. 

(a)  [1894]  3  Ch.  2tJ0. 
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,he  fHUtor  gave  "  all  that  newly  built  houae  Wing  No.  Sudelcy 
W«te  "  to  A  "  all  that  newlv  built  housf  Wing  S".  Sudfley 
Place  ••  to  B..  with  Himilar  gifU  to  C.  and  D.  It  was  held  that 
the  devines  were  void  (or  uncertainty. 

1„  such  canea  the  Court  strives  to  ascertain  by  extnn.ic  evidenci' 
what  tlio  teatetor'g  intention  was  (h).  .        ,   . 

Where  a  testator  betiueatha  to  A.  a  certain  nun>ber  of  shares  in  a 
conmanv,  and  it  appears  that  at  the  date  of  his  will  ho  held  shareM 
,n  tlmtcompany  of  two  different  classes,  one  of  wh.ch  is  more 
vsluablc  than  the  other,  and  either  of  which  is  sufficK>nt  to  satisfy 
tho  Muest,  then  the  legatee  has.  it  seems,  the  right  of  selection  (r). 
But  if  the  shares  of  the  more  valuable  class  are  not  mitficient  to 
^,i,fv  the  bequest,  it  is  a  question  of  construction  out  of  which  class 
The  b;queHt  ought  to  be  satisfied.  Thus  in  Re  Che,u{k(d)  th-  testatrix 
).H,ue8thed  to  A.  "  mv  140  shares  i  the  C.  R.  Comi«ny  ;  she 
lad  '>80  shares,  of  which  40  were  paiu  up  in  full  and  the  remam.ng 
040  were  partlv  paid  up :  it  was  held  that  A.  was  not  entitled 
to  select  which  of  the  280  shares  she  would  Uke,  and  .hat  the 
b..(,ue8t  must  be  satisfied  out  of  the  240  partly  paid  shares. 

Xo  question  of  selection  arises  if  it  appears  that  the  testator 
meant  to  give  the  legatee  the  whole  of  a  certain  kind  «*  property 
Wlonging  to  him.  Thus  where  a  testator  bequeathed  all  Ins 
property  in  the  Austrian  and  Russian  funds.  "  and  also  that  vested 
in  a  Swedish  mortgage."  the  testator  having  several  Swedish 
mortgages,  they  were  all  held  to  pass  (e).  And  where  a  testator 
having  five  leasehold  messuages  in  L..  comprised  m  four  leasts, 
bequeathed  "  his  fo-jr  leasehold  messuages  in  L.."  it  was  held  that 
all  five  messuages  passed  upon  a  context  somewhat  favouring 
that  construction  (/).  ,     1    . 

Sometimes  a  testator  gives  a  legatee  an  express  power  of  selection 
or  disposition  («/),  and  the  question  may  then  arise  how  far  the 
power  extends.  Thus,  in  Edunrdes  v.  Jones  (A),  where  a  testator 
devised  to  his  daughter  a  house  and  garden  in  X.,  to  be  built  at  tlie 
expense  of  his  executors,  the  gift  would  apparently  have  been  void 
for  uncertaintv.  if  the  executor  (who  was  also  residuary  legatee) 
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it)  Richardson  v.  Walaon.  supra; 
blnmitll  V.  Gladsinne,  3  .Mac.  &  C  692. 

(f)  JiiqiitM  (or  Jacqu(K)  v.  Chamber!, 
\j  L  J.  Ol.  225;  16  L.  J.  Ch. 
243;  Millnrd  V.  Bailty,  L.  R..  1 
Ell.  378:  ffDonnM  v.  WtUh.  [1903]  1 
ir.  K.  110.  Tlie  report  of  Jacques  v. 
nuimhnu  in  2  Coll.  435.  appcrs  to  be 
inaccuratp,  as  the  other  three  reports 
a„Tee.     It  would  aeem  from  the  report 


in  16  r-.  J.  Ch.  243.  an.l  4  Rail.  (a.  499, 
that  the  ea«'  wa«  compromisctl. 
(d)  [1900]  2  Ch.  620.  , 

(«•)  Kiehindi  v.  Patteson,  15  Sim.  .>01. 
(/)  StimfMon  V.  Samp»i>i\,    L.    R..    8 

E(|.  479. 

(.j)  Ax  to  powers  of  appointment,  see 

Chap.  XXIII. 
(A)  ;».-.  Bea.  474. 
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CHAPTER  II V. 


Gift  of  what 
shall  remain 
or  be  left. 


UNCERTAINTY. 

had  not  built  a  house  at  the  daughter's  request.    So,  where  a 
testator  devised  the  residue  of  his  property  to  his  wife  f..r  life, 
"  reserving  to  her  power  to  wiU  away  any  part "  at  her  death, 
with  a  gift  to  his  daughter  of  what  his  wife  should  not  disi>ose  of, 
it  was  held  that  the  power  extended  to  the  whole  estate  (i).    Where 
a  testator  bequeathed  his  household  furniture,  &c.  on  trust  for  sale, 
except  such  articles  as  his  wife  should  wish  to  retain  for  her  own 
use  which  he  thereby  empowered  her  to  appropriate,  it  was  said 
that  this  intimatea  a  confidence  that  the  wife  would  make  some 
selection,  and  would  not  take  the  whole  ;   though  to  what  extent 
short  of  that  is  not  very  clear  {;).    A  more  rational  principle  was 
laid  down  by  Jessel,  M.R.,  in  a  case  where  a  testator  gave  his  wife 
power  to  appropriate  absolutely  to  herself  such  parts  of  his  plate 
as  she  should  desire  to  possess.    The  M.R.  said,  "  Of  course  the 
widow  takes  the  whole.    Following  the  words  literally  she  might 
take  the  whole  of  the  plate  with  the  exception  of  one  article  of 
probably  no  value,  when  the  maxim  de  minimis  would  apply  "(i). 
The    same    principle   was  followed    m    Re  Sharland  {I).     The 
principle  would  probably  not  be  applied  where  the  things  are 
few  in  number  and  of  nearly  equal  value. 

"  It  may  be  observed,"  says  Mr.  Jarman  (m),  "  that  in  numerous 
instances  a  devise  or  bequest  of  what  shall  remain  or  be  kft  at  the 
decease  of  the  prior  devisee  or  legatee,  has  been  held  to  be  void  for 
uncertainty  (n).  Some  of  these  cases  certainly  had  special  circum- 
stances and  the  indefiniteness  seems  not  to  have  been  invariably 
considered  to  be  such  as  to  invalidate  the  gift  (o).  At  aU  events,  the 
expression  is  susceptible  of  explanation,  where  the  property,  or  part 
of  it  consists  of  household  furniture,  or  other  articles  of  a  perishable 
nature,  by  considering  these  words  as  referring  to  the  expected 
diminution  of  the  property  by  the  use  and  wear  of  the  first  taker. 
Such  it  is  clear,  would  be  the  construction,  if  the  property  (what- 
ever 'were  its  nature)  (p)  were  given  to  the  first  taker  expressly  for 


(,)  Cooke  V.  Farrand,  7  Taunt.  122. 
Jfe  Richards.  [1902]  1  Ch.  76  wa«  the 
converse  case ;  there  the  widow  had 
a  power  of  disposition  during  her  life, 
but  not  apparently  by  wUl. 

(/)  Kennedy  V.  Kennedy,  10  Ha.  4J8. 

(k)  Arthur  V.  M<ukin>um,  11  th.  u. 
383. 

(I)  74  L.  T.  064. 

(m)  First  ed.  p.  321. 

(n)  Bland  v.  Bland,  2  Cox  349; 
Wynne  v.  Haukin.i,  1  Bro.  C.  C.  179 ; 
Sprange  v.  Barnard,  2  Bro.  t.  L.  Mo  ; 
plthman  v.  Filhhr,  3  Ves.  7  ;  Wilson 


V.  Major,  1 1  Ves.  205 ;  Bull  v.  Kingston, 
1  Mer.  314 ;  Fade  v.  Fade.  5  Madd. 
118.  To  these  may  be  added  Uchmtrt 
V.  Lavie,  2  My.  &  K.  197 ;  Horund  v. 
Jfc*<.  1  Sim.  &  St.  ,"187,  and  Ex  parte 
Payne.  2  Y.  &  C.  636,  considci^  by 
Mr.  Jarman  in  connection  with  the 
subject  of  precatory  trusts. 

(o)  Duhamel  v.  Ardorin,  2  Ves.  sen. 
162  ;   Hand*  v.  Hands,  1  T.  B.  4117  n. 

Ip)  Except  consumable  articles :  see 
Andrew  v.  Andrew,  1  Coll.  «*».  and 
Chajra.  XXXUI  and  XXXVUl. 
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life  •    indeed  there  is  not,  it  is  believed,  any  ease  in  which  such  nurTtii  tltw. 
osiiressions  have  been  held  to  render  the  gift  void,  where  the 
prior  interest   was    expressly  limited  in    such    terms;    and    the 
case  of  Cooper  v.  WiUiams  (q)   is  an   authority  against   such  a 
construction." 

But  the  cases  to  which  Mr.  Jarman  refers  in  the  opening  sentence 
„{  this  passage,  have  little  if  anything  to  do  with  the  question  of 
uncertainty ;  they  can  be  supported  on  a  different  ground  alto- 
gether, namely,  that  if  a  testator  makes  an  absolute  gift  of  property 
to  A.  anv  gift  over  of  what  may  be  left  undisposed  of  by  A.  is 
repugnant  and  void  (r). 

Even  a  gift  to  X.  in  trust  for  A.,  with  a  direction  that  any  balance 
remaining  in  X.'s  hands  after  the  death  of  A.  should  go  absolutely 
to  B.,  operates  as  an  absolute  gift  to  A.  (*). 

But  a  gift  over  of  a  legacy,  or  of  so  much  thereof  as  shall  not 
have  been  paid  to  the  legatee,  is  not  void  for  uncertainty  («)• 

The  question  whether  a  life  interest  can  be  implied  from  a  gift 
of  "what  shall  remain  on  the  death  of  X.,"  is  considered  elsewhere («). 

Sometimes  a  taatator  gives  property  to  A.  absolutely,  with  a 
reuuest  or  direction  that  he  will  at  his  death  leave  the  "  bulk  " 
or  "  remainder  "  of  the  property  to  B. ;  this  is  void,  being  too 
uncertain  to  create  a  precatory  trust  (r). 

In  Re  Percy  (w),  the  testator  made  the  following  bequest :  "I 
give  to  my  wife  10,000^,  afterwards  to  go  to  the  understated  re- 
siduary legatee  E."  :  it  was  held  by  Bacon,  V.-C,  that  this  was  an 
absolute  gift  to  the  wife,  and  that  the  "  inept  words  "  which  followed 
did  not  affect  it.  It  is  submitted  that  this  case  is  distinguishable 
from  the  cases  where  there  is  an  attempted  gift  over  of  what 
remains  or  is  undisposed  of  by  the  prior  legatee,  and  that  the 


Gift  over  of 
so  much' as 
8haU  not  have 
been  paid. 


Uncertain 
words  will  not 
create  pis- 
catory tnist. 


(./)  Pre.  Ch.  71,  pi.  64.  Mr.  Jarman 
also  lites  OMs  v.  Tail,  8  Sim.  132. 
Tho  modern  cases  bearing  on  this 
point  are  cited  below,  p.  464. 

(r)  Kf  itortlMk'a  Trust,  3  K.  &  J. 
45«;  Weak  v.  Oliht,  32  Bea.  421; 
Ptmi  V.  Merrilt,  L.  R.,  18  Eq.  1.52  ; 
Re  WiUocka'  Settlement,  1  «>.  D.  229. 
Earlii^r  cases  are  :  Malim  v.  Keighley, 
i  \"es.  jun.  529  (disajiproving  Upu-tll 
V. HiMii/,  1  P.  W. OJil);  Oretj  v.  Montagu, 
i  Ed.  205 ;  AU.-OeK.  v.  UaU,  1  Jac.  &  W. 
158  n. ;  Ihurn  v.  Oibhn,  1  R.  &  Myl.  614 ; 
Phillips  V.  Eastwood,  LI.  &  G.  t.  Sug. 
:'7ii ;  Wathimw  WiUiams,  3  Mac  &  (i. 
«22 ;  Host  V.  Hoss,  1  Jac.  &  \\.  154 ; 
Hi  Yiikltn,  1  D.  M.  &  G.  53 ;  Holmes 
V.  iJid.'on,  8  I).  M.  &  G.  152 ;  Bowf 
V.  (.o»/f«,  27  L.  J.  Cli.  249;  Henderson 


V.  Cross,  29  Bea.  216;  Cuthbert  v. 
Furrier,  Jac.  415 ;  Orttn  v.  Harvey,  1 
Ha.  428  ;  Lightburne  v.  Gill,  3  Bro.  P.  C. 
250.  In  Bull  V.  Kingston,  1  Mer.  314, 
the  gift  over  ("  in  case  she  dies  without 
a  will  ")  was  held  void  on  the  ground  of 
uncertainty.  The  case  of  Barton  v. 
Borton.  16  Sim.  .'>52.  is  considered  else- 
where  (Chap.  XXXIV.). 

U)  R'  Walker, Lloyd \.  r«cfrfy,[1898] 
1  Ir.  R.  5. 

(()  Re  Chaston,  18  Ch.  I).  218;  Re 
Goulder,  [1905]  2  Ch.  100.  These  cases 
are  considered  in  Chap.  LVll. 

(m)  Chap.  XIX. 

(!)  £<«<ev.i?nrfc,5Mada.n8;  Palmer 
V.  Simmonds,  2  Dr.  221.  See  Chap. 
XXIV. 

(.(•)  24  Ch.  D.  616. 
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Trusts  o{  an 
ascertained 
fund  valid, 
though  in- 
tended to 
embrace 
another  un- 
ascertained. 


Gift  for  life 
followed  by 
gift  over  of 
unexpended 
capital. 


Power  to 

expend 

capital. 


Gift  over  of 
what  remains 
after  lifei 
interest  good. 
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interest  (x).  ,^^  ^^se  ot  Ford  •  .  Fowkr  (-,). 

Reference  may  here  be  '"^'^"J         ^.^^d  "  directed")  F.  and 
where  the  testator  recommenOea  ^  bequeathed  to  the  latter, 

l,i3  wife  to  settle  a  sttm  -^^l^^J^''^^  J^p;,)  own  as  F  shall 
..  together  with  such  sum  «J  --\^,  ^,,,,en.  Lord  Lan.daK 
choose,"  for  the  benefit  oi^^'^'l  ,,  t^  that  which  wa.  .n  tl,e 

M.R.,  said  that  t^^f^^^^'"^; '''  .^  jid  not  fail  because  the  t.^tator 
testator's  power,  the  trust  -^  ^o  tha  .a  ^^^  ^^^  ^^  ^^^^.^  ^, 

expressed  a  wish  as  to  something  ov  ^^^  ^^^  ^^.^,^  ^^^^^^.^^ 

Property  may,  of  covtrse,  be  g  v  n  t       1         ^^^.^        ^^.^^  ^^^  ^^^^^ 
to  appoint  or  expend  the  capttalfollovve^^.  _^  ^  ^^^^^^^^  ^.^  ^  ^^^^ 

unappointed  or  unexpended  P^^^  V-'-^^  ^.^^  ^  request  that  if  it  is 
income  of  property  to  his  wite  i  ^^^  remainder  to  B., 

„,ore  than  she  wants  to  Uve  o">;j;\^^,t  j^  b.'s  favour  (a). 
this  request  is  too  uncertain  to  cre^  j^^  ^^  ^^  ^„  ^er 

^  g»  .0  A.  .-jw^: -t,:r:"c«t:i~.y ..  to  b,™.  ,■.  w 

daughters  B.  and  C.    is  voia  ^^^  ^j  ^^^  ,,^^^,„^^.    ^.^ 

soisagiftofwhatatei^nt  orli^e    c^  ^^  ^^^^^^^^  ^^^^  .,^^.^      ,, 

In  Be  Pecirom's  H^;«  (d)-  ^  T'  ^^j^ed  that "  in  case  anything 
property  to  his  wife  for  hfe,  ^"^  P/^^^^.^^,  ^te  shall  be  at  liberty 
Luld  occur  that  her  mcome..^tsvtffi^^^.^^^^  ^^   ^^^^^  ^^^^ 

to  go  to  the  principal     ,  it  was  n  ^.^^^  ^^^  ^^^^^^  ^.,^j 

only  entitled  to  so  much  oi  ^e japita    ^^^^^^  .^  ^.^^     ^^^^  .^ 
afford  her  a  maintenance  «">tabk  ^°^^,,t„,  ^^  ^.^  ^^. ^^  ^^  ^^^      j, 
B,c;.ard«  (e),  a  power  gvvenb>  the   es  „  ^^.^^ 

portion  of  the  capital     as  ^^^^IJ^,,^J,^,,  capital  durlngher 
give  her  a  general  power  f^PP^'"^."^/"  ^,„  to  the  testator's  wife  to 

fife.    Andin  Re  ^V^^^'^^f  'X^d'hy "  ^^^  «-^  °^  '''''''  '''' 

sell  the  testator's  P^^^* '' f  J^^^^ 

left  at  her  death,  ^l^^^^^:,^,  she  might  think  fit.  what  .as 

XrCet  S;ling  under  the  gi.^^^^^  ^^^  ^^^^^^,  , 

The  principle  suggested  t>  ^r- Jarm  ^^  ^  ^^^  ^.^^^^^.^^ 

above  (.),  namely  f^^^  "  I B..  the  gift  over  is  gcK«l 
giftoveronhisdeathof    whatre  __^^  ^.  „^^^,^„, ,,  ,  ,  c. 


was  much  discussed. 

(„1  3  Boa.  146.      ^    „  r-o   „,en,B  to 

(n)  flud^on^  ■  °^''"  .,' r,,.„   »,„ 
\h)  FUnI  V.  //«;;*<!».  *>  «'■"•  ^*" 


(c)  Cou-man  v.  Harmon,  2i  !.-  •'  tl-- 
Yd)  27  Bea.  583.  ^ 
^  IS  ^2'V    133.    The  0.. 
was  made  by  oonsnit. 
(j)  Ante,  p.  4^.. 
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luitwithstanding  those  wonls,  has  been  applied  in  several  motlorn  chapter  xiv. 
cast's  (h).  Thus,  in  Re  Thomson's  Estate  (i),  the  testator  gave  all  his 
pni'icrty  to  his  wife  "  for  the  term  of  her  natural  life,  to  be  disposed 
(if  as  she  may  think  proper  for  her  own  use  and  l)enefit  according 
to  the  nature  and  quality  thereof."  and  "  in  the  event  of  her  decease, 
siiould  there  be  anything  remaining  of  the  said  property  or  any  part 
tli.reof."  he  gave  "  said  part  or  parts  thereof '"  to  certain  persons  : 
it  was  held  bv  Hall,  V.-C,  and  by  the  Court  of  Appeal,  that  the 
wiildw  had  no  power  to  dispose  of  the  property  by  will,  and  that 
on  lier  death  the  gift  over  took  effect  as  to  any  part  of  the  property 
tlicii  existing ;  whether  she  had  anything  more  than  a  riglit  to  enjoy 
the  property  in  specie  during  her  life  was  not  decided.  Re  Sheldon 
and  Kemble  (/),  and  Re  Holden  (I),  are  to  the  same  effect.  But  in 
Re  Junes  (/),  the  testator  gave  all  his  property  to  his  wife  "  for  her 
absolute  use  and  benefit,  so  that  during  her  lifetime  for  the  purpose 
of  her  maintenance  >p'^  support  she  shall  have  the  fullest  power 
to  sell  and  dispose  ot  my  said  estate,"  and  after  her  death,  as  to 
such  parts  of  his  estate  as  she  should  not  have  sold  or  disposed  of  as 
aforesaid,  he  gave  it  in  trust  for  other  persons :  it  was  held  by  Byrne, 
J.,  that  the  wife  took  an  absolut*'  interest.  On  the  other  hand,  in 
Re  Sanford  (»«),  the  testator  by  his  will  made  certain  dispositions 
concerning  his  property  ;  by  a  codicil  he  revoked  these  provisions 
and  gave  all  his  property  to  his  wife  "  so  that  she  may  have  full 
possession  of  it  and  entire  power  and  control  over  it,  to  deal  with 
it  or  act  with  regard  to  it  as  she  may  think  proper  "  ;  he  then  pro- 
vided that  in  the  event  of  her  dying  "  without  having  devised  or 
appointed  the  whole  or  any  part  of  my  said  property,"  the  dis- 
positions contained  in  his  will  should  take  effect.  It  was  held 
bv  Joyce,  J.,  that  the  wife  took  a  life  estate  with  a  general 
power  of  appointment,  and  that  any  part  of  it  which  she  did 
not  appoint  passed  under  the  testator's  will.  The  ilecision  no 
doul)t  gave  effect  to  the  intention  of  the  testator. 

It  will  be  remembered  that  if  property  is  given  absolutely  to  A.  Wlierc  prior 
with  a  gift  over  which  is  void  for  repugnancy,  and  A.  dies  in  the  ^''  'apws. 
testator's  lifetime,  the  gift  over  will,  as  a  general  rule,  take  effect  («). 

Mr.  Jarman  points  out  (o)  that  "  if  the  gift  of  what  shall  be  left  Gift  of  what 

Hhall  \)v  left 
(/)   14  Ch.  D.  2r.3. 
ij)  53  L.  T.  527. 
{k)  57  L.  J.  Ch.  048. 
(/)  [1898]  1  Ch.  438. 
(m)  [1901]  1  Ch.  93!t. 
(«)  He    Stringer,    «    Ch.    D.     1  ;     Ke 
Lnirmnn,  [1895]  2  Ch.  .348.  ante.  p.  452 
(o)  First  ed.  p.  322.  • 

30 


(A)  CoMUihh  V.  Bull,  3  De  O.  &  S. 
411  ;  Re  Adams  Truft,  14  W.  R.  18; 
Ri'  Siringer'K  Entale,  0  Cll.  D.  1  ; 
Bihhfns  V.  Poller,  10  Ch.  U.  733;  Re 
Shrldon  and  Kemhie,  53  L.  T.  527. 
.See  ScdU  V.  Josselyn,  26  Bea.  174  and 
tliidf  V.  WiMhimiUin,  3  T)p  O.  *  .S. 
;i»9.  referred  to  in  Chap.  XXXIII. 
J.— VOL.  I. 


prccwled  hy  a 
special  power 
of  dix  position. 


466 


Surman  v. 
Surman. 


Distinction 
between  a  gift 
of  the  whole 
except  an  un- 
ascertained 
part  and  a 
gift  of  the  re- 
mainder after 
deducting  an 
unascertained 

part. 


Jerninghimv 
Herbert. 


Boyety-Bouce. 
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^  <1  hv  a  power  of  disposition  or  appropriation  reserved  to 
,s  preceded  >)y  a  power  ^  ^icular  objects,  tl.o  expression 

the  prior  ^^^^f  '"  J^^^^^ion  of  the  property  which  shall  be  un- 
evidently  points  at  that  pori  ^^^  .^  ^^^^^^  _^^  ^. 

appointed  or  unappropriated  und.r    he  p  ^^^^^^^  ^^^^^    ^_^  ^^^^ 

Znan  (p),  where  ^  ^-tat^  be^^^^^^^^^^^  ,„  Jto  apply  the  sauie  to 

-'^^  ^^'  f  iT^t^ni^^^"^^  ot  A.  and  B.  during  n.nontv 
her  own  benefit  and  the  m  ^j^^  g^me,  or  v.  ma,  /■ 

and  at  her  decease  or  ^<^--^^^'^^l;^l  ^^his  was  held  to  he  a  ,o.l 

as  should  then  «''«'»"•  J^j;';*  J     Ued  to  the  prescribed  purposes." 
bequest  of  the  pergonal  estate  unpp^^  _^  ^  ^^^^^^^^  ^^.^^^  ^ 

exercise  of  ^^^^  P*'^"  ^f,      ;„  ^j^ese  cases  the  words  seemed  or  vver, 
It  will  be  observed  that  nUh  ^^^    ^^.^^  ^^^^  ^^.^^  ^^^ 

considered  to  provide  for  carry    ^  ^^.^  ^^^j^.     ,^^^.„^„i^^„ 

disposedof  under  the  power  and  c^ons^i  ^^^^^  ^^^ 

disposed  of,  the  ultimate  ^^^^'^''^Xs\.e.  that  if  the  words 
gift'    The  next  two  ^^^:^^^^,  and  to  amount  to  a  ,i, 

whole  to  him.  ,  .    ^y^^  testatrix  gave  to  X. 

Thus,  in  Jormtv^Aam  v.  (J^^^V  decease  be  deposited  *ith 
such  of  her  jewels  -^^^^^f  ^f.^'^^'-.tels  to  B. ;  at  her  deceas. 
Messrs.  R.,  and  gave  the  ^if  °^  »%  ^^^  ,.  r.  .  Leach,  M.H.,  sa.d 
there  were  no  jewels  dei-ted^th  Mess-^^^^  ^^^^  ^^^^^^^^ 

that  the  will  ^°"^rVnebv  the  testatrix  in  ..'-'  to  complete 
to  a  future  act  to  be  done  by  the  tes  ^ 

t  gift,  and  that  act  ^  ^e-n^^^^h^ -^  J^^  ,_, 
failed.  Again,  m  Boyce  v.  ^'^^^  ^^^^^,  f„,  „,^  ,vife  for  We, 
certain  houses  in  S.  to  *--**-  Jconvey  to  his  daughter  M.  >a 
and  after  her  decease  "P-J^^h  Jd  ^^^^^^  and  to  convey  and 
fee  such  one  of  the  houses  a   she  s^o        ^^^^^  ^  ^  .^  ^^^^^^^,^  ^ 

assure  all  the  others  which  M- J°"'         g;^  ^  ghadwell,  V.-< '..  sa«l 

H.  having^^«^;;;:^VSeTc^:ef  tS  'sh^^^^  --  P^*'  ^' 
it  was  only  a  gut  oi  luc 


657  ;    1  Ue  ^1.  &  »•  '2'»»- 


(«)  16  Sim.  476. 
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should  choose  one  of  them,  that  no  choice  had  been  or  indeed  could 
Iiave  been  made  by  M.,  and  therefore  the  gift  in  favour  of  C.  failed. 
The  decision  seems  somewhat  technical,  for  the  t<'stator  meant  C. 
to  take  what  M.  did  not  take,  and  as  M.  coidd  not  take,  it  might 
well  have  been  held  that  the  gift  in  C  s  favour  included  the  whole. 
Where  the  bequest  is  of  the  residue  or  surplus  of  a  specified 
fund  remaining  after  providing  for  an  object  which  is  illegal  or 
unattainable,  and  the  exact  amount  to  be  laid  out  on  which  is  not 
specified,  the  bequest  is  necessarily  void  for  uncertainty,  unless 
the  purpose  is  such  and  so  defined  that  the  Court  can  determine 
what  would  have  been  the  proper  amount  to  be  expended  had  the 
object  been  legal  or  attainable,  or  unless  (according  to  some  recent 
cases)  the  bequest  of  surplus  carries  with  it  all  that  is  not  otherwise 
effectually  disposed  of.  Thus  in  Chapman  v.  Brown  (t),  the  testa- 
trix, after  giving  some  legacies,  gave  all  the  residue  of  her  real  and 
personal  estate  to  her  executors  to  be  applied  for  the  purpose  of 
building  or  purchasing  a  chapel  where  her  executors  should  think 
it  was  most  wanted,  and  if  any  overplus  should  remain  from  pur 
chasing  or  building  the  same,  she  directed  it  to  be  applied  to  such 
charitable  uses  as  her  executors  should  think  proper.  The  bequest 
for  the  chapel  being  void,  Sir  W.  Grant,  M.it.,  declared  that  the 
gift  of  the  overplus  was  void  also,  since  the  amount  could  not  be 
ascertained.  "  He  thought  it  impossible  to  frame  any  direction  that 
would  enable  the  master  to  form  any  idea  as  to  what  would  have 
been  proper  to  expend  upon  the  chapel.  If  the  testatrix  had  pointed 
out  any  particular  place,  that  might  have  furnished  some  ground 
of  inquiry  as  to  what  size  would  be  sufficient  for  the  congregation 
to  be  expected  there,  but  the  gift  in  question  was  so  entirelv  inde 
finite,  it  was  quite  uncertain  what  the  residue  would  have  been." 
Again,  in  Att.-Gen.  v.  Hinxtnan  (u),  there  was  a  devise  of  a  house 
to  be  used  as  a  school  for  poor  persons  of  the  parish  of  \V. ;  the 
executors  were  directed  to  put  the  house  in  repair,  and  to  invest 
a  sum  of  money  in  stock  in  the  name  of  the  minister,  churchvs  arden, 
and  overseers,  who  were  to  apply  the  dividends  for  the  purposes 
of  the  school,  and  to  apply  the  surplus,  if  any,  after  payment 
of  the  expenses  of  the  school,  among  poor  parishioners  of  W., 
as  the  trustees  should  think  fit.  The  devise  of  the  house  for  the 
school  being  void,  and  the  first  trust  declared  of  the  stock  having 
consequently  failed.  Sir  T.  Plumer   decided  that  the  gift  of  the 


I  IIAI'TER  XtV. 


It)  6  Ven.  404, 

(u)  2  J.  4  \V.  270  ;  and  aee  AU.-Gen. 
V.  Davia,  9  Vee.   535;    AU.Otn.   v. 

30-2 


rioMing,  2  Br.  C.  C.  428  j    Ei 
58  L.  T.  538. 


Tui/lw, 


<;ift  of  the 
rraidue  i>t  it 
fund  afUT 
l>rovidini(  fur 
ttti  illegal 
"lijrct  a  void, 
if  the  amount 
required  for 
Huoh  object  ia 
iinascerKiin- 
uble. 


Chapmiin  v. 
Hroxrn. 


Mt.-Gtn.  V. 
UinjcmaH, 
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.      J-  ■A^r,A<i  beine  unascertainable,  wa*  void. 
residue  of  the^urplus  dmdend^^^^^^^^  bequeathed  7, fK^I. 

Again,  in  Limbrey  J-^^^^J^l^  ^^  ,^,,  testator's  funeral  and  monu- 
upon  trust  to  pay  the  ^''P^^f '  °;  '  ^^^.^  „„  a  particular  pio.:e  of 
Int.  and  of  ^^^^^^^^^y^^X^sU  Lcted  of  a  le.acy 
ground,  and  to  apply  the  '««'T,  trust  out  of  the  iuoonie 

'of  8,000r,  which  he  b^^^tpor  persons  in  the  almshouse, 
to  pay  certain  weekly  sum     o  the  po     p  ^^^  ^^^^^  ^_^^^  ^^ 

to  purchase  a  quartern  loaf  ^°'^J'  J  ,^  ^^e  residue  \n  cli.- 

keeping  the  almshouses  m  ^^P^'^'j/J^.^i,' j.  Leach  held  that 
,iion  of  bread  ^^^^^iZ^^n^U.  by  reason  of  tho  ,.s 

void.  ,        „  ^„finpd  his  object  as  to  furnish  fair 

^"^  '  Vtrthrc:ufv:;U  deLmine  the  amount  .h.h 

and  reasonable  data,  the  cour^  ^^  ^^  ^^^^  ^^^^^ 

ought  to  have  been  ^-V^J^f^  ''J^J  ^f  the  surplus.  Thus. 
at  the  same  time  ascertem  the  amou  ^    ^^^^^ 

in  MUford  v.  S^f'f j'^^'  ^^piece  of  land,  and  the  con- 
directed  the  purchase  o^^  P^^^^^j  Jj^.u  and  his  parents  and 
struction  of  a  vault  for  tbe  b°<^«^;     ^^  ^,^,^^         y,ase  and  con- 

sister,  and  of  a  ^^^^^f ';^;jS  o^  f-«^  ^^«  ^"'l'^^"  l^"P"^>' 
^truction  was  to  be  m  t  andprov  de«l  ^^^^  ^  ^^^^^^^  ^^  ^,^^ 

after  payment  of  ^^^^^  ^f  ^*f  ^^^^^^  eharitable  purpose  ;  and  it 
remainder  of  his  propertv  *«  *  J^^  ;  the  prior  object  to  be 
.-as  held  by  Lord  ^y^^'^^^'^l'^^Zl  the  amount  that  would 
void,  yet  ,t  was  -  ^  ^^^^  ^i"  tL  the  charity.  He  thought 
be  required  for  it  as  to  vit  ate  ^^«  «  ^   g^^,^  had  no  ex«t- 

the  difficulties  which  ^'''^'^ ^.^^^^'^^  ^.ry  spot  pointed  out, 

:„ce  here.  The  P>-  ^^  ,t  "^a-'  *^^'^ 
and  the  extent  f 'l^'-^J^f  *^X  for  the  purpose  of  ascertaining 
in  directing  a  reference  to  ^«  ^^^^^V ^j^^t  intention  of  the  testator 
what  would  be  a  proper  J""^^^°^^*^'Yscertained,  would  be  deducted 
krr resr  rir:^--  .omd  then  be  rendered 
''t:  Imnciple  underlying  d.^n^n  v.  Brou.  is  that  where  the 


(i)  6  Mad.  151. 
l"?The'LCW^h»t  the  direction 

as  lo  the  muwvr,.r\.,  ^    .  pgijue, 

tion  of  an  f  t*-.?^*' P*,\ae1 "  w^^hai 
'"'  ir ol'ruch"SXe"fter  buUding 
r^onutnTll'hil.109.     But  owu.g 


to  the  pctuliar  wording  of  the  l.C  - 

purpose    havm  ^  ^^^^  .^__. 

rhe"wWer^rd«:wi  well  given  to  the 
charity,  18  Sim.  lOo. 
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whole  of  the  fund  may  possibly  be  wanted  for  the  primary  object,  .  hapteb  iiv. 
there  will  probably  be  no  surplus  for  the  secondary  object,  and 
consequently  an  inquiry  would  be  useless,  and  the  gift  of  the 
surplus  fails (y).  Accordingly,  in«e  Tnifhr  (:).  where  a  testator  be- 
queathed money  to  build  and  keep  up  an  almshouse  on  a  particular 
piece  of  land  not  in  mortmain,  and  to  maintain  the  inmat*>s  and 
pav  any  surplus  income  to  poor  persons  as  outdoor  i)ensioners,  it 
was  held  by  Kay,  J.,  that  the  gift  of  the  surplus  income  was  void  for 
uncertainty. 

Hut  if  the  position  of  things  is  reversed,  and  the  primary  pur-  Where  residue 
pose  is  only  intended  to  require  a  small  part  of  the  fund,  so  as  to 
leave  a  substantial  surplus  for  the  secondary  purpose,  the  gift 
of  the  surplus  is  good,  and  the  only  question  is  what  it  consists  of. 
Formerly  the  principle  was  considered  to  be,  that  in  such  a  case  an 
estimate  should  be  made  of  the  amount  required  for  the  primary 
purpose,  and  that  the  balance  should  be  applied  to  the  secondary' 
purpose  (a).  It  is  possible  that  this  principle  may  still  be  applicable 
where  the  secondary  purpose  is  not  charitable,  but  where  it  is 
charitable  the  rule  is  now  settled  that  if  the  primary  purpose  is 
illegal,  the  whole  fund  is  given  to  the  secondary  purpose.  This 
rule  was  first  established  by  the  decision  in  Fisk  v.  Att.-Gen.  (b) : 
there  the  testatrix  bequeathed  1,000/.  to  the  rector  and 
churchwardens  of  a  parish  and  their  successors  upon  trust 
to  apply  such  part  of  the  dividends  as  should  from  time  to  time 
be  required  in  keeping  in  repair  her  family  grave,  and  to  pay 
or  divide  the  residue  of  the  said  dividends  at  Christmas  in  every 
year  for  ever,  among  the  aged  poor  of  the  parish.  Wood,  V.-C,  held 
that  the  rector  and  chu'chwardens  took  the  whole  fund  for  the 
charitable  purpose  discharged  from  the  illegal  trust.  This  decision 
has  been  criticized,  but  has  never  been  overruled,  and  the  rule  may 
now  be  considered  as  settled  that  where  a  fund  is  given  to  trustees 
upon  trust  to  apply  the  income  in  keeping  a  tomb  in  repair,  and 
as  to  the  remainder  of  the  income  for  a  charitable  purpose,  the 
result  of  the  trust  for  the  repair  of  the  tomb  being  illegal  is  that 


ly)  In  Chapman  v.  Bruwn,  "  there 
was  nothing  to  prevent  the  whole  of  the 
residue  from  being  apiilied  to  the 
builihnii  of  the  chapel":  per  Jessel, 
M.R.,  in  He  Birkell,  9  Ch.  V.  at  p.  580. 

(.-)  ,-.8  L.  T.  538. 

(a)  In  tlic  fourth  edition  of  this 
work  the  decisions  were  examined 
at  lenath  :  it  has  not  been  thought 
nwessary  to  repeat  .Mr.  Vincent's 
remarks  in  this  edition,  as  the  law  is 


now  settled,  at  all  events  so  far  as 
courts  of  first  instance  are  emicerned. 
(A)  h.  R.,  4  Eci.  ->2\.  The  decision 
of  Romilly,  M.R.,  in  Fouhr  v.  Fottler, 
33  Bea.  tilti,  is  inconsistent  witli  the 
later  cases  ai  il  may  be  disregarded. 
It  will  be  noted  that  in  that  case  the 
M.R.,  if  unhanipcre<I  by  authority, 
would  have  decided  the  case  in  accord, 
ance  with  the  principle  established 
by  Fisk  V.  All.-Oen. 
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Blank  left  for 
names. 
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the  whole  of  the  income   becomes  applicable  for  the  char.table 

^'^Airoigh  the  Courts  always  strive  to  give  effect  to  charitable 
MU  and  never  hold  them  void  for  uncertainty  in  the  obje-t  (d), 
vet  a  charitable  gift  may  be  void  if  it  is  impossible  to  ascerta.r,  tl,. 
"amount  of  the  fund  required  to  give  effect  to  it  (e). 

m -Uncertainty  as  to  Objects  of  Oift.-"  Uncertaintv  in 
regard  to  the  objects  of  gift,"  as  Mr.  Jarman  points  out  (/).  "  ar..,« 
either  from  the  testator  having  described  such  objects  by  a  torn>  of 
vague  and  unascertained  signification,  or  from  his  having  spoch.-d  a 
definite  class  or  number  of  persons,  but  having  shown  that  all  aro 
not  to  take,  and  then  left  it  in  doubt  which  of  tbem  he  intemled 
to  select  as  the  object  or  objects  of  his  bounty.    Examples  of  both 
kinds  will  be  found  in  the  sequel.    It  has  been  often  laid  down 
that  if  a  devise  be  to  one  of  the  sons  of  J.  8.  (he  having  s^.ra 
sons),the  devise  is  void  for  uncertainty, and  cannot  be  made  good  (,). 
And  if  a  man  devise  to  twenty  of  the  poorest  of  h^  kindred,   h.s 
is  void  for  the  uncertainty  who  may  be  adjudged  the  poorest  ().^ 
So  where  the  devise  was  "  to  the  testator's  brother  and  sustor  s 
familv  "  and  the  testator   had    two  sisters,  the  dev.se  was  held 
void  \i)  ■  and  a  bequest  "  to  and  amongst  my  nephews  and  nieces 
John    akd    Nannv"    {fouowed    by    a    blank),  or    to    such   of 
hem  as  should  be"  living  at  the  death  of  "  the  tenant  of  life,    was 
held  void  for  uncertainty,  because  although  by  using  the  plural 
number,  "  nephews  and  nieces,"  the  testator  showed  he  mean   to 
"nclude  more  than  one  of  each  sex,  yet  by  his  apparent  intention 
to  name  those  whom  he  intended  for  legatees,  it  was  made  doubtful 
whether  he  meant  to  include  all  (?) . 


(c)  Be  Sogerson.  [1901]   1  Ch.   715, 
following    r>sk    V.   ^-IW-G^"-    '""P"]: 
Duu>^on%.  Small,  L.  R.,  18  Eq.   114; 
and  lie  Birkelt,  9  Ch.  D.  576.     bee  also 
Hunter  v.   Bullock,  L.  R..  14  Eq.  4o ; 
He  Wniiams,  5  Ch.  C  735  ;   Chamfmey 
V.  Dat-y,  11  Ch.  D.  949;    Be  \  aughan 
33   Ch.   1>.    187 ;    »"d   Be   Taylor,  o8 
L    T.   638,  where  Kay.  J.,  expressed 
his    concurrence    with    Jeasel.    M.K., 
in  tl.e  criticism  of  Fisk  v.   -l"-''"'- 
made  by  the  latter  judge  in  Be  BtrkM. 
(d)  Post,  p.  480. 

(f )  Flint  V.    ^\'arren,    lu  oim.    b.t) , 
stated  ill  Chap.  XXXV. 
(/■)  First  cd.  p.  322. 
(0)  See   Strode   v.    Uidy      Falkland, 
2   Vern.    624,   625.     So   "  one   of   my 


sisters  to  be  executrix,'-  In  bonis  Blatk. 
u-ell  2  P.  D.  72;  Bu-'^eli  v.  Buasell, 
12  Ir.  Ch.  R.  377  ;  /"  fconii  Bayltn,  2  S*. 

*  7h)^\UWs  Case,  1  Roll.  Ab.  m.  {V} 

1  ■  el  vid.  ScTope'<,  Case,  49  Ed.  3.  pi.  4. 
cited  2  Bulst.    180.  nom.  Murru  and 

ilaule.  ,  .     .„    o  i'    . 

ti)  Doe  d.  Hayter  v.  JointMe.  i  tast, 

172  ;   and  see  Voe  d.  HmUh  v.  fkw.iHU. 

2  C.  M.  &  R.  638. 

,j)  Oreig  v.  Martin,  5  .lur  >■  S.  3  9. 
See  however  the  cases  in  Chap.  XLU. 
A  bequest  to  nephews  and  nieces  may 
hp  void  for  uncertainty  U  it  ai>lH»« 
that  the  testator  did  not  UK-ai.  ncpnn» 
»nd nieces  :  M'Hugh  v.  M-Uu,jh,[im] 
1  Ir.  R.  155. 


UNCERTAINTY    AS   TO   OBJECTS   OK  <!U-T, 


471 


But  in  lihwkhnrn  v.  Sl,tbl<«  (k),  a  il.-viw-  "  fc.r  the  »ol»«  us.-  and  . mapteh  «iv 
jH-ii.tit  of  ft    Hon   of  J.  K.,"  will)  hail    no  son    horn  during    the   ivvi»et.,"» 
t,..*iit(.r's  hfetimo.  hut  whoso  wife   was  at   tho   testator's  ch-ath  """  "   • 
,,r,"'nant  of  a  »on,  was  h.'Ul  ji.hkI.      So  a  dt-viso  to  "  one  of  my 
'oH^in   N.'h  dftushters   that  shall   marry   witli  a  Norton   within 
tiftoen  years,"  was  held  good,  apparently  on   the  ground  that  the 
testator  meant  the  daughter  who  should  first  marry  a  Norton  (/). 
A  jrift  in  favour   of  "one  child    of  A."  or  "a  son  of  A."  may 
appear  from  the  context    to   mean  the  eldest   (or  only)  child  of 
\   (m).     And  a  gift  "to   the   family  of   Gregory"  is  not  void  <;ift   -to  the 
for  uncertainty,  if   the  person  whom   the    testator    intended   to  '*"''ly  "' A." 
designate  by  the  name  of  Gregory  can  be  identified  (»»)• 

IiT  the  case  above  put  of  a  gift  to  "  one  of  the  sons  of  J.  S.,"   rncertainiy 
he  having  several  sons,  parol  evidence  is  not  admissible  to  remove  ;'.""rir,8ip ' 
the  imcertainty,  because  the  uncertainty  is  apparent  on  the  face  of  fact*, 
tin;  will,  "  the  terms  of  which  suppose  the  existence  of  more  than 
one  son,  and  moreover  shew  that  the  testator  had  not  determined 
which  of  them  to  make  the  object  of  his  bounty  "  (o).     If,  however, 
tiie  gift  is  to  "  the  son  of  my  brother  A,"  and  it  appears  that  A. 
has  two  or  more  sens,  extrinsic  evidence  is  admissible  in  the  first 
instance  to  shew  whether  the  testator  had  reasons  for  preferring 
one  son,  and  if  no  such  evidence  is  forthcoming,  evidence  is  ad- 
missible to  shew  which  son  the  testator  intended  to  benefit  (/>). 

'I'lie  same  rule  applies  where  the  gift  is  to  "  John  Smith,"  or  "  the  Utent 
children  of  John  Smith,"  and  there  are  two  John  Smiths  known  ""  "**"'  ^ 
to  the  testator  {q).  It  is,  of  course,  assumed  that  there  is  nothing 
on  tiie  face  of  the  will  to  shew  which  John  Smith  was  intended  ;  if  so 
there  is  no  uncertainty.  Thus,  in  Healy v.  Healy  (r),  there  was  a  gift 
to  "  my  nephew  Joseph  Healy,"  and  another  gift  to  "  Joseph  Healy, 
onlv  son  of  my  brother  Josej  i  "  ;  the  testator  had  two  nephews 
named  Joseph  Healy,  one  the  son  v,i  his  brother  James,  and  the  other 


fill  2  V.  &  B.  367.  The  basis  of 
the  decision  was  that  the  gift  was 
romlercd  cirtain  by  the  event.  Aah- 
h'lnitr  V.  W'iUon,  17  Sim.  204,  was 
ilei  i'l«l  on  the  ground  that  the  testator 
meant  the  tirst-born  son. 

il)  Hale  V.  Amherst,  T.  Raym,  82. 
This  iiroiind  did  not  save  the  gift  in 
'iiullnmk  V.  Ilayden.  19  L.  R.  Ir.  490, 
Iroin  beiny  held  void  :  there  the  gift 
wa^  to  "  any "  female  relative  who 
tiwirittl  in  aecordance  with  the  pro. 
visions  of  the  will. 

ii.i(  PuuiU  V.  DavUn,  I  Bea.  .532; 
.\'hljuTncr  v.  Wilson,  17  Sim.  204 ; 
\y,'»nn  V.  W'iUon,  1  D(-  G.  &  S.  152. 


(n)  Gregory  v.  Smith.  9  Ha.  708; 
CommiMionera,  <te.  v.  Ikey.  27  L.  R.  Ir. 
289.  As  to  the  meaning  of  "  family  " 
see  Chap.  XLI. 

(o)  Note  by  Mr.  .larman  (first  ed.  p. 
322).  "  No  jierson  in  jwrtitiilar  is 
inltnded  by  the  will  "  :  Winram,  pi. 
209. 

(/()  See  Chap.  XV. 

{q )  Lfird  Cheyney's  Case,  5  Rep.  681) ; 
Be  Nlephinmn,  (18971  1  Ch.  7.'>,  and 
other  eases  cite<l  in  Chap.   XV. 

(r)  Ir.  R.,  9  Kq.  418.  Compare  Doe 
V.  Morgan,  ant  Doc  v.  Wcstiate,  stated 
in  Chap.  XV. 


t;iH  to  clM» 
rxcept  s 
y^non  not 
named. 


Mistake  in 
number  of 
cIms. 
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the  son  of  his  brother  Joseph;  it  was  held  that  the  will  .t«.ll 
hewed  that  "  mv  nephew  Joseph  Healy  "  meant  the  «,.  of  James. 
Auain  a  gift  to  a  class,  with  the  exception  of  one  person  ,.[  the 
class  who  I  not  named,  or  cannot  »>e  ascertamed.  .s  not  v..k1. 
but  takes  effect  in  favour  of  the  whole  class  (.)  And  *l.ere 
a  Wo"  after  devising  property  to  his  daughter  A^  m  f.-  an.l 
I^rdie'under  twent^fWe   ^.tl^ut  leav.ng  any^eh^^^^^ 

:Zn^:^:'-:hEof;^hrtextnotsho^^ 

wlfnlnded  to  be  put  on  the  class  of  children  .t  .a. 
Md  That  all  took  (/).  So  a  gift  to  the  testators  afor.saul 
'ephelrand  nieces,"  none  haviag  b  -en  prevtously  named,  .^ 
Te  d  to  include  all  («) ;  and  a  bec,t.est  to  the  ch.ldren  of  A^,  - 
V  the  dlegitimate  oi      a.,  was 

hetl  the  sameVnciple.  to  be  a  good  bequest  to  the  le«,t.„.te 
ch  Idren  of  A.  (-).  but  to  iticUule  no  illeg.t.mate  ch.ld    -)• 
Where  a  testator  gives  a  legacy  to  each  of  the  chddren  of  A 
«nere  a  leswu-w    (s  •*•„„(  a  anpcified  number,  wliKh 

and  describes  them  as  cons,st.ng  o^^  ^^^^J^j^^  ^„   ,,,,  ,,,. 
is  less  than  the  actual  number  at  the^da^  o^   ^^^_^^ 
statement  is  disregarded  (x).    The  same  rui 
to  other  classes  or  descript.ons  of  persons.    T^-,  mlee  v-^p      (  ,, 

under  a  bequest  -  .^V'TtJwtre  atl    b^^^^^^^^^^^^^^^ 

were  held  to  be  entitled.     And  wnere  a  teow.  i 

Tie  surgeon  and  resident  apothecary-  o    tbe  Dispens^      a    B 

and  tojot^er  Pe-^-  ^^  ^^T^   ^w^oVh^^^^^^^^^^^ 
other  dispensaries,  19L  19  •  each      or  ^^  ^^^  ^   ^^ 

situations  at  my  decease     and  ^^^^l^  ,^^^,^^,,.r, 

pensary  there  was  no  aP«f  aY'^*^  f^^  ^i^  ,f  the  spectiod 

those  P^-- -X^Fi  e^^^^^^^  ** '^"^^^  '-''  '- 

rrcS^lclu -o^C  aU/of  the  wiU   tbat^^  test^. 

The  Court  rejects  an  inaccurate  enumeration     (a). 


{»)  Illingu'orth  V.  Cooke.9  Ham  37. 

(t)  Hope  V.  Poller,  3  K.  &  J.  206. 

MCam/Ml  V.  BonskelUJI  Beav 
325.  The  word  "aforesaid"  was  thus 
rejected  the  M.R.  prefernne  that 
cSto  construing  the  gift  as  made  to 
nephews  and  nieees  by  "'»»''« J°f 
grandchildren,    who    were    previously 

named. 


(r)  Gill   V.    Bagshau;  L.  K..   2  Eq. 

'%)  J/a.o»    V.    Baleson.    2ii    Beav. 

40*.  „,  „ 

(x)  Post.  Chap.  XLJl. 

1;')  p' r  Lindley.  L.J..  in  Se  SU,h,n. 
jon,  [1897]  1  Ch.  at  p.  83- 
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Am  an  example  ol  a  devisp  Iwiiig  void  for  uncertainty,  Mr.  .larnian  tH*tTi«  xn. 
cites  a  caae  (6)  "  where  one  having  three  sons,  J.,  K.,  and  W.,  and  ixvi--  to 
lands  in  three  counties,  devised  the  lands  in  A.  to  J.,  the  lands  J^^Tti  i»  h. 


land)* 

in  B.  to  E.,  and  the  lands  in  C.  to  W. ;  and  added,  that  if  any 
„f  his  said  sons  died,  then  the  one  of  them  to  be  heir  utUo  the  other. 
A.  the  eldest  son,  having  died,  the  land  devised  to  hini  wan  claimed 
bv  the  other  two ;  but  the  Court  (the  Chief  Justice  doubting) 
decided  that  nothing  passed  by  the  clause  in  question,  as  it  wa;* 
not  certain  what  issue  should  have  it.  8onje  stress  w&n  laid 
"n  the  fact  that  the  original  devise  conferred  only  an  estate  for 

«fe. 

"  On  the  other  hand,  where  (r)  the  testator  devised  to  his  eldest 
son  Blackacre,  to  his  second  son  VVhiteacre,  and  to  his  thirc'  -^on 
Greenacro,  in  tail ;  and  further  willed  that,  in  case  any  ot  hi-* 
said  sons  should  die  without  issue,  the  miri'imr  to  be  each  other's 
heir.  The  eldest  son  died  without  issue ;  and  the  question  was. 
whether  one  or  both  the  surviving  brothers  should  have  Black - 
acre  ?  And  the  Court,  on  the  first  hearing  of  the  case,  was  in 
great  doubt ;  but  it  was  afterwards  holden  that  the  surviving 
brothers  were  joint  tenants  ;  and,  although  the  word  '  survivor  ' 
was  in  the  singular  number,  yet,  in  sense,  upon  the  whole  matter 
it  sliould  be  taken  and  construed  as  for  the  plural  nunilier :  (sur- 
vivoi  should  be  each  other's  heir)  i.e.  each  survivor,  i.e.  all  the 
survivors. 

"  An  instance  of  a  bequtst  held  void  for  uncertainty  on  account 
of  the  vague  use  of  the  word  '  survivors '  occurs  in  a  case  (rf), 
where  the  words  were,  '  I  give  to  my  executors  the  sum  of  1,000/. 
upon  trust  to  be  invested  in  the  funds  of  the  Bank  of  England, 
durirtg  the  Uvea  of  the  survivors  or  survivor,  for  the  widows  of  John 
Sayce  and  Thomas  Draper,  to  be  divided  between  them,  share 
and  share  alike.'  It  was  contended  for  the  two  legatees  that  the 
words  '  survivors  or  survivor '  applied  to  the  executors,  and  did 
not  affect  the  gift  to  the  widows,  who,  therefore,  were  absolutely 
entitled  :  but  Sir  J.  Leach,  M.R.,  observed  that  it  was  impossible 


heir 
to  the  otbtr.'' 


it)  First  cd.  p.  323,  the  case  being 
IIW  V.  hijeraole,  1  Bulst.  01  ; 
s.  c,  liut  ill-reported,  Cro.  Jac.  260  ; 
see  also  I'oUexf.  482  ;  Hill  and  Baker  a 
Ca'C,  cited  1  Bulut.  63  j  and  see 
SavUle,  92,  93. 

((•)  Hamhifdvn  v.  Ilumbledon,  3  Leon. 
2ti-,  Cio.  Ki.  IG4.  Owen,  2rt ;  see  also 
Brook,  title.  Devise,  pi.  38. 

(rf)  Hoffman  v.  Hankey.  3  My.  &  K. 


376.  '•  Althoiifli  li  similarity  of  ex- 
pression seemed,  in  some  degree,  to 
connect  this  with  tlie  jirwcditiu  cast-, 
vet  it  rather  lielongs  to  tiie  class  of 
cases  in  which  beijutsts  have  Ix'en  held 
to  be  void  on  account  of  the  uncertainty 
as  to  the  extent  of  interest  the  gift  was 
intended  to  comprisr."  (Xotc  by  Mr. 
Jarman. ) 
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csAm*  XIV. 


Power  ol 
dlapoaitioii 
void  for 
uncertainty. 


Where  sift 
to  partly 
obaritable. 


Gift  wholly 
charitable. 

Tnwt»  which 
(ail  from 
uncertainty. 

Words  of 
reference. 


'  The  uid. 


UKCBRTAINTY. 

,„  put  .ny  r..ion.l  ,»„.tn.cUo„  upon  tb.  b.,«»t,  .hich,  tW„  ta. 
.„';,:'.t  even. „1 ,.  U.U.  .o„  .Un  .»  -J    -" -•,';;- 

;:r  r;r."riri  «"kL.  l.  .«» .n«.ucy.„..nu. 

.„d  .fur  living  h.,.ll  In.  P^''*^';',,   'Xo-  in  her  lifetime 
"  \nA   1  desire  and  empower  her  bv  mr  wm  " 

And   I  dcmre^a  f       ^..^.d^nco  with  my  wishes  verbally 

to  dispose  of  "»y;«^;;     '  ^eld  by  Joyce,  J.,  that  i-arol 

irr'ernr.t:^^.-^;--:;::^^^ 

re:ltathed»e.H„eil.u..»u^by«.^^J';^^^^^      ,„^,^,  ,^, 
On  the  «m.  pnncple,  "'"•••'"f^V  partly  ol  .»  indefinite 

^"^.'  :tf  il' h*  IriuHe  i.  neve,  void  .o.  u„»,U,nty  in 

upon  truste  which  are  too  uncertem  to  be  given 

cussed  elsewhere  (/).  ^  relative  pronouns 

"°T'f'rr,i''rrh^.  ^  »toTg.ve  p»F.^y  .0  h. 

or  worf.  of  Kletence,  •»  wnete  .  »  ^^ 

.„.  ,„,  lif.  .nd  ..U,  be,  ^;^J,:^l,:;;'J,„n.L.lli..": 
Item, :  g.v«  tk.  u»  »•  «»'■  •^»  •' '  „  „(„,^t,  the  .He  W. 
''I';l''^rr.T:r;ron.^'e«..t.e  n...d,"  *te  ne,» 
.„  iquently  nnmed,  i.  void  •o'""*'"^''  «'  ,^„    ,„„,ai.„ 

?%^rL:ius  rt.'-:f— »"---*-r ''"i 

A  B    and  a  subsequent  reference  to     the  saia  A.  n  , 
tean'the  one  first  named,  if  the  context  so  requires. 


(r)  1  r.-i!!.  1">81.  antp,  p-  404. 

(^)  [19021  2  Ch.  806. 

(J)  15  Ch.  D.  694,  post,  p.  490. 

(ft)  Ante,  p.  229. 

(i)  Ante,  p.  220. 


(,)  Post.  p.  481.  and  Ch«p.  XXIV. 

Ik)  tW(!cf/on     V.     Turner,     i    Alt. 

**(/)  Crampton  v.  Wise,  58  L.  T.  718. 


I'SCERTAIXTV  A«  TO  OWECTfl  Or  OirT. 
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rrm  sit. 


Ill  such  «  etm\  the  position  in  the  will  of  tlie  name  of  tht>  If-Ratwi  tb* 

iiav  prevent  uncertainty.     Thus,  in   /'lU-  v.  CoIUiih  (,„).   wher«>   rmH-r  linty 
•re  Kiven  to  S.  ('.,  A.  C.  of  8t.  \\v%.  and  S.  H,,  ami  then  a  «v.h.I.h|  bv 


Ifiiiicif*  were  gi 


|i«Mltl<tlt 


<>i 


ligury  to  A.  C.  of  llerefonl.  antl  others,  and  the  reHidue  wa-s  given   „a,„r  ,„  »iil. 

•  to  the  said  8.  C.  A.  I'.,  and  8.  B,."  it  was  hel.l,  that  under  the  Injtt 
ffift  A.  C.  of  8t.  IveH  was  entitU'd,  partly  on  the  ground  that  the 
word  "  said  "  applied  to  the  three  jKTHonii  taken  together,  and  that 
III  the  jirevious  part  of  tho  will  A.  C.  of  Ht.  Ives  wa.s  named  between 
,><.  (•.  and  8.  B. 

'■  Incertainty,"  says  Mr.  .Tarman  (m),  "  is  sometimes  produced  fiifttoiwTcr*! 
bv  the  mention  of  several  objects  alternetively,  as  in  the  case  of  a  •l»*"'«'i''«''y- 
gift  to  A.  or  B.  (o). 

•'  In  tln»  early  ra.se  of  /<?«/  v.  Wifmnn  (/<),  where  a  <jue.stion  arose 
on  these  words,  viz., '  I  give  and  bequeath  one  half  of  my  lands  to 
mv  wife,  and,  after  her  death.  I  give  all  my  lands  to  the  heirs  males 
of  anv  of  my  sons  or  next  of  kin  ' ;  it  was  contended  that  the  words 

•  licirs  males  of  any  '  of  his  sons  were  words  certain  enough  to  create  to  "  heira 

■111  estate   for  it  was  all  one  as  if  he  had  said,  *  to  the  heirs  males  '"•''•»  "'  •">• 
,111  1  »ijin.,  I"!  .«  T.»  •      ,  ,    .        "'  mv  sons  Of 

of  all  his  sons,  if  they  have  heirs  males,  or  to  those  who  have  heirs  nrxt"ol  kin." 
nmli's  (7) ' ;  and  the  words, '  or  to  the  next  of  kin,'  were  ah»o  certain 


(»i)  2  Ed.  107.  See  •!«)  Doe  v. 
niMilah.  4  B.  t  Aid.  57  ;  Healg  v. 
Hr.,1,,,  Ir.  R.,  U  E.|.  418. 

(fli  Finit  ctl.  p.  324.  No  authority 
t»  cited  by  Mr.  Jarmsn  for  the  proposi- 
tion that  »  simple  gift  to  "  A.  or  B." 
i»  void  for  uncertainty,  nor,  so  far  as 
till'  editor  is  aware,  has  the  point  ever 
liet-ri  decided,  but  on  principle  the 
»taf"ment  would  seem  to  be  correct. 
Ill  Longmore  v.  Broom,  7  Vea.  124, 
Craiit,  .M.U.,  said  :  "  You  must 
iiialte  some  addition  to  the  bequest : 
otherwise  it  would  be  void  for  un- 
tertsinty.  A  bequest  to  A.  or  B. 
is  void  ;  but  a  befjuest  to  A.  or  B.  at 
the  discretion  of  C.  is  good,  for  he  may 
liiviJc  it  between  them."  Post,  Chap. 
.\V1.  And  in  He  SihUi/'s  Trunin  (5  <'h. 
1).  4',14).  ,)e»»el.  M.R.,  said  :  "  There  are 
authorities  which  shew  tliat  wlien  you 
luiil  a  cift  in  a  will  to  A.  or  B.  that  word 
■  ui  is  to  have  some  meaning,  and  it 
i-  10  have  a  iiieaniiig  which  depends 
upon  what  A.  or  B.  really  consists  of. 
^(■ii  cannot  lay  down  &  priori  that  the 
pift  to  A.  or  B.  has  any  particular 
iiu'aiiitiK ;  you  must  first  of  all  know 
what  A.  and  B.  arc."  But  the  M.R. 
(lid  not  here  have  in  mind  the  case 
of  a  simple  gift  to  two  individuals  in  tho 


alternative.  Acconling  to  the  civil 
law  the  rule  appears  to  have  been  the 
other  way:  see  Varry  v.  Vnrty,  B  Ir. 
C'h.  R.  256  (post,  p.  47B).  In  In  bonta 
Bradford,  72  L.  T.  267.  effect  was 
given  to  an  appointment  of  "  B.  or  V." 
as  executors,  on  the  th<'ury  that  the 
testator  intended  to  appoint  "  B.,  or 
him  failing,  F." 

(o)  "  In  the  case  of  a  gift  to  sev.»ral 
persons  alternatively,  there  is  a  fatal 
uncertainty  unless  the  secondly  named 
person  can  be  considered  as  intendol 
to  Ih>  sulMtituted  for  the  first  in  some 
event,  or  unless  tho  word  '  or '  can  be 
changed  into  '  and.'  wnich  has  been 
often  vexata  qua-stio.  (Hee  Chap. 
[XVIII.])"    (Note  by  Mr.  Jarman.) 

(/))  Styles.  240,  2  l>anv.  514,  pi.  4  ; 
ami  see  Maricood  v.  iMtrrtl,  Lee's  Ca. 
t.  Hard.  91. 

(7)  "  Such,  it  is  probable,  would  now 
be  held  to  be  the  construction  of  this 
devise.  Tho  other  question,  on  the 
words  '  sons  or  next  of  kii..'  is  more 
difficult.  Probably  they  would  be 
construed  as  meaning  "  my  ■*(>ns,  or 
such  other  persons  as  may  h  ppen  to 
lit-  tiiy  next  vi  kin.'"  (N-'--  by  Mr. 
Jarman. ) 
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CHAFTER   3»y- 


To  "  next  of 
liin  or  heir  at 
law." 


To  A.  "  or  hi8 
heirs,  execu- 
tors, adminis- 
trators, pr 
assigns." 


Substitu- 
tional gift 
created  by 
word  "  or.' 


UNCERT.\1STY. 

.  •     1       vb  thP  urecediiiE  words,  and  should  Iw 

enough,  betng  l^^j  j;f  ^^^'.erheirs  U^  if  ^^^  --  ^-^  "" 
meant  to  the  next  of  km  and  t  J  ^^^^^  ^^  ^^^^^^^  ^^^  ^^^,^^,^^ 
heirs  males  :  for  m  a  wdl, '    there  ^^^^  ^^  ^^^  ^^^     ^^^  ^^^^ 

of  a  testator,  it  is  «"*7"*' 7°"L^i,e  was  void ;  for  it  appear..! 
other  side,  it  was  argued  t^»t^»^i«  ^^  ^  ^^^,^,,  the  heir  male  of 
not  what  heir  male  bI^o^^^  have    h    land^  ^^^^  ^,^^^^^  ^^_^ 

^-^'-^^t^^J^^r^tt^e  'incUned  to  this  opin.n, 

junctive  ;   and  the  C« "^^^^^^^^^    ^-         ^  of  does  not  appear. 

but  how  the  case  was  ultimate     dp  ^^^^^^_       ^„  ^„,,t,,t,d 

.'  So, in  Lo«^>u?e.  v.  f '^/^^'"^^te  to  his  next  of  kin  or  heir 
will,  gave  the  remainder  «fj^';  J^^^^^^.  ,^,  ^^xt  of  kin  and  the 
at  law.  The  P«-f  f  "f  ^^l:;"!"^^^^^  the  testator  u.od  the 
heir  respectively;  the  laiie  ..{^expression,  meaning 

term  '  heir  at  law '  -f  P^^^-^^^t  It  i^w'  Lord  Loughborough, 
.  such  next  of  kin  as  shal  be  my  ^e  ^^^  ^^  the  one  side  .t  i. 
.  You  have  a  fair  -f  3?^  ^^^iratlaw  "  ;  on  the  other, 
contended  that  "next  of  kin     »  u  must  be  distributed 

that  "heir  at  law  "means     next  ot  km. 

according  to  the  statute.'  testator,  resident  ni 

"  ^«^^'  ^MTa  lLT!^^%^on.l^  to  A..  '  who  resided 
India,  bequeathed  a  share  ^^  "'^  ^  executors,  administrators, 

atL.whenIleftEnglan.ortohi^^^^^^^^ 

or  assigns  for  ever      S  r  U  »  ^^.^^^  ^^  ^^^^^  ^^emg 

^r^rtrr:«rilaslere  too  uncertain  to.eate 

^^tt^f.v.al.^>nw^^^^^ 

effect  of  making  tb«;^*^^^^7;';l\Cted  that  a  certain  fund 

Thus,  in  Carey  v.  Carey  {t),  '^^''^'^'^ike  between  his  son  R.  and 

should  be  distributed  share  -^^^^^  f ^^^J^;^^  .-o,"  eouldnotbe 

his  nephew  E.  or  h^s  "fP^^^^^ ^Xitutn.  namely  that  P.  wa. 
read  "  and,"  but  that  it  imported  ^^^b^;^."^^^^^^^  e.  having 

::^.:^t;:r::rfir:^tiual  moieties  toK.andF 


<  ^  A  Vm  649      And  sec  7  Sim.  303. 

S'^T^Tsfth^Ihctnstruedthe 
I'orfsttjlyingheirshipaeoord^ng   .o 


ham  in  a,ltin<j»  v.  J^'^*"/"  '.'  f  "'a  m. 
K.  09,  but  disapproved  o«  b>  LoiU  -i. 
Leonards.  3  H.  U  fa.  .k.7. 
(()  ti  Ir.  Ch.  Kep.  -io. 


=^-^--^ 


UNCERTAINTY    AS  TO  OBJECTS   OF  GIFT. 
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Umilsti'ins 
of  rule  iK  to 
construction 
<){  ■'  or." 


Tl„'  earlier  part  of  the  will  contained  a  devise  of  real  estate  to  R.,  chaptkr  xiv. 
and  in  case  he  died  under  twenty-one  then  to  E.,  and  in  case  he  died 
under  twenty  one  then  to  P.,  but  this  does  not  seen,  to  have  in- 
Huenced  the  decision. 

The  question  whether  'or"  imports  substitution  ari.ses  most 
(reuuently  in  cases  where  the  latter  part  of  the  gift  is  in  favour  of  a 
cla*s  of  persons  related  to  tlie  original  devisee  or  legat.-e.  such  as 
"  i.s<ne,"  "  children,"  "  heirs";  as,  for  example,  wlur.-  the  gift  is 
•■  to  A.'  or  his  issue,"  or  "  to  .\.  or  in  case  of  his  death  to  his  i.ssue." 
The  tendency  of  the  modern  cases  is  to  eonstnie  such  a  gift  as 
intended  to  substitute  the  issue  for  the  original  devisee  or  legatee 
in  tlie  event  of  the  latter  dying  in  the  testator's  lifetime  {u). 

In  Re  Dehnar  Charitable  Trust  (r),  Stirling,  J.,  doubted  the 
accuracy  of  the  general  proposition  that  a  gift  in  a  will  to  A.  or  B. 
is  nriiua  facie  to  be  treated  as  a  substitutional  gift  to  H.  in  case  A. 
cannot  take  the  benefit  which  is  intended  for  him.  "  Undoubtedly," 
said  the  learned  judge,  "  there  are  many  cases  in  which  it  has  been 
decided  that  a  gift  to  A.  or  B.  is  substitutional,  and  that  conclusion 
has  been  arrived  at  more  particularly  in  cases  where  the  gift  is  in 
favour  of  A.  or  his  chile-  >n.  A  typical  example  is  the  case  of 
Cari'n  V.  Carey  (w)  which  was  referred  to  in  the  argument,  and 
which  I  have  carefully  considered  since  ;  but  that  case  (and  as  it 
appears  to  me  all  the  others  which  I  have  examined),  was  decided 
on  a  consideration  of  the  whole  will,  and  all  the  circumstances  which 
can  be  taken  into  conjideration  upon  the  construction  of  a  will." 

Sometimes  "  or  "  is  used  by  a  test-^tor  to  shew  that  he  uses  two  Synonymous 
phrases  to  mean  the  same  thing.  Thus,  in  Re  Thompson's  Trusts  {x),  ^,('"  '""  '°" 
where,  after  a  life  estate  to  A.,  a  testator  directed  his  real  and  per- 
sonal estote  to  be  sold,  and  the  proceeds  paid,  "  one-third  to  the 
heirs  or  next  of  kin  of  B.  deceased,  one-third  to  the  heirs  or  next 
of  kin  of  C.  deceased,  one-third  to  the  heirs  or  next  of  kin  of  D. 
deceased  "  ;  Jessel,  M.il..  held  that  the  testatrix  meant  not  to 
make  an  alternative  gift,  but  that  the  terms  "  next  of  kin  "  and 
"  heirs  "  should  apply  to  one  class ;  consequently  the  statutory 
next  of  kin  were  entitled  (y). 


'  or. 


(ic)  Montagu  v.  yueelln,  1  Rus?  '05  ; 
Turiur  V.  Moor,  0  Vca.  557  ;  Ke  ■  ohi/, 
[IWI]  1  Ch.  40;  Re  Raberis,  [1903]  2 
C'li  200,  and  other  cases  reforrwl  to 
p«;t.  Chaps.  XVIII.,  XXXVI..  and 
.\UI. 

•;rj  [1897]  2  Ch.  1<W«.  A«  to  the  so- 
called  "  alternative  '   construction   of 


the  word  "  or  "  wh'-''  was  adopted  in 
this  case,  see  post,  i   i.  i.  XXXVI. 

(«•)  Supra,  p.  476. 

{x)  9  Ch.  V.  607. 

(y)  As  to  the  con£truction  of  the 
word  "  heirs  "  when  used  in  gifts  of 
personal  estate,  we  Cliap.  XL. 
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by  future  act 
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oretion  may 
be  given  to 
trustees. 


UNCERT.USTY. 

Urce.taintyso.eti.es  arises  fnnapro^ 

—i:^tX  estate,  appa^t  -^^^^-Clt: 
regulating  the  devout.on  of  po^^^^^^  ;e:Und  personal  e.tat.  w.l. 
whe.e  a  ^-tator   after  charg-ghsreai  P^.^^  ^^_^^^^^ 

the  payment  of  h.s  ^^^ts  and  gmng  ^^,  ^.^  ^^^^  ^  _^^ 

Uood.  after  her  .dece^sr  .    n^^ge  ^  ^^^  ^^^^^  ^^  ^^^^^^^^^^^ 

personal  esUte     be  ^'J'^^^  „  .  ^  ^  ^^  ^^s  held  that  tho  real 

in  that  case  made  and  provid  d       an  ^^^  ^  ^^^^ 

estate  <!' ^^ Chat\hTt Lt^^^^^^^^^  the  real  estate  u.  be 

thinkmg  It  not  clear  that  the  tesw  pi^trib^tio,,  ,,g,ra,ng 

he  supposed  applied  to  real  estate. 

'"  n^Lutt'^  S"r«  i'l  obiU  depend.,,.  .,.. 
a  gift  that  It  IS  80  ira  performed,  or  ev.  n 

some  extrinsic  cucumsunc^t^.^^^^^^^  ^^  ,,, 

,0  be  perfonned,  ^  ^^^f^^^^.t^trix  directed  her  trustee,  to 
^Ms  V.  S-^-  ( ].  l^^i;^^^  „f  certain  property  unto  a.d 

depose  °^^"^^  ™X  be  in  copartnership  with  her  at  tk 

amongst  hr  partners  -h  ^^^  ^^       ^^^^  ^.^^^^^^  ^^       ^^ 

time  of  her  decease,  or  w  •  u^r  said  trustees  should 

busings,  in  such  shares  -«1  Fop-Uons  as  he^^  ^^^^  ^^^        ^^^^ 

think  fit  and  deen.  -^^^^-'^^Xt  the  testatrix  wa.  at 
void  for  uncertamty  ;  but  it  aPF^^K  •  „    ^^  gom.- 

the  date  of  her  will,  m  P"*";'^^P7;;^;;Xo^  the  dissolution 

„,  whom,  -i^tp-d oft^^^^^^^^^    W Langdale, MR., 
of  suchpartner^hip>sposed^^^^^  ^^^^  ^^^^^  j^^^^_^  p^^^,,„^ 

[and  on  appeal,  Lord  ^^^''^J      ^^^^  ^o  divide  the  property 


(^)  Leslie  V.  Duke  of  ^t«»**"^^  ^  Bj. 

^rtreme  comSicatn^,f  the  b«netici.| 
?r«I^*  d«!larkl  by  a  testator  does  not 
pX^ntThe  legal%state  from  pasaing 


to  the  trustees:    Barclay  v.  Colklt.  >■> 
Scott,  408. 

(a)  3  B.  &  Or.  825. 

(b)  2  Kee.  258,  3  My.  &  Cr.  u07. 
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shares  and  interests  which  they  are  to  take  arc  loft  to  the  discretion 
of  the  trustees  (c).  But  the  class  must  be  limited  or  defined  in 
some  way,  for  if  property  is  given  U  rustees  to  be  distributed  or 
disposed  of  in  such  manner  as  they  think  fit,  this  is  a  discretion 
which  cannot  be  controlled  by  the  Court,  and  there  is  a  resulting 
trust  for  the  persons  entitled  in  default  of  disposition.  The  trustees 
cannot  take  beneficially,  because  the  form  of  the  gift  implies  that 
thev  are  to  exercise  their  discretion  for  the  benefit  of  other  jx-rsons  ((/) . 


<  iiAiTER  xrv. 


Mr.  Jarman  continues  (e) :  "  In  many  cases  devises  to  several  per-  r.ift  toaevcnU 
sons  successively  have  been  contended  to  be  void  on  account  of  '""^■<'«'"r'^y: 

,  J        .  1  ■   ,       ,  ""'  saving  in 

the  uncertainty  respecting  the  order  m  which  the  objects  are  to  what  order, 
take  (/).  AVhere  the  devise  is  to  several  specified  individuals  in 
succession,  the  obvious  rule  is,  to  hold  them  to  be  entitled  in  the 
order  in  which  their  names  occur.  If  it  be  to  a  class  of  persons, 
(constituted  such  in  virtue  of  birth  {g) ),  as  to  children,  sons,  or 
brothers  (h),  then  priority  according  to  seniority  of  age  mav  be 
presumed  to  be  intended  (i).  And  the  circumstance  of  a  condition 
being  imposed  on  the  devisees  has  been  held  not  to  vary  the  order 
in  which  they  are  successively  entitled. 

"  Thus,  where  (;)  a  testator  devised  to  A.  and  his  brothers  succes- 
sively, but  not  to  be  entered  on  or  enjoyed  until  one  month  after 
their  marriages,  it  was  held  that  the  devise  was  not  (as  contended) 
void  for  uncertainty ;  for  as  the  testator  named  A.  first,  who  teas 
the  eldest  son,  the  word  '  successively  '  implied  that  the  estate  was 
to  go  to  his  next  brother  after  him  ;  and  the  Court  agreed  that  the 
clause  about  marriage  made  no  alteration  in  the  exposition  of  the 
will,  but  only  added  a  restriction  to  the  devise,  which  before  was 
general ;  and,  therefore,  if  the  second  son  had  married  before  the 
eldest,  yet  he  could  not  have  taken.'  " 

On  the  other  hand,  in  Thonmson  v.  Moses  {k),  where  the  bequest 

(Note   by   Mr. 


(f)  See  the  cases  on  discretionary 
trusts,  cited  in  Chap.  XXIV.  ;  and  auch 
casi's  as  Re  Conn,  \  1898]  1  Ir.  R.  337, 
ante,  p.  451). 

(i)  See  Ulubba  v.  Sargon,  Fouler  v. 
GnrJile,  Corporation  of  QlouceMer  v. 
Wood,  and  otlier  cases,  cited  post,  p.  48 1 . 

If)  First  ed.  p.  327. 

if)  See  an  instance  of  a  limitation  in 
a  dwd  held  to  be  void  on  account  of 
uncertainty  of  this  nature,  Windtmore 
V.  II,J>art,  Hob.  313. 

(</)  "  This  qiuliScation,  though  it 
may  sound  strangely,  seems  requisite 
iri  ortltT  to  cicladc  from  the  position  in 
the  text  gifts  to  some  other  classes. 


such   as  executors." 
Jarman  in  the  first  ed.) 

(A)  Onr/fcy  V.  Pcale,  2  Ld.  Ravm. 
1312.  2  Eq.  Ca.  Ab.  358,  pi.  8 ;  Young 
V.  Shef/pard,  10  Beav.  207. 

(i)  See  Eautit-ood  v.  Lockwood,  L.  R., 
3  Eq.  487,  495,  where  "  next  survivor 
according  to  seniority  "  was  held  on 
the  context  to  mean  next  voungcr;  and 
C'ro/ts  V.  titamixh,  [1905]  2  Ir.  R.  349. 

(;)  Onglftf  v.  Peak,  supra. 

(*)  5  Beav.  77.  Sec  PreHwidge  v. 
Qroombridgt,  6  Sim.  171,  where  effect 
was  given  to  an  extremely  vai^ue 
gift  in  favour  of  the  tesUtriz's  nephews 
in  order  of  seniority. 


rSCERTAlSTY. 

.    t  „  onm  of  monev  to  the  testator  s  tathor  for  hW, 

cH.rT.a  ...  was  of  the  interest  of «  """^^  ^e  continued  to  the  t-.tators 

then  to  his  brother  ^"^  1'^^' ""^ XJ^^er  the  father  nor  th.-  brother 

rr:::^-^-'^-r;Lfunaafte^ 

brother  was  held  void  for  uncertamty. 

u„,^rl    that  with   respect  to  eharitio^  gift. 

tended  object   may  be  good,  wmc.  ,  u'    uests  are  not  void  for  unr.rluinty 

gift  u.  void  to.   m  the  object      ,  ana  «  them,  or  administered  .y-pres, 

unce.a..v.  ^,^,,^.  ^^  :sSi^^^^^^^^^^    was  the  intended  objeot  (.)■ 

if  ,t  cannot  be  ascertain  ^^.^  ^^^  uncertauity. 

I„  the  case  of  '"-l-^"^^  ;/terdiregarded.    Thus,  in  Hare  v. 
The  rule  has  occas.onalU   ^een  ^      «  ^^  .j^^^,^^  ^^^  ^^^. 

C«rtr,<Z,e  («),  the  gift  was  °  -[«;;;;;,, .  ',!,,  father  had  two 
father's  brother  oiJ^^^^.^^XToi  whom  had  children,  and 
brothers  of  'l^^T'^l^^Tw-C  to  take  effect  in  favour  of  the 
the  gift  was  held  by  f  *'*^^^"'  '  .,  '  „  ^^^  ground  that  the  testator 
children  of  both  brothers  apparent  Y  o^  th^  ^^  ^^^  ^^^^^  ,^ 

Had  shewn  -  intention  to  benefit  a«^^^^^  ^^.^^^^^  ^^  ^^^.  ^^^,^^.  .^ 
side,  and  that  consequently  ^^^  ^jf  ^^^^^^^  -^  the  third  edition 
brother"  were  ^^^^'^^^^ZL  opposed  to  all  the  other 
of  this  work  (0) ;  ^^^'^^TT^^^  disapproved  by  the  Court  of 
authorities  on  this  subject  ^^^  j^.^  . 

Appeal  in  «eS.J>^e-n(^)-J^^^^^^^^^^      („amed  Bamber)  of  my 
•'<  unto  the  children  of  the  deceas    ^^        v^^^  ^^^^  ^^^^^  ^^^^^^^^^ 

father's  sister  share  and  s^ar^j'  ^^^    ^^  ^,^,  ^..tator's  father.  an.l 
«ons,  all  named  Bamber,  of  th^^^*  ^^^^^  ^j^^^  ^^^  ^^j,  ,,, 

this  fact  was  known  to  the  testator  . 

void  for  uncertainty.  ^    ^  particular 

Where  .  «s»«  B--  l^^S    h.    L«  w.^  .t  .he  d.« 
name  OI  desenpUon,  «I.d  .t  »  '»"»  de^riplion,  parol 


Parol 
evidence. 


rJe'^oMhe  purposes  are  charitable, 

"TS^'iTflfkr    V.    Childs.    Amb.    524; 
(m)  IValKJ-    y-     „  „         g,      Simon 

Su^:i*Eq.  230  ;ifefiarW. 


'SBy'MeiS'WoUtenholmeand 

[1905]  r.  129:  po.t,  p.  5.1- 
{q)  Chap.  XV. 
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CHArTKR    XIV. 

Kffect  whtTi- 
trust  rrcateil, 
liut  obji'i'l 
iincprtaiti. 


IV.  Trusts  and  Powers.— With  rcpanl  to  trustM.  tlic  general 
rule  is  thus  stated  by  Mr.  Jarman  (r) :  "  Soriiotiim's  a  testator  dis- 
tinctly shows  an  ititontion  to  ercato  a  trust.  Imt  does  not  go  on  to 
denote  with  sufficient  clearness  who  are  to  be  its  objects  ;  the 
effect  of  wliich  oliviously  is,  that  the  ilevisees  or  legatees  in  trust 
(wlioni  we  suppose  to  be  distinctly  pointed  out)  hold  the  property 
for  tlie  benefit  of  the  person  or  persons  on  whom  the  law,  in  the 
aliseiice  of  disposition,  easts  it :  in  other  words,  the  gift  takes  efTect 
witli  res])ect  to  the  legal  interest,  but  fails  as  to  the  beneficial 
owiiersiiip. 

■  As  in  StiMs  V.  San/OH  (s),  where  a  testatrix  indorsed  a  pro-  st,M^  v. 
missory  note  for  2,0001.  to  Mrs.  Sargon,  which  she  accompanied  with  ■'*''"■!/""• 
a  letter,  declaring  the  note  to  have  been  given  to  Mrs.  Sargon 
fur  her  sole  use  and  benefit,  independent  of  her  husband,  for  the 
express  purpose  of  enabling  her  to  present  to  either  branch  of  her 
(the  testatrix's) /aw(7y  any  portion  of  the  principal  or  interest,  as 
she  might  consider  the  most  prudent ;  and,  in  the  event  of  the  death 
of  Mrs.  Sargon,  by  that  be<|uest  the  testatrix  empowered  her  to 
dispose  of  the  said  sum  and  interest  by  deed  or  will  to  those  or  either 
branch  of  her  family  she  might  consider  most  deserving  ;  and  that 
to  enable  her  (Mrs.  Sargon)  to  have  the  sole  use  and  power  of  the 
said  sum  of  2,000/.  due  by  the  above  not<}  of  hand,  she  had  speciallv 
iiidorsed  the  same  in  her  favour.  Lord  Langdale,  M.R.,  was  of 
opinion,  that  the  promissory  note  was  not  indorsed  and  delivered 
to  Mrs.  Sargon  for  her  own  absolute  use,  but  for  the  purpose 
of  the  money  secured  by  t  being  disposed  of  by  her  to  such  parts  or 
members  of  the  testatrix's  family  as  were  intended  to  be  thereby 
designated.  Unfortunately,  the  letter  was  so  expressed,  that  the 
objects  could  not  be  ascertained  ;  and  the  trust  being  too  inde- 
finite for  the  Court  to  act  upon,  the  2,000/.  must  be  treated  as  part 
of  the  testatrix's  personal  estate.  On  appeal,  Lord  Cottenham  was 
of  the  same  opinion  "  (t). 

In  Corjmation  of  Gloucester  v.  Wood  (u),  one  of  several  testa-  rorporation 

mentary  papers  contained  the  following  words  :    "  In  a  codicil  °^  w^"'*" 

to  my  will,  I  gave  to  the  corporation  of  Gloucester  140,000/.     In 

this  I  wish  that  ifly  executors  would  give  60,000/.  more  to  them 

for  the  same  purpose  as  I  have  before  named."    No  codicil  or 

testamentary  paper  contai'  ing  any  gift  to  the  corporation  could  be 

found ;  and  it  was  decided  by  Sir  J.  Wigram  that  neither  legacy 

(r)  First  ed.  p.  333.  v.    H'addelow,  8  Sim.  134,  sUteU  po«t, 

(«!  2  Kw.  2r>r>.  3  My.  &  Cr.  .-.O?.     .Spp      Ch»y>XLl. 


aUii  llnrhiid  v.  Trigij,  1  Bro.  C.  C.  142  ; 
Dot  V.  Joinville,  3  Ea.st,  172  ;  Hobinaon 
J.— VOL.  I. 


{I)  3  My.  *  Or.  507. 
(u)  3  Hare,  131. 
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UNCERTAINTY. 

could  be  supported  as  a  gift  to  the  corporation  for  thc.r  osvn  u.e 
thoush  he  admitted  that  a  gift  to  A.  "  for  a  purpose     may  some- 
mes  be  equivalent  to  a  gift  to  A.  absolutely     nor  as  a  .onnal 
times  UL  eq  -.,  _,,„t,  it  was  improbable  that  a  corporation 

t:^^r^^^^-  foraprLte  person) :  th.  purpose. 
Ttie  l"?t  were  therefore  uncertain,  and  the  corporation  were 
tstees  for  the  residtxary  legatees.    Th.s  dects.on  was  athnuod  .n 

*''^"rrl!;tt^expressly''in  trust."  though  to  be  disposed 
oft  iTr!^r^r^^^Uor  sLh  purposes  as  tl.  donees  tUinK-.it. 
Iv  ar  trustees,  and  the  beneficial  interest  results  to  the  heu 
they  are  tr  ..  ^^  ^^  expended  and  appropriated 

•n  It  manne        ti:  doners,  or  a  majority  of  them  shall  in  their 
discrln  agree  upon."  withotjt  the  words      m  tntst,     would 

nrohablv  produce  the  same  result  (x).  ,     ^     ,       .     , 

^  t  fitifeV  V.  Buc^^ey  (y),  a  gift  of  residue  to  trustees  to  bo 

.^^toLetcon  ^^^^:-^z^^:z;:- 

''^:;^TSlZS^oZ  arises  in  cc^^ion  ^ 

!  rTrnsts  and  trusts  without  definite  objects,  both  of  whieh 

?X  aTe  -—re' in  another  ehapter  (z).    It  may  however  he 

^  nl  to  notice  some  distinctions  which  have  been  drawn, 
"t  A  teTt^t^r  mTy  express  a  clear  intention  to  create  a  trust,  an 

1.  A  tesrawr       y      r  because  he  has  not  defined 

yet  1^- -tentt-  may  ad  l^^^l^^^^.^^,  ,,^,,,  (,). 

^n^^'Srvefth    sX^to  be  administered  as  trust-propert, 

A  the  oblecls  for  whose  benefit  it  is  to  be  admtmstered  are  to  be 
and  the  objecte  tor  ^^^^^^  ^^^  .^^^^^^^  „,^„,, 

found  m  a  -^"  "°*/^  ^^^^^^^    t^e  indefinite  nature  of  the  objects, 

^e^rr-VrtK^urt  as  evid.ce  that  the  mind  of  the 

testator  was  not  to  create  a  trust     (b). 


tv)  1  H.  L.  Ca.  272,  and  sec  Anton  v. 
WW.  L.  K.,  ti  Eq.  419. 

(«■)  Fouler  V.  Oarlde,  1  K.  *  ->i.y- 
232  Sec  also  Buckle  v.  Bnslou;  10 
Jur.  N.  S.  mjy. 

tx)  Per     Wood,     \  .-C,    mcue    v. 

D         ,?  o  V    &  r.   iW,  is  erroneous  : 
sec  CT,«  V.  5f%    1  Myl.  *  C"   29* 
B«A(e  V.  BriMou.  supra;    ^^^P  '^^^^^.'^ 
A>o  V.  Ong  Chev;,  ^^o,L.\  6  1-^ 
381 J  Fenloii  v.  .%.  i  ;7i.  31  h.  K-  ".  tio. 

(y)  19  L.  B.  Ir.  5-14. 

aaal''v.'';i<-n.lBuss.509; 


Lechmere  v.  !««>>,;  My.  &  K  llH; 
HoriiYwd  V.  We««.  1  him.  &  St.  .18. . 
Ir^Fay«e.  2Y&C.6;i6.  Some 
of  the  cases  referred  to  in  the_ earlier 
part  of  this  chapter  (ante,  pp.  4oo  si-.|.) 
were  decided  on  this  ground. 

(6)  Per   Lord   Eldon   in   .l/or.f«  J. 
B,>Aopo/D«rA«m.  10  \es.  at  p.  536; 

A-«.</W  V.  Boughto«.  11  CI.  &  K  ..U. 
per  Bowen,  L.J..  mBe  i>W'«.  3«  Ch. 
D.  257,  cited  post.  Chap.  XXl\.  !«' 
scope  of  the  doctrine  was  examined  by 
W^ood,  V.-C,  in  ihnma  v.  J»->^-^' 
John.  276. 
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;',    A  testator  iiiav  shew  ati  inU'ntion,  oithcr  l)y  nittiidiitory  or  <iiai'tkk  mv. 
pri-catdrv  worils.  tliat  a  jxTxnn  to  wlumi  he    lias   nivi'ii    property   WIhti-  oh    ■» 
hv  l,is  will  is  to  liold  it  upon  tnwt  for  ohjocta  who  arc  not  ascer-  ',|"I-^i.,',\i|, 
taiiu'il :  ill  sufh  a  case,  iiltiiouuli  tlio  intention  of  the  testator  cannot 
bt"  carried  out.  yet  the  trust  is  not  without  effeet.     "  Suppose,  for 
instance,  tliat  by  tlie  precatory  words  in  the  will,  the  donee  is 
requested  to  apply  property,  tlie  aniount  of  which  is  ascertained, 
■  for  the  l)enetit  of  — ,'  .  .  .  there  would  bi'  uncertainty  enough 
ii.s  to  tlie  oi)ject.  and  yet  such  a  trust  would  he  created  as  would 
I'fTectiialiy  exclude  tlic  donee  from  applyin<;  the  |)r(>perty  to  his  own 
use"  ((•).    The  efTect  of  such  a   trust   is  considered   in  another 
cliaiiti"-  ((/). 


With  it'irard  to  powers,  the  ipu'stion  of  uncertainty  arises  chiefly  I'owrrit. 
ill  iliosc  cases  where  a  person  is  empowered  to  appoint  i)ropcrty 
aiiioni;  the  "'  family  "  or  "  relations  "  of  a  person  :  the  decisions  on 
this  point  are  referred  to  in  tiie  chapter  on  Po'.-ers  (e).  A  power 
niav  also  he  void  for  uncertainty  because  the  objects  are  not  defined 
atall{/). 


If)  I'tT  \ViK«l,  V.-C.  ill  litni'ird  v. 
MmnhilL  lohn.  at  |>.  2S(i. 

((/)  CLap   X.KI. 

(t)  Chap.  XXIII.  Sec  iils.i  Unrliiinl 
V.  Tri'j'j,  1  Bro.  C.  C.  142  ;  WiIIkiih.^  v. 


Willi, inn.     1     Sim.     X.    S.    X>».    both 
refiTiiil  to  in  t'liap.  XLI. 

if)  K>  11, II,,,,  (inic'l  -J  Cli.  8tHi, 
rclViTt>U  to  in  I'hap.  XXIII.,  and  ante, 
p.  47*. 
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control  will. 


CHAPTER   XV. 

PAKOL    EVIDENCE,    HOW    KAR   AI.M.SS.BLK. 

I'AUE 

1.  Inadmisdhk      to      expUitn  •       ^^^^    ,y,^^,„,_   rur.,„>i 

ContenU  of  ^y*"  :  Worth    A' irtninHfi,  .i'    •'illl 

U.  Admissible       to      '*%"'"*   .j^         y,ri^.    WhenthStateof  h„l.'.,l 
Inconsistewu  M  WtU    ...4""  ^^    /j,,,,   ,,,    ,/„    H,,'/ 

III.  Admissible    to   shw   Inser-  \  ^^^^^^  ,^^  ng,irdid  M 

tion  of   Words   or  Execii-  j  .UmUaibleto  identiju  Si.h. 

lion    of      WiU      through  \     >••       j^.i  or  ObjeH  of  (iiji       M 

Mist,  ''■or  Fraud  *•>-  ,.      |„,j,ia„,7^_BiWf»i«    «/ 

IV.  .4rfmi    »6<«      '"     '"".To"'  Intention     51« 

r^pel  Trusts,  Double  For-  ^^^ 

tions,  <fcc 

requites  wiUs  both  of  t«l  a       V  ^_^^^    eomi.tently  .ilk 

.id.t.ble.xcept.ot.(»)toJ».n«t«8.  _^j^^^j    „„„  ,„ 

contradict,  add  to,  oi  expmiu  inflexible  adheremr  t.. 

principle  of  this  rule  «-dently  demands -^  ^^.^^^^^  ^^^  ^^^ 

ft,  even  where  the  consequence  s  the  partm  ^^^^  ^^^  ^.  ^^^ 

..stator'H  intended  f ^P— 'J",  ^Ll'he  in  writin,.  or  to 

avail  to  require  ^^^^ Jth  a^uaTo  attesting  witnesses,  if.  wl.n 
fence  a  testator  '««"d  with  a  guard  ot  g^  ^^^^^^^^^ 

the  written  i««t™'"^"^*"'^'*^.  *°  ^TenVes  might  be  supplied,  or  its 
ofhisschemeof  disposition^^ta^^^^^^^^^^  ^^  ^^^ 

inaccuracies  *'«'«''*^^' /'""J^f^o^e  firnily  established  or  more 
nected  with  the  law  of  7/"%"  "^°^;d*'^Vem8  to  have  been  aetnl 
familiar  in  its  applicat-on  than  h.  ,  an^     -   ^^    ^.^,  ^  ^^^ 

b  clear,  would  not  have  m-^M 
ffi^r«1'JSrM9.    Mr.Jar.an.U      aeclslo..  .  ..  ^'-W.  po^t,  ,  .«.. 
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tn  lulmit  parol  evidence  to  contradict  the  expresw  terms  of  a  will  (<■).  rBArrcR  xv 
Hut  whore  a  will  contains  an  orroneo\i8  recital  or  statement  of  fact. 
imrol  evidence  is  sometimes  admissible  t«)  c<mtradict  it  (d). 

i'lie  aj)i)lication  of  the  jjeneral  principle  stated  by  Mr.  Jarman  was 
much  discussed  in  the  case  of  Hiijijim  v.  Dnimm  (c),  here  it  was 
contended  that  parol  evidence  of  the  state  of  the  testator's  jiro- 
iMTtv,  at  the  time  he  made  his  will,  was  admissible  to  explain  what 
lie  iiifunt  hv  words  which  in  them.selves  were  nnand>ipious.  and 
(aiiiiltlc  of  being  construed  without  extrinsic  aid.  The  evidence 
wa.t  therefore  disregarded.  The  decision  proceeded  on  the  funda- 
niiiital  distinctioi\  between  evidence  simply  ex|)lai\atory  of  the 
woitl.-i  of  tlie  will  themselves  (as  in  Fontwrmu  v.  I'oi/ntz  {/),  ('(i//M(y.y 
V.  ('iilfii)i/n  (;/),  and  other  cases  cited  in  a  8ub8e<pU'nt  part  of  this 
tliapter  (//) ),  and  evidence  .sought  to  be  applied  to  prove  intention 
it.self  as  an  indej)endent  fact. 

(Ill  the  same  jirinciple,  evidence  was  not  admissible,  under  the  old 
law,  to  prove  that  a  testator's  personal  property  was  insufhcicnt  to 
sati.^fv  tiie  dispositions  of  his  will,  and  thus  to  shew  an  intention  on 
his  part  to  exercise  a  general  power  of  appointment  {/). 

Among  the  older  cases  cited  by  Mr.  Jarman  in  support  of  the   Littirs  mid 
(jfinTal  proposition  laid  down  by  him  is  Strode  v.  Liidif  Falkland  (j) ;  "i,?n«Vif  U'l.u 
letters  and  oral  declarations  of  the  testator  being  offered  to  prove  tor  r<ji-oir<l. 
the  intention  to  include  a  reversion  in  the  words,  "  All  other  my 
lands,  tenements,  and  hereditaments,  out  of  settlement,"  it  was 
iinanimousiy    agreed   by    Lord    Cowper,  C.J.,  Trevor,   M.R.,  T. 
Trevor,  C.J.,  and  Tracy,  J.,  that  this  kind  of  evidence  could  not  be 
ailiiiitted,  for  that  where  a  will  was  doubtful  and  uncertain,  it  must 
receive  its  construction  from  the  words  of  the  will  itself ;   and  no 
parol  proof  or  declaration  ought  to  be  admitted  out  of  the  will  to 
a.st'('rtain  it. 

So, in  Brown  v.  Selwin  (k), (which  is  a  leading  authority),  where  EvUUnco of 
the  testator  having  bequeathed  the  residue  of  his  personal  estate  •""'»»'«<"  ^y 

*=*  ■*  ^  iwrtuiW  who 


(r)  Hampshire  v.  Priree,  2  V'e».  wn. 
i  1  li ;  hM/ii  III  V.  Sloneham,  2  .Stra.  1 2(i  I ; 
Ihrirond  v.  Griffith.  4  D.  M.  4  <!.  708: 
Hnrr>,  v.  friih^.  34  L.  .1.  Ch.  .')22 ;  Smilk 
V.  Cnndtr.  !t  Ch.  1).  170  (cited  poHt, 
|i.  .VK);  Ke  Aird'f  F.KUite.  12  Oi.  D. 
i'i\  (post.  Chap.  XVI. ;  WiKram  on 
Wilh,  :,  ;  ftf  Hnyd,  (13  L.  T.  92. 

(rf)  See  Re  Taylor'n  Kstate,  He  Kelaey. 

(.)  Rf  Gmimjir.  [ISKX)]  2  Cli.  7iV> ; 
11!H»2]  A.  C.  1.  stated  post,  p.  507. 

if)  1  Bro.  C.  C.  472. 

ijj  .Fac.  431. 

[hi  I'ost,  p.  507,  616.  See  also  Ke 
Ohsiinijlim,  [lOOrt]  \V.  N.  128. 


|H-rs<>i>  who 
(i)  .SeJ"  Andreu-i  v.  Emmnt,  2  Br.  C.    drew  the  will 

C.  297,  and  other  caseii  cited  in  Chap,    ivjceli'd. 

XXI II. 

(H  3  Ch.  Rop.  98.     SwuUnCheynty'ii 

caar.o  Kep.  (18;   Vernon'/i  ca»e.  4  Kep. 

4 ;   LauTenee  v.  Didwill.  I  Ixl.  Raym. 

438 ;  Bertie  v.  Falkland.  1   Salk.  232  ; 

TowerK  V.  Mttor,  2  Vern.  98  ;  Hennet  v. 

Dari/i,  2  P.  VV.  3lti;  Par/mnn  v.  Inline, 

1  V.-^  189 ;  UlricH  v.  LitchfieU,  2  Atk. 

374  ;  Parmiter  v.  Paimiler,  1  .1.  &   H. 

135. 
(t)  Gas.  t.  Taib.    240,  s.c.  sub  nom. 

Selwin  v.  Broitn,  3  B.  P.  C.  Toml.  ml. 


rHAIT»    XV. 


l>nr<>l 
cviclrni'i'  of 


Divine  inad 
vcrtently 
omitted 
cannot  lie 
sujiplie*!. 
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to  two  per«on«,  whom  he  '^I'P'-^^J  ^^^td":  In-  proved  hy  th- 
wa«indebtedtohm.l.ybond  .t  jattcmi  J  ^^^  .^  ^^  ^^_ 

evidence  of  th«  perBon  who  drew  the         .  ^^^    ^.^^ 

aeere;  was  affirmed  tn  the  Hou^e^^^^^^^^     ^^^^^^^_^  ^^^^,,^  ^_  ^^ 

But  a  distmcfon  has  ^e-n  e«  ab  ^^^     ^^^^^^^^    ^^^^ 

M.i„  V.   Bro„.  and  ca..  w    rcju  ^  ^^  .  ^^^^^^.^^^  ^^  ,^^^,^.^  ^^ 

is  admissible  to  prove  t»"»  '^l^  ".^  „,,,,,..  „t  the  prson  wl. 
It  is  explatned  ''»;-;-  ;';^J;,1    elause  is  inserted  eontrarv 
prepares  or  cop.es    h    -^^^^l      ,,^  ^,,,„,i,„  i,  „ot  drawn  to .,. 
to  the  intention  of  the  testator  an  ^^^^^    ^^^ 

evidence  of  the  fact  is  f  m.ss.ble  a  ^  'f      .    p  ^^^^  j^^^^^^^ 

™,y  be  omttted  ^^^^  ^^^        -no  "^^^^  -PP-^  ^^"^^  "  -" 
knows  the  con^nt«of  bs  -'U  a.  ^^^    ^^^^^^^  ^^^^  ^^^^^.^^ 

not  have  the  effect  «^  f  *^  ^^^^^j^^,,  ,a„i,,ible  (h). 

and  evidence  of  h.s  real  mention. s  no  ^^.^^^^^  ,^  ^^^^ 

Mr.  J----"— ^"l,„,/or  trd  which  may  have  Wn 

.:ro;^::;:U;=^-if.veins.^^^^^^^^ 


*o^mon  stated  in  the  text  (!«,.* 
402)     is     d'«7"^o  weU  sontl  that 

toanto,pp.3:i.>9«;l»^- 

a"rfaa.'-3'MSn.«r%Va 
r    '^   I  „  a  nli  lfl7  2  01.  &  Fin  194,  a 

K-tU,fof'con«truc.ion  arose   m 


the  person  copvinK  the  «.ll  f..    ^U!n.■ 
turcVand  T-or.1  Broi.tfhan,  .alU.!  fo 
and  inspected  tl>e  draft,  with  a  v,f.of 
Xni^'  himself  of  this  fact,  n,  .pno 
of  the  protestations  of  the  aiMH-Uant  > 
counsel      Its  inailnussih.hty,  however, 
wTrdmitted  by  his  I^mW,.,;..  *ho.  n, 
h^iudsment.  emphatically  d.scla.mM 
a     ieliineeon  or  intluence  from  .1. 
Wo^mation  derived  from  tl.n  -m.^ 
Perhaps,  however,  the  princple  wind 
exclud'^;  such  evidence  was  s,.,mwh«. 
infrin-ed  by  the  inspection  "f  th-  ar»,t 
'^U.  even  with  the  disclaimer;  f«  .n 
^ch  cases  who  can  venture  to  afl-in 
hat  his  mind  has  not  reeeivcla  !,.«..> 
allowing  the  inadmissible  ev,.l  m- 
have  access  to  it  ?      (Note  hv  Mr.  .)«r 

man.)  i  •  i  i  itn  isi  Y--*""'' 

The  priniiplo  laid  down  i"  •''•-- 

case). 
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iioliritor  to  prepare  s  will,  by  which  his  wife  was  to  tnko  an  estate  rwArrw  «y. 
for  lifp  in  lanfli*  '"  *'"*  counties  of  Sussex  and  (Uoucester.    The 
soliiitor  prepared  the  draft,  and  laid  it  l>efore  a  rouveyancer  to 
settle,  by  whom  it  appeared  tliat  the  word  '  (iloucester  '  had  in- 
advertently been  struck  out,  and  the  \^cTmn  who  made  the  fair  copy 
„{  the  settled  draft  changed  the  word  '  counties  '  into  '  county  '  ; 
and  the  will,  therefore,  omitted  altogether  the  estate  for  life  in  the 
lands  in  the  county  of  Gloucester.     When  the  will  was  executed, 
the  abstract  of  the  will  (which  agreed  with  the  instructions  given 
bv  the  testator),  and  not  the  will  itself,  was  read  to  the  testatcir,  8»i 
that  the  mistake  remained  undiscovered.    The  widow  tiled  a  bill, 
nmving  to  have  the  will  corrected  on  this  evidence;    but  Sir  J. 
I/each,  V.-t'.,  refused  it,  because,  admitting  it  to  be  clearly  made  out 
that  the  mistake  e.xisted,  the  Court  had  no  authority  to  correct  the 
will  according  to  the  intention.    The   will,  executed    with   that 
omi-ssion,  was  certainly  not  the  will  of  the  devisor ;  and  so  it  must 
be  found  by  a  jury  upon  the  facts  stated  as  to  the  (Jloucester  estate  ; 
but  the  Court  could  not,  for  that  reason,  set  up  the  intention  of  the 
testator,  which  by  mistake  he  had  been  prevented  from  carrying 
into  execution,  as  if  he  had  actually  executed  that  intention  in  the 
forms  prescribed  by  the  Statute  of  Frauds.    To  assume  such  a 
jurisdiction  would,  in  effect,  be  to  repeal  the  Statute  of  Frauds  in 
all  cases  where  a  testator  failed  to  comply  with  the  statuU;  by 
mistake  or  accident.    His  Honor  added,  that  he  was  willing  to 
direct  an  issue,  whether  this  was  the  will  of  the  testator  as  to  the 
Gloucester  estate  ;  and  upon  this  issue  the  evidence  tendered  would 
be  admissible  {</).    No  such  issue  was  asked.    The  case  was  after- 
'vards  reheard  before  the  V.-C,  when  it  was  suggested,  on  the  result 
of  th.'  conveyancer's  evidence,  that  there  was  no  omission  in  the 
will,  but  that  the  error  was  owing  to  the  introduction  of  a  passage 
which  he  had  at  first  written,  but  afterwards  struck  through  with  a 
pen ;  but  which  had  been  copied  by  mistake  in  the  fair  will :  and 
it  was  contended,  therefore,  that  there  ought  to  be  an  issue,  to  try 
whether  those  words  so  introduced  by  mistake  were  part  of  the 
will.    The  V.-C.  thought  that,  if  such  a  case  had  been  originally 


((j)  Mr.  Jarman  here  interpolates  the 
following  remark  in  parenthesis :  "  The 
reporter  states  that  a  case  was  citetl 
at  the  bar,  on  the  authority  of  Lord 
I".  B.  Richards,  in  which  Lord  Eldon 
had  sent  it  to  the  jury  upon  the  same 
description  of  facts."  But  Lord  St. 
Leunardit  >iays  (Law  uf  Prop.  2UT)  it 
ciiuld  not  be  maintained  that  the  omin- 
sion  of  the  word  "  Gloucester"  in  the 


])articular  devise  would  render  the  whole 
will  void  as  to  the  Gloucester  estate : 
because  althouKh  the  will  did  not  con- 
tain all  that  the  toHtator  intended  as  to 
this  estate,  it  contained  in  the  actual 
devise  of  it  nothing  hut  what  he  did 
intend.  The  case  was  ultimately  de- 
cided in  tV  P.  upou  the  cuunliuvtiuii  uf 
what  st.ll  u;<peared  on  the  face  of  the 
will    Law  of  Prop.,  p.  367. 
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m«le.  they  would  have  beon  entiUed  to  Buch  an  i«,ue  (r) ;  hut  th.t. 
„  it  WM  oppo«^d  to  the  «ll..gation»  on  the  roconl.  lu-  .m.Ul  not 
onteruin  it  The  cam-  waH  .arri.-d  to  the  Hovwe  o  LonU.  wh-r.  th. 
question,  whether  parol  evidence  wa.  adm.H«. We  «  prov.-  .mh 
mistake  for  the  pun^^e  .,(  correetinR  the  will  and  .■„  .tl.ng  the 
:  2nt  U,  thelnoucoHter  estate,  a.  if  the  word  •  (Jlotues,.  " 
lid  been  inserted  in  the  will.  wa.  .uhnutted  to  the  ,ua«..,  .ho 
declared  their  unanimous  opinion  t..  Ik-,  that  the  evulen.e  «a.  not 

admisuihlc "  (»)■  ,  .1    ^         11  1 

••  It  is  clear,"  continuen  Mr.  .larman  (<).     that  parol  evul..,,,..  ol 
the  actual  intention  .,(  a  testafr  i.  n.admiasihle  for  the  pur,K,,..  oi 
ontro  ing  or  inflt.encing  the  .onstruction  of  the  wr.tten  w.U.  th.- 
language  oi  which  must  be  interpreted  accord.ng  to  >t.  ,.ro|H>t 
acceptatton,  or  with  as  near  an  appr.,ach  to  that  acceptat..m  a.  the 
context  of  the  instrun.ent  and  tlte  state  of  the  c.reun.tan..^ 
exiting  at  the  tin.e  of  its  execution  (which,  as  we  shaU  pn.^ntlv 
see.  forms  a  proper  subject  of  inquiry),  wdl  adm.t  of.    No  ....  or 
phrase  in  the  w.ll  can  be  diverted  from  tts  appropr.ate  .sul.].    or 
object  bv  extrinsic  ovidence,  showino  that  the  testator  comnumlv  («, 
or    on  ihat  particular  occasion  (.),  used  the  words  or  phras.  „, 
r^ense  jKHtdiar  to  himself,  or  even  in  any  general  or  popular  son... 
as  distinguished  from  its  strict  and  pri.uary  import. 

The  rule  as  thus  stated,  must,  however,  as  po.nted  ou.  l.>  Mr. 
Jarman  {»•)  be  taken  subject  to  the  qualification  that  .t  su,,,,o.. 
the  exstetce  of  an  appropriate  subject  or  object;  otherw..*  .t 
stouldtem  evidence  would  be  admissible  of  the  testator  hav„, 

sill  lilt  ih  - 


Ir)  See  as  to  th.-  diHtinction  here  fuu- 
Ke«ted,  lK».t.  p.  4(t2.     ljK>n  thU  U.rd 

dan«erou«  juri=«lietion :  {oralthoutflino 
<loul.t  the  striking  out  o!  the  t»o  l.ne» 
would  have   made  the   will  what  the 
testator  directed,  yet  thow  Uiies,  though 
iuaccuraie.  were  intro.luce.1  in  on  er  to 
carry  the  iiiHtnictions  for  the  yfiW  into 
lc>iai  operation.     It  mi«ht  on  the  «8me 
Jound  1«  contended  that  a  mistake  in  a 
leffal  Uraitation  made  through  careless- 
nr-s  or  ignorance  could  be  corrected  by 
HtiikinL'  out  the  wonl»  improix-rly  intro- 
auc«l.      Uw  of  Prop.,  P- !»<•  «f,  »';" 
Hnrter  v   Hurler,  L.  R-  3  P.  *  U.  1  >  :  /» 
fc,„„.  />,„y.  I  Sw.  &  Tr.  262,  i»L-  J- 
l',.,b.  1111:5  Jur.N.S.  252;  «Wf  *  v. 

"'*^','      ..  *^\  ^f  ..-iUiiff  ■"•'  the  words 
over  the  •  ::cct  *>f  -tnumg  .— -  -. 

in  Ntuhuryk  v.  AV„*«rpA.  would  be  tie 

opposite  of  that  in  the  dct  ided  canes  :  it 

w<«kl  create  a  devis.-  and  ■">*»"  "'»^,- 

tacy      Per  Sir  J.   Wigram,  WiU».  pi- 


183  n.     And  sec  StaiiUn  v. 
J.  &  H.  502. 

(,)  1  M.  t  Sc.  3.V2.  See  »«</'  v. 
Siizff,  12  Jur.  188. 

(()  First  ed.  p.  358. 

(m)  See  per  Parke,  B...S%*rf  v.  Wilmm. 
»  fl.  &  Fin.  558  :  Croslty  v.  CInn.  -i 
Sw.  320,  n.;  Millard  v.  Umli^V.  L  K.. 

(f)  MouMfU  V.  Blamire.  4  Uuss.  384 ; 
an,n^■.Uou■<,rd.\l^r.V^:.■M■.Struie 
V.  Rtusell,  2  Vern.  «25  ;  Harrow y.Mrlh. 
M,  1  Jur.  N.  S.  iW4  ;  Knujht  v.  KmijU. 
"  Gill.  Blti,  i«  contra  ;  but  tin-  rule  m 
stated  in  the  text  is  firmly  settle.!.  I- 
V.  Pain,  4  Hare,  251.  ik»1  ;  i^«7l«i  v 
fellotri),  Kay,  118. 

Iw)  First  cd.  p.  358.  n.  See  also  the 
rule  ~.  stated  by  ^^'ood.  ^.C'^ 
Bernaseoni  v.  Atkinson.  10  Ha.  p.  m 
As  to  the  case  ot  Uiauman!  \-  f-'.  - 
p  W  141,  cited  bv  Mr.  .larman  m 
support  of  the  suggested  ex.-eptioii  t- 
the  general  rule,  sec  post,  p.  Jl* 
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commonly  deHinhptl  tlu'  (ibjfct  (uiul  why  not  ilu>  Kiihjrtt  ul.mi  ?),  (huikk   w 

liv  tlu*  t«Ttu»  UiW'il  in  the  will."     Thus  if  u  U'stutur  lM'<nu'«tli,H  h 

|f({aty  to  IVroy  tht>  mm  of  A.  B.,  and  A.  B.  ha»  a  wdi  naiiicii  I't-ny, 

evKlenw  in  not  admiiwilih-  to  slu'w  that  tin'  t4'!*tiitt>r  n-ally  ii  tcndtfl 

,!  J  IvfiAcy  for  another  mm  nanu-il  llorlMTt  :  Imt  if  A.  li.  1ih«  m<>  son 

namwl  Pcrey,  «vidMia>  U  f  mh    -ihie  to  hIm'W  that  A.  M.  had  a  son 

llirlxrt.  roniinonly  known  <t'rtif  "  and  from  that   fait  tin- 

( (nirt  may  inf<»r  that  he  wan  the  jH-rson  intended  hy  the  testator  (x). 

Ill  tiiirriiw  V.  Mfthitid  (if),  a  testator.  In-inn  i»oH,He»,>(ed  of  a  poliev 

of  assuranre  in  the  K.  A.  Company  for  l,<MH)/.,  on  wliieh  a  lioniw 

of  KKi/.  had  lately   Iteen  «leelared,   heijueathed  to  hin  wife  "  the 

pretnium  of  assurance  with  the  U.  A.  ('oin|»any."     It  was  held  l»y 

WikhI,  V.-C,  that  the  word  "  |iremium  "  must  he  read  as  meaninn 

■  hoiiiH  '"  antl  that  evidenee  was  not  8dmis«il>le  to  shew  that  by  the 

word      |>reniium  "  the  teMtator  meant   '"  polity  "  ;     if,   however, 

tlii-re  had  U-en  no  l>onu8  the  ease  would  have  been  different. 

Evidence  is  also  admissihle  in  certain  ea.ses  to  explain  words 
which  have  a  peculiar,  technical  or  local  meaning  (:). 

Subject  to  these  (jualifications  the  nile  is  of  general  a|)plication. 

Thus,  in  Doe    d.  Hronn  v.  Hriurn  («),  it  was  held  that  a  ('     ise  •■  OipylmM  ' 
of  copvlmid  lands  could  not  he  extended  to  freeimlds,  liv  the  pro-   ""•  '"''"•j'^l 
iluction  of  evidence   shewing  that  the  testator  had  ho  descrilM'<l   i,y  ,,ar„i 
them  in  a  deed  executed  by  him,  the  will  itwlf  furnishinf;  no  distiiu-t  '•*i'''"'' • 
imiinition  that  the  testator  meant  to  j»ive  what  wa.s  <'onveved  by 
thedwd.  and  there  being  copyhold  lands  to  satisfy  the  devisi'. 

So.  in  Ihe  d.  Chichester  v.  Oxenden  (/>),  (which   is  a  leading   Kxinii  .rf 
authority),  where  a  testator  devised  his  "  estate  of  Ashton,  in  the    '"""•■.,"' 
county  of  Devon  "  ;    and  evidence  was  adduied  to  .shew  that  the 
testator  wa.s  accustomed  to  distinguish  by  the  appellation  of  his 
■  A.shton  estate  "  the  whole  of  his  maternal  estate,  including  ;>'<> 
{lertyin  several  contiguous  parishes;    the  Court  of  Common  I'leas, 
notwithstanding  this  evidence,  held  that  only  Mu   property  in  ihe 
manor  of  Ashton  jNis.sed  ;    Sir  James  Mansfield  observing,  that 
this  would  give  the  will  an  efTectual  o|>eration,  and  herein  tl 


I'liliir^IiHl  liy 
I'xtriiiHic 
r\  idt'lKl'. 


!/)  Re  llfx.i^r.  88  I,,  r.  UH).  As  t.i 
Ihr  UN-  of  nicknamea,  Sc,  .tee  i><wt, 
p.  .'ill-i. 

(y)  I  .lur.  N.  S.  9»4. 

I:i  I'iMt.  |i.  501. 

('I)  II  East.  441.  .See  Hughes  v. 
Tunitr.  3  Mv.  &  K.  e6«,  where  Sir  ('. 
IVny?.  \!  !;     h; M  that  a  rtr\uKtil  wi!! 

'uld  lui!  louktnl  at  for  the  purjKwe  of 
:illuen<iii.  the  con.structinn  of  tin  viib- 
^(lueiit      iiirfvokeji    itutnimwil.     See 


also    M'l^nilh   v.    Hiinni.    .'<    Vcm.    1 
HawliM  V.  LkiH  itl.  24  Ucav .  I  t»:i.     T  . 
eant-a  iiiU.il  Iw  iltsttiiutiisltri    ironi  tl  • 
in  which  a  rcv.'ktnl  will  ciin  ix-  .cfen 
to  (or  the  |iiii(Mwe  of  (ornitinn  a  mi' 
take  ill  the  ilrscri|ition  of  a  le).'al«i',  &e., 
|iiMt,  }).  !iV2, 

ib)  3  Ta..::t.  147.  This  r,v..„  irrms 
to  have  f-tllli'<l  «  |K>iiit  left  in  iliiuht  hv 
It/   •liread  y.  Miiy,  2  ».  *  I'.  .".!t:l. 
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CHAPTBB     XV. 


Coiwtruction 
of  words  not 
varied  l>y 
e-idcncc 
o{  actual 
intention. 


Kvidencc  to 
shew  meaninj! 
in  wliicli 
ti-stfttor  uwhI 
name. 


Words  of  will 
are  those  of 
the  testator. 


Wortls  may  !>« 
diverted  from 
their  primary 
Bceeptalion 
by  inconsis- 
tency of 
context. 


PAROL  EVIDENCE,  HOW  FAR  ADMISSIBLE 
.   .  11     *.i.„«.  in  which  such  evidence  had  be«n 

Let'.Li.e  ot  tod.  ••  «.  Oo«omb,»  .t  w»  mt-nded  to  mcl.d, 

"t  r^"«v.  /.,M  (.|,wl..,e.h.«.«.o,d.vi.d,»d, 
bo,  in  ijot      J,  Courtney,  which  he 

'ir:      t^C^r^'  cl.  -d  »„.  ..low  ,t  t.  b.  p„.„, 
purchasea  oi  intended  to  include  certain  pieces  of 

furhlcd  of  S.,  and  in  the  parish  of  Sutton  Courtney. 

^uT  cases  o  this  kind  must  be  distinguished  from  thoso  cases 
•  ,rr  testator  uses  a  general  name  to  designate  a  property 
m  which  a  testator  uses     ^      ,  i„  answer  the  descrip- 

ntadeupof  parts,  some  of  which  do  not  m     Y  ^.^^^^^^  ^ 

tion      Such  are  the  cases  of  Doe  v.  Jersey  \jh 
Z,ld  (,),  discussed  in  later  sections  of  this  chapter  (h). 

The  Court,  always  assume  that  the  language  of  a  will  is  the 

meaning  (A;). 

,T     *^«,i.«We  to  reconcUe  Inconsistency  in  Will.-Mr. 
n.-Adnu88ible  to  "conc  ^^  ^^^  ^.^^ ^^^^^^ 

Janiian  continues (0:     It,  However,  inf 

.     _        ,  (..\  1  U  T.  r.  472. 


(f)  4  Dow,  6r.,  3.  n.  Doe  d.  Oxe«dni 

'■•,d?'4*M!'&Sel.l71.  Sec  also  £,««. 
V  4  ««,//.  2f.  Beav.  202.  But  as  to  the 
meS  of  "at,"  see  i/omerv.  Homer. 

*  ^ii  "  Sel.  r.50.  see  also  IMed 
Pwdv  V.   Holton,  5   Nev.  &  >'■  3«' • 

CoUUon  V.  (.•->/.«?.  4  My.  &  C;  e3.  »  ^L 

WiBT.  Wills.  4».  48  n..  4th  ed. 
(/ )  3  B.  &  Cr.  870. 


{tf1  1  H.  L  C.  472. 

(fc)  Post,  pp.  401,010. 

i)  Per  Wood,  V.-C,  in  Berm>'c,m,  v. 

^(M,  10  Ha.  at  p.  34».     Sec  »."/. 

V.    0«.V^.    32    Bc.«.    42;;  «M«   v. 

Rkades.  7  A.  C.  199  :  ,f"'-J'' ^- ^'"t 

8  P.  D.  171 ;  Be  />aWf«-  f  •»«*!- £^vf' 
(,)  Rithards  v.  Dntie*.  13  C.  B.  N.  ^• 

69,  861.  „     ,,   1        7  H 

(it)  TheUusimn  v.  BfndM""- ^  H. 

L.  C.  449,  486  ;  T^arh  v.  Jay  9  Ch.  D. 

42;  fi,f,«^r.[1904]lCl..  in. 
(J)  First  ed.  p.  3«1- 
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an  obstacle  to  the  construing  of  the  terms  of  description  in  their  cHArrEH  xv. 
strict  and  most  appropriate  sense,  a  foundation  is  thereby  laid  for 
the  admission  of  evidence  shewing  that  they  are  susceptible  of  some 
more  popular  interpretation,  which  will  reconcile  them  witii.  and 
give  full  scope  and  effect  to,  such  seemingly  repugnant  context. 

"  To  this  principle,  it  is  conceived,  may  be  referred  the  im])ortant  Idvisi-  of  tin- 
and  much  discussed  case  of  Doe d.  Bemh  v.  Earl n/'Jfrscif "  (m).  In  j!-!,'"'""'^'"^'^ 
that  case  a  testatrix,  after  reciting  a  power  reserved  to  lier  by  her 
settlement,  on  her  marriage  with  (J.  V.  P.,  devised,  subject  to  the 
estate  for  life  of  her  husband  therein,  all  that  her  Briton  Ferry  estate, 
with  all  the  manors,  advow.sons,  messuages,  buildmgs,  lands,  tene- 
ments, and  hereditaments  thereto  belonging,  or  of  which  tlic  .some 
consisted.  In  a  subsequent  pan  she  added  :  "  Also  I  give  my  Penlline 
Castle  estate,  which,  as  well  as  my  Briton  Ferry  estate,  is  situate, 
lying,  and  being  in  the  county  of  Glamorgan,"  &c.  A  claim  was  laid 
under  this  devise  to  certain  lands  which  were  neither  in  the  parish 
of  Briton  Ferry  nor  in  the  county  of  Glamorgan,  but  in  a  parish 
in  the  county  of  Brecon.  It  appeared  by  special  verdict  that 
the  Glamorganshire  lands  contained  ;}0,0(K)  acres,  part  wliereof 
consisted  of  the  messuage  and  lands  in  the  parish  of  Briton  Ferry, 
comprising  the  whole  of  the  parish  ;  anil  that  the  Brecon  lands 
contained  4,000  acres :  that  there  were  six  advowsons,  of  which 
the  advowson  of  the  j)arish  of  Briton  Ferry  was  one,  and  one 
manor,  and  one  undivided  sixth  of  another  manor  in  Glamorgan, 
and  that  there  was  no  manor  of  Briton  Ferry.  Objections  were 
made  to  the  reception  of  certain  evidence,  cons"  '  ing  of  old  account- 
books,  in  which  was  the  following  entry  :  "  briton  Ferry  Estate 
in  the  county  of  Brecon  '" ;  and  of  proof  that  the  lands  in  question, 
together  with  the  other  property,  had  all  gone  by  the  name  of  the 
Briton  Ferry  estate.  Abbott,  C.J.,  delivered  the  opinion  of  the 
judges,  namely,  that  the  words  "  all  that  my  Briton  Ferry  estate, 
with  all  the  manors,  &c."  found  in  the  will  of  this  testatrix,  in 
which  mention  also  was  made  of  "  her  Penlline  Castle  estate," 
denoted  a  property  or  estate  known  to  the  testatrix  by  the  name  of 
her  Briton  Ferry  estate,  and  not  an  estate  locally  situate  in  a  parish 
or  township  of  Briton  Ferry  (n),  and  consequently  that  a  question 
arising  upon  any  particular  tenement  was  properly  a  question  of 


(m)  3  B.  k  <'r  870;  pout,  p.  ."JIO. 

(li)  The  same  case  had  previously 
lu'iri  hcfore  the  Court  of  K.  B.  on 
a  somewhat  differetit  j)oint ;  and  there 
Bayley.  .1.,  said  it  was  clear  that  the 
devise  could  not  be  conlined  to  that 
]wrt  of  I  lie  estate  which  wat*  within  the 


parish  of  Briton  Ferry,  for  the  testatrix 
sp(jke  of  manors  and  advowsons,  and  in 
tliat  part  of  the  estate  the^^  was  no 
manor  and  only  one  advowson  ;  the 
devise,  therefore,  must  extend  to  the 
whole  of  the  Briton  Kerry-  estate  :  I  B. 
«i  Aid.  558. 
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CHAPTKR  XV. 


Words 

■■  tlu-ieiinti> 

liolomiiiiK." 


Clauw  im- 
jiropi-rly  in- 
troduced ilito 
will  may  1>p 
rejected  on 
issue  deviHa- 
vit  vel  non. 


PAROL    EVIDENCE.   HOW    FAR   ADMISSIBLE. 

1  „„,!  tV,PV  therefore  thought  the  several  matters 
parcel  or  no  P^^^^^'^^V^n  in  evidence  on  the  part  of  the  defen- 
offered  to  be  proved  and  p-"  "  -  f^^^^^^^^^^    ,,,La.     However, 

^"'  '"  ^  ,    ,       •   „ "  „,,,„t   he  taken  in  their  pnniarv 

that  extrinsic  evidence  ^'*;^^;^i;°  ^.J.,  in  deliverin,  the 

judgment  of  the  Court  sad  ^^.^  newly-ae,uired 

no  room  to  doubt  that  t'^^^  t'^*'*'''";  j^  ^.^ate :  hut. 

nronertv  to  pa.ss  by  \m  will  as  part  of  Ins  Harrow  e 

,„„  .he  .Ul  U«l( ;  .nd  .W'«  -  «;■;  ,  ,;,  'S,„„. 
,h,  will  »hieU  .,,p..r  .a  ™;''"'_^«  ^^  *  ,  .  «„„,,  „„,.,„. 
to  ...thoriB  us  to  l>ut  «Kh  «  <■""«.'""'»  |„,,,„i„„  ■ 

W„„,i„,  „  will  .cconl  wi.l.,  and  g...  '««•  -■  'b"  '""">"•"■ 

/.«  V   //,ier(r)  where  a  testator,  having,  by  hi.  wil  dat.l 


tu)  2  B.  &  Ad.  «80. 

1 »)  2  B.  &  .\d.  6«3.  „    , 

„{  >:,>  =ta»«l  l.v  Mr,   .!arm«n.  first 

e.l     n    355.      S^-e  'tlic  distinction  mii- 

^.'J\  by  Leach.  V.-C.  in  Karl  of  .W 

burgh  v!  <;o«n/e««  of  Stu-burjh.  ante. 


,,:J.,.„    .0,ad.2.«;W^n-^;;, 
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limitations  in  the  will, and  gave  certain  adtlitional  |)owtT8  of  manage  <  haitkr 
mint  to  his  trustees.  The  bill  alleged,  that  the  testator  executed 
the  codicil  upon  the  representation  and  in  the  belief  that  it  contained 
nofliing  but  powers  t«  the  devisee  for  life  to  make  a  jointure  and 
charge  portions  for  children,  and  prayed  that  it  might  be  set  aside. 
The  facts  charged  wer<^  ailmitted  by  the  answer.  Issues  were 
directed— First,  as  to  wncther  the  testator  did,  by  a  paper  writing, 
purporting  to  be  a  C(xlicil  to  his  will,  devise  in  manner  following  : 
(Tiiin  follow  the  words  of  the  cotlicil,  'oy  which  only  the  powers 
of  jointuring  and  charging  portions  were  conferred).  Secondly, 
whetlier  the  testator  did,  by  the  .said  codicil,  devise  in  manner 
following  :  (Here  was  set  forth  the  remaining  part  of  the  codicil). 
The  jury  found  that  the  part  of  the  codicil  which  was  the  subject  of 
the  second  i^ue  did  not  constitute  the  will  of  the  testator  ;  and  that 
the  ])art  of  the  codicil  which  was  the  subject  of  the  first  issue  did 
fonstitute  the  will  of  the  testator.  Whereupon  the  Court  (not  being 
ahle  to  dir-ct  the  instrument  to  be  delivered  up,  as  part  of  it  was 
goml),  declared  that  -so  much  of  the  codicil  as  did  not  constitute  the 
will  of  the  testator  was  void." 

Under  the  modern  practice,  the  question  whether  words  have  been  Probate 
introduced  into  a  will  by  mistake  is  often  considered  by  the  Court  of  ''  * 
Probate,  and  if  it  is  found  that  they  do  not  form  i)art  of  the  will, 
the  Court  directs  them  to  l)e  omitted  from  the  probate  (,■«).  The 
rijilit  words,  however,  cannot  be  inserted  (t).  although  a  clear  mistake 
as  to  the  name  or  residence  of  an  executor  may  be  corrected  in  order 
to  avoid  difficulties  with  banks,  companies,  &c.  (u).  And  in  Birh 
V.  Birh,  where  a  testator  executed  a  new  will,  intending  it  to  be  a 
copy  of  his  old  will,  with  one  clause  omitted,  parol  evidence  was 
admitted  to  shew  that  other  parts  had  been  omitted  by  mistake, 
and  both  wills  were  admitted  to  probate  in  order  to  rectify  the 
mistake  (v). 

When  a  will  has  been  proved,  evidence  is  not  admissible  in  a 


(»;  In  bonis  Dunne,  2  Sw.  t  Tr.  uiK) ; 
In  Imnis  Ontvald,  L.  R.,  3  P.  &  D.  162  ; 
FidUm  V.  Aiidrru;  K.  K.,  7  H.  L.  448  ; 
Hhcdfs  V.  Rhodes,  7  App.  Ca.  at  p.  198  ; 
.1/i.mH  V.  Mnrren,  7  P.  1>.  tl8  ;  Fiirrelli/ 
V.  Ciirngnn,  [1899]  A.  C.  5«.3  ;  Jiri.iro 
V.  ILiillie  Hamilton,  [19()2]  P.  234. 
Soe  Karunaralne  v,  Ferdinandiis, 
1191)2]  A.  C.  40.5,  where  the  nature 
"f  the  evidence  required  to  juHtify 
the  Court  in  omitting  >%'(>nlK  from 
prnh^t"-  was  disetissed. 

(!)  In  honif  Seholl,  [l!H)l]  P.  l«l», 
overruUng  In  bonis  Buthell,  13  P.  I). 


7,  anil  In  hiinin  lIuddleMon,  H.'?  I^  T.  2."m. 
See  also  Sullirrin  v.  Sullirnn.  If.  R..  4 
Ki].  4r.7  ;  In  hunin  Walhhit.  ti!»  I..  T. 
419;  In  lionit  Ihirlnrher.'i')  I.. '1.  titi4. 
As  to  omittiotf  words  by  eon«ent  of 
all  imrties  nee  In  luinm  lioehm.  (18'.ll| 
P.  247;  la  Imnia  Schott,  [1901]  1'. 
190. 

(m1  In  Imnli  Iltmywnod.  [189.")]  P. 
341  ;  In  Imnis  Basleti.  78  1..  T.  843;  /.» 
hnniM  Ih  Rosaz.  2  P.  U.  tlfl ;  In  bonis 
f.Tnp^  11899]  V.  lO*'. 

(V)  4  .Sw.  ft  Tr.  :• ' 
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tllAITEB     XV. 


Execution  uf 
wrong  instill- 
uient ; 


„  of  B  pro- 
tcnHcd  will ; 


— of  a  (lupli 
cate. 


Presumption" 
as  to 
testator's 
knowledtie 
of  contents 
of  his  will. 


Mistake 
correctol  by 
Court  of 
Construction. 


PAROL   EVIDESCK.   HOW    FAR   ADMI88IBLK. 

„,„,  „! .,  „  h  by  m»..k«   .       ^^^^^^  ^^  „„,  ,„„.„,,j  ,„  ,, 

°*  ."  "'..r^-  but  I-  »  .  .»»"iv.«c-  to  cfleit  .cue  c.lk,,,.! 
"r  :T7r«  be,  „ ,  .„  ..».!.»  per»»  w  induce  Inm  ...  ™.,.K 
"J;  h  th    vr^.  nM  .0...W.  .vi»l.  W-    I"  "f  "-  7"'  .',  " 

:trvr:re;rrirr;r::L.obe.,. 
-r-'",  TtT,  sr«: :.:.!"« ^^^^^^^^ «» -"  ""■ " 

taken  belief  as  to  their  em  cti     y  ^^.^^    j^^^  ^^ 

;r=.:r  TJ  — t  ™,r :» .  ,b.,„  .„. ..... .,« 

fo.ming  .art  ol  the  de«-t,p  ion  »■   J  ^,,y,  „,„ 

testator  (/) 


(,,)  «,  B!/««l.r.  18  ri,.  1).  17.^ 

,;)  u,(.r  V.  «»'yA.  <  ^w•  ,^  J'- -«-; 

M   »r.7.*o«   V.  0-Unry.   h.   K-  '  tl  . 

;^.  :::.t;  Ih?  „uestion  whether  tl. 
tcHUtor  meant  the  legacies  *" '»',^"."'": 
ative  or  substitutional  must  bedec  ded 
by  Iho  wording  of  the  will  and  cod.cls, 


with  evidence  of  the  state  of  fact..  St 
UobUu  V.  RMni.  C'oo/c  V.  lioyd  \  :y.< 
:   Whyte.  an.l  otln-r  cases  citc-d  u.  U,aj,. 

-^4.  the  wilUas  a  wiU  of  re«hy  un.l,, 

''•;.fBl'a:V.,ftv.B.am.>Ml«H!llr 

^■(1   f;u«rdfc...Me  V.   ''■'"'•'■^"••"•..J'.'J; 
1    pl    &    D.    109!   t'o«.»'  V.    kMonc. 

11893]  P.   1-  I     K     7H  1. 

(1901)  P.  335. 
(/)  Post,  p.  5P2- 
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Mr.  Jarman  continues  (gr) :  "  Parol  evidence  is  aUo  admissible 
for  tlie  purpose  of  counteracting  fraud  ;  for  to  reject  it  in  such  case 
would  be  to  make  a  rule,  whose  main  ()l)ject  is  to  prevent  injustice, 
instrumental  in  producing  it.  As  in  Doc  d.  Small  v.  Allen  (/»),  where 
it  appeared  that  the  testator,  upon  being  pressed  bv  some  |)er8ona 
to  execute  a  second  will,  inquired  if  it  were  the  same  as  the  former  ; 
and  being  told  that  //  wtis,  executed  the  will,  which  turned  out  to  be 
ditferent.  The  Court  of  King's  Bencli  held  that  evidence  of  these 
facts  ought  to  have  been  received.  '  I  agree."  said  Lord  Kenvoii, 
'  that  the  contents  of  a  will  are  iu)t  to  be  explained  by  parol 
ividence ;  but,  notwithstanding  the  Statute  of  Frauds,  eviilencc 
may  be  given  to  shew  that  a  will  was  obtained  by  fraiul ;  ami 
the  etTect  of  the  evidence  offered  in  this  case  was  to  shew  that 
one  paper  was  obtruded  on  the  testator  for  another  which  In- 
intended  to  execute.' "  And  as  a  charge  of  fraud  mav  be 
supported,  so  it  may  be  reb.itted  by  evidence  of  this  nature.  Thus, 
in  Dae  v.  Hardy  (i),  where  the  defence  to  a  claim  under  a  codicil 
to  the  testator's  will  was,  that  the  codicil  was  a  forgery  ;  an 
objection  was  made  to  the  receipt  of  evidence  offered  by  the 
plaintiff  of  declarations  by  the  testator,  that  he  intended  the  lessor 
of  the  plaintiff  should  have  the  property.  Hut  I.ittledale,  J.. 
thought  the  declarations  of  the  testator  were  admissible  to  shew  his 
intentions  where  the  defence  was  either  fraud,  circumvention,  or 
forgery. 

If  A.  fraudidently  induces  a  testator  to  include  in  his  will  a  le<'acv 
or  other  provision  m  A.'s  favour,  probate  will  be  granted  of  the  rest 
ofthewill(;). 

If  a  testator  is  inuu.ed  by  the  fraud  of  A.,  the  residuary  legatee, 
to  omit  from  his  will  a  provision  in  favour  of  |}..  it  seems  that  the 
Court  of  Probate  may  declare  A.  to  be  a  trustee  for  B  (k).  A  Court 
of  Equity  has  no  jurisdiction  (/). 


<'HAITER    XV. 


Kulo  ill  c'lUl-K 
I  if  fraud. 

One  will  !<ur- 
nptilidiisly 
ohtniilril  for 

lUlillluT. 


Whether  ikt- 
wiii  obtaiiiiiii; 
will  liy  fraud 
is  a  trustee 
for  pertkiiia 
defrauded. 


IV.— Admissible  to  prove  or 

&c.  -Mr.  Jarman  continues  (m 
principle  occurs  in  the  case  sugges 

(■;)  I'iril  ed.  p.  35«. 

|A|  8  T.  H.  147. 

(i)  1  .Moo.  &  R.  52.-1. 
_  (/)  i'arrelly  v.  fVriV/uw,  [IHD9]  A.  C. 
od3. 

;f;  ^vvJiiirhtll  v.  Ouid,  3  Sw.  4  Tr. 
73 ;  litlU  V.  Doughli/.  5  V.  I).  26. 

(I)  Alkn  V.  M'Pherion.  1    H.   L.  C. 


repel  Trusts,  Double  Portions,  i'romi««  i.y 
:    "  Another  illustration  of  the  '"'r ■"■ 
ted  by  Lord  Eldon  in  Stickland  v.  i^'l^r'" 

enforced. 

191  ;  Melumh  v.  Mill„n,  It  f'li.  1).  27. 
An  attempt  to  invoke  the  jnrisdietion 
was  maclc  in  Rr  Hirchall.  44  L.  T.  24a, 
but  there  the  defendant  wa«  e.\ecutor 
and  trustee  of  the  will :  the  allempt 
laihA  in  tlie  absence  of  eviilencc  of 
fraud. 

(m)  First  e<l.  p.  356. 


4% 


Trust  apjiar- 
cut  on  will. 


Hi:   Fhfliic'xl. 


Doctrino  (loos 
not  apply  to 
jKjwers. 


PAROL   EVIDENfK.  HOW   FAR  ADMISSIBLE. 

ildridae  (n),  '  of  an  estate  suffered  to  descend  the  own.r  In-inR 
intrnTd  >v  the  heir,  that,  if  the  estate  is  ,>ernntted  to  do.-.ul.  W 
inlormtu  ■>>  mother   wife,  or  any  other  jwrson. 

will  make  a  ?--'''«";"' *,^/;;^p7i\re  heir  to  dLover  whHl 
there  is  no  dot.bt  e^U'^y -""l!^  7j7;X^  devises  to  the  youngest 
he  did  make  such  F-"«  "  J^;^'  ^  ^.^^^  to  him.  he^.ll  .y 
son,  who  promises  that,  if  th<:  estate  ^^ ^.^^^^^^^ 

in(»00/  totheeUlest8on,equity  woHiaconnni  ,   ,     ,    .. 

lU.VltH'f.Toiii.  I  if  he  acknowledged  It,  even 

;;:!::;t;t:ieSff;^^ie:;:fwouldheatrusteetotheva.. 

"'  '"St  is  clear  that,  in  such  a  case  (and  this  indeed  i«  the  point 

.h.;lt  leflv  material  her.),  ii  the  trust  were  denied  by  the  he.r  or 

devisee,  it  might  be  proved  almnde    ^^^^^^^^^  .j ,  trust  was  not 

m  the  cases  ctted  by  f^"^  J*^"*;"'  ;^^^      ■  ,;  i^  applies  also  to 

disclosed  on  the  ^^^  "^  ;i^bf  J  term's  to  be  wholly  ur 
those  cases  where  the  gift  appears  oy 

partially  upon  trust  (p).  j,      ^athed  to  B.  her  personal 

estat.,     to  b  .-PP\\f  ;^^^^  to  B.  her  wishes 

execution  of  the  will  the  tesiaw  ,       yall,  V.-C,  upon 

with  regard  to  the  disposition  of  the  propety^  ^^^^^  P^^ 

the   authority   of   decisions   made  bjfo  «  the  V 

requires  a  will  of  pe-naUy  *«  J«  l^rn^of  the  parol  trust  thu. 

communicated  was  admissi^e^^^^^^  ^_^  ^^  ^^^.^ 

the  next-of-ku.  J^^  ^^^^^  ^„^^je  (a),  but  no  doubt  on 

been  questioned  by  Harwell,  o.,  ^  ^^^^^ 

''''  r"  ZTXt\T'1X:l^r.^^^  purposes  agreed 
trix  ^^^^^^^''^^^^rthrComt  of  Appeal  held  that  evidence  .as 
upon  between  us     ,   the  Louri  oi  ^^v  ^ut  not 

Accordingly  in  Re  Hetl.,  («).  ^^^/X-   ^^^^^^^^^ 
to  his  wife  for  life,  and  empowered  her  to  dispose 

(„,  .  V.-S.  5.0.     See  .W  DraMor4  other  ^-J'^'  ^^-''ff.  "^f-' ".!  ^ 

V    W.IU  3  Atk.  339.     The  question  of  (p]/^7„„,,„„,   L.  R..  8  ^'\-\i^  • 

;.„dUlo«Hl  trusts  is  also  d.sousse<l  m  /rune^v^  ^^^  ^^  .^  ^,,^^p  ^XU 

Chap.  XXIV.                                   „  ,,)  ,5  Ch.  D.  594. 

(„')  See  Oldhnmy.  ^I'^'^f'^^'l  ^^L":  ?    Ir.  R..  10  Eq.  4<W. 

5(«  .  Chester  v.  t^r«..-i-.  ^3  B<-*\.^^:  ^    [1902|  1  Ch.  214. 

Prohy  V.  t«Hdor.  28  Beav  5(M  ;  J/cCor  I           ^  Ch.  793. 
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With  my  wishes  verbally  expressed  by  me  to  her,"  it  was  hold  by  cHAi-rm 

Joyce.  J.,  that  evidence  could  not  be  admitted  to  shew  wlmt  these   

wislii's  were,  and  that  there  was  consequently  an  intestacy,  Mubiect 
t(.  the  widow's  life  interest. 

It  in  also  clear  that  the  doctrine  in  <jue,ition  does  not  allow  a 
testator  to  create  a  trust  by  an  unattest«'d  paper  not  incorporated 
in  the  will,  and  not  communicated  to  the  devisee  or  legatee  during 
the  testator's  lifetime.  Thus,  where  a  testator  by  liis  will  gave  all 
his  property  to  C.  absolut<.'ly,  and  died  without  having  communi- 
cated to  V.  any  directions  as  to  its  disposal,  but  after  the  testator's 
death  an  unattested  paper  was  found  ex|)ressing  the  testator's 
wLsh  tiiat  C.  should  hold  the  property  as  trustee  for  H.  ;  it  was  held 
hy  Sir  E.  Kay,  J.,  that  no  valid  trust  in  favour  of  H.  was  created  • 
and  V.  admitting  himself  to  be  only  a  trustee,  he  was  declared  to  be 
trustee  for  the  next-of-kin  (v). 
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'•  It  seems,  too,"  says  Mr.  Jarman  («•),  "  that  jiarol  evidence  is  wi.othrr 
admissible  for  the  purpose  of  rebutting  a  resulting  trust ;  as  in  such  l""^"'  ""■'*■ 
case,  it  does  not  contradict  the  will,  its  effect  being  to  support  a.VmLilio  to 
the  legal  title  of  the  devisee  against,  not  a  trust  expressed  (for  that  r*"!"'  *  "^^'''t- 
would  be  to  control  the  written  will),  but  against  a  mere  eipiity  '"*'  *'""'■ 
arising  by  implication  of  law  "  (x).       But  the  doctrine  in  question 
is  anything  but  clear.     In  Gladdhuj  v.    Yapp  (y),  wh.rt-  it  was 
conten(I.'d  that  a  direction  to  keep  accounts  made  the  executrix 
a  trustee,  Leach,  V.-C,  stated  the  rule  thus  :  -  Parol  evidence  is  not 
admissible  to  contradict  a   will,  and  if  the  will  contain  .'xpress 
declarations  that  the  executor  is  to  be  a  tmstee,  evidence  cannot 
be  received  against  the  etfect,of  that  declaration  ;  but  if  there  be  no 
express  declaration  of  trust  in  the  will,  and  only  circumstances  which 
afford  inference  or   presumption    of   trust   in  tlie  executor,  there 
parol  evidence  is  admissible  to  answer  that  inference  or  presump- 
tion."   And  in  Croome  v.  Croome  (z),  Stirling,  J.,  held  that  parol 
evidence  was  not  admissible  to  rebut  a  resulting  trust. 

If  a  testator  appoints  his  debtor  as  his  executor,  although  this  imperfect 
op'rates  as  a  release  of  the  debt  at  law,  in  equity  the  debt  remains  "I'"*-  ■■>• 
for  the  benefit  of  the  testator's  legatees.     But  this  equity  may  be  c^x^ulor 


II)  ^e  Boyts,  26  Ch.  D.  531. 

(ir)  First  ed.  p.  357. 

(x)  Malluhar  v.  Mallabar. 
U\h.  71). 

(*l  ■>  Madd.  5« ;  Barra  v. 
W  L  .1.  Ch.  522. 

J.— VOL.    I. 


Cm.    t. 
Feielrs, 


(z)  59  L.  T.  582  ;  fil  I,.  T.  814.  The 
Court  of  Ap|)e»l  and  Hou.se  of  Lords 
held  that  there  wax  no  r>'><ultin<:  trust, 
and  con»e<iuently  the  point  a«  to  cvi- 
denee  became  immaterial.  See  post. 
Chap.s.  XXI.,  XXIV.  ' 
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PABOt  EVIDENCE,    HOW   FAR   ADMISSIBLK. 

rebutted  by  evidence  that  the  testator  during  his  lifetin...  lor|-ave 
^eTbt.  without  legaUy  releasing  it.  Thus  m  Stroruj  v.  lU,  ,, 
a  tesUtrW  appointed  A.  her  executor.  Some  y^^"  ^'  -■.  • '-» 
Wowed  money  from  the  testatrix,  part  of  which  he  repaul.  He 
Tged  that  she  had  forgiven  him  the  ba  ance.  and  addiKc-d  -vuU.nce 
which  satisfied  the  Court  that  she  intended  to  do  so,  and  th..u«ht  .he 
L done  so.  It  was  held  that  as  the  appomtment  o  A  a.  ox.-.u tor 
operated  as  a  release  of  the  debt  at  law,  the  mtent...,  of  the 
te^trix  to  release  it  made  the  release  complete  m  equity  also. 

On  the  same  principle,  if  a  testator  makes  an  imi^rfect  „f,  of 
pelnal  property  to  A.  in  such  a  way  as  not  to  pass  the  proper,,- 
J^Taw,  but  sheing  a  complete  intetttion  to  do  so,  and  appo.n.s  A. 
his  executor,  this  makes  the  gift  effectual  (/^). 

It  ^  immaterial  whether  the  donee  is  sole  executor,  or  one  of 

several  (c). 

On  the  principle  above  stated,  parol  evidence  was  under  the  old 
law   admiLible  to  support  the  claim  of  an  executor   now    aken 
away  bTthe  Executors  Act,  1830)  to  the  undisposed  of  res.due  o 
a  tStaior's  personal  estate,  against  the  presumption  m  favour  o 
thrnext-of-^n  created  by  a  legacy  to  the  executor  (d)  and  .  std 
a«le  in  cases  where  a  testator  leaves  -  next-of-kin,  .o 
there  is  a  contest  between  the  executor  and  the  C  own.    In  mh 
caL^  tl  general  rule  is  that  the  executor  shaU  have"  the  «na,s,K«ed 
o^esidue%hat  is.  all  personal  estate  which  is  not  disposed  of.  or 
atimpted  ti  be  disposed  of,  by  the  wiU  (e) ) .  unless  there  is  a  s  rong 
mSption  to  the  contrary.  A  legacy  to  him  (specific  or  pecumar», 
rffoItLt  presumption  (/).  but  it  is  not  so  strong  as  to  depnve 


(a)L.B..  ISEq.m     f'^P^^''- 
[1891]  3  Ch.  422 ;  Re  Hyulop,  [1894J  i 

%fl.'G:'»&lCh.408;/.e 
SUu^rt,  [1908]  2  Ch.  251. 

(c)  Ibid.  ,.  .  .     j„ 

(d)  The  question  is  discussed  in  de^ 
tail  in  Ro,«r  on  Legacies.  4th  ed..  168., 
geu.  Only  the  most  important  rules 
Tre  here  ^ferted  to  As  to  the  effect 
of  an  express  gift  of  the  residue  to  an 
executor,  see  Chap.  XXI. 

(e)  Consequently  he  does  not  take 
property  comprised  in  a  boqui^t  which 
Fap^  or  is  void  (Androv.n  v  PoM,^, 
3  Atk.  299  :  Bevnet  v    Balch^lor  3  Br 

or  property  given  to  the  executor  upon 
a  trust  which  is  void  or  fails  (Pou-.H 
v.^crrea.  ISm.  &G.  38I;IMcrev. 
Palrickmn.  \  Vr.  k  ».  l»2;  Johnsto«e 


v.//am.7Jo«.llJur.X.S.,.,  ;'*«(»' 
V.  CWfr,  L.  R..I2Kq.444):..r«p 
trusts  wliich  are  not  decUwl  (.i/""' 
V.  SlaUr,  8  Ves.  293  ;  Tayhr  v.  Hay- 
gatlh,  14  Sim.  8  ;  Vezey  v.  Ja,„mn.\  >. 
i  St.  69  ;  Cradock  v.  Ouen  2  Nn.  4  <.. 
241  ■    Read  v.    Stedman.  2l>  B»a.  4»... 

(f)  Smrst    V.    f.nrA.    1\  >■»)""- 
111-    s.    c,    s.  n.    Horn4>y  \.   hntk 

2  Ves.   iun.  78;    Soulhcnt  v    H-.f««. 

3  Atk.  226  ;  Seley  v.  Hood,  Ui  \e'.  .1 : 
iw,H«nv.S/«ter,3Sim.84:amlA..v.» 
V.  B.n«r.  T.  &  E.  63  (thr.-.  o^^-»  of 
reversionary  legacies) ;  Xouch  v.  Lai'- 
Trr!"    Br.  C.  C.  326  (life  interest  .o 

,«,Utor-s  «ife);  ^''''^■''•"tll 
Ve«.  725.  (siiinu  case).  Ah  to  a  o"nim- 
Kont  reversionary  interest.  s,-o  ./"«»»  v. 
»-eMron,h.    Free.    Ch.    3lfi ;  l-m"  V 
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wvithI 
cxitutiirs. 


him  of  tho  opportunity  of   proving,  by  parol  evidence,  that  the  chapter  xv. 

t.sttttor  intended  him  to  take  the  rexidue  lM>neficialiy  (</).     Where 

tliiTo  »re  two  or  more  executors,  a  similar  presumption  is  raised  by 

the  fact  that  pecuniary  legacies  of  equal  amount  are  given  to  all 

of  them,  but  not  where  the  legacies  are  unequal  ;  or  where  there 

ari'  Icpacies  to  some  and  not    to  others  (h) ;  or  where,  although 

iiiiial  pecuniary  legacies  are  given  to  all  the  execut«>r8,  other 

interests  in  the  personal  estate  are  given  them  by  the  will,  which 

ri>:*u!t  in  their  taking  une<jual  beneficial  interests  (*).     It  seems  that 

the  i)resumptioii  would  arise  if  the  executors  took  equal  interests 

III  the  j)er8onalty,  but  unequal  interests  in  the  real  estate  (»»'). 

h  may  appear  from  the  general  tenour  of  the  will,  or  from  the  Int.niion  to 
t.Tins  in  which  the  executor  is  appointed,  that  he  is  •'  only  named  ;;',J'',"''|.'i,'".!j;,"; 
for  tlie  sake  of  executing  the  will,  and  to  have  the  trouble  and  not  inothtrway-'- 
aiiv  benefit "  (;).    Again,  if  the  testator  "  manift-sts  an  inchoate 
intention  to  appoint  a  residuary  legatee,"  but  fails  to  do  so,  this 
raises  a  presumption  that  the  executor  was  not  intended  to  take  the 
residue  for  his  own  benefit,  which  may  be  rebutted  by  parol  evi- 
dence {k).    But  if  the  testator  gives  a  legacy  to  the  executor 
(or  to  one  of  several  executors)  "  for  his  care  "  or  "  for  his  trouble," 
or  gives  the  residue  upon  a  trust  which  fails,  or  clearly  intends  to 
rreate  a  trust  although  he  does  not  do  so,  then  it  appears  on  the 
face  of  the  will  that  the  executor  was  intended  to  take  the  office 
only  (/),  and  parol  evidence  to  shew  that  he  was  intended  to  take 


claim  to  the  residuo  U  not  aiU-cfed  by 
»  cUvim!  or  boquent  to  hw  wife  :  Wilion 
V.  Irnt,  2  Vos.  .wii.  ItW ;  Fruer  v. 
lunq-til.  21  Ra.  33. 

ly)  Ctennell  v.  Leirlhimite.  2  Ve».  jim., 
4Im;  Liinijhnmv.  SnHford,2ifer.  0.  But 
if  the  Icjiacy  is  iriven  by  way  of  exception 
iiiit  cif  another  lH-<|ueHt,  oi  an  a  particu- 
lar iiitficst  [Griffith  V,  Roijtrs,  Pr.  Ch. 
;:il  ;  liriiiifurt  V.  (Iranville,  3  Bro.  P.  C. 
It"  ;  Seuiflfud  v.  Johimton,  2  Atk.  4ft), 
no  presumption  ariiies  against  the 
ixivutor's  claim.  Where  the  pre- 
sumption arixeg,  it  is  not  rebutted  by 
the  fa<^t  that  leeacieo  are  ^iven  to  the 
next-of-kin  :  Randall  v.  Hookey,  2  Vem. 
42."(;  Dick"  V.  Lambrrl,  4  Vea.  725; 
fminijton  v.  Knightly,  1  P.  W.  544. 

(M  Snltmnrth  v.  Barrett,  3  D.  F.  & 
•I.  27'J:  Oflrfori  v.  Oiren,  2  Sm.  &  (5. 
241  :  He  Hiid»ons  Truttt,  52  I»  J.  Ch. 
im  :  liouker  v.  Hunttr,  1  Br.  C.  C.  328  ; 
Olmr  V.  Fnwtn,  ib.  690;  H'lWtanw  v. 
./„n,x,  10  Ve«.  77  :  Oriff.tka  v.  Ilamil- 
lull,  12  V.-S.  Hm  ;  WiUmi  V.  Jixil,  2  Ves. 
!"-i\.  ItM) :  Rau'Uniji  v.  JtHninija,  13  Ves. 
3U;  /fe   A«..«7m,  49  L.  J.   Ch.  «25  ; 


PraU  V.  Sladdm,  14  Ves.  I»3  ;  RuM^rtl 
V.  Chwe»,  2  Coll.  (148 ;  Ommaney  v. 
hutehfr.  T.  &  K.  2lH). 

( i)AU..aen.v.  J  ffff  rys,  1 10(«]  A.  C.  41 1 . 
aftirminK  C.  A.  in  Re  dlukmnn,  [I9U8] 
1  Ch.  552,  reversing  (1907[  1  Ch.  171. 

(ii)  Mueklttton  v.  Brnuti,  fl  Ves.  84. 

{))  Androvin  v.  Poilblane,  3  Atk.  300  : 
Sfhy  V.  Woud,  10  Ves.  71  :  Braddon  v. 
f'arrnnd,  4  Ru».<.  87 ;  lie  Maztir  v. 
I'ybus,  4  Ves.  (t44  ;  Oiruud  v.  H anbury, 
3Mer.  150;  DiUoti  v.  Rrilty,  9  L.  R. 
Ir.  57 ;  SniUtr  v.  Turru, ,  S  Ves.  617. 

(k)  Bishop  of  Cloynt  \ .  youni/,  2  Ves. 
sen.  91  ;  Sorih  v.  Purdon,  2  Ves.  sen. 
495 ;  Mordnant  v.  Uu»sey,  4  Ves.  U7  ; 
Metitt  V.  Mtncc,  18  Ves.  348;  Re 
Bacon's  Will,  31  Ch.  1).  4(J0. 

(/)  SfWy  V.  Wood,  10  V."«.  71  ;  While 
V.  Evans,  4  Ves.  21  ;  Milnm  v.  Slater, 
8  Ves.  295  ;  Elleork  v.  ilapp,  3  H.  L.  C. 
492 ;  Taylor  v.  Hayjarth,  14  Sim  8 ; 
Read  V.  Stedman,  20  Rea.  495  ;  Dau^sun 
V.  Clarke.  15  Ves.  409 :  18  Ve«.  247 : 
Re  Roby,  [1908]  1  Ch.  71.  post.  Chap. 
XXI.  In  Dawson  v.  Thorne,  3  Rubs. 
235,  it  was  held  that  the  bequest  to  one 
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PAROL   F.VIDKNCK.    HOW    FAR   AOMI.SIBLE. 

the  renidue  Wnefinally  in  not  admissible  (m).  The  ex.o,.tor-» 
cUim  i«  aUo  excluded,  if  the  testator  declares  h«  mt..,...o„  of 
diling  of  a  part  only  of  his  .n-r^mal  estate  (n)  «r  d.ro.ts  ,ku  lu. 
S    fhall  I  as  if  he  were  to  die  intestate  (..),  or  ,f  tl.r.  .  . 

r^ur.«twhic.hfaiis(.). '-" ^^^ nTh^j^r;: '""'"" 

for  the  next-of-kin.  or  if  there  are  none,  for  the  t  rown  (7^ 

But  ii  the  executor  i«  only  appointed  tnmtee  for  a  spec.hc  purp<«e, 
this  does  not  exclude  his  claim  (r). 

Parol  evidence  may  also  be  adduced  to  repel  the  presumption 
that  two  legacies  given  to  the  same  person  by  the  same  .nstrum..n, 
were  ntemfed  to  be  substitutional  (.)  .   -d  the  pres,„np  u...  a,.,.st 
ITble  portions  (0  ;    i"  other  words,  to  sh..>v  tlmt  a    e,a.,v  i-v  a 
parent  to  his  cluld  was  intended  not  t..  be  (as  the  general  rule  wouu 
n"ke  it)  a  satisfaction  of  a  portion  previously  due  to  su.h  CM 
hv  the    estator,  or  that  a  subsequent  advancement    o  th.  eh.l.l 
was  notTb    (Is  it  would  be.  according  to  the  genera  d..tnne.  a 
ItsJaction   o     adempt.on,  entire    or   partml    aecordn.«   to     . 
nZt  (^  of  a  legacy  to  such  child  (r).    It  is  hardly  necessary  to 
Tttt^l"   a  wdl  contains  an  express  direction  to  bnng  a  vane. 
"  o  hoUot,  parol  evidence  is  not  adnussible  to  shew    hat  the 
teste  or  afLwards  agreed  to  treat  the  advances  as  g.  Is  (.).    N. 
eXce  is  adn^issible  to  rebut  the  presumption  that  a  debt  >s 
L  tfied  by  a  legacy  of  greater  amount  (x),  or  that  a  legacy  „  von  or 
rrurpose  has  been  adeemed  by  a  payment  for  the  san.e  purpose  , 
U  is  clear,  also,  that  parol  evidence  is  admissible  to  prcvve  he  iact 
thl   the  t^tator  intended  to  place  himself  in  loco  parentis  towards 
a  legatee  who  was  not  his  child  (.) ;  or  to  prove  that  g.fts  have  W„ 
„  ale  to  tie  legatee  by  the  testat.r  ii,  his  lifet.me,  and  that  t,u, 


of  the  cxocutora  was  for  Bervices  not 
incident  to  the  office.  „    .„.  ^^ 

Hudson'.  Tr«.«..,   r.2   L    J-   Ch.     89 

Roper  on  Upacies,  1702,  li39.  If  the 
iSion  to  create  a  trust  «  no  cWr 
parol  evidence  is  admissible  :  Oladding 
V.  Yapr,  r>  Madd.  56. 

\o    Cranky  r.  Hale   U\e..m. 
(p)  JohnMone  v.  Hamilton,  11  -lur. 

X  S    777. 

lq\' Taylor  V.  Hajinarth,  14  Sim.  8; 
Johnstone  v.  Hamtllnr,,  supra;  AW  v. 
.Skdrnan,    supra;  Chester    v.    Chester, 

L.  R.,  12  Kq.  444.  „  ,,,  r  n  "il  • 

(r)  Batleleyy.  W^ndle,  2  Br.  C.  C.  31  , 

Oriffiths   V.    HamiUon,    12    \e..    298; 


Pratt  V.  Sladden,  14  Ves.  103. 

Is)  See  C'hap.  XXX. 

m  The  old  cases  will  l>c  found  in 
Boper  on  Ugacics  391  seq. :  amovj: 
moSern  cases  may  1*  ,■"'»>  "'""'f 
TuMOud's    Rotate,    9    ^h.    1).    •!■;  • 

M<Mta,u  V  tu^ri  "/,f-f;;'-'^,,-'v.l': 

^; ''Ion.  118981.  Chl42;  «.*.■• 

119031  ich.i.  «!«" '-'f !,\-,^^-^".., 

(m)  Pym  V.  Lothiir.  .'>  .My.  i  t-  -• 
(„)  RoperonLeeacies  3;..  ^^v 

U     Wallace  v.  Ponfr,U       \e».  •4- 
(^)  s,p,>itoi.28Ch.l).r,.-;2.    S>^tlie 

rule  stated  in  Chap.  XXXll. 

(z)  Powys  V.  Manfield,  J  My.  4  I 

359. 
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won'  of  a  nature  to  brinn  them  within  thf  pqiiitahlc  |)n'«unii>tion  (»i).  rHtrrcR  «v. 
or  within  thi'  torms  of  un   cxprt'sn  doclaratioM  fontaint'tl  in  t\w  " 

will  (I)),  tliat  aiivanci-nuMits  shouUl  Ik*  in  Hati-sfm-tion  of  Icnacios. 
Aixl  for  tiiis  purp«me  con  'mporaneons  •letlurations  of  tli«  tei«- 
tiitor'n  inti-ntions  aro  admiasihli- ;  .sinc-t!  the  nilc  which  wonhl  pxrludo 
tiii'iii,  if  the  inttMition  hatl  been  foniniittod  to  writinff.  dot's  not  apply. 

Ill  all  thcMC  cH.Hf.s,  wIhtc  |>iiiol  i-vidcnco  \n  adniissibli'  to  rope!  tho  Cniiiitir- 
iircsiiinption,  (•oiinttT-ovidt'ncf  is  also  adinissihU-  in  support  of  it;  "^""■""• 
flif  fvidt'nec  on  oither  si«U'  being  admissible,  not  for  the  puri>otie  of 
iir»vinp,  in  the  first  instance,  vith  what  intent  the  writing  was 
made,  but  simply  with  the  view  of  ascertaining  whether  the 
presumption,  which  the  law  has  raised,  is  well-  or  ill-founded  {<•). 
Itut  evidence  in  support  of  the  presumption  is  not  admissible, 
unless  evidence  to  rebut  it  has  Iwen  first  admitted  ;  still  less  is 
evidence  admissible  to  create  a  presumption  not  raised  by  the  law  ; 
in  the  former  case  it  is  imnecessary  ((/),  ami  in  both  cases  its  effect 
would  l»e  to  contradict  the  apparent  nu-aninji  of  the  will  (c). 


A<  to  traiiH- 
liitini;  III' 
cliri|ili<Miiis; 
IHiiilmr 


V.  Admissible  to  explain  Technical  Terms,  Foreign  Words, 
Nicknames,  &C.  If  a  t*>stator  make  his  will  in  a  foreign  langiuige, 
(ir  introtluce  therein  certain  terms  or  characters  whidi  are  nt>t  under- 
stdtnl  by  the  Court,  recourse  may  be  had  to  persons  conversant  with  •  '"""cterH, 
the  subject,  for  the  purpose  of  translating  the  will,  or  deciphering 
tiie  characters  {/).  And  where  the  testator  makes  use  of  words  imilcx- 
which  in  their  ordinary  sense  are  intelligible,  but  which  are  used  by   l''«"""«. '"*'*' 

"  •'or  tcchmcttl 

i»  certain  class  of  persons  to  which  the  testator  belonged  {</),  or  in  a  iitihm. 
certain  locality  where  he  dwelt  (k),  in  a  peculiar  sense.  j)arol  evidence 


Alk.  77; 
Tiriifitif 


\   .]. 
422. 
il7. 
.".2lt ; 


|i)  H<Mifill  \.    II,  nnil.  :i 
Kirk  V.  t:,l,hn;  <.  :t  Hair.  .109  ; 
V.  Hoirrll.  2  Coll.  2li2. 

('/)  Whaklrif  v.  Spivmer.  'i  K. 
.'.42;  M-riiin  v.  /i'lvi,,.,,  2!t  IJeav. 

I<"l  Kirk  V.  KdJoii'i",  'i  Hare,  ; 

((i)  Kirk  V.   KMiiini,  3  Hare, 
WhiU  V.  WiUiamK.  W  \.  &  B.  72. 

(.  I  //.///  V.  /////.  I  1).  A  War.  94  ;  />.: 
V.  I'nin.  4  Hare,  21ti ;  Palmer  v.  Xrieill. 
211  licav.  :«t. 

(r)  Mifl'TK  V.  Miislera,  1  P.  W.  421  ; 
.\'i)rm(iii  V.  Mnrrfll,  4  Vi-*!.  7*i!' :  K'll  v. 
Charmir.  T.\  Hi'av.  !!)."> ;  (Jliiiflon  v.  hird 
Sii.i,  „i,  13  M.  &  \V.  20<i.  iKT  Al<lc>reon. 
li.  ;  ll<Mft  V.  Heecheii.  3  Sim.  24.  2  R. 
&  My.  (524,  Wiir.  WilN,  App.  In  the 
l«.st  ease  the  ((uestion  was,  whether  the 
word  **  hiikL"  iM'eiirrin2  it'  the  ofKiicil 
to  the  will  of  a  sculptor,  applied  to  \\\* 
niixlels.  1  he  opinions  of  sculptors  and 
persons  skilled  in  handwriting  di(T"iT'i 


on  tbi.H  point  ;  ami  tin-  ultimate  cotK  hi     .Mi>aninu'  of 
sion  of  Uml   Urounhani  wa^,  that   the    cnnlraitioii 
Jnniial  heiiuest  in  the  will  could  not  he    \^^^^\  hv 
revoked    hy    an    ini|«'rft<lly-expr<-!i.-ie(l    i.Minidr. 
;iml  dnuiilful  word  intrixlueiHl  into  the 
cmlicil.     .\n  attempt  was  made  to  ex- 
plaiti  the  testator's  nieaiiini:  hy  the  evi 
denoe  of  a  person  who  attesleij  his  will  ; 
hut  this,  of  course,  was  iiiadmissihle. 

(.'/)  *'l<it/ton  V.  (IrniMiii.  .">  .\d.  &   KM. 
31)2  :  Shore  v.  Wilmii.  !)  CI.  &  Kin.  .".2r>. 

(A)  I'ei  I'arke,  IJ.,  Hirhird^n,  v.  Wot 
fon,  as  reported  1  Nev.  &  .M.  ,">7ri ;  Smith 
V.  WiL-in,,.  3  B.  *  Ad.  728:  in-i,,  v. 
Xelm".  1  H.  *  X.  22.').  In  the  last  ca-ie. 
I  he  devisi'  was  of  "  lands  in  the  parish  of 
I).."  and  evidence  was  admitted  to  shew- 
that  a  part  i>f  the  testat(.r's  lands  which 
was  in  anotl'-r  parish  wa.-.  u'cneraUy 
reputed  to  Im'  in  the  pariah  of  1).  Hut 
where  a  word  has  received  a  leital  sitinili- 
cation  by  statutory  definition  evidence 


50: 


rmit>'TK>  *> 


Nlokn»<>i>-». 
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„i»y  b*"  given  to  shew  the  fact  irf  ^'teh  uwkft*-.  unkM  it  abo  »-^»*»ob 
the  faefl  of  the  will  that  the  U^*^^WT  \umi  the  ^.rd  in  the  ewlmsry 
svTM.-      lien.  ralU  speaking,  for  iinUnre.  evidence  would  b.-  ^i.tnis 
HibU'  to  shew  that  the  word"cU«*.  "m.ant  the sanu'  tiling a«  ■  '  .m' 
in  the  country  where  the  pr(»p«rt v  was  aituate  ;  but  if  the  te,.;  4i»r 
hMin  ...other  part  of  the  will  u.-  I  the  word'olo8t;a"(Jn  the  j.l      ' 
it  is  manifest  that  h-  lu.s  uimhI  ih.-  word    '  ch-ne  "  in   its  or. 
sense  as  denoting  an     .nclosure  "  ;   and  then  nuch  evidence  , 
•dmissiWe  ;  for  that  wouhl  he  to  mntndv  '  the  w.     h  oi    he  w.ih,, 
In  Re  dinner  (k),  n     .i*  held  th*t  a  i.   tator.  m  umn^         word 
••  securiti.    ■'  meant  invpKtmonts,  and  evident.'  was  aisifttwl  tr 
shew  that  &-  word  was  commonly  used  m  this  wnm-  i      -^  ■ 

brokers  and  n.en  of  bu-mess,  but  the  decision  ^.m..   ^  to  b  .         n„ 

on  the  language  of  the   j-stator. 

In  Re  (Jlasiington  (I),  a  testetrix  deviwHi  ^11     •'  '•  real  esrt^t.  ' : 

■he  nev^-r  had  any  real  estate  to  wh-  'i  *he  was      acliciali    eutitl.-.!. 

but  there  whs  vested  in  her  as  trusts-*' 

estate  upon  trust  f<»r  sale,  and  she  Wi 

moiety  of  the  pro.  .'-^Is  of  sale ;  -A  was  he 

the  devise  (*).     Fvidence  was  tender'- 

before  the  exeiutif  i  of  her  will  stat.  ' 

estate;  thisevid    ,ce  was  not  used,       ' 

that  it  was  admissible. 

Again,  the  tertator  niay  have  habit   ally  called  <-.r  u .  [rtsoiw 

bv  peculiar  or  nirkuaroes.  bv  which  thc,^       re  not  comnn-tily  k nown. 

If  these  names  «h.>uld  occur  ir  His  will,  ti       c.uld  ...,H-  be  explain..! 

and  construed  !  •  the  »h1  -.f  ev .Jence.  to    aew  the  h.     ■•  in  which  !..■ 
ff  hw  wsfi  were  written  in  .    pher  ir  m  a  foreign 


•t  Mkf  f"»  «nH  wrtain  r 
!)er»»>t!.    ''■  il  t(i 

thai  '1 ' 

totli  ! 

It  s^he 
iovce,  J. 


used  them,  jus^ 
language  (n). 
dated  in   IB-V. 
widow  and 
The  legacies 

and  daughter  m  Mk.  D. 
minister  at  H.  The  ev 
the  daughtc! 


us,  in  Lef  V.  P  fM 

,Hi^m^  !    "  to  ^ 

im«di  ■  *^ 


Mr. 


is  no*  admiiwibi       >  »hr 
tstor  has  \m*i  tl       wimi  „ 
serwo  :  thu«  it  »■         •■'■n  li' 
trin«ic  evidenc  '   » 

shew  »h»t  »  t'-^  *'' 

live  acres  of  laii-i  ii.  vl»: 
not  statute,  aort^  :  f/Doi 
»<U.  13  L.  B.  Ir.  226. 

(;    Riehardaon  v.  Wat' 
]Ka!.  US,  cited  )K«t,  p.  01 


a  test:  '  by  a  codicil 
^i,  jd  Mis  liowdeii,  of  H.. 
:tev.  icn,  20(>/.  each.' 

,„4  ^-       \\  .(ime,  the  widow 

lieen  a  disHcntinn 
,,    J  Washbournc  was 

di  ig  a  widow,  wli'fli 

„„)  act ual  ilecision in  '•:■■■ 

,„..  *«.  -  ,..  4(iO. 

k)  fl9<H        Ch.  17ti. 
'/)  [19tw    2<'li.  305. 
m)  In  accordance  with  the  itiirtnnc 
uited    p«.l.  n-ap.  XXXV.  n!^«-»h« 
■  ase  i»  referred  to. 

(«)  Per  Lord  Abinner.  f.B..  te  v. 
Huseocki.  .1  M.  t  WeK  368. 
(o)  4  Hare.  251. 
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tm 


»t.. 


•  .   h.-i 
her 

Mill 


I-  th«t  the  t4«tatrix    ' 

fiowdt-r'    and  with  tin 
■  call       by  thi^  naiiif  ui 
.mt         '  acknowl(Hlf((>i  i 
«'vi<li  was  adniixMihli 

aiHi   MisM   h.     ,ifu,  d«'vr<'<'il   I 


If  th«»re  w  »U)  [K^nMin  stru  tly  annw   riii^;     I 
111-  testator.  «>vid«'iir(>  is  adniisHilili'  to  nhci*  t 
inonly  ktu)wn  by  the  name  umtl  by  »li>-  ' 
not  Ilia  real  namt'  (</). 

It  frnqtiently  happeiiH   liat  a  t^'stattit 
^oiiK-  iiont'rir  description    micli  as  '"  clu. 
vih    h  liaM  a  well-defined  mcanin;;,  but  th< 
gh<      ihat  the  testator  vised  the  dearription 
Thf     rases  are  refern d  to  in  the  next  seetion 


'    J>een   intimately  rii«mii   i». 

lantK,  whom  iihe 
•■.wden,  ftiid.  on  the 

I  Sir  >  Wigram. 
•.  and.  there  ln'inR 
he    legacies    to   the 

le  dem-ription  iimnl 
iiat  there  is  a  |H>rson 
tat  >r,  althoiit.'b  it  is 


Tty  to  (>er.sonH  by  "«'•"  •<> 

.'phews.      Av.     -  i„^c«r.trly 

eircun   •anees  ckwribcd. 
uceiirate  sense. 


VI.    When  tbe  State  of  Faoti  at  the  Date  of  the  Will  may  be  si»ir  ..f  t^u 

regarded.-  ■'  Thoiif?h  it  i.-s  (m  we  have  seen)  the  will  itself  (and  not  * *ii'| '',',,. '!*Jlr ,"' 

tbe  intention,  as  elsewhere  collected)  which  constitutes  the  real  b*- rcdanied. 

and  only  subject  to  be  expounded,  yet,  in  perforniinu  this  office,  a 

Court  of  constnutio.     -  not  iKiund  to  shut  its  <  yes  to  the  state  of 

facts  under  which  the  will  was  made  ;  on  the  contrary,  m  invfjsti- 

grtt  ion  of  such  facta  often  materially  aids  in  elucidatinj»  the  scheme  of 

dis]  isition  which  occupied  the  mind  of  the  testator.     To  this  end, 

it  IS  obviously  essential  that  the  judicial  expositor  slioidd  place 

hiiM.s(  If  as  fuliy  as  iKJSsiblo  in  the  situation  of  the  jwrson  whose 

language   he    has  to   interpret   (r) ;  and   guided    by    the    light 

thus  thrown  on  the   testamentary  scheme,  he   may  find  himself 

justified  in  departing  from  a  strict  construction  ..    tli-  testators 

language,  without  (to   borrow   the  words  of  an   elegant   writer) 

allowing  '  conjectural  interpretation  to  usurp  tht   plaie  of  judicial 

exposition  '  (»).    Thus,  if  it  appears  (and  of  course  it  can  onlv  appear 

by  extrinsic  evidence),  that  there  is  no  stihject  or  object  answering 


(/()  ."'I'p also  WigT.  WiIIh.  |i1.  6fi,  and  ii. 

{^1  Ih.mi  V.  Street,  Ami).  175  ;  He 
Hv-iKr.  88  1^  T.  160,  aiul  other  caw« 
dtwl  in  Chap.  .XXXV.  And  soe  the  re- 
nwrks  on  the  ca.ie  of  Beaumont  v.  Fell, 
infra,  p.  'Ai. 

(>■)  "  You  may  place  ynawflf.  «n  to 
speak,  in  (the  tt'stator'sj'armchair,  and 
consider  the  circumatancea  by  which  ho 
was  surrounded  when  he  made  Ids  will 
to  auixt  yon  at  arriving  at  hia  inten- 


tion "  :  per  .lamcn,  !...(.,  ii  lUiyts  v. 
Conk,  14  Ch.  1>.  p.  M.  .St,  aUo  |mt 
Lord  Cairns  inVhirlrr  v.  t'hurhr,  1...K  ,  7 
H.  I*  ,377. 

(»)  "  Vide  Wixram  on  amhiiiuitini  in 
Wills,  and  the  Admisgibility  of  Parol 
Kvidpne^p,  Snd  e,!.  75  ;  s  irirk  which 
ahould  be  penued  l)y  every  |ht>  ri  who 
wiaheti  to  at'quire  an  intimate  h-  laain' 
t4knce  with  thiB  intricate  suliject." 
(Note  by  Mr.  .Tarman.) 


504  PAROL  EVIDENCE.  HOW  FAB  ADMISSIBLE. 

cH.rT.B  XV.  to  the  description  in  the  will,  strictly  and  literaUy  constru.-d,  but 
cHM^^ ^^^^  ^^^^  ^  ^  ^^^.^^  ^^  ^^^^^  p,^^,^^iy  answenng  to  such  desonp. 

tion    interpreted  according  to  the  popular  and  less  appropnato 
sense  of  the  words,  the  conclusion  that  the  testator  employed  them 
in  the  latter  sense  is  irresistible.    Examples  o{  this  pnnnplo  of 
construction  are  widely  scattered  through  the  present  treat.s.  "  (t). 
It  may  be  discerned  in  those  cases  in  which  a  disposition  of  property 
operates  as  an  appointment  under  a  special  power,  where  it  >.ould 
otherwise  be  nugatory  for  want  of  property  on  which  to  operate  («). 
It  is  also  exemplified  in  those  cases  in  which  a  devise  of  lands  at  a 
given  place  has  been  extended  to  property  not  strictly  answering 
to  the  description,  because  there  is  none  which  does  precmely  cone- 
spond  to  it  (V),  or  in  which  an  apparently  specific  bequest  of  stock  m 
the  public  funds  has  been  held  to  authorize  payment  of  the  legacy 
out  of  the  general  personal  estate,  the  testator  having  no  such 
stock  when  he  penned  the  bequest  («.)■      Agam    wo  discover 
traces  of  the  doctrine  in  the  rule  (hereafter  discussed)  which  con- 
strues a  gift  to  the  children  of  a  deceased  person,  or  the  children 
••  now  born  "  of  a  living  person,  as  comprising  illegitimate  children. 
there  being  no  legitimate  child  to  supply  the  gift  with  a  more  appro- 
priate object ;  or  a  gift  to  the  testator's  nephews,  a.  a  gift  to    ,s 
life's  nephews,  he  having  none,  and  there  being,  at  the  date  of  his 


(Jl  The  rule  as  thus  stated  by  Mr. 

Jarman    (Hrst    ed.  p.  3(B),   is  clearly 

established.    See  Deed.  Tem^man  v. 

Martin,  4  B.  *  Ad-  771.  Pe%P«>'*;  ^  ' 

Smith  V.  Doe  d.  Lord  Jersey.  2  Br.  *  B. 

663.  cit.  5  B.  &  Aid.  387.  l•«;^B''yW.  J- ; 

Dm  d.  Freeland  v.  Burt.  1   T.  R.  701; 

Ouy  V.  Sharp.  1  My.  &  K.  <«)2,  per  Lord 
Brougham :  Att.-flen.  v.  Vrummond. 
1  Dr  &  War.  367.  per  Supden  C.  ■, 
Short  V.  WiUor,,  9  CI.  &  Rn.  o55.  per 
Parke.  B.  ;  Doe  d.  Thoma.  v.  Bey^n, 
12  Ad.  &  Ell.  431  :  BlunMlv  Olad- 
.ton*.   3  Mac.   ft  G.   692 ;  PMUv*^- 

Prop.  V.  But  in  PiUher  v.  Hok.  7  Sim^ 
210  the  V.-C.  said  he  could  not  look  at 
the'price  of  stocks  for  the  purpose  of 
DuttinK  a  c  instruction  on  a  will.  How 
Tar  it  may  b..  assumed  that  a  testator, 
when  he  makes  his  will,  has  the  material 
circumstances  in  his  mind,  see  Kopwood 

HerhJfs  Trusb,,  1  J-  &  H.  121.  If  he 
shews  by  the  will  that  he  has  taken  a 
misUken  view  of  the  circumstances, 
that  view  must  govern  the  construction; 
see  tfonnom  v.  Sim».  2  De  ti.  *  J.  151. 
A»  to  the  cases  in  which  a  legatee  is 
allowed  to  adduce  cvidrrcc  to  contra- 


dict an  erroneous  statement  in  a  will, 
see  under  "  Estoppel.'  in  Cliap.  XVI. 
(u)  See  Chap.  XXUl. 
(t)  Doe  V.  Roberts,  H  B.  ft  AM.  40" : 
see  Baddeley  v.  Qingell,  1  Exch.  319, 
but  learn  the  limit.s  of  this  doclnn.- 
from  Miller  v.  Travers.  I  M.  &  Sco,t.»42. 
(w)  Stlu;>od  V.  Mildmay,  3  \  e«.  3()h ; 
see,  on  this  much-discussed  case.  MilUr 
V  Traver;  ubi  sup.  (where  Tindal,  C.,1.. 
refers  it  to  the  head  "  falsa  demoratratui 
non  nocet ")      In  Lindgrtn  v.  /.i"rf;f"». 
«   Beav.    3.58,  Lord   Langdale,   MR.. 
foHowed  it.  and  said  of  it. "  The  absence 
of  the  fund  purported  to  he  given  s.  sw 
ing  that  a  specific  legacy  was  n»t  in- 
tended, other  evidence  was  admitted  t" 
shew  how  the  mistake  arose  :  ""'l  ''"' 
being  clearly  shewn,  it  was  held  that 
the  legatees  were  entitled  to  jiajmenl 
out    of   the   general   If "O""'  '",*»?'„ 
Sec  also  Wigram.  Wdls,  PP-  l'«.  'O- 
104    167 ;  Anther  v.   Attther.  li  Mm. 
422.  where  the  V.-C.  took  the  eonteit 
for  his  tole  guide.     If  in  another  part  o^ 
the  will  the  testator  correctly  descnbed 
the  subject,  the  inference  that  he  meant 
to  include  it  in  the  incorrect  descnption 
would  be  rebutted,   H'ol«r«  v.   Wood, 
."5  De  G.  ft  S.  717. 
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will,  no  possibility  of  his  ever  haviiiR  any  {r).  or  a  gift  "  to  the  child- 
ren of  A.  and  B."(living  persons), as n»'anin)»"  to  |{.  and  the  children 
of  A."  in  equal  moieties,  it  appearing?  that  for  some  years  before 
the  date  of  the  will  A.  ha<l  not  lived  with  his  wife  and  family  (i/) ; 
and  lastly,  in  the  rule  which  reads  a  devise  or  bequest  as  applying 
to  a  person  or  thing  imperfectly  answering  the  name  and  description 
in  the  will,  there  being  no  person  or  thing  more  precisely  answering 
to  them.  The  application  of  this  last  rule  is  disciis.sed  elsewhere 
in  connection  with  the  question  of  misnomer  and  misdescription  (:), 
and  in  connection  with  the  question  what  pa.sses  by  a  bequest  tif 
■  real  estate,"  "  stock,"  '"  shares,"  "  debentures,"  &c.  (n).  Kxtrinsic 
evidence  is  rarely  admissible  to  explain  the  operation  of  a  residuary 
l)e(iuest,  but  it  was  admitted  in  Re  Cndoijan  (b),  in  order  to  assist 
the  Court  in  determining  whether  a  becpiest  of  the  testatrix's 
'•  money  "  pa.ssed  the  whole  of  her  personal  estate.  In  these 
instances,  and  many  more  which  might  be  adducnd,  the  application 
of  the  rules  of  construction  evidently  depends  on  and  is  governed 
by  the  state  of  extrinsic  facts  (c). 

"  It  would  be  dangerous,  however,"  as  Mr.  Jarman  points  out  (rf), 
'■  to  place  this  statement  of  the  doctrine  in  the  hands  of  the  reader, 
unaccompanied  by  a  caution  against  the  mi.staken  application  of  it 
to  gifts  comprising  a  subject  or  object,  or  a  class  of  object,s,  which,  by 
the  rules  of  constniction,  is  to  be  ascertained  at  the  death  of  the 
testator,  or  at  any  other  periotl  posterior  to  the  date  of  the  will.  In 
such  cases,  it  would  be  manifestly  improper  to  admit  the  state  of 
facts  existing  when  the  will  is  made  to  have  any  influence  upon  the 
construction  ;  for  instance,  since  a  residuary  bequest  comprehends 
all  the  personal  property  of  which  the  testator  is  pos-sessed  at  the 
time  of  his  decease,  the  absence  of  any  given  species  of  property,  or 
of  any  property  whatever,  at  the  date  of  the  will,  to  satisfy  such 
Iwquest,  ought  not,  in  the  slightest  degree,  to  affect  its  construction, 

Mountford,  L.  B.,  8 


CHArTKH    XV. 


(z)  Shfrratt 
Ch.  »28. 

(V>  Ue  iyalhran.limr,]  1  Cli.  84. 

(:)  Sep  ChA|).  XXXV.  amlaUo.  in  the 
caHo  of  charities,  anto.  p.  227. 

I.i)  See  Chap.  XXXV. 

(M  2.")  Ch.  1).  154:  See  Iliggiim  v. 
Ihiunin  (infra,  p.  !M),  where  the  will 
was  coniitrued  without  recourHe  to 
extrinsic  evidence ;  and  compare  He 
(ilaxington.  [1906]  2  Ch.  305,  where  the 
admissiliility  of  evidence  in  the  case  of 
a  zift  of  "  real  estate  "  was  diiicusse)! : 
ante,  p.  502. 

|r)  "  Observe  that,  in  all  the  above 
cases,  the  parol  evidence  in  not  adduced 


State  of  factH 
.^t  <lateof  will, 
when  not  to 
iniluence  con- 
struction. 


to  shew  that  the  testator  actually  in- 
tondinl  the  devise  to  have  the  <ii)eration 
which  is  given  to  it,  hut  merely  to  sup- 
ply facts  from  which  the  Court  infers 
such  to  Ik"  the  intention  ;  and  this  infer- 
enci-  woidd  not  Ik>  allowed  to  be  con- 
trolltsl  by  the  jircMluction  of  evidenci^ 
shewinjj  that  the  construction  thus  put 
on  the  will  is  rat  variance  with  the  tes- 
tator's real  intention.  "  (Note  by  Mr. 
•larmati,  lirsl  ed.  p.  3<i.">.)  See  Slrimjir 
v.  (inrdiprr.  27  lleav.  35,  4  Ue  <;.  *  .1. 
4rt8  ;  Shrrrull  v.  Mountford,  L.  R.,  8  Ch. 
1(28,  and  the  cases  cited  in  the  next 
section. 

(d)  First  ed.  p.  .W5. 


gQg  PAROL  EVIDENCE,   HOW  FAR  ADMISSIBLE. 

CHAPT.H  XV    by  extending  the  bequest  to  property  not  strictly  belonging  to  the 
cHAPT^Rjcv.  oy  ^^s^^^  ^^^.^^  ^^  ^^  ^^^  ^^y  ^^^^  „t  d«po8it,«n.    On 

the  samL  principle,  if  a  testator  bequeaths  all  the  stock  of  a  particu- 
lar  denomination,  of  which  he  may  be  possessed  at  the  t.n,o  o  bs 
decease,  no  argument  is  supplied  for  extending  the  bequest  to  stock 
of  anv  other  denomination  by  the  circumstance  that    he  testator 
had  at  the  making  of  the  will  no  stock  answenng  to  the  d..cnp- 
tion  (e).     Again,  as  a  devise  or  bequest  to  the  children  o  a  l.vmg 
person  as  a  class  will  comprise  all  who  come  in  esse  before  th.  death 
of  the  testator,  the  fact  of  there  being  no  chM  properly  so  called, 
i  e    no  legitimate  child,  at  the  date  of  the  will  raises  no  necessary 
inference  that  the  testator  had  in  his  contemplation  then  ex.stnig 
illegitimate  children  "  (./)•  And  in  every  case  it  must  be  mnenjbered 
that  whatever  the  surrounding  circumstances,  it  is  still  the  w.ll  that 
is  to  be  construed.    In  the  words  of  an  eminent  Judge  (jj)     when 
the  Court  has  possession  of  all  the  facts  which  it  ,s  entitled  to  know, 
thev  will  only  enable  the  Court  to  put  a  construction  on  the  instru- 
ment consistent  with  the  words  ;  and  the  Judge  is  not  at  hl.erty, 
because  he  has  acquired  a  knowledge  of  those  facte,  to  put  a  con- 
..  ruction  on  the  words  which  they  do  not  properly  bear. 
„  .        The  reader  will  have  gathered  from  the  foregoing  discussion 
Where  will «      ^  he  reaoer  wu  b  ^^^  ^^^.^^ 

unambiguous.  „{  the  general  principle,  that  it  tne  woros  ui  t  .     ,       ,,   , 

L  free  from  doubt,  parol  evidence  is  not  admissible  to  shew  that 
they  meant  something  different  (h).  Thus  m  Maybank  v.  Brooh,), 
•  a  testator  bequeathed  a  legacy  to  A.,  ''his  execucor-  .dnun.s  ra- 

tors  and  assigns  :  "    A.  was  dead  at  the  date  of  t  wh  eh, 

however,  took  no  notice  of  the  fact -.but  the  persona'     ,       .tat.ve 

o?  A.  cUimed  the  legacy,  insisting  that  the  terms  o.  e  beques 
made  it  transmissible,  and  in  support  of  his  claim  proposed  to  read 
Tamong^t  other)  evidence  of  the  testator's  knowledge  ha  Ajas 
dead-  but  Lord  Thurlow  rejected  it.  saying.  The  onh  fact  ^ 
whth  evidence  is  afforded  is,  that  the  death  of  A.  was  w.thm  the 
knowlle  of  the  testator.  The  end  to  which  it  is  to  be  read  |. 
that   fe'legacy  was  meant  to  be  transmissible  :  that  could  not  he 


(f)  The  forenoiiiK  statement  of  the 
«ener«l  principle  must  of  course,  he 
read  »ub  ect  to  the  quahheatwn  that  if 
there  U  anv  ambiguity  in  the  descrip- 
tion of  thcproperty.  l>arol  evidence  as 
to  the  state  of  the  twUtor  »  property  ui 
artmisHible,  vUle  supra.  /!>•  803  seq. 

?f  )  Post.  Chap.  XIAU..  and  see  Doe 
d.  i/fe»  V.  ^U^n.  12  Ad.  &  E.  451. 

la)  Per  Sugden,  C.  Att.-Otn.  v 
j^ilZd,  ID.  &  War.  367.     And 


sec  (ler  Cotton.  L.J.,  Evmll  v.  Kmell. 
7  Ch.  D.  433. 434.       ,     ^       ^      ,. 

(h)  Compart-  the  rule  that  where  there 
is  a  person  answerinn  the  descnptwn  ol 
a  leaatee,  Ac,  in  the  will,  iiarol  evidence 
is  not  admissible  to  shew  that  the 
testator  meant  some  one  else  who  does 
not  answer  to  the  descnptiou :  post. 
p.  627. 

(i)  1  Br.  C.  &  W. 
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from  a  legatee  who  had  been  dead  several  years.  ...     I  must  chaitkb  xv. 

acrordingly  decree  the  legacy   to   be  lap.sed."     .\gaiii,   where  a 

testator,  after  directing  payment  of  his  debt,-  and  funeral  and 

testamentary  expenses,  bequeathed  a  nuni'  ^    of  pecuniary  legacies. 

and  then  gave  "  all  the  residue  and  remainder"  of  two  specified 

mortgage  debts  then  due  to  him,  after  pu  .  nient  of  his  funeral  and 

testantentary  expenses,  to  three  persons  naniod,  it  was  held  that 

parol  evidence  could  not  be  admitted  to  shew  the  state  of  the  testa- 

tors  property  in  order  to  found  on  it  the  inferenc"  that  the  testator 

meant  his  legacies,  as  well  as  his  debts,  &c.,  to  be  paid  out  of  the 

mortgage  debts  (/).    The  earlier  authorities  (elsewhere  referred  to)  of 

Foniwreau  v.  Poi/titz,  Colpoys  v.  Colpoys,  AU.-Gen.  v.  GntU,  Barks- 

dnk  V.  GiUicU,,  and  Driwe  v.  DenUon,  in  each  of  which  evidence  of 

the  condition  of  the  testator's  proiwrty  was  admitted,  were  examined 

bv  Uigby,  L.J.,  and  shewn  to  be  either  cases  in  which  property  had 

been  bequeathed  by  an  unintelligible  description  (k),  or  cases  in 

which  the  testator  had,  by  a  testamentary  document,  referred  to 

tiie  state  of  his  property  as.  explaining  the  dispositions  of  his 

will.    Unless  some  such  question  arises,  it  is  clear  that  evidence 

as  to  the  amount  or  state  of  the  testator's  property  is  inadmissible 

to  influence  the  construction  of  the  will,   whether  the  gift  is 

specific  (I)  or  residuary  (»«)>  »"*!  whether  the  property  alleged  to 

be  disposed  of  or  affected  is  the  testetor's  own  property,  or  property 

over  which  he  has  a  power  of  appointment  (n). 

For  the  same  reason,  extrinsic  evidence  is  not  admissible  to  shew  Kviiienoe 
that  a  plain  and  unambiguous  direction  in  a  will  is  founded  on  a  }','*j,"""!^' 
mistake  on  the  part  of  the  testator.    Thus,  where  a  testator,  after  recital,  kv.  to 
reciting  that  he  had  advanced  to  A.  4,000/..  directed  that  4,000/.    "  "'''""'^""'• 
should  be  brought  into  account  and  deducted  from  his  share  of  the 
residue,  it  was  held  that  A.  was  bound  by  the  recital,  although  the 


(i)  //iV/r/iM  V.  Dawnon,  [lfl02|  A.  C. 
1.  ri'versina  tl»'  'l(H'i«ii>n  of  Ix>rd  Alver- 
stiiiu-  Bliit  roltina.  L.J.  (Rigby.  I-.-I  . 
ilissentiiiit).  ill  "<  limi<tiif.r,  f  1900!  2  Ch. 
7,')(1. 

^)l■)  Where  a  gift  is  prima  facie 
Bliecilic,  evidence  of  the  state  of  thi' 
|iriii>eity  at  the  date  of  the  will  is 
admiwihle :  Sai/fr  v.  Snyer  ;  tnnfi  v. 
S„ytr.  7  Ha.  377  :  3  Mac.  &  C  <107. 
Sec  Ilnrm>i4  \.  (Iriffilh,  4  1).   M.  &  V,. 

im. 

(/)  HormKrd  v.  (Iriflilh.  4  1).  M.  &  C. 
70S.  Till-  dMision  of  Lord  Krouehani 
In  How  V.  l»i7;«Vim*.  3  Sim.  .'itIS  :  2  R.  & 
M.  liSO.  seems  to  be  erroneous. 

Im)  Strphfnmn  v.  HeatkcoU,  1  Ed. 
38  i  Care  v.  Cave,  2  Ed.  144  ;  Sibley  v. 


Perni.  7  Ves.  ')32 ;  Lord  Inrhiquin  v. 
French.  Aml>.  40  ;  Ahhittl  v.  Middlt((>ti. 
7  H.  I..  C.  ti8;  Wiur.  Wills,  p.  81.  3rd 
ed.  I)i>r  V.  Oillard.  5  B  &  Aid.  7H8.  is 
ccintra  :  .sc<l  <|ii.  But  it  is  otherwise  if 
it  ap|Hars  by  the  ivill  that  tiir  testator 
is  estimalini!  the  amount  of  his  property 
and  its  sufficiency  for  the  |)avnient«  he 
directs ;  HnrKivinlr  \.  tlillinl,  1  S«. 
5(15  ;  Cnlfmyx  v.  CoIikii/h,  ,lac.  4."il.  4,">7  ; 
and  sec  SitiiiUtoit  v.  7*'tm/<>wow.  3  App, 
CtL.  418,  425.  Ami  as  to  real  estate  see 
Stimhy  V.  .Slanliy.  2  .).  &  H.  .lOS  :  with 
which  compare  Davenfiort  v.  Vi>llmn>i, 
12  Sim.  (H)5  ;  Tennent  v.  Ttnnenl.  I  .1. 
&  Lat.  384. 

(n)  .See  He  Huddieaton,  [1804]  3  Ch. 
59S. 
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PAROL  EVIDENCE,    HOW  FAR  ADMISSIBLE. 

amount  advanced  to  him  was  less  than  4,000L  (o ) .  I  n  ft.  Tn^M', 
Estate  rp),  the  direction  to  bring  advanres  mto  account  .as  so 
worded  a.,  if  literallv  followed,  to  lead  to  a  palpable  absunhty ; 
the  Court  therefore  held  that  evidence  was  admms.ble  to  show  that 
the  statements  of  fact  contained  in  the  will  were  'na'-curate  This 
decision,  therefore,  turned  on  the  special  words  of  the  w.ll.  anj 
does   not   affect   the   general   principle   laid   down    m   Re  Ands 

*irallo'follow8  that  if  the  language  of  the  testator  is  vague  and 
indefinite,  parol  evidence  is  not  admissible  to  shew  that  h.  had 
something  definite  in  his  mind.  Thus,  if  he  g.ves  property  to  W 
held  on  trusts  contained  and  specified  in  any  memorandu,„  amo„,«, 
his  papers,  parol  evidence  is  inadmissible  to  shew  that  he  had  ,n  h. 
mind  an  existing  document  (r).  ,  .    <  ,u  , ,, 

"  \nd  it  is  material  to  observe,"  says  Mr.  Jarman  (s)      that  tl,o 
recent  enactment  [stat.  1  Vict.l  which  (we  have  seen)  makes  th.  w,ll 
speak  as  to  both  real  and  personal  estate  from  the  death  of  the  testa- 
tor  will  tend  greatlv  to  narrow  the  practical  range  of  the  rule  M 
authorizes  the  application  of  words  to  a  less  ain^ropnate  subject, 
on  account  of  the  non-existence  of  one,  strictly  and  m  all  par taulars 
answering  to  those  words.     If,  therefore,  a   fa  «r  by  a  will  n>a.  • 
or  republished  since  mi,  should  devise  all  his  lands  in  the  pansh 
of  V    the  fact  of  his  then  not  having  lands  m  that  parish  wil  snpplv 
a  much  less  forcible  and  conclusive  argument  than  heretofore,  (or 
holding  the  words  to  apply  to  lands  in  a  .  ontiguous  i>arish,  seem, 
that  a  testator  not  only  n,a.,  extend  his  devise  to  after-aen,ured 
estates   but  that  a  devise  is  to  be  construed  as  speakmg  a    h,. 
deatt  unless  the  contrarv  appeal.  ;  so  that  the  testator  may  have 
c  :t^ted,  and  is  to  be  presumed  to  have  contemplated  t. 
uture  acquisition  of  lands  in  the  parish  m  question   to  sat.sfv 
the  terms  of  the  devise  in  their  strict  and  proper  acceptation. 

VII -Admissible  to  Identify  Subject  or  Object  of  Gift- 
Mr  Jarman  continues  (0  :  -  Of  course,  parol  evidence  isadnpsibk 
(and  tlat,  without  intrencliing  on  the  doetrme  of  />,e  v.  Ox../.n)  («). 
in  order  to  ascertain  what  is  comprehended  m  the  terms  of  a  given 
description,  referring  to  an  extrinsic  fact. 

•  ?hu8.  if  a  testator  devise  the  house  he  lives  m  (.).  or  h.  (am, 


(„)  Re  Mrd-M  EMe.  ViVU.  D- -'"'. 

(,,)  22  Ch.  1).  ■«••"'. 

(o)  Re  Wixjil.  32  Cti.  U.  517. 

V.  ToyJof.[19081P.  140. 


(»)   First  ed.  p.  3tMl. 

(t)  Kir»t  ed.  p.  3t>7. 

(M)  .\nte,  p.  48!t. 

(i-l  itoe  d.  rkmf nM  V.  (  "Hi 
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lalied  Blatkacre  (w),  or  the  landa  which  he  iiunlias.-d  of  A..  })arol  chapt«r  xy. 
(.viilfiict'  must  be  adduced  to  shew  what  house  was  oicupied  ».y  the 
testator,  what  farm  is  called  Hlackacre,  or  what  lands  were  pur- 
.  luised  of  A.  ;  sucli  evidence  being  essential  for  the  juirpose  of 
ascertaining  the  actual  subject  of  disposition.  The  distinction 
obviously  is,  that  although  evidence  dehors  the  will  is  not  admissible, 
to  shew  that  the  testator  used  his  terras  of  description  in  any 
pecidiar  or  extraordinary  sense,  yet  it  may  be  adduced  to  ascertain 
what  the  description  properly  comprehends. 

•  Of  this  principle  we  have   a    useful    example   in   San/ord  v. 
Rnikea  (r).  decided  by  Sir    W.  (irant,  a  Judge  whose  exposition 
of  tlie  principles  of  law  was  ever  mari<ed  by  a  |)erspicuity  aiul 
felicity  of  illustration  peculiarly  his  own.     A  testator  by  codicil 
(livised  in  these  words,  '  I  give  the  house  in  Seymour  Place,  wliich 
1  have  given  a  memorandum  of  agreement  to  purchase  (and  whiih 
is  to  be  paid  for  out  of  timber,  which  1  have  ordered  to  be  cut  down), 
to  the  Rev.  John  Sanford.'      It  happened  that  the  testator  had 
shortly  before  entered  into  an  agreement  to  i)urchase  the  house  in   j^,.,,.,,,,,^,.  ,„ 
iiiiestion  for  7,350?.,  and  had,  two  days  after  that  contract,  given  an  extriiwic 
an  order  in  wi  iting  to  his  steward,  to  cut  down  timber  on  a  particular  J'""""'"- 
estate,  to  the  amount  of  10,(XH)/.    One  of  the  objections  made  by  the 
lieir  to  this  devise  was,  that  the  codicil  did  not  refer  to  any  parti(ndar 
timber,  and  could  not  be  made  good  by  evidence  aliunde  ;    and 
nliance  was  placed  upon  the  cases  deciding  that  a  will  to  incorporate 
another  instrument  must  so  describe  it,  that  the  Court  coidd  be 
under  no   mistake.     Buc   the    M.R.   conclusively    answered   this 
P'asoning.     '  1  had  always  understood,'  he  observed,  '  that  where 
tlic  subject  of  a  devise  was  described  by  reference  to  some  extrinsic 
fact,  it  was  not  merely  competent,  but  necessary,  to  admit  extrinsic 
evidence  to  ascertain  the  fact;    and  through  that  medium,  to 
ascertain  the  subject  of  the  devise.     I  do  not  know  what  this  has  to 
do  with  cases  where  there  is  a  reference  to  some  jiaper  which  is 
to  make  part  of  the  will.     There  it  may  be  considered  that  the 
will  itself  must  specify  the  paper  that  is  to  be  incorporatfid  into  it 
Here,  the  question  is  not  upon  the  devise,  but  upon  the  subject  of 
it.    Nothing  is  offered  in  explanation  of  the  will,  or  in  addition  to 
it.    The  evidence  is  only  to  ascertain  what  is   included   in  the 
description  which  the  testator  has  given  of  the  thing  devised. 
Wiiere  there  is  a  devise  of  the  estate  purchased  of  A.,  or  of  the  farm 
in  the  occupation  of  B.,  nobody  can  tell  what  is  given,  until  it  is 

(.<•)  «.x>rfWlf  V.  5ott<A«r»,  1  M.  &  St  I.       (on.  1  B.  &  I'.  "•:!. 

eiii);  srcalso  /ijcrt  d.  WhnUrij  v.  Xn-  (.  )   1   Mri.  >Hi;. 
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Remark  on 
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Chambert. 


Devise  of 
"  my  estate 
called  A." 


PAROL  EVIDENCK,    HOW    KAR   ADMISSIBLE. 

Bhewn  by  extrinBic  evidence,  what  estate  it  was  thcit  was punhased 
of  A  or  what  was  in  the  occupation  of  B.  In  this  case,  the  d.r.Mt.nn 
with'regard  to  payment  for  the  house,  amounted  m  effect  to  a  .lev.se 
of  so  much  of  the  produce  of  the  timber  ordered  to  be  cut  do. „,  as 
should  be  sufficient  to  pay  for  the  house.  What  ,s  there  .n  th.  fact 
here  referred  to,  namely,  an  antecedent  order  for  cuttmp  down 
timber,  that  makes  it  less  a  subject  of  extrinsic  evidence,  than  >m  h 
a  one  as  I  have  alluded  to  ?  The  moment  it  .s  Bh-wn  that  .t  wa.  a 
given  number  of  trees  growing  in  such  a  place,  or  lOmi.  wor, 
in  value  of  the  timber  on  such  an  estate,  that  the  testato,  had 
ordere.!  to  be  cut  down,  the  subject  of  the  dev.se  ,s  rendeml  a.s 
certain,  as  if  the  number,  value,  or  situation  of  the  trees,  had  l.vn 

specified  in  the  will.'  .    ^  ..      j  i  .i 

••  So   in  0,u}ley  v.  Chambers  (?/).  where  a  testator  devised  tlu- 
rector>-  or  parso.mge  of  M.,  with  the  messuages,  lands   ten.nKM.ts 
tithes:  hereVments,   and  all   and  singular  other  the   ,.,..„,,.. 
thereunto  belonging,  with  their  and  every  of  their  rights,  member. 
and  appurtenances ;    it  was  held,  that  lands,  and  a  m.s.uage 
(in  addition  to  the  parsonage  house)  m  the  same  parish,  v^iuct. 
had  been  acquired  by  the  owners  of  the  rectory  about  two  centuries 
ago  and  had  been  uniformly  demised  and  occupied  with  it  smce 
thai  period,  and  had  been  so  purchased  by  and  conveyed  to  the 
devisor,  passed  :  Lord  G.fford,  C.J.,  observed,  that  the  expression 
was  '  messuages' ;  whereas,  strictly  speaking  there  was  but  on. 
messuage  belonging  to  the  rectory,  namely   the  parsonage -house. 
The  having  recourse  to  the  leases  and  other  extrinsic  evidence, 
to  shew  what  lands  had  been  usually  enjoyed  with  t ^  rector>, 
was  objected  to  on  the  authority  of  Doe  v.  Broun  and  the  class  of 
cases  before  stated ;    but  the  distinction  between  the  cases  is 
obvious.    Here  it  was  a  question  of  parcel  or  no  parcel,  the 
description  referred  to  the  fact,  and  it  was  governed  by  t lie  same 
principle  as  the  case  suggested  by  Sir  W.  Grant  of  a  dev.se  of  lands 

^t^J:Xt;'n.(.),atestatorwhohadpurchasedaho.^^ 
and  lands,  which,  together,  were  generally  called  and  known  as  th 
Ashford  Hall  estate,"  devised  as  fnUows  :-"  As  it  is  i^y  w..sh  and 
de^,.  that  all  my  estate  in  Shropshire,  called  Ashford  Hall,  sWd 
be  sold,  I  do,  therefore,  give  and  devise  the  same  unto     A.  ami  B., 


(V)  8  J.  B.  Moo.  Wfcj. 

(j)  1  H.  U  Ca.  472  :  see  rHo  Doe  d. 
Oore  V.  Lnn.iU,n.  2  B.  &  Ad.  »«) ;  i>w  v. 
Jerntu.  1  B.  &  Aid.  .'.5().  S  B.  &  Of.  »70 ; 
Ouorf/iftev.  Southern,  1  M.  &  Sel.  2«9 ; 


Purchase  v.  ShaUui,  2  H-  *  'l/;  3'>^- 

OnuulMt  V.  Carirr,  17  Boav.  ..8(. :  «iw 
V  1'.,,/.  1  .Iiir.  N.  S.  751  ;  llnrriMt  v 
Hydi.  4  H.  &  N.  80.'>. 
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'■  in  trust  to  sell,"  &c.     Parol  evidence  was  admit teil  to  shew  m  cRArrcR  x». 
what  sense  the  testator  was  in  the  imbit  of  UMiiijj  the  term  "  my 
estate  called  Ashford  Hall." 

Ditticultv  is  sometimes  caused  by  the  fart  that  the  testator  has.  .Afttr 
suhsoquently  to  the  date  of  his  will,  added  to  proju-rty  devised  by  it.  "",',',]"",''). 
In  .•'uch  cases,  the  question  arises  whether  evidence  is  admissible  to 
shew  tiiat  the  testator  treated  the  after-acquired  portions  as  part  of 
the  property.  It  seems  clear  that  if  the  description  of  the  property 
is  siitficicntiy  wide,  the  after-acquired  part  will  pas.s  by  tlie  devise 
liv  virtue  of  sect.  24  of  the  Wills  Act ;  as  wliere  the  testator  devises 
■all  my  land  at  Stoiir  Wood"  (a)  or  "  my  dwelling- iious*'  in  15., 
vvitli  the  appurtenances  thereto  belonging  "  (h).  But  if  the  descrip- 
iK.n  is  ambiguous,  the  case  is  more  difficult,  in  Webb  v.  %«</  ('). 
the  testatrix  devised  "all  my  Q.  H.  Estates  in  Essex"  ;  this  term 
was  not  a  recognized  description  of  any  particukr  property.  Wood, 
y.-C,  admitted  evidence  to  shew  what  Est-ates  the  testatrix  under- 
sto(Kl  to  he  comprised  in  that  description  ;  but  there  does  not  apjK'ar 
to  liave  been  anv  evidence  to  shew  that  the  testatrix  treated  the 
after-aciiuired  property  as  part  of  the  Q.  H.  Estates,  and  he  held 
that  it  did  not  pass  by  the  devise.  In  Castk  v.  Fox  (d),  the  testator 
devised  his  "  mansion  and  estate  called  Cleeve  Court,  with  the 
appurtenances  "  ;  Malins,  V.-t'.,  admitted  evidence  shewing  what 
[)ropertv  the  testator  designated  by  the  de.scription  up  to  the  time 
of  his  death,  and  held  on  that  evidence  that  ])arts  of  the  estate 
aii|uired  after  the  date  of  the  will  passed  by  the  devise. 

Mr.  Jarman  continues  (/) :  "  Upon  the  same  principle,  of  course.  Sufficient  to 
it  is  not  es.sential  to  the  validity  of  the  gift,  either  of  real  or  personal  v^j'p",°pan"',',f 
estate,  that  the  person  who  is  the  intended  object  of  the  testator's  a«certainin(5 
bounty  should  be  actually  pointed  out  on  the  face  of  tlie  will ;    j'/J "  '** 
it  is  enough  that  the  testator  has  provided  the  means  of  ascertaining 
it,  according  to  the  maxim,  id  certum  est  quod  certum  reddi  potest. 
Nor  is  it  material  that  the  description  makes  the  objects  of  gift  to 
depend  upon  circumstances  or  acts  of  persons  which  are  future  and 
contingent,  or  even  upon  the  future  acta  of  the  testator  himself, 


('!»  I'er  Cotton.  L.J..  in  Re  Portal 
niui  iMinh,  30  Ch.  I),  at  pp.  52-5.3  j  per 
l.iiiiilev.  L..1.,  ib.  at  p.  56. 

((.)  He  Midland  Railuity  Co.,  .14  Bca. 
.'C'j.  The  iiiiestion  discussed  in  this 
oa-ic  was  as  to  the  effect  of  the  words 
"  uliiri'in  U.  ('.  now  resides  "  :  see 
ante,  p.  418.  ami  post,  Chap.  XXXV. 

(<•)  2  K.  i  J.  6o3. 


(rf)  L.  R..  II  Eq.  r>42:  Jennings  v. 
JuiHniijn,  1  I*  R.  Ir.  ">.")2  LH  til  llie  same 
etfect  ;  Jiirhll.i  v.  Turqunnd.  1  H.  \^  V. 
472  is  citui  in  the  judiinient,  hut  in 
that  ea)«  the  point  did  i\ot  arise ; 
ante,  p.  510.  See  also  He  I'oUer, 
83  L.   T.  405,  stati-d  ante,   p.   41.5. 

(/)  First  cd.  p.  3tl9." 
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though  this  w  «ometiiue»  resisted  as  contravening  the  principle  o{ 
the  stetutorv   requisition  of  attesting  witnesses.    There  sn-ms. 
however,  to'w  no  valid  ground  for  the  objection.    Ev-v  de- 
scription  must  more  or  le.ss  involve  inquiry  mto  extnns.c  tacts; 
and  there  is  no  reason  whv  the  ascertainment  of  the  objects  mav 
not  depend  as  well  upon  the  facts  or  conduct,  past  or  futur..,  of 
the  testator,   as   upon   anv   other  contingent  circumstance  (./). 
Hence  it  was  recentlv  decided  (/.),  that  a  devise  m  favour  ..f  th.. 
iM^rsonswho  might  be  partners  of  the  testatrix,  or  to  whom  she  mjght 
sell  her  business,  was  valid :   Lord  Langdale  observmg,  that  if  tho 
description  be  such  as  to  distinguish  the  devisee  from  ev.  ry  oth.r 
person    it  is  sufficient,  without  entering  into  the  consideration  of 
the  ..uestion,  whether  the  description  was  acquired  by  the  devisee 
after  the  date  of  the  will,  or  by  the  testator  s  owr.  act  in  tl.e 
course    of  his   affairs,    or   in   the  ordinary  management  of  tas 

^Xen  where  the  intended  object  of  the  testator's  bounty  is 
described  bv  name  on  the  face  of  the  will,  uncertemty  may  :,e 
r  ised  bv  extrinsic  circumstances,  as  where  the  gift  is  to  '•  John 
Smith,"  and  it  ap^ars  that  there  are  two  John  Smiths  known  to  tho 
testator.  In  such  a  case  evidence  is  admissible  to  shev'  which  John 
Smith  was  meant  by  the  t     .itor  (i). 


Misnomer  ami 

mbwlescrip- 

tion. 


Prior  will 
rrfenwl  to. 


The  rule  admitting  eviden.  -  of  the  nature  now  under  consideration 
is  frequently  apphed  in  those  cases  in  which  the  subject  or  object 
of  gift  is  erroneouslv  described  in  the  will.    They  are  referred  to 
in  detail  in  another  chapter  (/),  and  it  is  unnecessary  to  repat 
them  here      But  as  an  illustration  of  the  nature  of  the  evidence 
admissible  in  such  cases,  reference  may  be  made  to  t lie  case  of 
Re  Feltham's  Trmts  (k),  in  which  there  was  a  be.iuest  to     lliomas 
Turner,  of  lUgencv  Square,  Brighton,"  the  facts  being  that^therc 
was  a  James  Turner  of  Regency  Square,  surgeon,  and  a  Rev  Thomas 
Turner,  of  Daventrv,  both  nephews  of  the  testatrix s  husband; 
an  old  will  containing  a  bequest  to  "  Thonr..  Turr.or,  of  Regmy 
Square,  Brighton,  surgeon,"  was  admitUnl  to  p.ove  the  fact  tha 
the  testatrix  alwavs  called  the  surgeon  Thomas.    From  that  fart 
the  Court  inferred  that  the  actual  will  (which  was  not  .strictly 
applicable  to  either  claimant),  erred  in  the  name  and  not  in  the 

(,,,  The    .luention    ii.    whether     the  255  -.  3  My.  &  Cr.  »>:  :  ante. ,..  4:». 

,u/p....u«.n.a.y    act    i.    teHtamentao' ;  g  ^-\vVxXV. 

Mipra,  l>.  134.  "'    ,  ..'  .    ,    -oa 

iM  lls:t71  SIhU^  v.  Sarynn,  2  Krc.  (t)   1  K.  &  J-  •"!»• 
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Jpwription.  Again,  in  fie  ffrrflwn/*  iSrf//«'w«w/ (/),  where  tlio  testator  thaptkr  xv. 
lipfliieathed  a  legacy  to  "  the  youngest  son  of  A.  B.,"  by  t!ie  wrong  " 

name,  ft  former  will  was  held  admissible  in  evidence  to  prove  that 
the  testator  knew  of  tlie  state  of  the  family  of  A.  H.  And  in  Re 
Oi'tter  (m),  a  memorandum  in  the  testator's  handwriting  (being 
instructions  for  his  will),  was  admitted  in  explanation  of  a  mis- 
description of  a  legatee. 

He  Waller  (n)  is  another  illustration  of  the  same  principle.  There 
tliB  testator  bequeathed  legacies  to  the  unmarried  daught4>rs  "  of 
iiiv  late  friend,  Ignatius  Scholes,  deceased."  There  was  a  jK-rson 
called  Ignatius  Scholes,  known  to  the  testator,  but  he  was  alive 
at  the  date  of  the  will  and  was  a  Jesuit  priest.  The  testator  had, 
iiowever,  been  an  intimate  frieiul  of  Joseph  John  Sohiiled,  the  father 
of  Ignatius  Scholes ;  he  was  dead  at  the  date  of  the  will,  ami  left 
five  unmarried  daughters,  who  were  referred  to  by  name  in  a 
former  will  of  the  testator,  ami  it  was  held  that  these  facts  put  it 
beyond  doubt  that  the  name  "  Ignatius  Scholes  "  was  a  mistake 
(or  ■'  Joseph  John  Scholes." 

Where  there  ia  a  gift  to  A.  B.,  without  any  addition  or  description  No  jicrmon 

bv  which  he  can  be  distinguished  or  identified,  and  it  cannot  be  '"""T""" 

,         .  ,    ,  (lescnplion. 

found  that  there  is  any  j)er8on  of  that  name  known  to  the  testator, 

!t  seems  that  evidence  is  admissible  to  shew  that  there  is  a  jjcr'^n 

of  a  somewhat  similar  name  known  to  the  testator,  and  thus  t<      ^d 

to  the  inference  that  he  ia  the  person  intended  by  the  gift.     In 

.V'M.''T«  v.  Masters  (o),  the  testator  bequeathed  a  legacy  to  "  Mrs. 

:^awyi>r.*'  and  as  it  could  not  be  found  that  any  person  of  that  name 

was  known  to  the  testator,  it  was  referred  to  the  Master  to  inquire 

whether  a  Mrs.  Swapper,  by  whom  the  legacy  was  claimed,  was  the 

jR'rson  intended.    So  in  Beaumont  v.  Fell  {p),  a  testator  bequeathed 

£500  to  '■  Catherine  Eamley,"  which  was  claimed  by  a  person  whose 

name  was  Gertrude  Yardley ;  it  appeared  that  there  was  no  such 

prson  as  Catherine  Eamley ;   that  the  testator's  voice,  when  he 

made  his  will,  was  hardly  intelligible ;    that  the  testator  usually 

called  (tcrtrude  Yardley  by  the  name  of  "  Gatty,"  and  that  he  had 

oft(!ii  deilared  that  he  would  do  well  for  her.    The  M.H.  admitted 

the  evidence,  and  held  Gertrude  Yardley  to  be  entitled.     It  seems 

clear  that  the  evidence  of  the  testator's  intention  to  benefit  (Jertrude 


1  34  Be«.  600.  Other  cum  in  which 
prinr  wilU  have  been  admitted  in  evi 
'lonce  arc  blundtU  v.  Oladstont,  1  Ph. 
279;  H,(  ,  iorrf  Ci'moya  v.  Blundrll,  I  H. 
I..  C.  778  ;  Rt<imMi  v.  Whtlan,  16  L.  J. 
Ch.  4S4 ;  Rf  WnllfT,  08  L.  J.  Cli   526 ; 

J. — VOL.   I. 


FUind  V.  FUxtd,  1 19021  1  Ir.  R.  5.18. 

{m)  (iwwi  >  rh.  «n. 

(n)  68  U  J.  Ch.  826. 
(o)  IP.  W.  423. 
(p)  2  P.  W.  141. 
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ritAPT«R    IV, 


Total  bUnkH 
for  nanus  not 
to  lic.sui)- 
plieii. 


PAROL  KVIDENCB,   HOW   FAR  ADMISSIBLE. 

YarcUev  was  wrongly  ad,uitt.d.  the  c^e  not  ifr^gj^^  »>"/!'>- 
Ih  h  illowH  the  admmon  of  such  .-vidence  ,  ,  but  the  d.ja.on 
vfliicn  auowa  K.  orinciple  on  which  Ihii-net 

lio^T  F:   ti'Xd  been  questioned  (.),  and  in  3/o.,«  . 

r.    \n      ord  Bioufiham  treated  it  as  havmg  been  ovetrulod 
MoMjfnd),  Lord  Biovg  ^^^^^.^^^  ^^^^^  ^,^^,  ^^.^_  ^.^^,^ 

rest  on  different  pnnc.ples     for  n  .mm    . 

tendered  wouhl  ^^^ .-^^th^^^J^ oThe'r^L  unrnteUi^ihW  (.). 

r  ^i^,:;'      Z::!^t^^  ::^  devised  aU  his  estate,  in  ,he 
If  m  Mifl^r    .  ^""^y  j^       being  no  such  county  ,  w.mM 

county  (let  us  say)  of  Clane  (there  D     g  ^^^^^^^  .^^ 

not  evidence  have  ^^  J^^fJ^  :,*°jJri^^^^^ 

the  county  "^  <^1^;''>  ^"^  j^^V^i^^^^^^^^  said  that  the  admission 

them  to  pass  by  the  devise?  \*J«*°r;™^i^  ^^,^  i,es  wills 
of  such  evdence  .an  -  -cj"-  ^  ^  ^^^^^  ,^,^l,  ,,  ,,« 
n:isirSert:::;;iyapartialLn.inthena.eofa 

legatee  (m).  „         ^    Tarman ix), "  cases mav 

"  But  though,  as  we  have  seen  -^^  ^r^«^^,„,  ^o  .hom 
be  adduced  in  wWch  legacies  ^^-^.^^  J^^;^^^^^^^  i„  „„  i„,tance 
not  any  part  of  the  description  -  f;^»^*^^^^^^  evidence  (,), 

bas  a  total  ^^^^^^^^^^^^  ^^.^  intTnt  on  the  face  of  the 
In  such  cases,  indeed,  there  «  "O^^'^^  „^,  ^^,  definitely 

rredtio:Lror.b:::r^^^ 

16  The  decision  in  Be  Bafon's  WiB. 
11  Ch  D.  460,  aiipeare  to  contradict  \\\- 
Htatementinthetext.  But  the  crenm- 
stances  in  that  cage  were  very  peculiar 
The  tStatriK.  who  waa  '"f  ♦'"»?;' ">' 

and  benefit  ab«.lutel.v."  and  »he  uom>. 
Lted  C.  "  to  pay  all  my  det-'^- ^f- 
to  be  executor  of  this  my  »il.  f'" 
bate  of  the  will  r«,/™n*5^  *°  \Z 
executor.  It  was  held  by  Kav .  J-  t  .at 
under  the  special  circum»t«m.M  n  the 
c^,  parol  ^dence  was  admits,  -leo 

executor,  and  that  l.  wa"  '»  • 

entitled   to  the  '<^7'i"«^^'J"J,;, 
general  rule  in  ouch  casw,  »ee  ante, 

''•(TperParke,B.,ft>.v..Ve«fa.2M. 

&  Wels.  139.  , 


(7)  Tost,  p.  "'IS- 

l;l  Sylr.^'Sn.  in  the  first  «U. 
tion^f?hiswork.p.383;andbyLo,d 

Abinaer.  in  Doe  v.  Hiseockt,  5  Mce.  « 
W  7371-  Mr.  Wigram  seems  to  thmk 
that  the  decision  in  Beaumont  v.  MI 
was  correct,  except  b»  far  as  the  M.B^ 
a<lmitted  evidence  of  the  testators 
aXations.  In  that  resp^  the  dec. 
sion  wn-,  it  »»  submitted,  clearly 
erroneous. 

(I)  5  H.  I..  C.  p.  l'>8- 

(")  ISe'distinction  is  clearly  stated 
by  Sir  J.  Strange  in  Hampshire  v.  Pe>ree, 
2  Ves.  "en.  2  Hi. 

(«■)  Infra,  p.  515. 

Ix)  First  ed.  p.  383. 

V    See  Boper.  186,  citing  IV.«»«  v. 

LmLh,  2  Ch.  Ca.  51 :  Bayh'<  ^-JtU- 

rv«    2  Atk.  239:  Vlrich  v.  LUthfidd. 

ib  372  •  Taylor  v.  Rirhard.^x.  2  Drew. 


AKMISSIBLE  TO    IKKNTIKY   »l!|WK«  T   OR   OB.IKtT  OK   lllKf. 


nts 


'•  The  effect  of  partial  or  ini|»erfect  (lesrriptions,  liowever,  liaM  nurrtu  w. 
ofttMi  fonif  under  conrtult'iation.  In  the  case  of  lliittt  v.  Hurt  (a),  i;„im  ^ 
whi-re  tlie  bequcHt  was  to  Lady  .  Lord  Thurlow  considered   '''""[{.' 

it  a.i  e(iuivaU'nt  to  a  total  hiank,  and,  tiierefore,  that  the  name  could 
not  lit-  supplied  l>y  parol  evidence.     Hut  in  Prirr  v.  Ptvjr  [h),  where 
the  Christian  name  only  was  omitted,  the  lieciuest  hi'iuji  to 
Price,  «tM»  of  Price,   Sir  R.  P.  Arden.  M.U.,  admitted  the 

claim  of  a  son  of  the  testator's  niece  of  that  nunie,  on  parol  evidt-nce 
by  which  it  ap|K>arcd  that  the  claimant  had  been  brought  uj)  by  the 
testnlor,  (who  ha<l  no  other  relation  of  the  name  of  Price,)  and  had 
proiui- il  to  provide  for  him  {hh).  And  in  .Ihlxtt  v.  Mnsnii-  (c). 
where  the  beijuest  was  to  Mr.  and  Mrs.  (J.,  Lord  Loughborouph 
directed  an  iupiiry  as  to  wh<»  Mrs.  (!.  was,  Of  course,  if  there 
h.iii  been  more  than  one  pi  !>on  answering  to  the  imperfect 
(loscription  in  the  will,  and  the  evidence  had  failed  t<«  point  out 
which  of  them  was  the  intended  object  of  the  testator's  bounty, 
tli.'  Imjuesi  would,  in  Iwth  the  preceding  cases,  have  Ijecn  void  for 
tint  crtainty  "  (d). 

It  is  clear  that  blanks  may  be  supplied  by  reference  to  the  context 
of  the  will,  and  for  this  purpose  the  Court  is  entitled  to  look  at  the 
original  will  as  well  as  at  the  probate  copy  (c). 

At  the  conclusion  of  his  judgment  in  Blundell  v.  GUiddone,  the   Kvi.lcn™ 
V.-C.  said  ho  decided  the  case  upon  tlie  words  of  the  will,  coupled   j'Xi'iwXir 
with  that  evidence  only  which  had  Iwen  given  as  to  the  swnc  of  the  ilnmKl"  im- 
Weld  family  at  the  date  of  the  will,  and  which  he  thought  was  the  """'""'• 
only  part  of  the  evidence  which  ought  to  be  received  (f).     But 
besides  that  evidence,  there  was  parol  evidence  (ij)  of  the  testator 
having,  both  before  and  after  making  his  will,  and  even  after  the 
correction  of  his  mistake,  repeatedly  called  the  pos.scssor  of  liidworth 
by  the  name  of  Edward  Weld.    This  evidence  had  btiii  received  in 
tlic  Master's  office,  and  in  delivering  the  opinion  of  the  judges  in 


(n\  3  Br.  C.  C.  .Ill  ;  sec  also  1  M.  A 
Sc.  351. 

[h]  4  Vos.  nso.  Compare  OiU  v. 
Bag'hair,  L.  R.,  2  Eq.  746 ;  ante.  p. 
47'. 

('>'»)  Sii-  in  the  oriijinal  trxt.  It  will 
1m'  notiet'<l  tlmt  tin'  M.R.  tulmittoil 
I'vidonoc  that  the  testator  had  promised 
to  provide  for  hi«  niece's  son.  hut  this 
would  proliahly  not  be  allowed  at  the 
present  day.     See  jKJst,  p.  51t!. 

(f)  3  Ves.  Uf  see  Clat/ttm  v.  lAtrd 
Swirnl.  13  M.  &  W,  JiHt. 

(d)  The  same  rule  was  fi>llowe<l  in 
PAiffi/M  V.  Barker,  I  Sm.  &  (i.  58.1.  In 
In  bonis  De  Rosaz,  2'P.  i».  6fi,  the  sur- 


name   was     left     lilnnk,     the     lieqnesl 

lieing      to      "  I'eriival    ■ ,     of 

BHahton."  and  evideme  waa  admitted 
to  shew  who  was  inteiidtil  ;  and  in 
Eiftate  >,f  /luhhwL:  |  l!Xr,i  p.  I2i),  ^.i,,.,,. 
the  testatrix  aa\e  all  her  pnnMrtv 
'■  unto  my  sranddau.hfer 
and  apfiointed  her  I'xetutrix.  evidence 
was  admitte<l  to  shew  whiih  of  lh«i 
testatrix's  thri*  (iranddan.'liters  was 
intended.  See  also  Phrliin  v.  Hlatttry, 
in  L.  R.  li    177. 

(f)   Hf  tlu  ,,«,».  .to  <  I, .  I).  3!M);    /•«;. 
niiK  V.  Phmr,  3fi  \V.  R.  .■i2l. 

(^)  11  Sim.  4H8. 

(y»  lb.  470. 
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Rule  ••  to 


fAWl,  BVIDKSCE.  MOW   FAR  ADMIMIBLK. 

..^^l\  Parke    B..  MiA,  ttn-v  tlumuUt  it 

T  t''lT;Spl  "^^^  in  th«  chapter,  th..  .  ,.r . 
wh.ch  upon  th  F  J^'I^  ^^^  ^..^  ,uc  cane,  a.ul  whi.h  n.av  t.v 
no  objection)  of  fa- Ucrnin  ^^^^  ^^^^    .^  a.ln>..Ml,l-. 

^:'j£:Z  ^U.  — "»  W  in,„.«...  .n..  U , 

excluued  from  conm<leration  (•). 

V*"-    A™"**""'  „„;^„nre  m  rommonlv  Haul  t..  .Iq-  ii.l  ni  all 

Utciu  »mi)l-  ,    „aiHm  which  reiect*  it  m  n"  i  »>w  "■  < 

guitic.  how     case*  on  the  canon,  wm         j  ^^^  ^.^^  ^^^j  ^^,,^^^,^  ,,   ,^ 

iliSS;  the  oa.e  of  latent  amb.gmtieB^or^o-  w^i    K      ^^^^^  ^^^^    _  ^^  ^^^^^^^ 

".evidenc...      ^.j,,^  ,hat  appears  upon    h    fac    o    t  ^^^^  ^^^^     _,  ^  ^.^ 

collateral  matter,  out  of  the  J  •  "  „,^^    „  ,, ,,;., 

be  fairly  removed  by  ho  «""^ '"*'»;;  "  .  l^  „„  ^he  ono  hand. 
„.axim  proves  not  to  be  an  ^-^^^^^^^  J admi.inn  ..f  pan,! 
there  are  many  recognized  a";J«^^'^^^^^^^  „„  ^he  face  of  tl. 
evidence  to  explain  -^-'"^"I^^^JX  existence  of  a  lat..,„ 
will  (it),  wWle.  on   the  other   »^*'"^'  *'^^^^  ,„  ,„,,  ,,,. 

:^  iL^:;  is  now  to  - --ti::::;^^:^:;:::^^ 

admissible,  because  the  -"^'g";  >'   T/"  al  differeiu-.  1...... 

theextrinsicfacts>toloses^^^^^^^^^^  the  a.nb,gi„n- 

the  nature  and  effect  ol  tlie  evio  .^  ^^^^^  ^ 


ih)  1  H.  L.  Ca.  778,  nom.  Camoy*  v. 

toi:l,  4  Russ.  532.  "v/«!'/V„V    '' 
^  H.re  181   Wicr.  Wills,  pi.  103       , 

are  Uken  verbatim  from  the  th.rU  i-l,- 
tton  of  th«  work,  by  Me»n..  ^obt^"- 
holme  and  Vincent,  pp.  3»"J*"- 
Norton  p.  517  has  been  added  by 


the  present  editor. 

(,    Bacons  Maxin>s  V.es  23 

i-:^;ex;^U^inthetex,haveb.n 
"^(ifsee  cascK.  ante.  p.  485.  n.  (j> 


AMHHHITY      FAIOKKCIt  Or   IXTKNTIOX. 
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wiii.h  it  cannot  he  denied  that  the  latter  tranHRrewwu  (m).    To  .  H«in«ii  x> 

r,-ri.l.r  ihp  (trouiul  wnM*',  it  niiwt  Iv  Uk.-n  to  mij.jM.rt  tli.-  i.n.|Mwi- 

ti..n  oiilv  >mIm m  it  ai«««rt*,  that,  if  an  ainliiguity  w  intr.Mlu.-.-il  mto 

a„  oth-Twirt.'  unambigu.>u*  will  by  jiarol  cviaoneo  of  tht-  Htat-  ..f 

the  t«MUt«r'i»  family,  or  othir  tircum.Htttiiivs,  that  ambiguity  may 

»».  h'mov.Hl  by  furth.T  »'vul.'»c«  of  the  sum*:  tuUure  (»).     Hut  ui 

ailniiltiiiR  this*  iiiterpn'tation  of  the  rule,  all  distinction  betwei-n 

,Mit«'nt  and  latent  ambiguities  is  lost,  for  in  «'»rr.//  case  the  Judp«  by 

wlK.m  i     vill  ix  to   l»e  cx|M.niid<d  in  entitled   to  be  placed,  by  n 

kiiowleUge  of  all  the  mai-  rial  laclH  .i"  the  ease,  ait  nearly  as  iM»wible 

„,  the  situation    •  '      test»»or  whe.    le  wrote  it.     A  |>atent  unibi- 

guitv.itistrue.w  „ '     rxplaim-    '  y  any  other  kind  of  evidence, 

and  ^<>  far  the  fir^    i  fitnh  i>'  the  canon  is  undoubtedlv  true  (w«). 

Hut  hv  our  hypoti.  •'.«  ♦■*  t'  s  precise  extent,  and  no  further,  is 

til.  'litter  branch  tni<  • '  •       We  come,  therefore,  to  ihe  ccMclusion 

.ith.r  that  the  distinction  taken  by  the  canon  belncen  lat-nt  and 

l«itent  ambijjiiities  is  an  unsubstantial  one,  or  tht,  ih'   i.ioposition 

.1«KS,  in  its  .st'contl  branch,  assert  the  admisMJbility  of  eviilenee  to 

shew  the  t.stator's  intention  (a«  distinguisli-i  from  the  meaning  of 

1  ■   written  v\^»rds) ;  and  t".  ^  .  con<<equentl> ,  ii  true,  its  ipplicatioii 

.iiiist  Ik'  confined  to  a  spe.  „. '  .lass  of  cases. 

It  remains  for  us  to  see  m  wliat  cases,  if  any,  such  evidence  is 
u.lniissible.  Suppose,  then,  that  e.idence  has  l)een  given  of  all  the 
mut.rial  facts  and  circumstances  '  f  the  case,  and  that  these  have 
ultimately  raised  an  ambiguity  by  disclosing  the  existence  of 
lore  than  one  object  or  subject  to  w  :uh  the  words  are  equally 
.pplicable  {(>).  The  uncertainty  as  t<.  which  of  these  was  in  the 
i.stutor's  contemplation  would,  if  the  investigation  stopped  here, 
11.  ^.sarily  bo  fatal  to  the  gift.  Under  t  -.'se  pecuhar  circumstAnces, 
liow.  v.T,  ('^^Kirations  of  the  testato'  or  other  direct  evidence 
of  hi.s  iitenti.  II  are  admissible  to  clear  up  the  ambiguity,  by  pointing 


f/.i,  .Set-  \Vi«r.  WiiU.  121  ;  piT  Kom- 
illv.  M.K..  iSlrinijer  v.  Oardiner,  27  Beav. 
.•!S. 

(nl  I'lr  .M(l.Tx.m,  B.,  13  M.  A  Wt-ls. 
ilM. 

{nil)  I'hiynnji  ('<(•<■.  .">  Ki-|i.  tiSli  . 
t,uil,  JiiH  V.  Turnrr,  3  Atk.  257  ;  Clay- 
t,.n  V.  I^Til  Si,<j4,,t.  13  .M.  &  Wels.  2U0  ; 
^(ri«/f  i .  HiLLirll,  2  Verii.  ti25. 

{n)  [  1 1  i»  lianlly  iiefes.-tary  to  point  out 
I  lift! ,  ill  accordance  with  the  general 
piiiuipio  HtateJ  ante,  j>.  4t»»,  if  there 
!>•  ah  olijtvi  or  nubject  whiun  uorreotly 
HiiswiTs  the  (lp«cription  in  tho  will, 
|uiol  I'vidence  i^  not  admiiwible  to  shew 
tluil  tlie  gift  was  intended  to  include 


anotlier  object  or  Hubject  which  it  dot-n 
not  accurately  dewribe ;  evideni^e  of 
intention  vas  rejectetl  on  thin  Krouiul 
in  Unruvod  v.  (Irifith,  4  I).  M.  A  (J.  70<». 
See  alw)  Hi  Mayo,  (1!»01|  1  Ch.  404. 
where  a  testator  beinieathwl  prci()erty 
to  the  three  illetfitimate  children  of  MrH. 
A.  B.  In  fact.  A.  H.  had  four  illegiti- 
mate children,  but  in  the  al)»ence  of  any 
evid»n.ie  to  nhew  that  the  tedtator  knew 
of  \ue  ■•sixt.-ncc  of  the  eldest  child,  no 
aii.blguity  arose,  and  it  was  held  that 
the  »»U'.T  :u«!  weie  rlititleil.  KarwcU. 
J.,  aeer  :  have  doubted ,whet her,  if 
the  a.  •'  ha»l  «ri«i'n,  evidcnc-e  of 

mtfT  lulil  have  been  admisHible.J 
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CIlAPTKt  XV. 


"  Equivoca- 
tion." 


Effect  wl.-re 
the,      ire  two 
Hiilijtvts  -  r 
olijw' 

aiMK'criiii!  t<i 
dt-Kcription. 


Evidence  ml- 
mitted  to 
shew  wliichof 

two  (MTHOnS 

niiDwerinir  to 
tlie  iimiK'  wax 
inteiuled. 


PAROL   EVinKSCE,   HOW    KAR   ADMISSIBLE. 

out  (if  they  can)  the  actual  subject  or  object  of  gift,  among  the 
several  properties  or  persons  answering  to  the  tlescnptioK.  Of 
this  nature  are  the  examples  given  by  Lord  Bacon,  m  illustration  of 
the  maxim  "  Ambiguitas  verborum  latens  venficatione  suppUtur ; 
nam  quod  ex  facto  oritur  ambiguum  verificatione  fact,  tolhtur"; 
and  are  stvled  by  him  cases  of  equivocation  (p). 

Thus  where  a  testator  devises  his  manor  of  Dale,  and  it  is 
found  that  he  had  at  the  date  of  his  will  two  manors  North  Dale 
and  South  Dale,  ovi.lence  may  be  adduced  to  shew  which  ot  tl.en. 
was  intended  (7).  Again,  if  a  testator,  having  two  clones  ,n  tk- 
occupation  of  A.,  devises  all  that  his  close,  m  A.  s  o<ru,.at.un, 
evidence  is  admissible  to  prove  which  of  the  two  closes  he  meant  to 

devise  (r).  ...        . ,  , 

If  no  sufficient  evidence  is  forthcoming,  the  gift  is  voul  for 

uncertainty  (s).  ..    , ,    ,     1  .l  •      1 

The  same  principle,  of  course,  is  applicable  (and  it^.as  been  m.«t 
frequently  applied)  to  the  objects  of  a  dev.se.    Ti.us,  in  lord 
am^mfs  Case  (t),  it  was  resolved  that  if  a  man  have  two  .om. 
botii  baptized  by  the  name  of  John,  uid,  conceiving   hat  the  elder 
(who  had  been  long  absent)  is  dead,  devises  his  lands,  by  h.s  will 
in  writing,  to  his  son  John,  generally,  and  in  truth  the  elder  is 
living  ;  in  this  case  the  younger  son  may  produce  witnesses  to  prove 
his  father's  intent,  that  he  thought  the  other  to  be  dead,  or  that  he, 
at  the  time  of  the  will  made,  named  his  son  John  the  younger; 
for  observes  Lord  Coke,  no  inconvenience  can  arise,  if  an  averment 
in  such  case  be  taken  (u) ;  because  he  who  sees  such  w.  11  ou.ht  at 
his  peril  to  inquire  which  John  the  testator  intended;  which  may 
easily  be  known  l.y  him  who  wrote  the  will,  and  others  who  were 
priw  to  his  intent.  .  . 

So.  in  Joms  v.  Newman  (r),  where  a  testatrix  devised  to  Jolm 
duer  of  Calcot.  There  were  two  persons,  father  and  son,  of  that 
name,  and  evidence  was  admitted  to  shew  which  was  ...tended. 
One  of  them  had  subsequently  died  in  the  testatr.xs  lifetime. 
but  of  course,  that  could  not  influence  the  construction.    &o. 


{ n)  See,  as  to  t  ln>  meaniuc  of  tlie  word 
aJJ.ruily.  Wiur.   Will^   pi.   2I»»;  <"><:■ 

(q)  Per  Tindal.  ("..I.,  m  Millar  v. 
7'rai«r».lM.&Se.34<K  ,  „    .    ., 

(r)  Riehardsnn  v.  II<i/.i"H.  4  K.  *  Ail. 
787  (where  the  evideiue  w.is  iiisulli- 
cient):  .4rfcn  v.  Ast^n.  [1894]  3  Ch. 
2t(0 ;  ante,  pp.  4l)lt.  ,')02. 

(»)  Hichirdmn  v.  \\''il*i>».  supra. 

U)  .iRq'.'SSl-.  ,        .       . 

(B)  '■  But  tlie  efleet  of  the  dootntie  u 


to  n'n.ler  it  neee»--»ry  to  the  comiJete- 
ness  of  a  title  ilerivwl  under  a  devisei'. 
that  it  Hhould  Ije  aw.'rlaim'-i  that  ihi'rf 
is  not  mon-  than  one  iK>n."ii  answt'rini! 
to  the  diwription  :  hut  tliH  i»  wM"m 
Bttended  to  in  practice,  unless  som.- 
(Iiscrepa11.-V  (M-curs  helween  llic  nrin> 
of  the  will  and  the  actual  imt^ic  er  aiWi- 
tion  of  the  claimant  .J'  (Note  hy  Mr- 
Jarman.  first  ed.  p-  372.) 
(It  W.  HI.  tH). 
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wliere  a  testator  bequeathed  a  legacy  to  "  W.  R.,  his  farming 
man,"  and  it  appeared  he  had  two  fariwlng  men  of  that  name, 
evidence  of  the  testator's  declarations  in  favour  of  one  of  them  was 

admitted  («')•  ,  ,     •     j 

Again,  in  Doe  d.  Morgan  v.  Morgan  (x),  where  a  testator  devised 
rortain  property  to  his  nephew  Morgan  Morgan,  and  then  in  the 
same  will  devised  other  property  to  his  nephew  Morgan  Morgan, 
of  the  village  of  Mothvey.  It  appeared  that  the  testator  had  two 
,u.,,liew8  of  this  name,  one  of  whom  lived  at  Mothvey,  and  the 
otlier  elsewhere ;  it  was  contended  that  as  the  first  devise  was  to 
Morgan  Morgan  simpliciter,  and  the  second  devise  to  Morgan 
Morgan  of  Mothvey,  it  was  to  be  presumed  that  the  testator  in 
inaking  this  distinction  had  different  i^rsons  in  his  contemplation, 
and  that,  this  being  apparent  on  the  face  of  the  will,  parol  evidence 
to  the  contrary  was  inadmissible  ;  but  the  Court  held  that  evidence 
of  the  testator's  oral  declarations,  made  at  the  time  of  tlic  will,  was 
admissible. 

In  Doe  d.  Gord  v.  Seeds  [y),  there  was  a  devise  to  George  Gord, 
the  son  of  John  Gord  ;  another  to  George  Gord,  the  son  of  George 
Gord;  and  a  third  to  George  Gord,  the  son  of  (!ord.  Tiie 
Court  of  Exchequer  held, that  evidence  of  the  testator's  declarations, 
that  he  intended  George  Gord,  the  son  of  George  Gord,  to  take  the 
proiK'rty  devised  to  George  Gord,  the  son  of  (»ord,  was  admissible  : 
that  it  was  clear  the  testator  had  selected  a  particular  object  of  his 
bounty  ;  though  if  there  had  been  a  blank  before  the  name  of  (Jord 
the  father,  that  might  have  made  a  difference  :  that  if  there  had 
l)eeii  no  mention  in  the  will  of  any  other  George  Gord,  the  son  of  a 
(iord,  evidence  of  the  testator's  declarations  would  undoubtedly 
have  been  admissible,  upon  the  authorities,  which  were  all  charac- 
terized by  the  (act  that  the  words  of  the  will  did  describe  the  object 
or  subject  intended,  and  the  evidence  of  the  testator's  declarations 
had  not  the  effect  of  varying  the  instrument  in  any  way  whatever  ; 
it  only  enabled  the  Court  to  reject  one  of  the  subjects  or  objects 
to  which  the  description  applied,  and  to  determine  which  of  the 
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Dfclarations 
of  ti'stator 
admitted. 


(if)  ReynMa  v.  Whelan,  Iti  L.  J.  Cli. 
4Jt.  The  evidence  was  that  by  an 
larlii'i  will,  made  before  tlu-  unnUfcewif  ul 
I  laimant  entered  liU  wrvice,  the  tes- 
tator tiave  W.  R.,  "  one  of  my  farming 
meii,"  a  legacy.  «i.il  that  l>efore  the  date 
iif  hin  last  will  he  tuld  a  witness  that 
he  had  given  "  Old  Will  "  bOl.,  and  in- 
traded  to  leave  him  lUM. ;  if  the  Court 
triiiil  on  the  evidence  as  to  tic  earlier 
will,  the  ca.se  does  not  properly  belong 


here  :  sec  jier  W<mk1.  \.V.,  in  He  Ftlt- 
ham.  I  K.  &  .1.  ii32,  ante.  p.  512. 

(x)  1  (."r.  *  M.  23.").  <'iiini>are  Ihaly 
V.  Healy,  li.  K..  9  ¥.<{.  4I«. 

(y)  2  .M.  4  V.M  12!).  S.'e  also 
Phillips  V.  Hmkrr,  1  Sii.  &  Cif.  .-.83. 
In  Ke  Mayi;  [190!  |  1  Cii.  4tH.  Farwell, 
J.,  expressed  doubts  whe'her  l)(>f  v. 
NetdH  would  be  followed  by  the  Court 
of  Appeal  at  tlw  present  day. 


ht^ 
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pr^ferrin^ 
«-ither  is 
aflordisl  by 
the  will ; 


PAROL  EVIDENCE,  HOW   FAR  ADMISSIBLE. 

two  the  devisor  understood  to  be  signified  by  the  description  which 
he  used  in  the  will :  that  the  mention  in  other  parts  of  the  will  of 
two  persons,  each  answering  the  description  of  George  th.>  .sun  of 
Gord,  had  no  more  effect  for  this  purpose  than  proof  by  extrinsic 
evidence  of  the  existence  of  such  persons,  and  that  they  were  iviiown 
to  the  devisor,  would  have  had :  and  that  though  the  claimant 
under  the  devise  in  question  was  more  perfectly  and  fully  descrlbo.l 
in  another  part  of  the  will,8till  he  was  correctly, however  mi|).'rf.Ttly. 
described  bv  that  devise. 

In  Doe  d".  Allen  v.  Alkn  (z),  a  ti'statrix  devised  her  land  to  her 
brother  T.  A.  for  his  life,  and  after  his  decease  to  John  A.,  grandson 
of  her  said  brother  T.  A.,  his  heirs  and  assigns,  charged,  nevertlieles.s, 
with  the  bequest  of  lOOZ.  to  each  and  every  of  the  brothers  and 
sisters  of  the  said  John  A.  At  the  time  of  making  the  will,  there 
were  two  grandsons  of  T.  A.,  each  named  John  ;  but  one  of  tlieiii, 
the  lessor  of  the  plaintiff,  had  brothers  and  sisters  ;  t  oilier,  the 
defendant,  had  .  one  :  it  was  held,  that  the  bequest  to  the  brothers 
and  sisters  of  the  said  John  A.  did  not  contain  a  description  of  the 
devisee  so  as  to  exclude  extrinsic  evidence  in  favour  of  the  defend- 
ant's claim,  as  it  would  have  applied  to  after-born  brothers  and 
sisters ;  and  that  a  declaration  by  the  testatrix,  of  her  intent  loa 
in  the  defendant's  favour,  was  admissible. 

On  the  other  hand,  in  Doe  d.  Wesllah-  v.  WestUke  (n),  where  the 
devise  unto  "  Matthew  We.stlake,  my  brother,  and  to  Simon  West- 
lake  my  brother's  son  "  ;  and  it  appeared  by  the  evidence,  tlu.t  the 
testator  had  three  brothers,  Thomas,  Richard,  and  Matthew,  each 
of  whor^  had  a  son  named  Simon  ;  Thomas  and  Kiduud  were 
mentioned  xn  previous  parts  of  the  will :  the  Court  of  King's  Bench 
held  (and  that  iu  perfect  consistency  with  the  preceding  cas*-s  (b) ). 
that  the  fact  of  there  beiUM  ..everal  brothers'  sons  named  Simon 
did  not  ra.se.  a  latent  ambiguity,  so  as  to  let  in  evidence  of  oral 
declarations  made  bv  the  testator  respecting  his  mtention ;  it 
being  clear,  on  the  face  of  the  will,  that  the  nephew  mtended  was 
the  son  of  Matthew.  "  My  brother's  son  "  evidently  meant  the 
son  of  that  brother  who  was  then  particularly  ai  his  mind. 


(i^  12  A.l.  &  Kll.  4.">I.  In  lieniiftlx. 
M'lUall,  2  K.  4  .1.  740.  the  ca«-  of  two 
persons,  "iie  *>'*>  «"veMl  <"hristiaii 
ti»m«-!<,  llie  otlm  with  only  one.  that 
one  b<-im£  itl.-iitical  with  the  fir»t  (  h-i>^ 
tian  name  of  the  former,  was  consit'  v 
to  he  the  same  a-s  the  case  of  two  per- 
son!* bearing  the  w me  name.  It  is  not 
it*-v£d.  hn^xn  rf,  wha-  ws^  thr  natuK-  ut 


the  mrol  evidence  aainittoi.  ,><if  al*' 
p,r  Malins,  V.-C,  WMrr  v.  Cirhdl.  L. 
R.,  18  Eq.  .MS. 

fql  4  B.  *  AW.  .57  :  »e>'  «l^o  Dcwkm 
V  fi-Sou'/.,  Kav.  114;  »>'.'..  r  v.  (W- 
httt  L.  K.,  HI  K<|-  filS;  »'"'  f"''  """'"'.' 
V.  Flfwmg,  I  H.  &  ('.  242;  //-«/*  v. 
ntaly.  Ir.   R..  9  Kq.  4 IS. 

i>)  Sf*  Wieram.  WilK  pi    H* 
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or  liv  siir- 
for    thiTO    rou.i.liiiK  <ir. 


\iid  the  result  would  doubtless  be  the  same  wiieri'  the  evidence    ohaitkb  xv. 
of  .surrounding  circumstances  disclosed  reasons  for  the  testator 
preferring  one  person  to  another  of  the  san;    name  (r)  : 
is  properly  no  "  ambiguity  "  until  all  the  facts  of  the  case  havf 
been  given   in   evidence,    and    found    insufficient    for   a   definite 
decision  (rf). 

Again,  if  the  jierson  intended  to  be  benefited  can  be  ascertained  Kviilim-enf 
bv  some  definite  rule  of  constr  ii;tion.  evidence  tif  intention  is,  it  ft,i,„i,,„| 
nccnis,  inadmissible  (c).  For  example,  as  Mr.  .hiriuan  observes  (/").  iv-'uinst  nili- 
■'  relative  pronouns,  which  have  no  iiutepeiulent  torce  or  signih  i,,,,, 
ration,  but  whose  effect  depends  wholly  upon  the  position  which 
thev  occupy  in  the  instrument,  cannot,  by  means  of  puiiil  evidence. 
he  sliifted,  so  i,.-,  to  relate  to  a  ditTerent  ant»'ce(h'nt.  Thus,  in 
('iisth'dim  V.  Turner  (f/),  where  a  testator  had  niaiU'  dispositions 
111  his  will  to  several,  and  but  two  women  were  iiienlioned  throu^ii- 
(Ptit  the  whole  will.  viz.  his  wife  and  his  niece,  and,  in  the  lattvr 
|)ttrt  of  the  will,  a  particular  estate  was  devised  to  '  her  '  for  and 
(luring  her  natural  life  Lord  Hardwickc  refused  to  receive  parol 
evidence  for  the  purpose  of  shewing  to  which  of  the  two  women 
tier'  referred;  his  Lordship  thinking  that  the  offering  it  was  an 
attempt  ccmtrary  to  the  principles  of  the  Court,  because  it  would 
tend  to  put  it  in  the  power  of  witnesses  to  make  wills  for  testators. 
And  his  Lordship  heid,  that,  although  '  her  '  was  a  relative  term,  it 
related  to  the  wife,  upon  the  ground  tliat,  throughout  the  will,  in 
other  places,  "  her  '  seemed  to  relat«  to  the  wife  "  {h).  Ho,  where 
the  gift  is  to  "  the  two  children  of  A.,"  and  A.  has  four  children, 
and  there  is  nothing  in  the  context  of  the  will  or  tic  circuni- 
.stances  to  shew  which  two  are  meant,  the  ordinary  rule  appli«'8  (*), 
and  all  four  children  share  in  the  gift :  evidence  of  intention  is 
therefore  not  admissible  (/). 

The  rule  that  extrinsic  evidence  is  admissible  to  prove  that  two 
ligacies  given  by  the  same  instrument  to  the  same  |)enion  were 


(r)  fVir.7i,M  V.  ('arelfHii,  1  Mer.  384  . 
Jtf'rini  V.  ilirhrll.  20  Beav.  15. 

(rf)  Wiiir.  WilU,  Prop.  VI.  and  VI F. 

(< )  ■'  Where  the  prexumption  ari.ses 
friiiii  the  cunatruction  of  words  simplv, 
^u(i  word-",  no  evidenec  can  Ik>  a<l- 
ijiiflcd "  :  per  Lord  Thurlow,  f.Vjo/<' 
\.  Ihyd.  2  Br.  t'.  C.  p.  .■>27. 

I  0  First  til  p.  3(\\. 

(7l  3  Alk.  257.  cit.  2  Ves.  sen.  210. 

(A;  Prti-ol  evideiire  is  al'«t>  inadintH- 
^illl^•  fcir  till-  purpose  of  raUinK  <4  rt\.se 
"'  ilcctioii.  (  hmtnixon  v.  (Imidy,  I  Kre. 
;t(iy,  post.  pp.  541  siKj. ;  or  of  dhewiiia 
that  a  ]HTSiiM    to    whom   pro|H'rty    in 


upon  terms  which  imply  a  tniit  wa^^ 
iiih'nded  to  take  benetiiiallv ;  liiirm 
V.  Ffwke.'i.  34  L.  .1.  Ch.  522.  " 

(()  Post,  Chap.  XIJl,  a.  10. 

(i)  .\r<illl„,is  V.  FuuUhiiir,  II  L.  T. 
82.  citin(f  IkiHifU  v.  Dtinnll.  .'l  Ue  (J.  & 
S,  337,  when',  how«'ver.  the  point  wa.t 
not  decided.  In  H<  Mayu,  [\VH)\  |  1  V\\. 
404.  the  i«)int  did  not  arise,  hut  Kar- 
well,  .1.,  expi'e.-BCil  an  opinion  tliat  evi- 
dence c)f  intention  i-*  not  admissible  in 
these  eases.  H'iiiii>-^ftir*-  v.  Pfirce^  2 
Ves.  e.':n.  21ti.  was  wrongly  decidiHl  on 
this  point  :  5  .VI.  &  W.  371. 
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brottuT."  &1-- 
tlic  testator 
httvins 
scvi-ral 
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intended  to  be  cumulative,  but  not  to  prove  that  two  logaciea 
Itefby  different  instruments  to  the  same  person  were  .nt.nded 
to  be  substitutional,  rests  on  the  same  prmc.ple  (A) 

irWebber  v.  Corbett  (I),  there  was  a  specfic  beques    ,„     my 
nile  al^  and  another  to  "  my  niece  Laura  "  both  o  th.n  ho.ng 
S^ibed  as  daughters  "  of  my  brother  John  Webber     ;  .  a  a  . 
nart  of  the  will  there  was  a  legacy  of  M      to  each  ot  ni>  nu  t, 
KateG     Hannah  T.,  Harriet  Bird,  and  Laura  Webber     and  a 
becuest  of  mi  to  "  each  of  my  nieces  the  satd  Uara  W.bber. 
Sa  Wbber  "  and  others,  and  "'  the  sa.d  Laura  \Nebber     .as 
^e  of  the  residuary  legatees;   in  add.tum  to  ^aura  ^l^^'"  ,  ^ 
daughter  of  John,  the  testatrix  had  a  mece  Uura  F.  T.  \\  eb  er. 
thorn  1  was  in  the  habit  of  calling  Laura  ;   tins  Laura  ^  ebW 
whoni  sue  ^^.^^  ^^^^  ^.^^^  daupbtor.  of 

Wniifn  wl'b'ber^^^^^^^^  V.-C,  held  that  Laura,  the  daughter 
:^Z  Vebber.  was  enti.^  ^^J^J^^^^^^ 
ZZ^  '^  St Ig  ^Ji^P^ns  who  ^re  all  daugh..  . 
:^lii,  and  the  ab^urd.ty  tjf  ^in,  sep^a.  ^^^^^ 

rie^::f^rrr;Strfl.T.Webber,butbe.. 
t  down  as  a  general  rule  of  construction  that  where  a  legatee  . 
onceTcuLtely  described  in  a  will,  every  subsequent  refer.nc 
Tperson  of  th'at  name  must  mean  the  legatee  so  descnbod.    h  . 

has  I  "r  beeTdistinctlv  decided,  that  the  princtple  of  the  pren-drng 
/  tnHs  to  a  devise  to  a  person  sustainmg  a  given  character, 

V.  fi..'  4  HH.  201.     ■■  In  all  these  CB«e«        ^XX   ».  .^^ 

,he  evidence  is  n-ccived  ,n  8upiK.rt  of  \'>''yi^^  „,.  ,.'  375. 

Ok.  apparent  effeet  of  the  u-'-ument.  (-*  ^rs    ^^J^^^^^.^    _.^  _      ,  „,.  , 
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"  Thus,  in  Dowset  v.  Sweet  (<>),  a  bequest  to  the  son  ami  daughter  <miT»B  xv. 
of  W.  W.  was  heUl  to  '  void  as  to  the  sou.  on  Hicouut  of  tiiere  l)eing 
more  than  one.  So.  lu  I)<>e  d.  Ilai/ter  v.  Joinvillc  (/>),  one  of  the 
grounds  on  which  the  devise  to  the  testator's  '  brother  and  sister's 
familv'  failed  was,  that  tliere  were  chihlren  of  two  sisters  of  the 
testator,  one  living  and  one  dead,  and  it  did  not  appear  whirli  of 
them  was  intended." 

In  Pheinn  v.  Slalter;/  (q),  where  a  testator  devised  |)rop.rty  to 
"  Miv  nephew,"  evidence  was  admitted  to  shew  wliich  nephew  was 
intended.  But  in  Estate  o/IIMmrk  {r),  where  tiie  gift  was  to  "  my 
I'randdaughter  ,  '  evidence  of  intention   was  admitted 

(.11  the  ground  of  the  blank,  and  Oorell  Harnes,  1*.,  seemed  totliink 
that  if  tlie  gift  had  been  to  "  my  granddaugliter  "  simply,  the 
evidence  would  have  been  inadmissible.  It  is  submitted,  liowever, 
that  Mr.  .larman's  statement  of  the  principle  is  correct,  and  that  it 
IS  supported  by  the  authority  of  Lord  Thurlow  (n). 

Mr.  Jarman  continues  {t) :  "  Sometimes  it  happens  that  one  part    Wh.  i.|Miri  .>( 
of  the  description  applies  to  each  of  the  several  claimants  in  common,  appi';',!.",','!" 
and  another  ))art  to  neither  of  them  ;    as  in  the  case   of  Still  v.  'H'Ii  "f 
Hoste  (m),  where  a  testator  bequeatiied  a  legacy  to  SopJiin  Still,   i^.n,,,,,, 
.iauchter  of  Peter  Still.     Still  had  two  dangliters  onlv,  Srlinn  and  •»"''  l""' 
Marv  Anne  ;    and,  upon  evidence  of  Selma  being  intended  l)y  the  ,,vi,i,.,„-,. 
testator,  she  was  held  to  be  entitled.     It  is  clear  that,  if  Selina  had  "''>'»"'■<•• 
been  the  only  daughter,  her  claim  might  have  been  supported  on 
tlie  terms  of  the  will,  without  the  aid  of  extrinsic  evidence." 

So.  in  Price  v.  Pa^je  (e),  where  a  testator  gave  a  legacy  to - 

Pricp,  the  .son  of Price.     The  report  states  that  tlie  jjlaintitT 

was  the  only  person  who  claimeil  the  l"gacy,  but  the  executors 
raised  the  question  whether  the  father  of  the  pi'intitT.  to  whom  the 
(lescriptioii  was  equally  applicable,  was  not  intended.  Evidence 
was  admitted  and  relied  on  by  Sir  K.  P.  Arden,  M.U.,  that  the 
lestator  had  said  that  he  had  or  would  provide  for  the  i)lnintifT,  and 
that  he  had  left  him  something  by  his  will. 

Of  tiie  two  cases  last  cited,  it  was  said  by  Lord  Abinger.  V.\^.  ("), 


(r/i  Amii.  17.">. 

(f)  ,i  E&M.  172.  Till-  ilfcision  in  /?<• 
Shi,h,iM,n.  I  ISflTl  1  Cli.  Try,  also  seeiii.s 
If"  liiivr  prfH-*-<'ilcil  on  the  ahst'nce  of 
cviiUMioc  iif  intention. 

(i/i  lit  I,.  K.  Ir.  177. 

(r)  ll!ttl."i|  P.  J29;  Mipia.  p.  .ll.'i.  n. 
{'I  I 

'■")  In  Delmare  v.  Hiijflto,  I  \\'«.  jtiti. 
■((.■>, 

VI I  i'iisi  i-(i.  ]>,  S7». 


(i()  (>  Mad.  IHJ.  Till'  cviiUiRo  win 
thai  of  lliciUloim  V  wlio  nuulo  tlio  will, 
and  anol'iiT  pcison  :  tlie  i|Ui»tioii  was 
refined  to  llie  Master.  Sei-  also  In 
Imuis  Hraki.  (>  1'.  U.  217 

(r)  4  \  es.  ti7!t. 

(w)  In  Ikn  V.  IlinrorL'-.  .">  M.  A  W'els. 
:t70.  Hi!*  remarks  ineliidid  1'uriln.i  v. 
Ciirihsii,  1  Mer.  US*.  Imt  in  tliat  cam 
evidence  of  intention  wa"  not  leipiiriil  : 
ante,  p.  ■">21. 
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inailmi»'<ible. 


PAROL   EVmRNOE,   HOW   PAR   ADMtSSlBLF;. 

that  they  did  not  mat<>r,ailv  differ  from  the  clasn  im.netliat..l^  ,.re- 
e^ng     That  they  differed  indeed  nt  thin,  that  the  ......1 

dS  rfption  wan  not  entirely  accurate  (x) ;  but  hey  agr^-d  ,n  ,ts 
being  (although  inaccurate)  e.iually  apphcaWe  to  each  cU.,nan  ; 
and  that  thefall  concurred  in  th.,  that  the  mac.urate  part  .,f  ,. 
description  was  either,  as  in  Prire  v.  P<u,e,  a  n.ere  blank  or,  a.  n  ,  h- 
other  Wo  cases,  applicable  to  no  jn-rson  at  all.  That  thcM-.  ,  l.r, 
fore  might  fairlv  be  classed  also  as  cases  of  equ.v,K«it.on,  an.l  n, 
that  case  evidence  of  the  intention  of  the  testator  .een.e.l  „.  l. 

'' Tirre'iH  vet  another  class  of  ca..es  in  which  it  has  Wn  „«.!..  a 
nuestion,  whether  evidence  of  the  nature  now  un.ler  con,.a,-rat„,n 
In  be  legally  admitted,  natuely,  where  the  descrtpt.on  „,   1.  «,11. 
taken  altogether,  answers  to  no  person  or  th.ng.  but  part  ot  ,t  appUe. 
to  one,  and  part  to  another.     Cases  are  to  be  met  w.t!,.  .u,,or  ,n, 
the  co;chtsi;n,  that  a  testator's  declarations  are  adm.ss.ble  t..  .l,-. 
which  of  the  imperfectly-descnbed  persons  or  tlun^  he  nU..na.. 
to  be  the  object  or  subject  of  the  gift  (,).     But  m  />.  .1.  //,.,,-  /. 
V    Hiscocks  U   where  part  of  the  description  in  the  will  ai-pbe, 
lo  one  Xitd  part  I  another,  the  CWt  of  Exchequer  r,ect«i 
evidence  of  the  testator's  declarations,  at  the  time  of  g.vin,  instn  . 
ions  for  his  will,  respecting  his  actual  intention      The  dev.s   .  . 
to  the  testator's  son  John  H.  for  life,  and  on  his  dece  se   o     . 
(testator's)  grandson  John  H.,  eldest  son  o   the  said  Jo  u   11.  fo 
We    and  on'his  decease  to  the  first  son  of  th.  body  of  h,s  sa, 
grandson  John  H.,  in  tail  male,  with  other  remainder-s  ov.  .    A 
L  ti.ne  of  making  the  will,  the  testator's  son  Jolm  II.  had    ee. 
twice  niarried ;   he  Itad  by  his  first  wife  one  son,  bunon     In  his 
Icond  w  L  an  eldest  son  John,  and  other  younger  children  .on. 
secona  wiu  evidence  of  the  instructions 

:rven  b7  h  L^^^^^^^^  l^-i".  and  of  his  declarations  after .. 
executSn  was  not  admissible  to  shew  which  of  these  two  giaud^ns 
wiintended  bv  the  description  in  the  will.  Lord  Abuigor,  >n 
Iwng  the  judgment  of  the  Court,  reviewed  ^^^^^ 
cases  on  this  subject.  In  the  opmion  of  the  touit  tkrc  ,*as  but 
one  case  ,  whic It  evidence  was  admissible,  of  the  testator  .s . loclar- 
a'ons  :i  L  instruaions  given  for  his  wiU,and  other  circumstances 

1   :.. „.pi   r>f  till' 


(X)  Legal     certainty,     not     iH-rfett 
accuracy,  is  re-iuired.  aee  Wigr.  Wills, 

pi.  18ti.  „.  ,.  T 

^  (V)  Thmnas  d.  Em>u,  v.  Thomas,  h  1. 

C  72 : in  Af  «»•  J^' ' 'hmilier v. llulhua'U 
8  Taunt.  :«»«.  2  Moo.  304,  3  B.  &  A1.1. 


tVV  sometimes  citi-d  in  supp'Tl  of  thv 
same  a.^trine.  it  doen  nnl  appinr  llmi 
»nv  declarations  by  the  t..iator  my 
„ff,„Hl  in  evidence.  Th.M-a«.  h  «a"  o 
have  l«-en  ultimatelv  t  ..nil»i.nu;«'<t.  p»r 
Lord  Hroughain.  1  H-  L-  ^-^  •'•'• 
(:)  5  M.  &  Wfls.  303. 
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of  thf  like  nature,  which  were  not  adducwl  for  explaining  the  cHArrtw  xv. 
,v„rils  or  iiieaninjj  of  the  will,  but  eithor  to  .supply  sonic  tl.-ficiency 
„r  ,viu-ive  some  obscurity  or  ambiguity.     That  case  wa.s  where  the 
„„.,„„„jj  of  the  testator's  words  was  neither  ambiguous  nor  obscure, 
auil  vvliere  the  devise  was.  on  the  face  of  it,  perfect  and  intelligible, 
hut  from  some  of  the  circumstances  admitted  in  pr(K)f,  an  umbiguity 
arose  as  to  which  of  the  two  or  more  persona  or  things,   each 
.msiwerini;  tiie  words  in  the  will,  the  testator  intended  to  express. 
riii.uuh  it  was  dear  lie  meant  one  only,  both  were  equally  denoted 
l,v  the  words,  whence  there  arose  an  "  equivocation,"  and  evidence 
of  (irevious  intention  might  be  received  to  tilve  this  latent  ambi- 
.tiiitv  ;  { >r  the  intention  shewed  what  he  meant  -o  do  ;  and  when 
viiu  knew  that,  vou  immediately  perceived  that  he  had  done  it  by 
till-  wonis  he  had  used,  and  which  in  their  ordinary  sense  might 
properlv  bear  that  construction.     It  appeared  to  them  that  in  all  Tiiv  r;il« 
i.tliiT  ea.ses  parol  evidence  of  what  was  the  testator's  intention     *"' 
iinsht  to  be  excluded.     This  case  is  generally  considered  to  have 
settled  the  law  upon  this  subject  {a),  and  to  decide  that  "  the  only 
1  a.scs  in  which  evidence  to  prove  intention  is  admissible,  are  those 
111  which  the  description  in  the  will  is  unambiguous  in  its  applicaticm 
li,f.,  ei|ually  applicable  in  all  its  parts)  to  each  of  several  subjects." 
.*>()  in  Ke  T(Vfl  >r  (h),  a  testatrix  gave  a  share  of  her  residuary 
jiittjierty  to  her  "  cousin  Harriet  Cloak  "  ;    the  share  was  claimed 
\,\-  two  persons,  viz..  Harriet  frane,  whose  maiden  name  was  Cloak, 
and  who  wa.i  a  first  cousin  of  tlie  testatrix,  and  Harriet  Cloak. 
who    vas  herself  not  related  to  the  testatrix,   but   had  married 
Tlionias  Cloak,  who  was  a  first  cousin  of  the  testatrix  ;   it  was  held 
tlmt  extrinsic  evidence  of  the  intimacy  between  the  testatrix  and 
ihe  respective  claimants  was  admisfiible,  and  that  Hai  :iet  Cloak, 
tlic  wife  of  T.  Cloak,  was  entitled  to  the  share.     Sir  H.  Cotton, 
L.J..  in  that  ca.se  observed  as  follows  (c)  .     "Evidence  of  tin 
testatrix's  expressions  of  intention  before  and  after  the  making  of 
tlic  will  is  not  admi.ssible.     Stich  evidence  of  intention   ia  only 
admissible  where  the  words  are  equally  applicable  to  two  or  more 
[lersons,  which  is  not  the  case  here,  wbere  the  words  are  not  strictly 
applicable    to    any    person.     But    evidence    of    the    surrounding 
cirenmstances  and  of  the  knowledge  of  the  testatrix  is  admissible." 


(<i)  Wisrr.  W  ills,  pi.  215  ;  ISlunddl  v. 
tthuhlnn,,  11  .Sim.  4ti7.  470.  1  I'liil.  282  ; 
Thum-'im  v.  Urmprnilall.  I.'t  .lur.  814; 
hmb  V.  Drtike,  8  H.  I,.  C.  172;  lUr- 
B/iJicmi  V.  Atkinirm.  10  HaiT.  'MH ; 
('t.,.;.r  V.  rf,--,il^f.  h.  R.,  7  H.  I..  :!(!•, 
377 ;  In  hot.is  Brake,  6  P.  D.  217 ;  In 


boniA  Vhnpjvll.  \\8<M\  V.  (18.  In  Re. 
lUnrkmiiH,  10  Hcav.  377.  the  rule  was 
tran«iiri's.ii'il,  but  tlu'  <li'cisic)ii  secnm 
li^iht  witlu.iit  the  <(iiPstional>lc  cvi- 
tlenco  :    ■«•(■  Chap.  XXXV. 

i'.)  :;i  rii.  i>.  2,v,. 

(c)  Ibkt.  at  p.  258. 
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Declarationg 
niHHl  not  bo 
contcmpor- 
nncnuB  with 
will. 


RuIp  wliore 
there  is  a  jwr- 
Roii  answering 
to  the  de- 
wription. 


PAROL   EVIUENCB,    HOW   FAR   AUMI881BLF.. 

Where  rvklonc  of  inU^nti.m  is  admiss.V^e.  it  is  no  ohj^tion 

wnere  <  m"  aeclarations  rel  ed  on  were  «uhs.'.,uer.t 

to  its  recepfon    '«;, /^^^^^^r^  of  Doe  v.  Allen  (d),  th. 

to  the  mak.ng  o    the  -'  ;    l^J^'-J^^  ,^,„  „,,de  by  the  testatrix 

declarations  admitted  as  evdenc  ^^^  ^ 

::rby  ^v'lg Tt  '-none  of  the  cases  which  were  .{...chI 
Lourt    o>  »»>     b'  declarations    eontemi-oraneous 

rrii.  i.':::  .v„,„Jo.  d,*,..,„,»  c,,,,,.  v 

¥i:^^rSS  :::St;:;..;t^larations  made  before  t. 

""'u  was  sUted  in  a  former  page  that  evidence  of  all  the  materiai 
f  is  of  tWat  was  admissible  to  assist  in  the  cxpos.tum  of  tlu- 
,  In  Itlmstatement  was  necessarily  qnalified  by  the  niBertion 
';t  ■  .  w^  niatnal."  becansethough  the  rviles  specially  apphca,,.. 
to  th  vTbt^^ir^^  under  consideration,  may  not  raise  any  pocul.ar 
InclTto  the  admission  of  evidence  tendered  m  support  o  a  given 
W  tet  f  that  fact,  supposing  it  to  be  proved  ought  not  to 
tact,    >ei  11  VI.  ,       'f  fi,«  will   the  evdence  in  support  of  It 

influence  the  -n^tnjction  c^t  the  ^  U^^^  .^  ^  ^^^^^^^^ 

cont..xt  and  surrounding  f  ^""'^^"^';,^;^4i^,  .^jjence  of  inten- 


(d)  12  All.  &  i:i-  +*' ;  ^^''=''- ""  ^^  '""■ 

.JJ-J  Tavl.  Evi.l.  I..  l'H«.  7th  .Hi. 
Uinl  K.-ni«.»«  Ji'^l'""'  Thomas  ^. 
■nZ.!^.  .rr.  B.  .177.  seem,  then.for.. 
to  l>|.  DverriilpH. 

;,)  Wiur.     WillH.    Pro,..    "•/'«!>'■«■ 

(•  708  In  fimvt  v.  (Irani.  I'-  «■•  •> 
/'-     1>     7-17    Blarkbuni.  .1..   (>"<'    «'«" 

where  it   is  sai.l  that   in  avpl.v  »«  the 

y  ...,"„  oop.raots  and  will-,  and  a 
..^.aterlaatude  aUnw.-,!  in  c._.nsUumK 
;^lls,  »KH-ause  in  t  hen.  the  testator  hoUU.- 
q  Ui«l,  but  that  in  a  contract  each  ,mrty 


snoke  to  the  other :  and  accordingly  it 
was  held  in  that  ease  tut  •neph.-w 
meant    "  wifes   nephew,     ah  ,.n..h 
would   not  have   l)een  n.sen-.|l.le  with 
reference  to  extrinsic  ,ir<un,.tai..«  . 
it  had  been  strictly  nit-rppt.-.  .     lh> 
deciMon  in  Grant  x.OranI  ^f'.'''^'*;; 
he-n  apprnvtHl  by  James.  I'l--^'^- 
rati    V.    Mouvlford.    I^.  «■,**,  ''j/.r 
However,  in  IM^-  v.  »."-.  L.  K..  ll«  tq. 
.t!;'::Vir.:..!essel.M..K..real,rm..lM. 
.1.  Wiaram's  propo»itw.n  and  .!■.  m"l  t" 

ollow    <irnJ  V.    0>m,l.     See  »l...  th. 

:,r,  thrown  on  r^«-;'  v,  r  .,„    by 

cottoa.  L..1.,  i"  ^'/l''''";.-"-.  i)  ' 

ind  ti;e  .Useu.ssi.m  in  /-  '- ■'  •l««'-' 

[18921  P.  83. 
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TlxToforf  a   jMTson.  to  whom  the  terms  of  the  ih'scription  an-  nurTKR  \v. 
imperftHtly  applicalih',  may  not,  by  jmrol  oviilcncf  of  facts  t<Midinf( 
to  prove  an  intention  in  his  favour,  support  his  <laiin  against 
another  person  exactly  or  more  nearly  answering  to  all  the  particu- 
lars in  the  desrription. 

Thus,  in  Mmare  v.  Robclln  {tj).  when-  a  testator  in  1785 
iRMiucathed  the  residue  of  his  estate,  m  trust  to  pay  the  interest 
for  life  to  all  the  children  of  his  two  sifters,  Heyiie  and  Kstrella ; 
in  ease  of  tlie  death  of  any.  their  issue  to  Iiave  their  respet-tive 
•sliares,  with  benefit  or  survivorship  for  want  of  issue.  The  testator 
died  in  1789,  leaving  three  sisters  :  Reyne,  who  was  never  married, 
hill  ill  17')7  changed  her  profes.sion  of  religion  from  the  Jewish  to 
the  Honian  Catholic  persuasion,  and  became  a  professed  nun, 
and  was  baptized  by  the  name  of  Maria  Hieronyma.  and  lived  at 
licnoa  ;  and  Estrella  and  Rebecca,  who  were  married,  and  lived  at 
Legiioin.  Rebecca  had  several  childrt  n,  who  set  up  a  claim  on  the 
ground  that  the  testator  intended  Reliecca  when  he  named  Reyne. 
Parol  evidence  of  the  circumstances  as  well  as  of  the  testator's 
declarations  in  support  of  this  claim  was  rejected  by  Lord  Thurlow, 
who  suggested  that  Maria  Hieronyma  might  have  changed  her 
mind,  and  have  escaped  into  this  country,  and  have  married  and 
iiiid  children,  notwithstanding  her  vow.  He  decided,  therefore, 
that  the  claim  of  the  children  of  Rebecca  was  untenable,  inasmuch 
as  there  was  a  sister  answering  to  the  name  in  the  will ;  for  he 
(onaidered  that  the  assumption  of  the  conventual  name  did  not 
prevent  the  applicability  of  the  former  name  :  it  was  a  part  of  the 
Itrofession,  and  was  not  meant  for  the  rest  of  the  world ;  the 
former  name,  therefore,  continued,  and  by  that  such  persons  were 
always  spoken  of. 

So,  in  Andrews  v.  Dobson  (h).  where  the  bequest  was  to  "  James,  Evidonco  ma 
son  of  Thomas  Andrews,  of  Eastcheap,  printer."    There  was  no 


admiiwilile  to 
cxcludp  a 


person  by  the  name  of  Thomas  Andrews  in  East«heap,  but  there  person 
was  James  Andrews,  a  printer,  who  livetl  there  :  he  had  one  son,  jJl^ripUon!" 
named  Thomas,  by  his  first  wife,  who  was  related  to  the  testator ; 
ill'  iiad  also  a  son  by  a  second  wife,  named  James,  who  was  in  no 
manner  related  to  the  testator.  The  son  by  the  first  wife  claimed 
the  legacy,  insisting  that  the  testator  meant  "  Thomas,  the  son  of 
James."  instead  of  "  James,  the  son  of  Thomas  "  ;  and  prayed  some 
iiujuiry  respecting  the  circumstances  ;  but  Sir.  L.  Kenyon,  M.R., 
said  that  though  there  were  cases  in  which  legacies  were  left  to 
persons*  by  nicknames,  and  evidence  had  been  admitted  to  shew 
{V)  1  Ve».  jun.  412.  (A)  1  Cox,  42C. 


mS-^ 


il 


&2A 


cBArnw 
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that  the  tesUtor  usually  called  the.n  thereby  >.-t  he  thou,i„  ,h.t 
thiH  was  iK-yond  all  precedent,  and  dmm.88ed  the  b.l. 

In  ttircLe  there  could  have  been  no  doubt  as  to  he  ..Ut.,y 
„{  the  ather :  but  the  difficulty  was  m  admitting  the  cla,... .  a  ..„ 
of  a  different  name,  there  being  a  «>n  ol  the  name  uned  l,v  tW 

""TTnbanis  Peel  (.).  the  testator  a,,K.inted  as  one  of  his  executors 
.r  s  Courtenay  Thor^   oi  Han^o.  g^Ue^  ,^^J^ 

;!;ten;rt«:!;«intthefatherofthe 

'  "tX^^HoUnes  V.  Custnnce  (,),  where  there  wa.  a  legacy  to  the 

.  T      f Vohert  HolmeH,  "  late  of  Norwich,  but  now  of  b.n.lon. 

clnUlren  of  Uobert    »"""^«'  ,  ^   ^^^^^  ^ad  no  relative 

named  ^^^f  ;^^f  *^f  j^Trwich  to  London,  at  the  age  of  four- 
testator,  and  had  f^or^c^'^m  «or  j^^^..     ^ 

Sir  ;;r ;  n-:^ !»;»:«: 'ai/„...p* .. ... «, 

i,,  habit,  of  mt,m.cyw.tb  the  «.t.tor^b^^  ^  ^^  ^^  .^ 

r^t-C  «  "  *  X  ■■  bu.  ■•  for,«,ly  "  ■.  .nd  ..  .0 1.»  Wi,« 

„ ..  Tb.  London  '"^''^^^j:l:^;Z^.,  .hi,  d,J,  ,,-. 

lifetim.  nvo«.d  bi.  m..ntton  ol  W™g  ■>  ^2>^^  ,„ji.i„„„, 
was  admissible. 


12    Ve:.    279;.pe    also    A.    v 
W*e.4B.&Ald.57.«ntc,p.520. 


Chenou-elh,  17  T- L.  R-./'l-- 
(t)  1  Y.  &  C.  C.  C.  bo4. 


AMBIGUITY— KVIDENCB  Of  ISTKSTIOS. 


529 


On  the  game  principle,  if  a  tesUtor  refew  to  "  my  nephow  A.  H.," 
ami  it  appears  that  he  has  two  uephcwB  of  that  luune,  one  lejjitiniate 
ttiul  the  otlior  illegitimate,  there  is  att  a  general  rule  no  umbignity, 
for  i>rimtt  facie  "  nephew  "  means  a  legitimate  nepli.-w,  ami  tin  refore 
in  cueh  a  case  evidence  is  not  admissible  to  «lifw  tliut  tlie  testator 
intended  to  refer  to  his  illegitimate  nephow  (0-  Hut  it  may  appear 
from  the  language  of  the  will  that  the  testator  applied  the  description 
of  ■■  nephew  "  to  his  legitimate  and  illegitimate  nephews  indiscri- 
niinatelv,  and  in  such  a  case  evidence  is  admissible  to  siiew  tiiut  in 
referring  to  "  mv  nephew  A.  B."  the  U'stator  intended  to  refer  to  his 
illoKitiinate  nephew  of  that  name  (m). 

Tliis  doctrine  was  carried  even  farther  in  the  case  of  Hendermn 
V.  Heiuierson  («).  There  the  tesUtor  gave  proin-rty  for  the  benefit 
of  liis  grandson,  Robert  William  Henderson  ;  he  iiad  a  graiulson  of 
that  name,  and  also  a  grandson  named  William  Uobert  Henderson; 
it  was  held  that  evidence  was  admissible  to  shew  that  the 
tesUtor  was  in  the  habit  of  calling  the  latter  Robert  William,  and 
abo  to  shew  that  he  intended  to  benefit  William  Uobert,  and  not 
Robert  William.  The  decision  seems  contrary  to  the  principle 
ifcognized  in  Churter  v.  Charter.  It  is  true,  as  Lord  Selborne 
remarkt'd  in  that  case,  that  the  principle  does  not  rest  on  a  rational 
foundation,  but  it  is  clearly  established. 

And  even  where  no  person  actually  answers  to  any  part  of  the 
description  in  the  will,  it  would  seem,  upon  principle,  to  be  impos- 
sible to  admit  parol  evidence  of  intention  in  support  of  the  claim  of 
one  to  whom  the  description  is  in  every  respect  inapplicable  :  for 
tlie  will  ought  to  be  made  in  writing;  and  if  the  testator's 
intention  cannot  be  made  to  appear  by  the  writing,  explained  by 
tlie  circumstances,  there  is  no  will  (o). 

Thus,  Sir  John  Strange  (/>),  in  citing  a  case  where  the  executor 
constituted  in  a  will  was  "  my  nephew  Robert  New,"  which  in  the 
engrossing  was  written  "  Nunc,"  and  parol  evidence  was  admitted, 
and  thereupon  New  was  declared  the  person  meant,  observed, 
that  this  would  hardly  have  done,  if  it  had  not  been  for  the  relative 
words  "my  nephew,"  and  its  appearing  that  New  was  the  testator's 
iicfihew,  and  that  he  had  no  such  nephew  as  Robert  Nunc. 

Again,   in   Miller   v.    Trovers   {q),  a  testator   devised   all    his 


cB*rrc»  xv. 

Thd  I'Uim- 

nlitM.  ii|)t< 
li'u'itonatf, 
lllf  iiIIht 
illv)iiliiiiato. 


//( iidt  faun* 


EvidencBof 
intcntiiin 
iiiadmiiuililo 
to  HUpiiurt 
•  laitn  of  uiii! 
til  wlinm  III) 
|uirt  of 
ili'Hfriptioii 
a|iiilk-». 


(0  .V,  f.«h.  [1894]  2  Cli.  »3 

(ra)  In  U.ni.H  A.i>U,m.  L18!l2j  V.  83. 

(n)  1 1905]  1  Ir.  K.  353.  Ki-c  Ke  lioir- 
"'i.>,  8  1'.  L.  R.  117. 

(o)  I'er  Lore!  Abingcr,  Doe  v.  His- 
tveh^. .'.  M.  i  Weh.  309. 

(/))  llamitshire  v.  Peirre,  2  Vcs.  218 

J.— VOL.  I. 


(?)  8  Hiiij;.  244. 1  M.  4  So.  342.  Tlu. 
juituniiMit  of  TiiKlal.  CI.,  contaiiiH  it 
full  ami  able  rxamitialioii  of  tin- 
authoritiiT.  Sic  alno  Oi.i/i  h  v.ClifJi  n, 
2  Kusn.  ;}0'»;  Ht  Vlinjy  SaciitiJ.  2  K.  St, 
J.  •>!.->;  Hr  Mtiy:.  \mn]  1  Ch.  404; 
B«rfct.  V.  Wimd,  4  Ch.  I>.  885. 
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tAROL  EVIDENCE,  HOW   PAR  ADMISSIBLE. 


cHArT«ii  XT.  freehold  and  real  estates  whatsoever,   situate  m  the  county  o{ 

Limerick,  and  in  the  city  of  Limerick,  to  trustees  and  th.'ir  li.irs. 

At  the  time  of  making  his  will,  the  testator  had  no  real  cstat.'  in 
the  county  of  Limerick,  but  he  had  considerable  real  estates  in  the 
county  of  Clare  :  and  it  was  held  by  Lord  Brougham,  L.C,  assisted 
by  Tindal,  C.J.,  and  Lord  Lyndhurst,  C.B.,  that  evidence  to  prove 
that  the  testAtoi  intended  his  estates  in  the  county  of  Clare  t..pas» 
by  the  devise,  and  that  the  word  "  Limerick  "  was  inserted  by 
mistake  instead  of  "  Clare,"  was  not  admissible. 
Evidence  of         But  this  rule  does  not  prevent  the  admission  of  parol  evidenec 
Btate  of  facts    ^^  ^y^^^  that  the  description  in  the  will  was  inserted  by  mistake, 
^ot»  c^iL.'"  and  that  there  is  a  person  answering  a  similar  name  or  description 
who  stood  in  such  a  relation  of  friendship  or  intimacy  to  the  testator 
as  to  lead  to  the  conclusion  that  he  is  the  person  whom  the  t.'stator 
intended  to  benefit  (r). 

The  limits  of  the  doctrine  are  also  illustrated  by  the  case  of  Re 
Ofner  («),  where  a  contemporaneous  memorandum  in  the  testator's 
handwriting  was  admitted  as  evidence  to  identify  a  person  wronjly 
described  in  the  will ;  the  fact  that  this  memorandum  iiappened 
to  be  instructions  for  the  will  was  held  not  to  make  it  inadmissil.le. 


(f)  Supra,  p.  512. 


(>.)  [I '.Km)  1  (Ml.  m. 
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niiljl  It  I'lirliiil  liiti  rint  U^'> 


not 
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uoiioral 
<li)etrim'. 


L— Nature  and  Extent  of  the  Doctrine. —Although  Mr.  Jarman  Exi.i.t  of  th.> 
statos  the  general  doctrine  of  election,  he  does  not  deal  with 
it  except  so  far  as  it  is  applicable  to  a  particular  class  of  cases, 
namely,  where  a  testator  disposes  of  his  own  i)roperty,  and 
also  professes  to  dispose  of  property  which  does  not  belong 
to  him.  There  are,  however,  other  classes  of  ca-ses  to  which 
the  doctrine  is  applicable.  Some  of  them  are  referred  to  in 
connection  with  appointments  under  powers  (a).  Questions 
with  regard  to  election  also  arise  where  persons  to  whom  benefit.s 
are  given  by  will  have  claims  on  the  testator  arising  out  of  a  trans- 
action entered  into  by  him  during  his  lifetime  ;  as  in  the  case  where 
a  father,  on  the  marriage  of  one  of  his  children,  covenants  to  settle 
property  on  the  child,  and  afterwards  gives  benefits  to  tliat  child 
by  his  will.    This  subject  is  considered  elsewhere  (6). 


The  limits  of  the  general  doctrine  were  discussed  in  Wollaston  v.  Umiu  uf  ii,o 
Kimj  (c),  where  James,  V.-C.    said :  "  The  rule  laid  down  by  the  ''<><^^<rinr. 


(«)  Chai).  XXIII. 

(fc)  Chaj).  XXXII.  The  caws  whore 
ail  infant  Is  put  to  her  election  w'.iether 
"111'  will  take  iiider  or  against  a  seftle- 
iiHiit  made  on  her  marria){e  (a«  in  Bar- 
row  V.  Unnmr,  4  K.  &  .1.  409  ;  Uodhng- 
Inn  V.  <  ''MrimjtoH.  I,.  R.,  7  H.  L.  8fv4  : 
Oirttr   V.    .S'lttfr,   |.1891J    3    Ch.    553: 


[1892]  2  Ch.  278;  Edwards  v.  VarUr, 
{\mi]  A.  C.  3110;  Vidilz  V.  VHnrjan. 
118991  2  Ch.  otm  :  [19<X))  2  Ch.  87,  and 
ca-ses  there  cittxl),  do  not  fall  within  the 
scope  of  t  his  work. 

(r)  L.  R.,  8  Eq.  Iti.).  174.    See  Cray. 
Pt-rp.  f  5Ula. 
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Master  of  the  Rolls  in  Whistler  v.  Webster  (d),  is,  in  general  Krin., 
*  tlmt  no  man  shallclaimanvbenefit  under  a  will  without  conf<.i  ming, 
so  far  as  he  is  able,  and  giving  effect  to  everything  contanvd  in  it 
whereby  any  disposition  is  made  shewing  an  intention  that  siuh  a 
thing  shall  take  place.'    This  rule,  expressed  in  these  t.-rnis.  was 
certainly  not  applied  in  the  case  of  Carver  v.  Bonks  («)  and  the  .asos 
which  foUowed  it.    There  it  was  clear  that  certain  persons  were 
intended  to  take  benefits  under  the  will,  and  other  persons  were 
allowed  to  take  other  benefits  without  conforming  to,  and  giving 
effect  to,  the  first  dispositions,  and,  in  fact,  after  defeating  them. 
But  why  ?     The  onlv  intelligible  principle  which  I  can  find  is  tliat 
it  was  held  that  the  failure  of  the  first  dispositions,  so  far  as  they 
failed  did,  under  the  will  itself,  enure  for  the  benefit  of  the  legatees ; 
that  the  legatees  were  allowed  to  retain  both  benefits  because  they 
took  both  as  legatees  under  the  will  itself  without  calling  in  aid  any 
other  instrument  or  any  adverse  title.    It  results  in  this,  tliat  the 
rule  as  to  election  is  to  be  applied  as  between  a  gift  under  a  will 
and  a  claim  dehors  the  will,  and  adverse  to  it,  and  is  not  to  be  applied 
as  between  one  clause  in  a  will  and  another  clause  in  the  same  will." 

Questions  of  election  sometimes  arise  where  a  testator  iiialces  a 
bequest  or  devise  to  A.  on  condition  that  A.  releases  some  right  or 
tran-sfers  some  property  of  his  to  B. ;  here  A.  must  elect  whether 
he  will  comply  with  the  condition  or  forfeit  the  gift  under  the  will  (;). 

The  cases  in  which  one  of  several  houses,  pieces  of  land,  chattels. 
or  other  kinds  of  property,  is  devised  or  bequeathed  in  such  a  way 
that  the  devisee  or  legatee  has  a  right  to  elect  which  he  will  take, 
are  discussed  elsewhere  (</). 

Dootrim-  of         "  The  doctrine  of  election,"  says  Mr.  Jarman  (//),  "  may  he  thus 

elecUon,what.  ^^^^^  .  rpj^^j.  j^^,  ^^^0  accepts  a  benefit  under  a  deed  or  will,  must 

adopt  the  whole  contents  of  the  instrument  (/),  conforming  to  all  its 


Condition. 


Right  of 
iteloctioii. 


(d)  2  Ves.  jiin.  3»i7. 

(e)  2  Kuss.  &  Jly.  301.     ^    „    „  „, 

(  f)  Wilkinson  V.  D(nl.  L.  K.,  0  Lh. 
33<j;  where  Kast  v.  V,H>k,  2  Ves.  sen.  Hit. 
18  explaincil:  Bowjhfon  v.  Bi>ii'.lht<,n.  . 
Ves.  sen.  12  ;  Coole  v.  Gordon,  Ir.  K.,  11 
Eq  279;  Thornton  v.  Thornton,  11  Ir. 
Ch  474;  Conby  v.  Lord  Ashtown.  10 
Ir.'cb.  219;  Re  Karl  of  Seflov,  [18981 
"  Ch  378.  A  condition  that  a  certain 
fund  or  iiroi«>rty  shall  be  brought  into 
hotchpot  obviously  does  i""'  «>J«  V»^ 
leontce  a  rinht  of  eU'otion :  Mtddleton 
w!^  Windrows,  U  R.,  K"  K.].  212. 


{(/)  Ante.  ]).  460. 

(/i)  First  edition  of  this  work,  p.  3S.'. 
Tlie  two  Icadinjr  cases  of  .Vr.^*  \.  Mr- 
ddtnit.  2  Vein.  581.  and  W/(.i:/i.W  \. 
SlnntjiM.  V.  t.  Tall).  17ti.  arr  iiiv.'ii  in 
W  liite  and  Tudor's  h.  C.  with  valual*' 
notes. 

(i)  The  "instrument"  may  consul 
of  sfveral  documents  carrjinL'  out  one 
entire  disiKisition  :  Hr  If'"*"..!/'.  !»  L- 
R.  Ir.  304,  in  wliicli  Kiikhim  v.  Snnih. 
1  Vea.  sen.  2o8  and  Hiicix  v.  ''r,J.y.  4 
De  (1.  *  S.  201  are  cited. 
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provisions,  and  renouncing  every  right  inconsistent  witli  it.  If,  tiiere- 
fore,  a  testator  has  afTecteil  to  (lispose  of  property  whieli  is  not  liis 
mvn,  anil  has  given  a  benefit  to  the  person  to  whom  tliat  jimperty 
luiongs,  the  devisee  or  h'gatee  accepting  tlie  l)enefit  so  given  to  him 
must  make  good  the  testator's  att^'mpted  disposition  ;  but  if.  on 
the  contrary,  he  elioose  to  enforce  liia  proprietary  riglits  aaainst 
the  testator's  dis|)osition.  e(|uity  will  se(piester  the  property  given 
t(i  him,  for  tiie  purpose  of  making  satisfaction  out  of  it  to  tlie 
I)er.;"n  whom  he  has  disappointid  by  tlie  .nssertion  of  those  nglits. 
•■  All  anonymous  case  in  <Jilb.  ('as.  in  Kij.  (/)  furnisiies  a  simi>K> 
illustration  of  the  principle.  A.  seised  of  two  acres,  one  in  fee,  and 
the  other  in  tail,  and  having  two  sons,  by  his  will  d-vised  the  fee- 
sim|>le  acre  to  hi.s  eldest  son,  who  was  issue  in  tail,  and  the  entailed 
acre  to  his  youngest  son,  and  died.  The  eldest  son  entered  ujion  the 
eiitaili'd  acre,  whereupon  the  younger  son  brotight  his  bill  against 
his  brother,  that  he  might  enjoy  the  entailed  acre  devised  to  him. 
(Pi-  else  have  an  equivalent  out  of  the  fee  acre  ;  because  his  father 
plainly  designed  something  for  him.  Lord  Cowper  said.  '  The 
devise  of  the  fee  acre  to  the  elder  must  be  understood  to  be  upon  the 
tacit  condition,  that  he  shall  suffer  the  younger  son  to  enjoy  (piietlv, 
or  else  that  the  younger  son  shall  have  an  equivalent  out  of  the  fee 
And  he  decreed  the  same  accordinglv."     This  case  is  the 
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more  remarkable,  as  shewing  the  length  to  which  the  doctrine  of 
election  has  been  carried  ;  because  the  elder  son  was  actually 
entitled  to  both  acres  by  his  better  title  as  general  or  special  heir, 
and  took  nothing  under  the  will.  Yet  the  mere  intention  to  give 
him  property  by  the  will  was  held  sufficient  *^  »  put  him  to  his 
election  (k). 

Hut  a  devisee  or  legatee  is  not  precluded  fnmi  claiming  deriva-  Uvs  not 
lively,  through  another,  prop(>rty  which  such  other  person  has  '"'"••"'  '< 
taken  in  opposition  to  the  will.  Thus,  a  man  may  be  tenant  by  the 
curtesy,  in  respect  of  ai.  estate  of  inheritance  taken  by  his  wife  in 
opposition  to  a  will  under  which  he  has  accepted  benefits,  without 
affecting  his  title  to  those  benefits  (/).  For  compensation  having 
om-e  been  made  by  the  w=fe  (in)  cannot  be  exacted  a  second  time. 


<lriivativi' 

I'l.'UIII!!, 


1/1  AiMii..  (iill).  C'as.  K(i.  ]">;  MCI- 
also  I'll'.  Ch.  :).">1  ;  :  ..It's  .Suppl.  to 
V.s.  :;.->0 :  2  P.  W.  19!t ;  I  Vc-!.  sen. 
2:U;  I  Bi.  i*.  e.  Tom.  :}(KI :  :( il).  I(>7; 
Atiili.  :WS.  1  Kil.  ,-);!i  :  :i  Hi.  C.  ( .  31ti ; 
IH'iki  V.  Hinihnn/.  4  Hr.  ('.  ('.  21  ; 
li'ilmn  V.  fjord  Tmniiliiml,  2  Vi's.  jiiii. 
B'J3:  .")  Vcs.  .-il.-. ;  Tliillu>-nn  v.  MtHxl- 
ford.  i;t  Ves.  2*H>;  1  Dow,  240;  Dilton 
V.   Varktr,  1  .Sw.  359,  and  Oreltun  v. 


Ilaicard.  ib.  4n!(,  with  Mr.  SwaiistoiiK 
ci'lfhiatiil  iiolcst;  .IWy  V.  (litrdnn,  ."J 
Kiiss.  278:  2  Dnw.  !t:t. 

(<•)  Sru  Srhrnilir  v.  Sehroilir,  Kay, 
.-)S4-.JHti.  Hul  :i  Pri.  .-)7:t,  Hicharda, 
C.  K.  .Itil). 

(/)  l.ndfi  Ctra/i  V.  I'lillniin.  2  VeH. 
jiiri.  .")44,  3  Ves.  .t8t. 

(hi  I  2  Ve».  jun.  5oo. 
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cHArrKH  XV,    And  a  devisee  or  legatee  who  claims  der.vat.vely  thmuph  a.othet 

owner  took  subject  to  an  obligation  wh.ch  he  has  discharg...!.  or 
subject  to  no  obligation  whatever,  can  make  no  difference :  thus  on. 
co-heiress  electing  to  take  under  a  will,  may  retain  a  sharo  whuh 
since  the  testator's  death  has  descended  to  her  from  a  d., -asnl 
co-heiress,  although  bound  to  give  up  her  own  original  .slmr-  (.) 

It  must  however  be  understood  that  the  obligation  attaches 
on  whoever  at  the  testator's  death  is  true  owner  of  the  pr..,.ortv 
wrongfuUv  disposed  of,  and  to  whom  also  a  benefit  is  g.v.n  hv 
the  will  "  This  is  the  point  of  time  to  be  regarded.  And  it  matters 
not  from  whom,  or  by  what  previous  acta  or  devolutions,  such 
owner's  title  was  derived  (o).  ,  •  , 

The  doctrine  does  not  depend  on  any  supposed  intention  of 
the  testator,  but  is  based  on  a  general  principle  of  ...,mty^ 
Consenuentlv  the  obligation  of  electio,.  extends  to  the  wl,ol,.  of 
the  benefits'taken  under  the  two  instruments  or  titles  ,')• 

If  the  property  which  the  testator  affects  to  dispose  of  belongs  to 
several  as  tenant  for  life  and  r-mainderman,  each  has  a  sq.arato 
right  of  election  (q).    And  if  the  person  on  whom  the  obligation  to 
elect  is  cast  dies  without  having  elected,  and  his  property  .Icvilves 
on  several  persons,  each  of  them  has  a  separate  right  of  eh-ction  (r). 
If  A    the  person  who  is  bound  to  elect,  elects  to  take  against  the 
wiU  but  dies  before  B.,  the  disappointed  legatee  or  devisee,  asserts 
his  rights  A.'s  estate  is  liable  to  make  compensation  to  B.  toth. 
extent  of  the  benefii^  which  A.  was  entitled  to  receive  under  th. 
will  (s)     In  Pkkersgill  v.  Rod<jer  (t),  a  testatrix  bequeathed  a  sum 
of  15 OOOL  (which  really  belonged  to  her  four  children,  U..  J..  R.. 
and  H  in  equal  shares,  subject  to  the  testetrix's  life  estate)  to  H. 
and  H  in  equal  shares,  and  devised  her  real  estate  to  J.,  subject  to 
the  payment  thereout  of  a  sum  of  10,000i.  to  W.    The  son  J.  died 
before  his  mother,  having  by  his  will  g^ven  his  real  estate  to  one 
person  and  his  personal  estate  to  others  ;   he  left  issue,  so  that  tli. 


Intention  of 
testator. 


Election  by 

several 

persons. 


(n)  W'i7»o»  V.  WiUon,  1  Dc  G.  &  S. 
152.     And  see  Houells  v.  Jenkins,  2  J. 

6  H.  70() ;  Grissell  v.  Swinhix;  L.  R.. 

7  E<i  201.     But  see  i>or  I  orJ  Moncrielf, 
L.  K..  7  U.  L.  79. 

(o)  Cooper  V.  Cm}wr,  L.  R.,  C  Ch.  li>. 
7  H.  L.  53.  In  that  case  a  oerson  wlio, 
if  he  had  survived  the  ti-statrix,  would 
have  been  jmt  to  liis  election,  dii-d  ni- 
testate  in  her  lifetime,  lea.ina  children, 
who  were  his  next-of-kin  :  it  was  held 
that  they  were  bound  to  eUct.  an  allow- 
ance being  made  for  the  i  ebts  of  the 


R.,  7  H.  1.. 


deceased. 

(/))  Vo)>i>fr  V.  Cooper. 

53. 

(,)   Ward  V.  Bnui/h.  4  \  (•«.  t.23. 

(r)  Fytfhe  v.  Fylrhr,  10  L.  r._:U:i- 
The  report  of  this  case  in  L.  K..  7  h\. 
4!)4,  is  so  incomplete  as  lo  he  iiliiv"' 
worth.ess.  See  also  Utirrii  v,  U'ulbii: 
2  K.  &  J.  473. 

(.«)  Rivjeri  V.  Jomi.  3  Ch.  1>.  •*»; 
7  Ch.  D.  345  ;   H(  CarpenUr.  ,")1  1..  T. 

773. 
(t)  5  Ch.  D.  103. 
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(Icvwf  to  him  of  the  real  estnto  iindtT  the  original  tontatrix's  will  did 
not  I'lpst*  :  it  was  hold  by  .It'ssfl,  M.U.,  that  the  tlisappdiiitcd  l('j»a- 
t  I's  under  that  will  were  entitlei!  to  compensation  out  of  the 
nal  estate  devised  to  J.,  but  that  no  case  of  election  arose  against 
liis  rcsiiluary  legatees. 

Where  several  were  disappointed  the  sequestered  property  iH 
divided  among  them  in  projjortion  lo  the  value  (;f  the  interest 
(if  which  they  are  disappoin'    I  («). 

In  all  cases  of  election,  the  amount  of  compensation  is  a.scertained 
us  at  the  ilatc  of  the  te.stator'.s  death  ((')• 

Tiie  ])ractical  working  of  the  rule  as  to  compensation  in  ca.scs 
of  election  is  exemplified  in  Re  Booth  (c).  In  that  case  a  testator 
wiiH  absolutely  entitled  to  certain  lands,  and  was  also  tenant 
for  life  of  other  lands,  without  any  power  of  dispfwition  over 
tliom,  the  persons  entitled  to  tliem  subject  to  his  life  interest 
hciiij;  such  of  his  children  a.s  attained  twenty-one.  Wv  his  will 
lie  devised  his  own  lands  and  the  settled  lands  to  some  of  his 
children  and  to  other  jjcrsons  in  various  shares,  the  shares  of  the 
cliiUlren  under  the  will  not  corresponding  to  their  .shares  under 
tlie  settlement,  (.'onsetpiently  the  interests  of  three  cla.sses  of 
persons  had  to  be  considered,  namely  (A)  persons  entitled  und<T 
the  settlement  to  whom  the  testator  gave  })art  of  his  own  property 
and  also  purported  to  give  .shares  in  the  .settled  pro|)erty  ;  (B) 
persons  entitled  under  the  settlement,  to  whom  the  testator  gave 
no  |)art  of  his  own  property,  but  purported  to  give  shares  in  the 
settled  property  ;  and  (C)  persons  not  entitled  under  the  settlement, 
towhomthe  testator  purported  to  give  shares  in  the  settled  property. 
.VU  the  persons  comprised  in  classes  (A)  and  (H)  elected  to  take 
against  the  will,  the  result  being  that  some  of  them  were  deprived 
of  tlie  shares  in  the  settled  property  purj)orted  to  be  given  them 
hy  the  will.  It  was  held  (first)  that  the  members  of  class  (A)  were 
entitled  to  compensation  inter  se,  so  that  every  member  of  class  (A) 
was  bound  to  niak'  compen.sation  not  only  to  class  ((')  but  also 
to  every  other  memoer  of  class  ^A) ;  and  (seco:idly)  that  all 
compensation  received  by  any  member  of  class  (A)  formed  part  of 
the  benefits  received  by  him  under  the  will. 

If  lie  property  which  the  testator  professes  to  dis[)o.se  of  does 
not  belong  to  the  legatee,  no  case  of  election  arises.  In  Re  Lord 
Chisliam  (r),  certain  heirlooms  were  settled  by  deed  upon  trusts 

i'l.  lldiiellH  V.  Jinkins.  1  D.  .1.  &  .S.  {x)  31    fli.    1).  40ti.     ('(iniiiarc    llie 

"l^'  cases  where  a  married    wninaii  U    re- 

(r)  Re  Hamoek,  [190.5]  1  Cli.  It!.  strained  from  anticipation,  post,  p.  5,53. 

(«■)  [19tW]2Ch.  321.  t~         1-        I- 
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KLECTION. 

under  wl.    h  they  were  to  go  with  the  possession  of  a  honse  of  wliirli 
tlie  testator  was  tenant  for  life,  with  remainder  to  A.  as  tenant  for 
life ;  the  testator  heqiientlied  these  heirlooms  upon  tru.st  for  sale 
for  the  benefit  of  H.  and  (*.,  and  gave  his  residue  to  A.    It  was  held 
hv  Chittv,  J.,  that  no  case  of  election  arose,  because  A.  coukl  not 
give  up  the  heirlooms.     The  learned  judge  distingul^^hed  tiio  casi- 
before  him  from  the  case  of  n'i7;iVi»i.<t  v.  Ma>fne  (y),  in  which  a  testa- 
tor bequeathed  a  legacy  to  a  married  woman,  and  purport fd  to 
dispose  of  a  fund  in  which  she  had  a  reversionary  interest  under  her 
marriage  settleimiit.   and  it  was  held  that   the  legacy  must  be 
impounded   imtil   the   reversionary   interest  fell    into  possession. 
WilUnms  V.  Ma"-      ^"m    to  have  been  decided  in  accordance  with 
the  views  held  i  '     >    of  Ajipeal  in  Robinson  v.  Whcelirriijlil  (z). 

The  doctrine      '  "ii  clearly  applies  as  well  to  contingent 

as  to  vested  rights  (>.,  a,id  to  reversionary  and  remote  as  well  a.s  to 
immediate  interests  {h).  "  Lord  Hardwicke,  indeed,"  as  Mr. 
Jarman  points  out  (r).  '  at  one  time  seems  to  have  thought  that 
it  dill  not  extend  to  a  remainder  expectant  on  an  estate  tail  (d) ; 
but  the  notit)n  stands  upon  no  intelligible  principle,  and  is  incon- 
sistent with  his  Lordship's  own  decision  in  Graves  v.  Fornmi  (e), 
in  which  he  woidd  not  allow  an  heir  at  law  to  whom  an  estate 
for  life  in  remainder  after  an  estate  tail  was  devised,  to  take  it  with- 
out giving  up  a  copyhold  dispo.sed  of  to  another,  but  upon  wliieli 
the  will  could  not  (in  the  then  state  of  the  law)  operate,  for  want 
of  a  previous  surrender.  The  heir  it  seems  (strangely  enough) 
elected  to  take  the  estate  for  life  in  remainder,  and  eventually 
got  nothing  ;  the  tenant  in  tail  having  acquired  the  fee-simple  by 
suffering  a  common  recovcrj'." 

Mr.  Jarman  continues  (/) :  "  It  ia  immaterial  in  regard  to  the 
doctrine  of  election,  whether  the  testator,  in  disposing  of  that  which 
is  not  his  own,  is  aware  of  his  want  of  title,  or  proceeds  on  the  erro- 
neous supposition  that  he  is  exercising  a  power  of  disposition  winch 
belongs  to  him ;  in  either  case,  whoever  claims  in  opposition  to 
the  will,  must  relinquish  what  the  will  gives  him  (</).    This  seems  to 


(V)  If.  R  ..  1  K<|.  .".19. 

(z\  ti  D.  M.  &  U-  5:V'>.  disapprovinff 
Watl  ■.  Will.  l.-..Sim.  rt\X 

(n)  Per  Lord  Loughboroiiiih,  2  Yen. 
iun.  fiiHl.  f.97. 

(h)  Webb  V.  End  nf  Shfifte.-bury,  7 
Ves.  480;  Wilmn  v.  I^rd  John  Towns- 
hfnrl.  2  Ves.  jun.  <>97. 

(c)  First  e<l.  p.  38(). 

{d)  Bnr  V.  /Jcr,  3  Br.  V.  f".  Toml. 
178,  n. 


(f )  Cite<I  3  Vc*  67  :  si'e  Mnhon  v. 
Morgan,  6  Ir.  .lur.  173. 

(f)  First  ed.  p.  387. 

(7)  Whistler  v.  Webster.  2  Ves.  jun. 
370  •  TKMiKion  v.  Woudwrd.  13  ili. 
221  ;  Welby  v.  Welby.  2  V.  i  H.  W. 
ovemilinj!  Cull  v.  Showfll.  .\nil).  7iT. 
unless  deeided  on  the  (irounil  of  tlir 
creat  lapse  of  time,  which  seem-*  invb- 
able.     Re  Brooksbank.  34  Ch.  D.  HW. 
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r.'.siilt  from  the  impossibility  of  knowiufj  witli  certainty  tliat  tlii«  iiuptkr  xvi. 
ti'stator  would  not  liavc  nmdp  tin'  liisixwition,  liail  In-  Ix-i-ii  acciiratclv 
«n|tiainttHl  witli  the  title  ;  aiui  (as  a  great  jtiilp-  lii>^  observed), 
•  niilhin};  <an  be  more  danuerous  than  to  .s|MM'ulate  ii|iiin  what  he 
would  have  done,  if  he  had  known  one  thing  or  another  "  (A). 

"A  (jUPstion  which  han  been  murh  discussed  is,  whether  the  I'limiiilf  .if 
jiiineiple  gitverning  oases  of  eh'ctioii  under  a  will  is  forfeiture  or  '  "  """' '" 
compensation;  or.  to  speak  more  explicitly,  whether  a  jicrson  claim- 
ing against  a  will  is  bound  to  relinquish  the  benefit  thereby  given 
to  him  in  toto,  or  only  to  the  extent  of  inih'innifying  the  persons 
ili?tappninted  by  his  election.  The  strong  current  of  the  authorities, 
pailicularly  those  of  a  recent  date,  is  in  favour  of  the  prin<'iple 
of  com|)cji.sation  (y)  ;  interrupted,  certainly,  by  some  dicta  {k), 
ttliich  .seem  to  favour  the  doctrine  of  forfeiture  (/).  In  the  ca.se 
oidrtrn  v.  (I'nrn  {in).  Lord  KUlon  is  generally  suppo.sed  to  have  used 
expressions  indicating  a  similar  opinion.  His  Lonlship,  however, 
expressly  admits  the  cases  to  have  decided  that  the  party  ele<-ting 
iij^ainst  a  will  was  not  bound  to  give  up  more  than  was  enough 
to  make  satisfaction  for  that  which  was  inteniled  for  another  ;  and 
when  his  liordshi|)  states  tho  contrary  doctrine,  it  is  with  reference 
to  the  case  before  him,  which  arose  ui)on  a  deed,  '  in  which,'  he 
observed, '  as  it  is  a  contract,  it  is  very  difhcult  to  .say  that  compen- 
.sation  only  is  to  be  made  '  (n).  The  doctrine  <»f  comjjensation 
was  also  subse([uently  recognized  by  the.satne  high  authority  in  the 
House  of  Lords,  in  Ker  v.  Wmtehope  (o),  as  well  as  in  the  earlier 
and  much-discussed  case  of  Lird  RntwUjfe  v.  Pnrktfm  (/>) ;  and  wore 
It  not  that  the  ccmtrary  doctrine  has  received  the  support  of  a 
gentleman  of  great  ability  and  eminence  ((/).  the  writer  woulil  not 


(//)  Sec  Sir  K.  I'.  .Anlcnn  juilyinctit 
ill  IVIiiillir  V.   H'./w/i;.  L*  Vcs.  jiin.  ;i70. 

;  t\>hf,lfr\.  Mitfnnl.  -2  K.j.  I'n.  \\). 
:!ii;t.  Htatiil  friMii  Heir.  I.i'i.  I  .^w.  44!t ; 
/(or  V.  Hut.  W  Br.  P.  (".  Tonil.  107  • 
Ardi.inifr  V.  Hi  mill.  2  Dick.  4ti3;  L^wi.^ 
\ .  A'ln.;.  2  Hr.  C.  C.  (KM) ;  FnW  v.  Lord 
UnrniKiUiii.  :{  Hr.  ('.  C.  2H4  :  Wake  v. 
Itimhiinj.  1  Vis.  jiui.  .">2:{  ;  Whinllrr  v. 
lliMir,  2  V(!<.  jiin.  372  :  Ladi/  Ctimii 
V.  Pull, nil/.  2  \Vs.  jiiii.  .-)(J0  :  Ward  v. 
/(./«•//;.  4  Vcs.  (;27  ;  Danhwmd  v.  I'ei/- 
(mi,  I8V0S.4O:  lt%%v.  B'.%.  2V.'& 
li.  I!«t.  (,S,T  these  caw^  stati'-il  in  Mr. 
S\\nii«t(iirs  n()t<'  to  Ontliiii  v.  Ilmmrd 
1  Sw.  4:t;i)  ;  TiIiIhIs  v.  TMiU.  Jac 
.117. 

[k]  Cowperv.  Scott,  3  P.  W.  lift; 
Cinkm  V.  Ihllirr.  I  Ve".  ften.  23.5  ; 
Ji orris  V.  burroughs,  1  Atk.  404;   Vil- 


larealv.  Uml  llnlway.  I  l?r.  ('.  C.  2!»2,n.; 

H'/Aii(H  V.  Tnini-ihi  nd.  2  Vcs.  jnii.  (>it7  ; 
Wiimn  V.  .Miiiint,  3  Vcs.  104  ;  llnitime 
V.  Miiiirk.  10  Vcs.  CO't:  Thilliiinnn  v. 
Woodford.  13  Vcs.  220. 

(/)  .Ami  liy  ail  cxpn  ss  ilccisioii  of 
Konl  Kaiiirilfllc  to  tluii  iffcct  :  Onin- 
ivoiid  V.  I'l  iniif.  12  Uiav.  401). 

(in)  2  Mcr.  'Sll. 

Ill)  l",t  Vcs.  1)08. 

('.)  1  nii.  i. 

(/>)  <■)  Dow.  140. 

i'l)  1  Roper's  Husliaiiil  ami  W'ifi'.  by 
.tacoli.  .">(i.  11.  ;  ••  The  writer  under 
.standi  that  other  cniiiient  eiiuily  law- 
yers concur  in  Mr.  .laeoh's  views." 
(Note  liy  Mr.  .Tarman.)  Sec  also  Sic.'. 
I'ow.  |i.  ."."i,  8tli  eil.,  where  the  doc- 
trine o{  f.-irfeitiirp  i-  [ir.'ferr'-d. 
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ELECTION. 

have  thcmght  the  point  ojM.n  to  di«M.H«ion."     It  m  now  g.-n.-mUy 
accepted  as  the  settled  doctrine  of  the  (•o,irt(/'). 

1(  the  person  who  is  put  t..  his  election  electa  to  take  und-r  the 
will,  no  <iue8tion  of  compnsation  arises  (»). 

Mr.  Jarman  continues  (t) :  "  In  order  to  raise  a  case  of  el...„o„ 
there  must  b:  a  ,>er>,onal  competency  .m  the  part  of  the  author  of 
the  attempteddisp<«ition,asthedm.trineisfounded  on  ujtH,t,..,M,<). 

which  supUses  such  competency.     Thus,  under  the  ohl    jw.  wi.... 
,K.rsonaltV  was,  and  real  estate  was  not,  disposable  by  the  w,i  of 
;  person  under  age,  the  heir  of  the  infant  testator  was  .d.nw..  to 
tale  his  real  estate  in  oppositton  to  the  wl    w.thot.t  re  ,n.,usl,,M, 
a  legacv  bequeathed  to  him  by  the  same  w.U  (.•)•     And  th.m,-!,  ti,. 
disability  of  coverture  is.  in  some  respects,  d.sttnRu.sha.le  fm,,,  a„.l 
less  absolute  than  that  of  infancy,  (a  feme  covert  hav.n,.  ,    .s 
said,  a  disposing  n.ind,  but  not  a  dispas.ng  power,  wh.le  a„  .nfa„, 
has  .either  the  one  nor  the  other.)  yet  the  prmcple  seems,  a.or.hn, 
to  the  authorities,  to  apply  to  the  attempted  .hsposttu.ns  of  .narr,,-! 
women      If,  therefore,  a  feme  covert,  hav.ng  a  estamentarv  ,...wo:. 
Tak     an  appointn.ent  by  will  in  favour  of  her  husban.l,  an.     y  tW 
Le  will  professes  to  be,,ueath    to   another  perso.ud  estat.    o 
Xhhr  power  does  not  extend,  the  husband  may  take  the  ...njh, 
Tp^ointed'to  him,  and  also  defeat  the  in'  nded  bequest  of  the  o„.er 
property,  bv  the  assertion  of  hi.*  marital  right     (>r). 
^1  if  a  married  woman,  subject  to  the  old  law.  ma  es  a  val  1 
tesVamentary  disiM^sition  in  favour  of  her  heir,  and  atten.pt.s  ,o 
devtT  r  al  estate,  not  settled  to  her  separate  use,  to  a  stra,,,.^ 
tlheir  is  not  put  to  his  election  (x).     Or  if  she  make,  a    alul 
alltment  of  personalty  in  favour  of  her  next  of  km.  an    an 
iS  apiK^intnlent  of  another  fund  to  strangers,  the  next  of  k,n 
are  not  put  to  their  election  (?/).  .         „    t 

But  if  a  married  woman  attempts  to  dispose  by  will  of  proport 
wh^h  belongs  to  her  husband  otherwise  than  ,ure  mant,.  a.l 


(r)  Sekn^rr  v.  Srhr<>d.t:  Kay.  r>'T8 : 

"1  Ch  V  "TS.  Compare  Onfil/i  ti""- 
'rnwen'y.  Srnll.  2f.  t'h.  1).  Sr.«. 

{,)  R(  Lord  rh'''<hnm.  tU  <  h.  U  -J*'!', 
anil  ca.sc.<  there  citwl. 

(0  First  cd.  p.  388.  . 

(„,  Tl.alis,  a  disposhis;  inn-nfon.r.ot 
an  intention  to  put  the  owner  to  Ins 
election:   see  per  Lord  Cairns,  Cooper 


V.  roo/xT.  L.  R.,7H.  uti.. 

(r)  Ihnrle  v.  r.ninhdvk:  1  \i's.si_ii. 
•«I8  See  He  A  mhrmn.  \  l'.m:,l  i  Ih.  ."■ 
"(,■,.)  R,>/.v.C<W.-.//.!»Ve.  :t7(l.  Thr 
pas^aee ahove  quoted « as ref.rred to Ijv 
Kav..I..  in  Rf  Of  H<i"ih  A,i.r<..«,  .mL 
,1.  €h.  4fi.  as  a  correct  »tiilement  of  tin- 

'*Til   «'■      ^<'     ""  ^^      '""""""'■    ■" 

T..  .T.  Ch.  4li.  ,,     ,     R    ■ 

{y)   HIaiklock   V.    OrifU,  t-   ft.  • 

Eq.  215. 
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niuk»'!«  a  valiil  «lwpoHition  of  other  |>ro|HTtv  in   hin  favour.  In-  w  <  lun'M  wi. 
tmlliul  to  cltTt  (:). 

In  Hich  V.  Vitckell  (ritwl  by  Mr.  Jnrman.  niipni)  tin-  will  was  i.;^,,,,,  „, 
whollv  inoperative,  except  an  tc»  the  te.statrix's  scpHrute  cMtiite ;  ^l-  W  I'. 
if  had  not  b<'en  provwl,  and  could  not  be  provetl  without  the 
h\ir*litind'n  anaent.  Sinre  the  Married  Women's  Property  ActH,  the 
will  of  a  married  woman  is  entitled  to  probate  (unfi-,  j>.  I.'t).  and 
It  is  submitted  that  this  alteration  in  the  law  has  retideretl  obscilete 
the  doefrine  stated  above  by  Mr.  .larman.  He  Harrin  (n)  seenm 
to  have  been  partly  decided  on  this  ground.  In  that  ease  a  testa- 
trix jjave  her  husband  an  annuity  of  1(H»/..  and  beijueallied  to 
l.  a  ;iold  wateh  which  had  formerly  Iwhin^  =1  !)  'ht.  but  became 
her  huslmndV  pr<>|MTty,  jure  mariti  mi  her  maiiiage  in  IHT.'J :  it 
was  held  by  Parker.  J.,  that  the  hii    )iind  wa.<«  I'^t  itn  hi     ■U'ction. 

Where  under  the  old  law    a  test     ,,r.  by  a  will  siirt 
of  execution  to  pas,s  personal  estate,  but  not  ailiiju^ 
for  the  devise  of  freehold  estate,  devised  «ueh  es' 
heir,  to  whom,  by  the  same  will,  he  becjueatlied  a  i.j; 
election  aro.se  against  the  heir  (6),  unless  the  Irir,!, 
luiiueathed  upon  the  express  condition  that  hcshoiii 
devise  (c).     Of   course  this  (piestion  cannot   Uiiw  .ni- 
made  or  re|)ublished  since   the   year    I8;57,   which,    it 
p.xecuted  for  the  becjuest  of  a  personal  legacy,  will  also  i. 
to  dispose  of  freehold  estate.      Nor  is  this  the  only  instaii< 
the  Wills  Act  has  tended  to  narrow  the  practical  t-awvv- 
doctrine  under  consideration;    for  now  that  the  devi-Mi'; 
extends  to  after-ac(|uired  real  estate,  it  can  no  longer  be  a  i| 
(us  formerly  (rf/),  whether  the  testator  has,  by  attem|)ting  t 
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KiTwt  of 
I  Vict.  f.  2i>. 
on  il'K'trinp. 


(:i  OiHlU  V.  Aewinlh,  L.  R.,  9  Ei|. 
.■.lit. 

(.11  |l!KMt|  2  Ch.  20«>.  In  hU 
judnnviit  I'lirkcr.  .T.,  wfrns  to  doiit.t 
whrlhcr  Mr.  .larman's  statemfiit  of  ttio 
law  »■«.■(  ju«tilir<l.  even  in  1844.  l»y  tin' 
'III i.«i<in  ill  Rich  v.  CnektU. 

ill)  llnirlr  V.  Hrrnihiiiit.  1  W-..  L'i»8, 
:t.\tk.  tilt".  7Hi;  Cini  V.  Ashii:  I  <'ox. 
ill  ;  Sh;hl„n  V.  UiMHlrirh.  8  Vfs.  481  ; 
/;,.«/„  V.  Ii,ir,ii.  i  V.  &  15.  127  :  <!<ird,. 
inr  V.  A'.//.  I  .(.  &  \\.  22.  WiUnn  v. 
WtUiH,  I  l)i'  (;.  &  S.  I.")2.  seems  contra. 
But  see  as  to  that  rase  MiiitllihnK'k-  v. 
HrumUif,  !t  .liir  \'..S.  til4:  and  |kt  Lord 
Alvanli'y.  Hnrknd<ie  v.  Iinirinn.  2  Ves, 
j\i''.  IMw.  citHl  l,y  Um\  KIdon.  8  Ves. 
'*  1.  So  where  a  devise  wa.s  i-evokeil 
Ijy  an  alteration  of  the  estate  of  the 
testator,  .Incob  v.  Jueoti,  82  L.  T.  270 ; 
ante,  p.  1(11. 


(I  III 

(f)   liimihlitti  V.  Hiiii'ililiiti,  2  \<' 
id)  .See  (linrrfinni»  v.  Inlitnd,  i 
.•i20,  I   H.  &  .My.  2."iO  (i|iiestioniiii.r  J, 
V.  A'»«,  .lae.  .vUl  ;    TiidiiihIx.  T'piiu. 
2  f.1.  &  <i.  t.    I'limket.  -.It>:   Nrhn.'t,, 
V.     SrhriKlir,     Kav.     .")78;      Unnrt-     \ 
Triiwhill.  2  .1.  &   H.  2lf>.      hi  Srhr,„l>r 
V.  Sriiriidir  the  testator  (who  died  lie 
fon-  the  .Aet  :t  &  4  Will.  4.  e.  KKi,  s.  .'1 
eaiiie  into  o|H'ratioii|.  aflir  niakinf!  h' 
will,    whieli    |iiir|Hirtisi    to   devise    I 
after.aei|iiinsl   real  esli>te-i,  eoiitraoti 
to  buy  a  eertain  estate,  and  then  niiio 
a  eiwlieil  direetiii'j  hi<  trustees  to  i-oni 
jilete  tile  (luiehas  '.  and  lioM  the  e«iai' 
on  the  trusts  of  the  will,   which  » 
partly  in  favour  of  the  heir  ;  aflerwii 
the  codieil  was  revoked  liy  a  eoiivix 
anee  to  iiHen  to  linr  f|ou'f*r  ii^  the  t'-'^tu- 
tor'H  favour  (vide  ante.  p.   Ilil),  and  it 
was  held  that  the  heir  must  elect.     Hut 


5  to 


Kl.KlTI«»S. 


Ill  what  raM'- 
n  Sfiiteli  lii'ir 
in  put  t" 
rioliiin  I'V 
Kii^lUli  vtill. 


c.H*rT«  .v..  of  tl...  r..al  .wta..-  to  which  ho  .nav  b..  .-nftU-a  at  h.-.h-r-.a.    r.u..! 
--""^--  «  ,a...  ..{  .■hulion  apiinst  th-  h.ir  in  n-npert  of  H«oh  pro,.- r.y. 

Kv..n  »..-(..n^  th.-  ftot.  tho  h.-ir  was  h.-Kl  not  to  1...  pu«  ♦..  Ins  ..1., t.on 

in  cai«->*  of  rov.K-ationl.y  alteration  of  .-stntol..). 
\oarlv  alli-a  to  th-  -as...  last  notiml,  arc  th.M«>  wW  a  t.-stat.r 

onhth>ato  horitahh.  proprtv  in  Kcoth.n.l    aff-ots  hy  w.l    ,n  ,1... 

Knclish  f..rn,.  inofToctual  t.,  ,.as.  tho  Scotch  property,  to  a.v,...  ,t 

awav  fron.  the  Sc.tch  heir,  at  the  na.ne  time  p,v,nu  h.m  pr..,.,.,tv  ,„ 

En^hina.     It  «ccnw  now  well  nettle.l   that   in  such  -asos.  ,f  ,1,.. 

Kn'liHh  will  purports  to  ffive  the  Scofh  property  either    ,y  .,am.. 

or^naer  the  p-neral  aenon.ination  of  pro.K.rty  •"  Scotlana  »M. 

or  of  property  -  in  any  part  of  the  Tnitea  Ku,jra..n.  (-  )•  the  s,..,..!. 
hoir  is  nut  to  his  election,  white,  on  the  other  lutn.l.  a  .lev,..  ,„ 
u..ncral  tern,s  ..f  all  the  testator's  property  whatscK-ver  ana  v.here. 
Lver  is  heia  to  refer  only  to  such  prop.-rty  as  he  has  power  ,n  ,,,v,. 
l,v  the  will.ana  the  S.otch  heir  ntay  claim  both  by  .lescent  ana  un.ler 
the  will  (-/) :  the  first  proposition  also  seems  to  apply  where  the  .hs- 
position  is  in  the  Scotch  form,  but  not  sutficiont  to  pass  la.- ,  ,n 
Knplana  awav  fro.n  the  English  heir  (.).  ^f  't  '^  l'^'-"-:'  »'"• 
latter  proposition  wouhl  be  hehl  to  apply  a  so  as  the  aoctnne  nf 
approbate  ana  reprobate  in  Scotlana,  ami  of  eloctum  n.  Knslan.l. 

seem  to  be  iaentical  (./').  i  i 

,n   l,„u,la.-Mnr.irs  v.   Umphelb,,     (-,)■  a  testatc.r  ao„M.,lnl  .„ 
Scotlana  nuule  two  wills,  t.naer  each  of  which  he  ,ave  l,e,.>tits  to  l„s 
wif..  •  one  will  was  to  take  ertc.t  accoraing  to  the  law  o  N.w  Nmt 
Wales  the  other  ac.oran.s  to  the  law  of  Scotlana ;   the  w,fe  to.l< 


if  a  testat.ir  l..f(>n'  IS:W  .IovIhcmI  estate 
A  .  wliich  hf  lia.l  coiitmiltd  to  luiy,  to 
„i»>  i>iison.  aii.lostatr  H..  with  alloth.r 
o-tates   wliich   h>-   ""i-'l"   Hulp«.i|mntiy 
acMuiro.  to  anotlipr.  aii"l  nave  btnetil-* 
to  his  lieii,  ami  aft  eiw  arils  took  a  eon- 
vevanee  of  estate  A.  loiKes  to  l>ar  dower 
iii'liis  own  favour,  ami  ae()iiueil  other 
rstiiKs.  it  was  .luesuone'l  l>y  tl»'  N--^- 
whether  the  heir  was  houii.l  to  el.K-t  : 
for  there  was  no  intention  to  liiv.'  estate 
\    to  the  devisee  of  B.,  and  the  whole 
d,K..trine  of  eleetion  prtKHHshd   so  en- 
tirely on  the  ground  of  intention,  that 
ix-rhaiis  the  heir  miv-lit  he  entill.d  to 
p.tain  the  .•slate  a-ainst  hoth  devisees, 
neither  of  whom  woiiUl  have  a  hetter. 
li  -ht  a.'ainst  him  than  thi-  other. 

(„)  rin,nl>n  V.  //;/'/e,  2  Sim.  (N.N.) 
171  ;  Tennnnl  v.  Tmimiit.  2  1.1.  &  <'0. 
.-.IC;  Mit.i.  I'ow.  .-.77.  H'h  «r  _^_ 

(/,)  llri^if  V.  linrri).  2  \.  &  "•'-'; 
KewiM^  V.  Turin.  1  Kuss.  12!t ;  .»•(«« 
V.  M-Call.  Uru.  t.  SuR.  283. 


(e)  Orrelt  v.  Omll,  U  R..  <>  Oli.  3(ii 
(./)  Juhmon  V.  Ttlfonl.  I   K.  k  Mv. 
•'44-      [11)11  V.   Alllln-Mill.  .■)   Ilillv.   llill; 
:U„,;,««v..V-mn//.  Hi  I5env.  10.12  1>. 
.\1  \  .  i.  70J  ;  M'lxin  n  V.  ll>i''"h  1-  «■■ 
4  Kii    4<»"-     A-*  '"  '"'"'  '"  '■'■'""'''•  -''' 
«„n,Myv.  .I'A''""""-''^'-';'!';'-     ,., 
(,)    Dmnln'   v.    Dnmlif.   i   i>-  *  '  I- 
•14<t      The    Seotch    Courts,    thfivtim-. 
"unlike   the    Knalish   Courts.   «ill  r.a.l 
aiiaiiist  the  Kimlish  heir  an  m-trumriii 
imperf.'Ctlv  exwuted  aeeor.lin..'  to  thi' 
Statute  of"  Frauds,  so  as  to  )Mit  liini  t,. 
n„   eleetion ;  and   in  like   iiMiimr  tlw 
Knillish    Courts    (treatiie.'    the   .V..l>;li 
heir  ditTerentIv  from  the  hnjisl,  hrir. 
l),,nir  V.   M„',ll<nid.  I..   K..  2  I -i-  W4. 
will    read   a-ainst    the   Se,.t.h  l.-.r  a« 
instrument  iiisulheient  aeeoidiiis  toll" 
law  of  S,-otland  to  ,li-inhent  htm. 

in  •'  u.  &  CI.  :!->2:  1'-  "«■»*•■  "*'■• 

Kirx.  W«„rh,.,„.  1  Bli    1  ;  C/n-i^" 
V.  Cdtiuqion.  L.  R.,  7  H.  I-  at  p.  W*. 
(3)  [liH)8J  A.  C.  224. 
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|.riMfc(lm){!*  ill  Scotliiiul  in  whirli  «li.«  xuitt-tsfully  aiititnl  a  rliiini   .  ihitkk  \m. 
tonliurc  in  till'  »t'st;iti>r';4  priipfrty  ntutrarv  U>  tin-  terms  of  tin-  will. 


II. * ••  »•■•.-•  «•■    (III-    niii, 

ami  it  wun  hi-ltt  tliitt  iimli'r  tlic  iliH'ti'iiic  of  u|i|iriiliati>  and  ri'iiniliati' 
s||f  loual  not  take  uiiy  iM-nctit  iiikIit  tin-  Au>tialian  will, 

III  Iliv/Hr/i  V.  FogU'f  (A),  11  tfstat.ir  (l<'vis.-i|  laiitl  in  Turk.y,  which    I... 

hy  tilt'  law  "f  that  country  Ik*  had  no  power  to  dispose  of  l.v  will.    ''"'"'> 
and  it  was  lichl  that  his  son,  licin<!  one  of  his  heirs  \>\  Turkish  law, 
was  put  t"  lii.H  election. 


iitiiil  ji 


Thf  application  of  the  d<M'tnne  of  eh-ition  loa|)j)ointnients  under   V>-Hvr*,4 

|MiWery        liscusMfd  elsewhere  {/).  MMXHOtiiieiit. 


T'li'  (iiH'trine  of  eliction  has  been  held  not  to  applv  to  creditors  ; 
^r-l,  therefore,  where  a  testator  approprialed  to  the  |iaviiieMt  of 
•  '^'it.-  property  which   was  not   liahle  thereto,  and   \>v  the  :»,iiiie 

'II  disposed  of.  in  favour  of  other  persons,  projiertv  which  was  hv 
law  assets  for  the  payment  of  debts,  it  was  held  «liat  the  creditors 
inifht  fake  the  latter  in  sulnersion  of  the  testator'.s  (h'vise,  without 
ahandoninj;  their  claim  to  the  former  (y).  .\iid  wheri'  a  testator 
devised  for  payment  of  debts  certain  lands,  (incliidinj?  some  which 
were  not  his  own,  but  belonged  to  his  son.)  the  son  was  allowed  to 
participate  as  a  creditor  in  the  provision  for  debts,  out  of  the  other 
property,  without  reliiuiuishini;  his  own  estate  to  the  creditors  (/.), 
Hut  now  real  estates  of  every  description  ure  assets  for  the  pavment 
of  debts  (/), 


\"t  iipplic. 
al.li'  1.. 
I  Ti-ilit'ir-*. 


n.  Parol  Evidence  inadmissible  to  raise  Election.  -"  .\t  one 

p«riod,"  says  Mr.  .larman  (w),  "  it  v;i\>>  tloubted  whether  evich'iice 
dehors  the  instrument  was  admissii>le  for  the  purpose  of  shewin-' 
that  a  testator  consid-rcd  that  to  be  his  own  whiili  did  not  actuidlv 
helon^'  to  him,  or  was  not  under  his  disposin-,'  power.  In  the  weli- 
kiiowii  case  of  Piiltetw;/  v.  Darlitujtim  (»/),  rent-rolls  and  .steward's 
accounts  were  admitted  to  prove  that  the  testator  dealt  as  absolute 
owner  with  lands  of  which  he  was  only  tenant  in  tail,  and,  conse- 
•jueiitly,  that  he  must  have  intended  them  to  pass  under  a  ^'eneral 
devise  of  his  real  estate,  .so  as  to  impose  election  on  the  heir  in  tail. 


(*)  11901)1  Ch.  361. 

(')  Uiap.  xxm. 

(0  Kidiini  V.  Vouixiiiiil.-tr.  12  Vc«. 
l;ili ;  MT  u|„,  Clark  v.  (,«,..t,  :;  \Vs.  (117. 

(ii  J)fj  V.  I),,,,  2  p.  w.  112.  S.-.- 
tiirlh.r  as  to  the  |i(>sili<>ii  of  crfdilois 
with  rcfiTfiicc  to  till'  (loctriiic  of    ■Ice 


lion,  ]K'r  Lord  ('aii'ii>in'  ''»•/«  c  v.  r,«,i«i- 
I...  K.,  7  H.  I,.  |,.  .Hi. 

(.')  Chaps.  1,111,  I,  IV. 

(m)   First  ..(J.  p.  3!H. 

(,;);/..,.-/y <■.„,,.,  V.  f>„ll,  ,T,y;  //,,,,',;„,. 

hill  V.    I'lill- i,.if):  2  V.s.  jun.  ."ill.  aiid 
M  Vps.  381. 


Wlnlhir 
parol'  \  iili'iii  o 
i<  iiiliiii—iblr. 
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laid  it  down,  that    the  mtent  of  the  te^tat     ^    ^l^  ^j^i^,.,,,,,,,  .,{ 

.,.trin.c  ev.donc  ,  too,  was  st^     g^^  ^^  ^^^  ^^^^^^^_ 

r  ?'tr»trv:  Z'dDarU.,on,  in  flu^^.r  v.  A/.J..  ,); 

as  did  Lord  ^W-    L^  case,  however,  his  Lordship  a.hn,tt..d 

a  statement  of  prop  rty  wn    -  ^^^^^^^  ^,^^^^,,  ,„  be  cut.  and, 

account,  -  -f^;;  ^j^^^^^  of  certain  messuages  and  leas...  the 
as  such,  mtended  to  dispose  o  ^^^  ^^^^^  ^  .^  ^  ^^_^ 

erty  of  ^'^i^  ^  f^PJJ^Ctrto  have  regarded  the  papo. 
byahenation,  but  Lora  r.i  ^^^^  ^^^  ^,^^^  ,^,,  ,,^^^^ 

themselves  as  testamentary,  ^"^  *^ j^  statement  as  extrinsic 
either  adnut  the  testator^^  :^^^^:^^  propound..,  .t  a. 
evidence,  or  give  the  parties  an  oh  ^^^^^^^^ 

part  of  the  will  ^'-tid'edtTx^  L^^^^^^^^^ 
does  not  contain  so  decided  an  ^J'P  ^^  ^^e  House  of 

on  the  subject,  as  we  find  m  Y^bsequ  ^^^^^^  ^^  ^^^ 

Lords  («)  in  which  he  observed  ^^^^^^^^^^^^^^^        j,,,  „f  ,,e  will. 
election  had  been  settled  :      ^  ^tXl"  an  election,  and  as 

that  the  testator  r^^^  oVdsb  p  referred  to  Druce  v.  D.nn..n 
to  what  subjects.'     And  h.«  Lordship  reterr  ^^^  ,^^ 

as  standing,  to  some  ^f^'^^^^^Z^^l  cafe  of  .1.^.-. 

has  been  ^<>^;^'^  ^^tJ^fZ^^^  ^^^  ^'^  F™»  i-^"'^' 
V.  L.»«>n,  where  a  t''^*^^;;^'].  ^^„  and  also  personal  propertv 
(he  having  personal  property  «« '"«  -T";^  '  ^o  dispose  of  by 

not  so  strictly  his  own,  but  f  ^'^/^^ J^^^/^°^,„  ,,,  i^.thcient; 
deed  or  will),  for  purposes  for  which  his  o.n  ^^^^^^^^^ 

Sir  L.  Kenyon,  M.R.,  sent  it  to  the  Mast  r  to  ^q  .^^^^^^^ 

personal  property  he  meant  his  own  «t-\°-^"  ^^  „,,.,  ,,,,, 
both  :   but  when  the  evidence  was  .t^^^'^;^^^^^^^^^  ,,,  bee,. 

with  his  own  decision,  tha  he  said,    Thmigh  t^^ 
taken,  I  shall  not  now  admit  erne  ^  -^  ^^^^^^^^  ,,ir«ill. 

tor  the  general  interests  of  mankind,  that  persons  sn 
state  clearly  what  they  mean.' 

(o)  See  also  Hinchchffey.HinM'ff^, 
3  Ve8.  510;  Ruller  v.  Maclean.  4  \  es. 
531  •  Pole  V.  r^rrd  Somcr^,  6  Vcs.  309 ; 
ind/Wev   7><>"-"«.il-<ia.  38r,;and8ee 

jun.  534. 


(p)  1  Yen.  juH'  •'■-^• 
(q)  1  Ves.  jun.  28a. 
(r)  4  Vcs.  r>37. 
(,)  6  Vm.  322. 


WHAT  mSPOSITIONS  ARE  SITPFIOIENT  TO  RAISE   KI.ErTIOV. 

•'  The  doctrine  thus  earnestly  advocated  by  t)iese  eminent  Judges  ciui-tkr 

has  prevailed  in  subsequent  cases.     As  in  Clrmrntsim  v.  (iandi/  (r). 

wiiere  parol  evidence  was   tendered   for  tiie   purpose  of  .sli.-winf;  !'X\!-, 

tliat  the  testatrix  had  supposed  herself  to  be  absolute  owner  of,  "i"'''' 
and  intended  to  include  in  the  residuary  beipiest  in  her  will,  certain 
settled  property,  in  which  she  had  only  a  life  interest,  in  order  to 
raise  a  case  of  election  against  a  legatee  under  the  will,  who  also 
took  an  interest  in  such  property  uiuler  the  settlement  ;  but  the 
evidence  was  rejected,  Sir  J.  Leach,  M.U.  (ir),  observing  that  the 
intention  to  dispose  must  in  all  cases  appear  by  the  will  itself ;  tliat 
tliere  was  no  ambiguity  in  the  expressions  the  testatrix  had 
employed  :  and  extrinsic  evidence  for  the  purjiose  of  contradictini' 
the  intention  was  inadmissible." 


m 


III.— What  Dispositions  are  suflScient  to  raise  Election.- 

Witli  respect  to  the  intention,  as  manifested  by  the  will  itself, 
it  is  to  be  observed,  that,  in  order  to  raise  a  case  of  election,  it 
must  be  clear  and  decisive  ;  for  if  the  testator's  expressions  will 
admit  of  being  restricted  to  property  belonging  to  or  iiis|iosable  bv 
him,  the  inference  will  be,  that  he  did  not  ni.'an  them  to  applv 
to  that  over  which  he  had  no  disposing  power  (x).  Thus,  in  Ihtinmir 
v.  Pitcher  (y),  where  the  testator  having,  before  making  his  will, 
transferred  certain  4  per  cent,  and  5  per  cent,  stock  (then  forming 
the  whole  of  his  funded  property)  into  the  joint  names  of  liim.seff 
and  his  wife,  bequeathed  the  rents  of  his  lea.sehold  houses,  and  the 
interest  of  all  his  funded  property  or  estate,  of  whatsoever  kiiul,  to 
trustees,  upon  trust  for  his  wife  for  life,  and  after  her  decea.se  upon 
trust  to  pay  divers  legacies  of  4  per  cent,  stock,  the  aggregate 
amount  of  which  fell  short  by  50Z.  only  of  the  amount  of  .stock  ..f 
tliat  description  so  formerly  transferred  by  him  :  lie  aft.-rwards 
made  some  further  purchases  of  5  per  cent,  stock,  taking  the, 
transfers  in  the  joint  names  of  himself  and  his  wife.  The  testator 
at  his  death  left  no  funded  property,  except  the  4  per  cents,  aiul 
.")  per  cents,  before  mentioned,  exclusive  of  which  his  a.ssets  were 
greatly  inadequate  to  pay  his  legacies.     It  was  held,  first,  that  all 


(i )  1  Kep.  30U ;  spe  al.to  VUon  v. 
SoMw„n.  2  Y.  &  C.  .ViO.  The  cx- 
plcxled  licKtrinc  of  DarlinntoH  v.  I'lilte- 
iitil  was  treated  obiter  an  law  by  Jewel, 
M.R.,  in  Piekemjill  v.  Hndijer,  fi  Ch.  V. 
171  ;  but  the  »ubseiiuent  cases  were  not 
cit»il. 

(«l  The  juclge  was  Lord  LatiKilale. 
(/)  See  Danhimnd  v.  Prt/tnn,  18  Ves. 
41  ;  hanetiffe  v.  I'arkywi,  0  Dow,  149 ; 


Sttnchin  v.  ditbbill.  \\%<M\\  1  Ir.  R.  |. 
and  the  other  eases  cilol  infra,  p.  o4ti. 
(y)  5  Sim.  35  ;  2  .Mv.  &  K.  2t)2  ;  see 
also  Vrnhb  v.  Cnhh,  "l  My.  4  K.  .*)I1  ; 
BhimmnrI  v.  IHaytr,  2  .*<."  &  St.  .V.t7  ,' 
Parker  v.  Cnrlir,  4  Hare.  411  :  Smith  \. 
Lym,  2  Y.  4  C.  C.  V.  :(».■.;  s,,i,„„„  v. 
Wondn.  24  licav.  .{81;  JinoUe  v.  Jer. 
vnisr-,  17  Bosv.  Tit**;. 


Kxi)r<ssiiiiw 
must  Im'  dear 
in  order  to 
raise  a  case  of 
eU'etion. 
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CHATTEB  XVI. 


General  <lc- 
vi»e  restricted 
toiiro|>erty  of 
testator. 


IK'vise  of 
"  (^rouiul- 
rcnts." 


General 
rUuse  of 
revocation. 

Devise  of 
lands  answer- 
ing to  certain 
locality. 


How  affected 
by  1  Vict, 
c.  2<5. 


ELECTION. 

U.e  .urns  ol  .tock  tl,™  standing  in  the  joint  n.inc.  of  the  1«..W»J 

„d3.   .nd  -hethe,  transtemd  b»lo,.  o,  .Iter  tl.o  ^     „(  „, 

,,  T        °    1.V  mrvivofUip.  the  ahsoluto  ,,to|.etly  ot  111,-  wifc ; 

""'   rTtat    1,    "i  1  L  not  purport  to  di,,o,«.  of  .ho  „.t 

''tnAt  will  i»  -o  «P-«d  ..  .0  .WW  th.t  the  te.,.„„  l.a.l  i„ 

.„r\n  in.™.i.n  •»  .>v^:^- -' tt^^  tz«;':i-::;; 
ltx;::t:TtitrE;:,.Hrt:wio<...v,,„ h,... 

:r:rwou.dl»veinc.„ded,^^^^^^^^^^^^^ 

deigned  to  i,«lude>.«h„    8  o^^^^      .1^^^^___^^  „,^;  „„  „^j  „^, 

Thi,  notUng  any  .nch  «- -  ;*  ITtn.,  .v„.„  .11 
On  the  ».me  pnnnpU-,  ".^r" '"/,„,„„,  i,  „„t  ,„IBa,M 

«,„.„,»t.  thereto  ore  n.nde  b,  ^le  t^.t       .^  „„,;,  „,,„„ ,,,. 

evidence  ol  an  .ntention  to  P"« '"«  «"  ___^,^  ^|_ 

With  resiieet  to  wJU  subject  to  tne  oiu  law. 

,r«,at  though  a  general  devise  was  constru,d  a,  e  «■ 
serves  (c(),  that  tl  ougn  a  g  „„|y,even  «li» 

prising  property  '><-l"B'"8  » '^^  '^^^'  „,,  „„„  „„  i.-h  it  «ld 

'""%!"::  :ij;rof.:t  zx  *»  a  P.r.ieui.r «.- 

operate,     >ct  a  aevist  j    j^  i^^j^i    to  be  sup- 

seems  to  stand  upon  a  *i  f;^^"^^^^^^^^^        ^  ^,,;,,  .-ithout  hav.g 
posed  that  a  testator  would  make  sucn  a 

r,  T-  ij  testator  and  lu"  w'le. 


'^)'!i«;.(;c..v.F/^<-^.r.5L..MN.S^. 

Ch  75:  Shitttkicorth  s.  t-"'".' "•**-  r' 
4  Cr.  38  ;  Coalc.'^  v.  SUvens.i  \  .  & JL. 

t' Hani  urn]  2  Ch.  206.  In  Poole 
:i^;.  consols  was  held  to  be  general 
and  therefore  not  to  refer  to  a  Ik. 
s„m   standing    in    the    name    of     the 


(hi  2  Atk.  102- 

lei  He\>,.hr.  34  W.  H.  34.i. 

id)  First  i'<l.  p.  3'Jl. 
e    See,   however.    H,ad  ^^  ( ;op^  1 
Hr    C   C.  4il2  :  s.  c.  ( .'\  s  MS. .  1  >» 
402  n.."where-asMr..Jarman remark. 

•'toli  Thurlow's  renmrks.  it  .^  con- 
et.l::Smus,  betaken inc.mm^.on»;..l- 

thesinxialdt"  m>-  .«-i_ 
(/)  Ante,  Chap.  \n. 
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tlitrn,  from  the  (loath  ;    though  even  with  rpgard  to  siu  li  wills,  chapter  xm. 

devising  lands  in  a  particular  looaiity,  it  is  (iitficuit  to  say  that  no  '~ 

infiTPiici'  that  the  testator  had  some  specific  property  in  view 

arises  from  the  fact  of  his  having  none  of  his  own  to  satisfvthe  devise 

at  the  date  of  ita  execution;  for  it  is  a  whimsical  intention  to  impute 

to  a  testator,  when  he  affects  to  dispose  of  all  property  of  a  particuhir 

character,  of  which  he  has  now,  or  may  hereafter  have  power  to 

(hspose,  that  he,  maivcs  that  disposition  without  tlio  least  suspicion 

that  he  lias  then  any  property  of  that  description,  and  solelv  with 

the  notion  that  he  may  thereafter  buy  some  such  projjcrtv  (//). 

Where  the  devise  is  specific   in  the  sense  of  being  a  gift  of  a 

particular  estate,  as  "  my  11.  property,"  the  wife  alone  and  not  tlu 

devisor  being  entitled  to  that  property,  she  must  undoubtedly 

elect  (//).    And  where  (j)  a  testator  was  seised  of  freeholds  in  fee 

simple  and  of  copyholds  in  tail,  and  himself  occupied  jjarts  of  each, 

and  liad  let  other  parts  of  each  to  tenants  at  entire  rents,  and  then 

hy  will,  dated  in  1859,  devised  his  "  real  estate  "  upon  trust  as  to 

the  "  lands  occupied  by  him"  for  his  wife,  and  confirmed  his  tenants 

•■  in  their  present  occupations  at  their  present  rents"  for  twenn-- 

(iiie  years,   it  was  held  that  the  heir  in  tuil  of  the  copyholds  (to 

whom  an  annuity  was  bequeathed)  must  elect. 

IV.— Where  the  Testator  has  only  a  Partial  Interest.— But  Qursii,,,, 
the  most  numerous  as  well  as  the  most  difficult  class  of  cases  "'"'•''.•''■  *«"'"• 
with  which  the  Courts  have  had  to  deal,  consists  of  those  in  wliich    "  "^  ""  ""' 
the  testator  and  the  person  against  whom  the  election  is  sought  to 
1)6  raised,  have  each  an  undivided  share,  or  some  partial  or  limited 
interest,  in  the  property  ;   and  in  which,  therefore,  the  (piestion  is 
not,  as  in  the  cases  before  discu.ssed,  simply  whether  the  testator 
referred  to  particular  tenements,  but  whether  he  intended  the  devise 
to  comi)rise  such  property,  inclusive  of  the  interest  of  his  co-owner. 
Thus,  in  Padburif  v.  Clark  (/),  the  testator  being  entitled  to  a  nu)iety 
of  a  freehold  lio\ise,  devised  "  all  that  my  freehold  messuage,  &c.,  '''"'''•• 
now  on  lease  to  A.  and  in  his  occupation,"  giving  the  person  entitled 
to  the  remaining  moiety  benefits  under  his  will ;  he  was  also  entitled 
to  a  moiety  of  some  other  property,  which  he  devLsed  by  the 
description   of   "all   that    my    moiety,"    &c.     Lord    Cottenham 
olw..rved  that  he  found  no  ground  for  a  doubt  as  to  the  intention 
to  ^ive  the  entirety ;   that  the  words  were  ample,  complete  and 


t'>  inrludn 
iiiteri'st  of  CO. 
pruiJiictor. 


Pmlhii 


•!/  V. 


(?)  I'<'r    Wood,    V.-C.     Vtticke    v. 
/':.',«.  IK.*  ,T.  455. 
lA)  117,,%  V.  Whitley,  31  Boav.  173 
J.— VOL.  I. 


(will  in  18.J7). 
(()  llnnyutHKlw  Fiirfiir,  ao  Heav.  14. 
(i)  2  Mac.  4  (;.  208. 
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Sunn  V. 
Ilolmu. 


Question, 
whether  tes- 
tator, having 
reversion 
only,  intends 
to  include  the 
immediate 
interest. 


ELECTION. 

correct  for  that  purpose,  but  whoUy  inapplicable  to  the  suj-posed 
gift  of  a  moiety  only  :  and  that  if  this  were  matter  of  any  douljt, 
this  construction  would  be  strongly  corroborated  by  the  other  devise. 
which  shewed  how  the  testator  described  a  moiety  when  his  inten 
tion  was  to  give  only  a  moiety.  The  L.C.  therefore  held  that  the 
owner  of  the  other  moiety  must  elect.  A  direction  to  repair  the 
specifically  described  property  would  likewise  corroborate  this 
construction  (it) ;  but  it  would  appear  from  Lord  Cottenham's 
judgment,  and  from  subsequent  authorities  (I),  that  a  i'pcv.ific 
devise  as  of  the  entire  subject  will  generally  suflice,  witliout  such 
assistance,  to  put  the  co-owner  to  his  election. 

So,  in  Swan  v.  Holmes  (m),  where  a  sum  of  10,000?.  consols 
stood  settled  in  trust  for  two  sisters  for  life,  and  after  their  doatlis, 
two-thirds  of  the  capital  in  trust  for  their  brother,  and  one-third 
in  trust  for  their  sisters  ;  and  the  brother  bequeathed  the  whole  of 
his  property  to  trustees,  as  to  part  on  certain  trusts  for  his  twisters ; 
and  he  afterwards  bequeathed  the  property,  "  including  the  10,0(K)/ 
trust  money,"  to  other  persons  :  it  was  held  that  thi  sisters  must 
elect  between  the  benefits  given  them  by  the  will,  and  their  interest 
in  the  10,000L  consols. 

So,  where  the  testator  has  a  reversion  only  in  the  lands  d;vised, 
it  frequently  becomes  a  question  whether  he  intended  to  confine 
the  will  to  that  estate,  or  to  include  in  it  the  immediate  and 
absolute  interest.  Prima  facie,  the  testator  must,  of  course,  be 
understood  to  refer  only  to  wh.it  he  had  power  to  dispose  of.  But 
the  context  of  the  wiU  must  be  examined,  to  see  whether  an  intention 
to  mclude  also  what  he  had  no  such  power  to  dispose  of,  be 
indUated ;  and  for  this  purpose,  notw'ihstanding  some  strong 
expressions  tending  to  shew  the  difficulty  of  applying  the  doitrine 
of  election  to  such  cases  (n),  the  ordmary  rules  for  coUecting  the 
testator's  intention  must  be  observed,  the  question  being  simply, 
what  does  the  testator  mean  ?  If  he  has  subjected  the  lands  in 
question  to  limitations  which,  if  the  devise  be  imitedto  the  rever- 
sion, cannot,  or  probably  will  not,  ever  take  effect,  or  has  conferred 
powers  on  the  devisees  which,  on  the  same  hypothesis,  they  can 
never  exercise,  the  intention  to  include  the  immediate  interest  will 
be  sufficiantly  established  (o).    But  these  indications  of  intention 


(t)  flou-elh  V.  Jenkins,  2  J.  &  H.  706. 
There  was  no  such  direction  in  PadbHty 
V.  Clark. 

(I)  Wilkinson  v.  Dent,  L.  R..  6  tii. 
339"  Fitzsimon^y^  F»7^<i»m«n.«.  28  lieav. 
417  ';  Milltr  V.  Tkurgood,  33  Bcav.  49(1. 

(in)  19  Beav.  471. 


'  i)  Sec  per  Lord  Eldon.  in  Runelife 
V.  Parkyns,  6  Uow.  149 ;  Minchin  v. 
ffoftfcfH,  [1890]  llr.  R.  1. 

(o)  Welby  v.  Welby,  2  V.  &  B.  18. ; 
Winlour  v.  i^i.yton,  21  Beav.  447.  8  D.. 
M.  &  G.  641  ;  Ualtckn  \.  l\Uu,  4  L.  i 
J.  437. 
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will  •■>•(  pn-vc  .igainst  an  express  and  unreserved  confirmation  of 
tiie  settlement  creating.'  the  estates  wliieh  preccdi'  tlic  testator's 
reversion.  Kxpress  declaration  overrides  eonjectiire,  liowever 
l)n)l>ai)!e  (/))• 

(Ml  the  same  principle,  if  a  testatrix  devises  "  all  my  I'stnte  ami 
iiifi'rest  to  the  lands  of  H.,"  in  which  she  has  oidv  a  life  interest, 
tins  (hies  not  put  the  remainder-man  to  hiseli'ction  (//).  And  if  a 
testator  has  a  charfi;e  on  land  at  L.  and  no  other  proporiv  ihere. 
and  disposes  of  all  his  property  at  Ij.,  he  has  a  suilicient  interest  to 
satisfy  the  words  of  the  will  (r). 

Afiain.  if  a  testitor,  liavini;  an  estate  subject  to  an  iTicumhrance, 
simply  devi.ses  tie  estate  without  sayinj;  more,  he  is  to  he  taken  to 
mean  the  estate  in  its  actual  condition  ;  and  the  iiicuml)ranccr. 
to  wiiom  other  benefits  are  s,'iven  bv  the  will,  is  not.  in  such  a  case, 
put  to  iiis  election  ;  still  less,  if  the  beneficiary  be  entitled  onlv  to 
participate  in  the  incumbrances  witii  others  to  whom  no  benefit  is 
uiven  hy  the  will  (s).  lUit  the  provisions  of  the  will  may  slicw  an 
intention  that  the  incumbrancer  shall  give  up  his  diarjte  (t). 


II  \>'\  Kll    \VI 


Similur  diios. 
lioii  wlii-ru 
li-ilator  ia 
lulilh'd  siil)- 
jci't  ti)  iiicuiii- 
lurtiu'Od. 


V.    Claims  by  Widow  of  Testator.  -A  similar  .p.estion.  and  i..,«,..s«iMn 

one  which  was  formerly         '■  ajjitated,  was  (ii)  whether  the  widow  '""  '."  '"'■ 

of  a  testator,  married  bel        i834,  was  prccl.ided,  by  a  benefit  fiiven  ''''''^^"""' 

to  h<T  by  his  will,  from  daiminr;  dower  out  of  lands  devised  hv  that  (J.-i.tral  .le- 

will.    It  is  clear  that,  under  the  old  law,  a  ruere  devise  in  General  ^'^"''"""'"t 

,     .,         ^       .      ,        ,  ,  „         .      .  r.  "1  put  (l()-*ri'.SS 

terms  of  the  testator  s  real  estatt^  atTorded  no   intlication   of  an  <"  l»r 

inti'ntion  to  dispose  rt  the  dower  (r).  i  lection. 
And  ihe  addition  of  the   word  "  all  "  would  not  enlarge  the 


!;i)  Urnirliijr  v.  I'rirl:i/ii.i.  (1  |)i)«,  1 1!), 
Hill  '>iillrni»tii>ii  of  a  |H>itioii  of  tlic  sot- 
tli'ini'i.'  leavis  the  iiiiiainiiii;  jHUiiou 
mici;iitiriinil.  IHuh  v.  Uiiiiliurn,  I  \"e,s. 
jun.  'lU. 

(o)  ddhin  V.  DitTrtiir.  [  19031  1  Ir. 
R.  183. 

ir)  M'lddimn  v.  Chnpmnn.  1  .1.  *  If. 
470. 

(..)  Slfiihm-i  V.  Sli  phrnn, ."?  Drinv.  I'lilT, 
1  Dc  ii.  &  J.  ti2  ;  Sadlier  v.  tiiilhr.  Ir. 
1!..  I  Ei|,4l."i;  //(«rvv. //inn/,  ibiil.iSli. 

il)  Hlnk(\.  Ihnihiini,  1  Vcs.  jun.  ."il4. 
Si'c  Siidhir  V.  llnthr,  supiH,  where  the 
eirciimstanct's  were  very  Npeeial. 

(M)  -As  this  question  can  scKloni  Im-  of 
imy  jiraetiea!  iinportaiur  at  the  present 
time.  Ihe  remarks  of  tli.  irariieil  writer 
and  of  former  iilitors  a-  to  election  by  a 
(lowress  have  liwn  much  abbreviated. 
I'or  n  fuller  (iiseiission  ot  the  cases  re- 
fernnl  to  on  this  subjeet,  soe  the  fntii  tli 


edition  of    this   work.    Vol.    |.    p.     fs 
et  sei|. 

(e)  LiiiriDir,  V.  I.a  1,1  iii-i .  2  \ern 
;tti.>,  1  K(|.  Ca.  .Al..  'IIS  pi.  ■:,  I  iV,.,.ni' 
Ch.  Ca.  2:14,  :<  U.  I',  c.  T„,„i,  iHt.  s 
\in.  Abr.  Utvisr,  :t(il.  pi.  22:  see  also 
Li  1111,11  V.  L^innii.  8  Vin.  .Al.r.  Devise 
:Hiii.  pi.  4.-..  2  Kc|.  Ca.  Ab.  ;c..-,.  pi.  l:t:' 
llitchii,  V.  llitrhhi,  Vrr.  Ch.  IXj,  2 
Vern.  40:i  :  Ii:,„rt,  v.  P,„,-,f.  2  DiekT 
Ii8.'> ;  hirlidttii  ■.  .\,, Illicit,,  ;t  Atk.  4:I0  ; 
Slinhaii  V.  Snt'oi,.  W  \cs.  24!t ;  l.i,r,] 
Jluirlii.iln-y.  K,.:l ,if  F.irni;h;m.  Coop.  t. 
KIdon,  31!):  s,e  also'.l.y,, ,  v,  W,ll,s.  \ 
Ves.  230;  ?IV/«,r  v.  h'„IUr.  S  \-;m.  Al.r. 
])evi..e.  244.  jil.  1<».  So  a  br,pi,.st  to  the 
nidow  on  coiidilinii  that  she  make  ijo 
elaiin  on  '"  the  residue  of  niy  property.'" 
was    held     not     to    exelnde    lu't     from 

dower.  il'iifta-.fl    V,      11'.',',';;;.'/      4     (Hf 
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Wlmt  |ii<ivi- 

inconsistent 
witli  claim  of 
(lower ; 


— to  use, 
occupy,  and 
enjoy  ; 


— to  carry  on 
btiainess  and 
let. 


A  power  to 
lease  put  th  • 
widow  to  her 
election. 


ELKtTION. 

operation   or  vary  the  construction  of  the  dcvis.-,  whi.l.  i>  .till 
but  a  gift  of  "  all" "  th.-  testator's  own  estate  (»). 

According  to  the  authorities,  as  well  as  ui)()ii  iirinci].!.',  it  s.etns 
to  have  been  immaterial  whether  the  land.s  devised  to  tlie  widow 
were  or  were  not  part  of  those  out  of  whicli  her  dow.-r  ar..s...  nor, 
it  should  seem,  wo.d.l  her  dower  have  beet-  ex-lud. -i  even  in 
respect  of  the  lands  so  devised,  except  in  ca?es  where  th.^  test.itor 

had  introduced  into  the  devise  some  special  provision  irrr, il,.- 

ahle  with  the  widow's  claim  of  dower. 

Thus,  in  BInnirujham  v.  Kinvan  (x),  where  a  testator  d,  .,s.m1 
his  house  and  tlemesne  to  trustees,  upon  trust  to  permit  lus  wif,. 
to  enjov  the  same  for  life,  she  paying  VM.  yearly  for  everv  arrc 
to  keep  the  house  in  repair,  and  not  to  let,  except  to  the  p.rson 
who  should  be  in  possession  of  the  remainder ;  and  the  residue 
of  his  lands,  subject  to  debts  and  legacies,  to  A.  for  life,  r.iiianider 
to  B  in  fee.  The  question  was  as  to  the  wife's  right  of  dower; 
first  in  the  part  devised  to  her;  secondly,  in  the  residue.  Lord 
Kedesdaie  was  of  opinion  that  the  directions  that  the  widow  should 
keep  the  house  and  demesne  in  repair,  that  she  should  not  alie,,, 
except  tothe  person  in  remainder!?/),  which  directions  applied  to  tl,e 
whole  of  the  house  and  demesne,  could  not  be  considered  oldifjatiuiis 
on  a  person  claiming  title  by  dower.  On  the  other  .piestio,..  how- 
ever, his  Lordship  held,  that  the  devise  of  the  beneticial  interest 
in  the  house  and  demesne  was  not  a  bar  to  the  widow \s  ri-lit  of 
dower  in  the  rest  of  the  estate  . 

So  in  Mian  v.  Brain  (z),  Sir  J.  Leach,  V.-C,  held,  that  tlie  .laini 
of  dower  was  inconsistent  with  a  trust  to  permit  another  to  use. 
occupy  and  enjov  the  estate  for  her  life  ;  his  Honor  thinking  that 
the  testator  contemplated  the  personal  use,  occupation  and  enjoy- 
ment And,  in  Butcher  v.  Kemp  (a),  the  same  learned  .liuliie 
considered  that  a  direction  to  trustees,  to  whom  a  farm  was  devised 
during  the  minoritv  of  the  tenant  for  life,  who  was  the  testators 
daughter,  "  to  carry  on  the  business  thereof,  or  to  let  the  same 
upon  lease  for  her  benefit,"  was  inconsistent  with  the  claim  of 

°Again,  in  Hall  v.  Hill  {j),  there  was  a  general  devise  of  the 
testator's  estates  to  a  trustee,  upon  tmst  to  pay  his  wife  an  annuitv. 

the  ilevise  inconsistent  with  tin 
dowress's  claim. 

(.-)  4  Matl.  110. 

(a)  a  .Mad.  til  :  see  also  ltr«,dhy  v. 
Dixon.  3  Rufls.  Iit2. 

(h)  1  U.  &  War.  94,  1  Con.  &  U  U"- 


see  also  Doumn  v.  Pfll.  1  Kce.  7«1  , 
Harrison  v.  Harrixon.  ib.  IKi. 

ix)  2  Sch.  &  Lrf.  444. 

(V)  But  Sir  R.  P.  Arden,  M.R.,  m 
Slr'ahnn  v.  Svttnn.  3  Ves.  249,  held  that 
a  restriction  on  letting  did  not  render 
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a,  (1  to  fM'rniit  hor  to  onJDV  part  of  tin-  pn.ixTty  for  Iicr  lif.-.aiul  ,    ,>  chaptib  xvi. 
iishIiu'  was  otlicr'    -ic  disposcil  of.      Hy  a  coiiicil  a  [Miwcr  to  It-aso  was 
jjiviii  to  fli<'  tnisti'f.     Sir  Iv  Susidcn.  ('.,  d.vidtMl  that  tlio  wMow 
must  fli'ct  iM'twi't'ii  luT  (lower  and  tlu'  Ix'iu'tits  umlcr  tlic  will  ^.•). 

However  fine  the  distinction,  yet  it  is  clearly  settled,  m  an  or-    i'„w.  r  of  ,«ie 
(lance  with  an  opinion  of  Lord  Hedesdale  {(/),  that  u  neneral  devi       ''''  ""'  I"" 
iif  all  the  testator's  estates  ii|)on  trust  for  sale  did  not  put  t  he  wid    .v   h.'-'r  i*I.Vt'i?.ii." 
to  her  election  ;    becau.se  tlu>  sah'  might  have  heen  made  suhject 
to  her  rijjht  of  dower  (c). 

Another  point  formerly  much  discus.sed  was  as  to  the  etfect  of  .\!« t.Kl.vito 
the  iiropertvheing devised  to  the  dowre.ss  and  others  in  eiiual  shares    •'"'""'■•■^^ 
111  (  liiilimrs  V.  dtoril  (  /),  the  devi.se  was  m  these  won's :  "  |  jrjve  to  in  "m"!! 
my  dear  wife  \.  and  my  two  children  [iiaininf;  thein|  all  mv  estates  "'''"■'"' 
whatsoever,  to  be  e()ually  divided  amoiifist  them,  whether  real  or 
|"TsiiiiaI."     One  of  the  (piestions  was,  whether  the  wife,  takinj;  a 
share  imder  this  devi.se,  was  l)ound  to  reliiKpiish  her  dower.     Sir 
v.  (Jrant  considered  tlu;  claim  of  dower  to  be  directly  inconsistent 
witli  the  disposition  of  the  will.     The  principle  upon  which  ( 'Imlnu-rn 
V.  Stiiril  stands  seems  to  have  been  adopted  in  several  subje(iuent 
cases  (;/). 

.Vnother  question,  which  was  formerly  much  litigated  between    Hurid  l.y 
the  dowress  and  devi,S(>es,  was,  whether  she  was  put  to  her  eh ction   """■■'■  """"'".v 

I  L       \  '.111  ""t  "'   ITO- 

hy  a  rent-ciiarge,  or  an  annuity  charged    on  the  propertv  out  of  p.ity. 
which  the  dowcr  arose.     Lord   Ifardwicke,  in  Pitls  v.  Snowilcu  (//). 
(le<  ided  that  she  wis  not,  and  although  this  has  not  been  uniformlv 
followed  (/).  it  seems  to  have  been  treated  as  clear  in  all  the  later 
cases  (;). 


((■)  I'his  (Itiisioii  lis  to  the  cftcct  iif  a 
|io»iri>f  Icasitii;  was  fullnwiil  in  O'lliirii 
\.('liiitiii,  I  .1.  &  Ijit.  t)ti2  ;  (Iriiysiiii  v. 
Duikn,.  .'t  I).-  (i.  &  ,S.  2<»S;  t'arhr  v. 
S„ir,rl,)/.  1  Drew.  48S.  4  I).  .M.  &(,.  .'Wl  ; 
l.iiilij/  \.  T'li/lcr.  1  (Jif.  1)7.  Sor  al.sn 
lltynimi  v.  Spt  net.  4  Hottv.  103  ;  l^jiiis 
V.  Iaiuii,  ,")  Hare,  501  ;  I'ejtjur  v.  Dixtni, 
17  Sini.  iOO;  ThomitiHm  v.  Hurra. 
I..  H..  Hi  K(|.  .">!t2. 

I'/l  HirmiHi/hnm  v.  Kirutin,  2  .Siti.  & 
l.if.  144. 

U)  hltir,  V.  £fi/M,  3  Haro,  313  :  (lih- 
sun  \.  (lilmni.  1  Drew.  42  ;  Utndimj  v. 
litmiiwj,  3  K.  &  J.  2.'i7.  Hut  act- 
I'nrhr  v.  Umnim].  4  \..  .J.  (N.  .S  )  Cli. 
I'.IS.  wlure  tlif  (lcvi.se  was  of  a  par- 
tit  ularlimisc  on  tr-st  for  .sale,  .Shadwell. 
V.-C.  htld  that  t'  widow  must  elect. 
A-.  Ill  i!u>  imi>!ii■3tI.^n  of  eit-vti.Jii  an  Ui 
I  lie  whole  |iro|)erty  from  powers  rclatinu; 
uiil>  r.i  |«irt.  see  'Minll  v.  Ihnin,  4  Mad. 


110:  Wmllni  v.  Ihxim.  3  Russ.  204; 
(y/l(irii  V.  Chnnii.  1  ,1.  &  Ijit.  titw'i. 

(f\  2  V.  &  H.  222. 

((/)  l)irkx(tH  V.  R<iliiii<tin.  1  .lae.  .">03  ; 
Hiiliirt^  V.  Smdh.  1  .S.  &  St.  ."«13.  See 
also  French  ■;.  hiiriin.  2  \'es.  jun.  .">77  ; 
KUii  V.  Ln'i-i,  3  Hiire.  314;  Uibxnii  v. 
O'nuri.  1  Drew.  .'iS  ;  Htniliii;/  v.  /!•  mI- 
inn.  •'!  K.  &  .1.  2ri7  ;   A'l  v»..Wl  v.  Turin. 

1  Kiiss.  121);  a(Kdfillun-  \.  >l<Hiilfdli>u\ 
18  IJeav.  3.-.li. 

(A)  1  Hr.  (.'.  C.  202,  n. 

;/)  .\rniild  V.  KunpaUnd.  .Anil).    >;l(«, 

2  Ed.  23(1 ;  Vtlla  H,,U  v.  h,rd  (liilwtn/. 
-Anil).  ))«2.  more  fully  re(>orted  1  Ur. 
C.  V.  202.  11.:  ./„«,,, "v.  >:,Mi>r.  .Ami). 
7.30 ;  With:  V.  Wah.  3  Ur.  C.  C.  2.^5,  i 
Ves.  jun.  33.">. 

(y)  Pmra;n  v.  Ptamor.  I  Hr.C.r.292; 
FMtcr  V.  C,H,l,  3  Id.  C.  L'.  .347;  .l/i«i«  v. 
Urain.  4  .Mad.  110;  Jh.n-.ioii  v.  JUll.  I 
Kp«>.  71)1  ;   HoUlirf,  V.  Holdirh,  2  Y.  & 
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e.hp.c'rwti. 

Vnd  hero  it  mav  be  observea,  that  where  a  widow  was  lmrr..J 
of  her  dower  in  lands  devi..-d  l.y  the  will,  l.y  a  benefit  g,ve„  ,„  h« 
in  satisfaction  of  «uel,  elaitn,  the  exelu.ion  wu.  eotmulered  «h  nuule. 
not  in  favonr  of  the  devisee  personally,  but  of  the  estate  ;  and. 
consequentlv.  it  enured  to  the  benefit  of  the  he.r  n,  case  .,  ,h., 
devolution  :.f  the  land  upon  him  by  the  fadure  of  the  ,  ev.se  (k). 

Hut  a  Kift  to  the  widow  in  satisfaction  of  all  her  clanns  „..  U,e 
testator's  estato,  does  not  preclude  her  fr..m  .la.nnnR  l,.,-  shar. 
of  th"  personaltv  under  the  Statutes  of  Distnl.utum.  m  the  evont 
of  the  failure  of  a  be.iuest  of  that  property  (/)  And  an  .imunty 
Kixen  to  the  wid..w  •'  in  lie,,  and  satisfaction  of  all  dower  and  tlnrds 
or  other  elai.ns  and  den.ands  which  she  co.dd  or  nnpht  have  l,ad  or 
been  entitled  to  "  out  of  the  testator's  estate,  wdl  not  bar  her  n«l,t 
as  customary  heir  to  her  husband  in  respect  <.f  copyl-,!.!..  „o, 
disposed  of  bv  his  will  (w). 

Mr  Jarman  point,  out  (n)  that  "  The  difference  between  such  a 
case  and  that  of  dower  seems  to  be  this  :   Where  a  testator  pive.  a 
benefit  in  lieu  of  dower,  he  purchases  an  interest  m  the  estate  for 
the  benefit  of  any  and  every  pers.m  claiming  that  estate  under  hn„. 
whether  as  heir  ^r  devisee  ;  and  the  exclusion  <.f  t  .e  dower  anses. 
not  from  the  disposition  of  the  property  (which,  it  has  been  si,e«.,, 
will  not  per  se  exclude  the  dower),  but  from  the  provision  for  the 
widow  being  given  expressly  in  satisfaction  of  it,  ancl  conse-pu-n,  y. 
is  not  affected  bv  the  failure  of  the  disposition,     \\hereas,  ,n  tl,. 
case  under  discn'ssion,  though  the  gift  is  expressed  to  be  m  .satis- 
faction of  the  widow's  claim  on  the  testator's  estate,  y.;t,  ...  kH 
the  etiicient  part  of  the  exclusion  consists  in  the  disposition  which 
cives  the  property  to  some  other  person  :  that  disposition  therefore 
failing    the  widow's  claim  under  the  Statute  of  Distributions  i.s 
revived  •  and  such  claim  is  not  inconsistent  with  any  disposition  ,n 


C  C  C  18;  iMU-ra  v.  Loicii'.  u  Hare, 
rm  ;'  lliiU  V.  //'".  1  l>.  &  War.  103. 
See  also  iH^rWickcns.  V.-C,  Thompson 
V.  ISurm.  U  H..  IC,  K,|.  <Ml2.  As  to 
annuities  diar^inl  on  nuxiil  funds  oj 
realty  and  ixrsonalty,  see  Frt^ncli  v. 
Ihuiis,  2  Ves.  J-.^n.  572  ;  Grmtorez  v. 
Vary,  ti  Ves.  (il5. 

(k)  See  Pickering  v.  Lord  ktamjord.  6 

li)' Pirkerimi  v.  Lord  SUiinfurd.- 2 
V.«.  jun.  272,  .^>8I.  3  Ves.  332.  4-..2  ; 
T,iver„„r  V.  Gnndleji,  32  L.  T.  424  ;  see 
also  S,/mimn  v.  Hullon.  11  \  m.  A.'- 
Executors.  18.5.  2  Eq.  <'a.  Al).  439.  but 
more  eorn-ctlv  "'ated  3  \  e«.  33j_; 
Xm.milh  V.    lioijrs.  [mm  A.   V.  4(1... 


Uut  a  decliiration  to  tlii-f  iH.rt  m  a 
settlement  will.of  course. eltiinially  l^ar 
the  widow,  (tiirhj  v.  ditrh/.  8  CI.  &  Km. 
743;  Ihiiri  V.  Dinimn.  (>  \(n  WM: 
the  former  case  apfK-ars  to  ovirriA' 
W,,«,rv..S7««.r.lY.&f.28.     Sroalsn 

Coyne  v.  />«-!/..«,  118041  1  Iv.  R.  l.W- 

(m)  Snreott  v.  Gordon.  14  Sim.  :■»■ 
A  provision  miule  by  settlem .nt  for  a 
jointure  and  in  lieu  of  dower  and  thirds 
at  common  law  wa.s  hcM  only  to  < ;n 
elude  the  widow  from  furtlnr  olain 
.iL'ainst  the  testfttor's  lanil- :  foWfloi 
V.  Garih.  C,  Sim.  10.  (■o..,n>;ire  (.'".'-,  v 
(.'nr/f/.  supra  ;  Thorn  pmn  v.  ll-iHJ. -J 
&  H.  291. 

(n)  First  ?d.  p.  407. 
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the  will.     It  would  seem  to  follow,  from  this  view  of  tin'  suhjcft,  nurrKK  xti. 

that  where  the  pxclusion  of  the  dower  by  lueuiis  of  <-li'i'ti(iii  ariseH 

!n<  n'jv  from  the  terms  and  mwle  in  which  the  ojnttite  mihjeet  to  the 

liower  is  devised,   there   ia  strong  ground   for   holding   that   the 

failure  of  the  devise  lets  in  the  claim  of  d..wer.     The  (iue.stion,  <>f 

course,  is  always  a  question  of   ntention  to  be  colleeted  from  the 

wliole  will." 

Witii  regard  to  the  widow's  claim  to  her  share  of  the  personalty, 
it  is  said  to  be  different  if.  on  the  face  of  the  will,  there  is  an  oriijinal 
intcstacv  as  to  a  part  of  the  pers<'".d  estate,  on  the  groiiiiil  that  tin- 
exclusion  cannot  tiien  bo  represented  as  auxiliary  to  any  disposition 
of  that  portion  of  the  jwrsonalty ;  it  must  have  an  indipeiuh-nt 
effect  :  and  the  only  effect  it  <un  possibly  have  is  to  exiiude 
the  widow  from  jiarticipation  in  the  undisposed  part  of  the 
personalty  (o). 

There  appears  to  be  a  distinction  between  those  cases  in  whicii 
a  testator  makes  a  gift  to  his  widow  in  satisfaction  oi  all  her  claims 
on  the  testator's  estate,  and  those  in  which  he  expressly  excludes 
lur  froni  taking  any  share  or  interest  in  his  estate,  for  such  a  direc- 
tion may,  if  clearly  expressed,  amount  to  a  gilt  by  inijilication  to 
the  other  perstms  entitled  under  an  intestacy.  It  appears  that 
Shadwell,  V.-C.  decided  the  contrary  in  JiJihsoh  v.  Jolnison  (/>), 
but  if  so  it  is  submitted  that  the  decision  is  erroneous  {q). 

The  words  "in  lieu  of  dower  or  thirds  at  common  law  or  other- 
wise," have  been  held  to  extend  to  the  wife's  right  of  freebench 
in  copyholds  (r). 

The  question  whether  a  dowresa  is  put  to  her  election  by  the 
contents  of  her  husband's  will  less  frequently  arises  in  regard  to 
widows  whose  marriage  was  since  the  1st  of  .lanuary,  IKU ;  as 
such  persons  may,  under  the  act  of  i5  &  1  Will.  4,  c.  105,  be 
excluded  from  dower  by  various  acts  of  the  husband,  including 
a  disposition  of  the  property  by  deed  or  will  (for  which  a  general 
devise  had  been  held  sufficient  (s),  or  a  mere  declaration  therein, 
or  a  rent-charge,  or  other  interest  devised  to  her  out  of  any  lands 
subject  to  dower ;  but  a  mere  gift  of  personal  estate,  or  f)f  an 
interest  in  lands  not  liable  to  dower,  will  not  defeat  the  widow's 
claim.  Moreover,  all  partial  estates  and  interests,  and  charges 
created  by  the  disposition  or  will  of  the  husband,  and  all  debts  and 


Kii.it .if :» .V  I 
Will.  I.e.  n».->, 

upon  |H)lntH 
illM'tHHi'il  in 
tliiH  chapter. 


(o)  LeU  V.  Randall  3  Sm.  &  O.  83: 
not  appealed  on  this  point :  2  U.  F.  A 
.T.  3ss.  TLu  Juttiiiif  oo  laid  Uuwii  is 
probahly  bod  law. 

(pi  4  Bea.  318. 


(q)  The    cases    are   disrussi'd,    post, 
Cha,..  XIX,  p.  (i7!t. 

\r)   Suttt'y  \.  I'tttittfr,    '2  l)lew.    !KJ. 
(«)  iMfiy  V.  Uill,  h.  K.,  19  E.i.  .140. 
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KLKCTION. 

liabilities  affecting  \m  lan.l.  will  oust  the  widow'H  riRlit  to  .lu^.r; 
and  the  right  is  mibje.t  to  any  conditions,  restnetions,  or  dir.-  ti-m* 
declared  bv  the  husband's  will.  This  act  does  n..t  affe-t  .opy- 
holds  {<)  •  "but  it  must  In-  remendw-red  that  the  W  ills  A.  t.  I  \  1. 1. 
r.  2ti,  has  been  held  («)  to  render  a  devise  of  cpyiiolds  as  etT.rtiwl 
as  a  surrender  to  l)ar  tiie  wid<.w  of  frecl)enrh. 

VI  -When  llection  ii  excluded.  The  ordinary  d.H  tnn.- ..( 
election  n.av,  doul.tieHs,  Ik-  excluded  either  wholly  ..r  puit.ally.  ,{ 
the  testator  so  desires.  "  The  rule  in  SoyH  v.  Monl.nw,.  sa„l 
Lord  Hardwicke  (r).  "  of  n..t  claiming  by  one  part  ..(  a  nv.U  ,„ 
contradiction  to  another,  is  a  true  ruU-,  but  has  its  ex.v,,t...ns. 
Heveral  cases  have  been,  and  several  more  may  I.e.  m 
which  a  man  shall  give  a  child  ..r  other  in-rson  a  legacy  or  |H.rt...n 
in  lieu  or  satisfaction  of  jmrticular  things  expresse.l,  which  kIiuII  not 
exclude  him  from  another  benefit,  though  it  may  hai.pen  to  1... .  .„,- 
trary  to  th"  will ;  for  the  (\.urt  will  not  construe  it  as  meant  in  hcu 
of  everything  else,  when  he  has  said  a  particular  thing." 

The  case  put  by  Lord  Hardwicke  .K-curred  in  Brown  v.  I'um,  («), 
where  a  testator  gave  his  wife  an  annuity  "  to  be  accepted  by  her 
in  lieu  of  her  dower,"  and  also  be<,ueathed  other  beneht.s  to  li.r 
(without  adding  in  lieu  of  her  dower) ;  the  widow  electe.l  not  tn 
take  the  annuity,  but  to  keep  her  dower  ;  and  it  was  hel.i  by  Lonl 
Thurlow  that  she  was  nevertheless  entitled  to  take  the  rest  of  tii. 
testator's  bouutv,  and  that  the  case  was  too  clear  for  argmnent. 
In  truth,  this  is  not  properly  a  case  of  election  at  all;  whi.h  arise* 
only  when  something  is  taken  against  the  will.  There  is  here  a 
legacy  upon  an  express  condition  which  is  submittwl  to,  an.! 
another  legacy  without  express  condition.  Why  should  a  coiul.t.on 
be  annexed  by  implication  to  the  latter  bequest,  when  by  taking  it 
the  legatee  disappoints  no  part  of  the  will  ? 

But  if  the  words  of  the  will  are  sufficiently  wide,  the  legat.-.- 
may  be  put  to  election  (x). 

And  the  case  is  different  where  a  gift  is  made  in  lieu  of  a  particular 
thing  expres-sed,  and  there  is  then  a  question-not  wlieth.r  tlu" 
legatee,  while  rejecting  the  proposed  exchange,  can  take  another 


it)  Pou-dnll  V.  .Iiinen,  2  Sm.  &  <!if. 
407;  Smith  v.  .4rfam-s,  5  D.  M.  &  <•. 
712. 

{»)  Uiret,  V.  IliU.  h.  R.,  19  Eq.  341). 
nnte  p.  71.  But  sec  Thompson  v. 
BuTTO.  I..  R.,  1<>  K.i.  .">02,  where  tin- 
widow  wa-s  put  to  her  election  between 
an  annuity  given  l>y  the  will,  ami  there- 


by eharged  on  part  of  the  testators 
freeholds  and  copyholds,  ami  hir  ncht 
to  freel)ench  out  of  devistnl  cci|i.vl»)H"- 

(r)  EnM  V.  Cixik.  2  Ve».  sen.  aS.  See 
also  Br,r  v.  lior,  A  Di.  V.  ('.  T""ii;  !«'• 

(w)  Romillv's  No.  Cas.  H."..  aU  k- 
imrted.  but  imiH'rfectly.  2  D"  k.  iiH.i. 

[x)  Xotlln/  V.  I'lihiii-r  2  Or.  '.H 


WHEN  KLEPTtOS  Is  EXrl.l  |IK|>. 


e'til  umlrrthp  will  unconditiinmlly,  hut  wlntli<T,  whilt-  an<|i?iii>f 
lln'  I'Xihanp',  he  can  iiiMi.sl  on  lii.s  right  to  untttln-r  |iii>|>iiiy  ajjainnt 
till-  will.  Thus,  in  W'tlkhmoH  v.  Dfnt  (if),  wlicrtu  tf-ttuinx  ^awf  to 
Iht  briithtT  T.  10,(KM)/.  in  Mutisfart  ion  of  aiiysuins  iiiwhiili  slic  then 
was  or  niight  at  her  death  be  indehtcil  t4>  linn,  uiul  to  Iht  lirotlur 
W.'tiNHI/.  in  lieu  anil  Mutisfac-tion  of  any  rfnt-i'linr^cotilof  a  irrtuin 
part  of  Iht  mil  fstatf.  and  s|M'citically  diH|M»si(l  of  ihc  I'litircly  of 
unotlitT  cMtatt',  in  which  both  lirothrrH  had  iiitcn'sts  :  it  was  held 
that  the  hr»>thor.s  takin^t  their  lcgacif.'<  miisl  hnnn  thi'sr  latter 
jiittTi'sttt  into  account  as  well  as  the  debts  and  the  rent  <liarj{e.  Sir 
\V.  M.  .lames.  L..I.,  said.  " 'I'Ik'  (|uestion  is.  whether  there  is 
tfstaiiieiitary  bounty  to  a  peraon  wbo.se  estate  aiul  riyht  an-,  under 
another  part  of  the  will,  interfered  with.  It  appears  to  me  eh'ar 
that  tliis  i|uestion  niimt  be  answored  in  the  allirinativc,  though 
JH'fore  the  amount  of  the  bounty  can  be  ascertained,  the  ainoiint  of 
the  claims  whitli  the  legatees  had  against  the  leslalri.x  must  be 
a'<(i'rtained." 

Where  a  testator  atternpt.H  to  dispose  of  property  in  favour  of  .\.,   it, 
and  gives  his  own  property  to  H.,a  married  wiunan.  with  a  restraint   "" 
(in  anticipation,  this  .shew.s  that  he  intends  to  exclude  the  doctrine 
(if  election,  so  that  if  the  projM'rty  attenijited  to  be  given  to  .\. 
iltvdiveson  B.,  she  is  not  bound  to  make  eoni|>ensation  to  .V.  out  of 

the  property  given  to  her  by  the  testator's  will.     The  doctrii f 

(lection  d(K's  not  apply,  because  the  property,  which  if  the  doc-trine 
applied  would  have  to  be  seipiestered,  in  order  to  compen.sate  the 
(iisaiipointed  legatee,  has  by  the  terms  of  the  will  it; elf  been  made 
inalienable  (:).  Where  the  restraint  on  anticipation,  or  inaliena- 
bility, is  created  independently  of  the  will,  a  different  principle 
seenw  to  apply  (a). 

In  B(u  V.  Barrett  (b),  a  testator  hy  his  will  recited  that  his  two  mi 
(laughters,  A.  and  B.,  were  entitled  to  certain  pro|)erty  under  a 
settlement,  and  stated  that  for  this  reason  he  had  not  given  them 
so  larg  -isareof  his  own  property a.s  he  wouhlotherwi.se  have  done; 
lie  then  devi.setl  to  A.  and  B.  certain  estat(>s,  and  to  his  two  otiur 
(laughters,  C.  and  D.,  other  estates,  of  much  gre:iter  value;  in 
fact  his  four  daughters  were  entitleil  under  the  .settlement  ;  it 
was  hehl  that  this  mistake  did  not  put  C,  and  1).  to  their  election. 


(,»i  I..  R..  (i  Cli.  339. 

<--)  A  Whallhy.  27  Ch.  V.  m\;  Rt 
\  .,.-,/.,^-,  Tn,.-<h.  :il  (^h.  I).  27.'. ;  lluy,;/ 
V.  Fmhr.  \\:m\  1  Cli.  3(11.  Smith  v. 
/.I'ra..  is  Cli.  I).  .-,:i|,  ,1,1,1  U„„uU„n  V. 
ll'iimUu„.\\H'M\  I  fh.  :t!»(l.  were  ,a.se« 


of  settleiiiiiit  liy  ileiil. 

(n)  Ante,  ]i.  ."ili.'i  (W,   hnrd  I'hixhum). 

(h)  I,.  R.,:l  Kq.  2»4.  where  //,i.^Ii„„,hI 
V.  i'li/lim.  IS  \(-<.  i7.  anil  hin'jitotr  \. 
/jiu'JxIiiii:  21  Hea.  .Vi2  were  c  il.-.l.  .S,-,. 
iihi)  />.»•,..  V.  /,.  .,-,x,  Ir.  |{.^  II  Ki|.  340. 


"Iiuiiit  on 
iiei|iatiiin. 


'lake 
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Iiilntit. 


Lunatic- 


wi>nian. 


vn  WectionbyPertoMundtrDiBability.  An  infant  .annot 
.,.!^Lnd  SI .'-  in  which  an  in(an(.  .f  aault.  wou M  ,„.,. ,.. 

..•,  th..  ordinary  practice  is  to  dir.-ct  an  '"'lU'rv ;•»>'•-  -'• 
hiH  advanu,«  to  tako  nnd-r  or  a^a.nst  the  w.l  («)  Hut  ,a  .  ,,.. 
"th«  .nfant  has  In-.-n  allowed  to  postpone  bin  ..lo.t.on  u„„l  l. 

^"?;:  :lr  W  power,  in  certain  .a.s.  to  ^ect..  M.H  ,,,  « 
..rson  of  un^nnd  n.ind  not  ho  found  by  nu.n.s.tu.n  (,•  . 
^   On  tho  q„..«tion  whether  a  nmrried  wo.nan  «ul.je..t   ..  th-  MU. 
ca     ewlt    the  authorities  are  not  con.nt.nt.  In.^  the  wo.,h    - 
'tloritv  Heems  to  he  against  her  havmp  capar.ty  f.  .1. .,.,,). 
1 1       elhd  in  Ar^Jifr  v.  lUnnH  «y),  that  a  nuur.-d  w,.,„an 

oul  ehlct  to  take  under  a  will;  and  the  san.e  prnuMple  seen.  ,.. ,. 

aTdown  in  Gri>,i,»  v.  Gibson  (h).     But  the  .luta  n.   U ,  .,.  v. 

tImU)  and Vtn*  v.  Par  (j)  U-ad  to  a  e.mtnuy  .on.h.sH,,,. 

a^d  .     "oi '  V.  i  '<x>per  (A),  where  it  was  deeide.i  that  two  per.,,. 

le    f  Xn  wn.  a'tnarr.ed  won.an)  were  put  to  the.  -le,., 

t  wa  also  held  v.mt  the  marriedwoman  could  not  herself  ..l....t,,u„i 
hltth    ('our,.  au,st  ascertain  by  in.,uiry  wl-.tUer  .t  was  or  U 

betht  to  take  under  or  against  the  w.U.     It  .s  p.K.  .h-  tin.  ,  - 

^c^n  in  Ar,i..,/e  v.  B^'nuH  may  be  explained  on  the  ..ruu.pl. 


.^iCwher^th.   infant  is  .enan^;« 

(J)  Hoii'lhloii  V.  Hniighlon.  1  >'''*• '^"• 
liVsinalfiM  V.  Streaifidd.  t'a.  t.  Tall.. 

'"'(0  K.   .W«rr-..«.2MoU.M«;   Wil'hr 

n    hat  <a*  wan  as  t..  tlu-  .;ontirmati.m 
a  «.ttlon»-nt  n.a<li-  dunna  infancy. 

S-c  li,  t'irl  of  Seflo,,.  \  IHltS)  2  CI..  378. 

( ,     As  to  tl».  I««i"""  "'?.T»' 
woman  in  tliLs  resp*-ct.  soc  A.W«.«  v. 

C'ahill.  8  A.  f.  42«. 

(0(2     DicW.     4ti3-.  see     »irr<>.r     v. 

L  L.K..lEq.68.x  It  .s  clear  from 
,1,0  ca8..s  of  Barnnv  v  ii-rf'";^- 
4  K  &  .T.  4tl9;  W<llouyhb>j  v.  J/(rf- 
rf/.(o«.  2  .».   &    H.   344;    Campl>rU  v. 

SoH.  2:«  Uca.  4.^,7:  Sm.lh  y  i«nM. 
18  Ch.  1).  531  ;  W,lderv.I,gotl.  2M1  • 
1)  2(13.  and  Vidil:  v.  O  Ha.jan.  IIJKMM 
2  'C1>.  87.  tlm;  a  marrinl  won.an  can 


olcct  to  conliiin  i.i-  nMni'lia"'  »  ■'<■"l'•■ 
mcnt  cx.futrd  l)V  li- r  wluh'  mi  ...fni.t ; 
liiil  the  vrineilile  01.  whi.li  ll.i«  iil"':- 
basiil  is  quite  dilTcr.iit  from  tlii.t  ii|i|.lii- 
able  to  tho  .luestion  .lUii^-pl  m  Ih' 
texi.  Whether  the  rule  apiili.s  *l»iv 
the  interi'st  of  the  n.arrinl  wim.aii  in 
.H-r-ioi.al  i.rolK-rty  i^  revtr.'i"iiarv.  -■>■ 

•»  Ch  474;  /''"•'•'  \-  Ji"»"'i-  l'*''l 
«  Ch  41!».  ''"'»■  <■''■"'  "'  "'""""  '■ 
Mayuf  (Ir.  K..  1  Kq.  511.)  !.»»  l«*n 
alre'a.lv  referre.1  to  (supra,  p.  .M- 

I,)  2  Ves.  jun.  IVK\.  The  sattu-  rule 
was  acted  on  in  the  si.ii  hr.Mwlit  l.v 
I^rd  Darlincton.  as  ^tate.!  i" '■.';;'«  ^■ 

aUoiVantv.  fraHi-.3.M>li<    ''' 

(,-)9Ves.3r.<K  Soi,„M,f.l,...rU*.-' 
«-em  to  shew  that  whe,v  the  (  uurt  l.,ll 
that  a  married  woman  was  pm  t"  h.i 
olection  the  original  praetiie  »a*  f 
require  her  to sienity  lur  ele. !...»  M"" 
a„  otticer  of  the  Court,  an.l  onU' t. 
direct  an  inquiry  in  the  evei.t  0  '•• 
failinctodoso;seetheoa^.   ct. 

compare  Standmn'j  <•■  " "< 

052. 

ik)  U  K..  7  H.  T..  •>3. 
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that  M  it  wa«  olivionsly  tn  tlio  iM-ncfit  t>f  tin-  •  •  ..omun  In 

I'liMt  in  a  |Mirti<iiliir  way.  tli<>  I'lmrt  wniiM  (it  i  li.fii  living) 

havi-  fli'itf<l  for  Ikt  withiMit  an  iii(|iiiiy  (/),  u       j-h.     Mint;  il.'ud. 
tilt'  Cwirt  trt'tttinl  Iht,  r»>tri>M|M'otiv«'ly,  an  having  m>  il.-ctfMl. 

It  HfciiiM  flt'ar  on  j)rinri|>|f.  tlimiuli  the  point  luis  nut  li.rn  il.cid.d. 
thntaimirrifil  w<iinai\  can  dfct  in  ri"<pi«l  of  licrK»|.aratf  rsiati- (/o). 


(IMl'TCIl    \M. 


>«ll»tl'. 


Mlidl  ■>(  I 

••Mil  titult  r 
ill-  i''ilii\. 


kllMuli<i|^r|< 

IfUUIItli, 


Vm. -Time  and  Mode  of  Election.    It  s<-nu*  tliat  a  pirson 

(ItM't  not  losi'  his  rijilil  to  di'ct  liy  nu'ii'  la|i.ii'  o(  tinii-.  nnlr-«  it  can 
ht'  shown  that  injury  w(Mihi  rfsult  to  thiid  piTsons  l>y  thi-  <itlav  («). 

In  soint'  of  iIh'  oitliT  casi'.vi.  infants  have  l«'i>ti  allin^i'il  to  postpone    l'.wt|i..iir 
thfir  I'l'i-tio'i  until  after  attuininj{  majority  (tuiK  ami  in  thi'  la^c  of 
W'illii'      V.  MdiiHi'  {ii),  it  was  hi'hl  that  a  nuirricd  woman  (  Miild  not 
i'li'tt  until  a  rt'vorsionary  ihtiTt'sl,  sctthd  on  In-r  marriai;.",  fill  Into 
[(osHt'ssion. 

A  jK'fson  is  not  hound    to   elect    until    all    the   rinum^tanies    lull 
whicli  may  irdluence  his  election  are  known  to  him  (/>),  and  an 
election  made  in  ignorance  of  material  facts  is  not  hindiny  (7). 

Where  there  is  no  e.xpresH  election,  it  may  he  implied  or  inferred  imi'ii'il 
from  acta.  Hut  to  iai.se  an  inference  of  election,  it  should  appeal'  ''"""" 
that  the  person  knew  of  his  right  to  elect,  and  not  inerelv  of  tlie 
instrument  giving  it  (r).  Even  the  receipt  of  income  for  sixteen 
years  in  ignorance  of  a  right  to  elect  w  ill  not  operate  as  an  elect  ion  '.«). 
though  an  election  may  he  presumed  froi'  .,, .  ■■•  jon  or  receii>t 
of  income  where  there  i.s  full  knowledge  (/) 

Klection  is  a  question  of  intention,  and  i.'  'I'ci  d  m  i\  1...  inferred 
from  a  series  of  unequivocal  acts  (11).  He-  .  i:"'  th<-  ■■.■  .um'  <f,  or 
dealing  with,  a  fund  or]>roperty  is  ingenei  ■'..>:■  .„>:,i,--.,  that 
fund  or  property,  if  the  person  was  fidly  co  •  , .  m;  mi'  hi-     uili's  (1). 


(/)  lti/«<n  V.  Tuwiiatiid,  2  ViK.  juii. 
lists. 

im)  Sn-  It,  Ihtiiihi.n.  1 1  fli.  |>.  MX. 

in)  Hriccv.  «nr(.  2  Mull.  21  :  .S'/,r,,(rf 
V.  Miirgmi,  1 1  H.  I.,  f.  .">88. 

(nil)  .Supra,  p.  TlM. 

("I  Ir.  K.,  1  Kii.  rilit,  rcforml  to 
II I" IV r.  p.  'uttl. 

(/i|  lluie  V.  Wfikt,  1  VVs.  jun.  Xl'i ; 
lliiijninn  V.  liiiyntim,  I  Hr.  ('.  ('.  44."> ; 
ChiilmirM  V.  Stiiril,  2  \".  &  H.  222; 
/'i//<;ii  V.  I'tirhr.  I  ,Sw.  .".."itl :  .laf .  ,jO."i  ; 
I  (I.  A  K.  ;to:t;  />o!w/rt-»  \.  V„u,ihi-. 
I..  K..  12  Km.  tilT. 

(i/l  Kidnrn  V.  Vouimmnkfr,  12  Vc^. 
!:!•; :  /'a  .-.v  v.  Dc^h.u,, ,. ,  3  1'.  W.  31.-. ; 
IlillnH  V.  Porkir.  supra. 

(rl  Mimjan  v.  Kdiirird^,  1  Uli.  X.  ,s'. 
401  ;   II  «jI-,   v.   \y„t,f.  3  Kr.  ('.  r.  2;V4  : 


HiyniirdwSj,.  i  |         ,       •    \\„ili,iir 

V.     I'liilnii.     21      !  ;      tVaiHi.ii  s 

Ciinip.  Ki|.  ls»  SIM,.  ,  (I  ,/«„,  V.  Tlif.iH- 
hiirii.  I,.  It.,  1(1  Cli.  2:H»:  S„,,l,mni  v. 
SiniliiKiii.  Ir.  I'..,  2  Ki|.  141. 

(«t  Siiinnlh    V.     Mifii'/ltnii.    .•10     lti-,1. 

2:j.v 

(0  liltliirh  V.  Itnuldhiir,!,  I  Vcs. 
jun.  171  ;  Wnrllnii^iUiH  v.  ir../i /</.,»,,  2o 
Bin.  liT  ;  Siriilfuid  V.  I',., nil  1  Ha.  & 
li.  1. 

(h)  S/irnid  V.  Mi:niii>i.  II  H.  I,.  C. 
,"i88  :    hillioi  V.  1'iirl.fi.  -iipia. 

(r)  Aidi-inif,  V.  II' 1111,1.  2  Dick.  Hill; 
tUddiiK/s  V.  (liddiiii/",  ."1  H11.S.S.  241  ; 
Hii.-<rt«  V.  Hnsriu,  I  ,1,1.  ,V  l,at.  XiJ  ; 
Ihimr  V.  Mmlhiiid.  I,.  |{..  2  Kc|.  8:t4  ; 
and  tlir  <-asi..<  cili.,!  alimo.  imlrs  (»).  (.«|, 
and  ^t^. 
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CIIAPTKB  XVI. 

Poiwe»»ion 
of  liiith 
|)r<)|)ortirs. 

When  rnni- 

|iensatii(ii 

asccrlainiKl. 


Eli'Clion  to 
acccjil. 


Infrrroil  from 
condiiot. 


Two  gift« 
niwliT  same 
will — oiii' 
limy  1«'  taken 
the  other 
rejected  ; 


ELECTION. 

The  mere  fact  that  a  person  enters  into  the  receipt  of  tlie  rent*  and 
profits  of  two  properties,  as  it  affords  no  proof  of  preference. ,  annot 
be  held  an  election  to  take  one  and  reject  the  other  (w). 

The  amount  of  the  compensation  to  be  made  to  the  disajiiMiinted 
legatees,  where  the  party  elects  to  take  against  the  w,ll,  ,s  ascer- 
tained as  at  the  date  of  the  testator's  death  (r). 

IX  Onerous  Property  --A  gift  of  property  by  will  is  supposed. 
prima  facie,  to  be  beitefi.nal  to  the  devisee  or  legatee,  and  cm- 
Luentlv  it  is  also  supposed,  until  the  contrary  is  proved,  that  tlie 
gift  is  accepted  bv  him.  But  he  is  at  liberty  to  refuse  or  .iisela.n, 
it  for  the  law  will  not  compel  a  man  to  take  property  against  Ins 
will  (V).  Disclaimer  may  be  express  or  implu-d  (c),  but  tljere 
can  be  no  effectual  disclaimer  after  the  party  has  once  elerted  to 
accept  the  .'ift(«).  And  election,  like  disclaimer,  may  be  inferre.! 
from  the  conduct  of  the  party.  Thus  if  a  devisee  retan.s  (M.sses 
sion  for  some  vcars  of  property  subject  to  charges  wh.ch  exceed 
its  value,  he  may  be  deemed  to  have  elected  to  atrept  the 
devise  (6).    This,  however,  does  not  make  him  personally  liable 

for  the  charges  (r).  *    .1 

Where  by  the  same  will  two  properties  are  given  to  the  same 
person,  one  beneficial  and  the  other  burdensome,  he  i.s  general  y  at 
liberty  to  accept  the  former  and  reject  the  latter  (d)  although  hy  so 
doing  he  throws  a  burden  on  the  testator's  general  estate  wlnel,  ,f 
he  accepted  both,  must  be  borne  by  himself ;  as  where  the  lopud.- 
ated  gift  comprises  shares  in  a  company  winch,  after  the  estat.rs 
death,  fails  and  is  wound  up,  the  shareholders  being  called  on  te 
contribute  (e),  or  where  the  subject  is  leasehold  property,  m  respect 
of  which  the  testator  was  liable  at  his  death  under  his  cove.iant  tn 
repair  (  /).  So  where  a  testator  devised  a  house,  which  was  mort- 
gaged beyond  its  value,  upon  trust  to  permit  his  two  sisters  to  have 


(«■)  Padhuryy.  t'''ir<%  2  M«c  &  t^. 
:«)»>;  Si^indv.  Morgan.  11  H.  1-  t.  .>»». 
Ihiff  \:  llrin',  2  Moll.  21  ;  but  sec 
l»V/AiH./''.«  V.  »•-;/""''".  -'<>  W''«v.  t>7  ; 
and  nenerallv,  as  to  what  actB  con.sti- 
tutP  election,  we  note  to  Ihllon  \. 
Viirktr  1  Sw.  :Wi  ;  Oiddinijn  v.  (iid- 
d,m,».  3  Kuss.  241  :  Hnxeof  v.  «ri«f«f. 
1  I  &  Lat  :t-'U  ;  Mahnn  v.  Morgan.  I> 
Ir.  Jur.  173;  Rnlthdr  v.  ««'"'«'!''•' 
ix.w.  &  CI.  :«l ;  ^'.vf'"'  V.  tytthc  I'.i 
1.  T  343.  As  to  how  far  the  jiam  or 
U»w  to  the  iKTson  calle.1  on  to  elect  is  to 
weigh  in  presiiminsi  election,  see  //iirrid 
,.  nvJ-,>..  2  K.  &  .1- 473 

ix)  Hrnii>ir,^k.[\m>\  1  Ch.  It.. 

(ij)  Shepp.  Toueh.  284  8.1;  see  David- 


son Conv.  .-..  l>ait  2,  p.  (Mil.  n.  »l"f' 
the  law  of  diselaimeris  evi.U.mnl. 

(:)  Stacey  v.  Kl,,h,  1  -M.vl.  *  K.  1 ... 
(.liselainier  <.f  trust);  «i  lUrcliM.W^V. 

■{«)  )i,nce  V.  (lilpin.h.  R-  3  Kx.h.T.i 
(/.)  R>  Cowley,  r.3  U  T.  l'.>4. 
((■)  Ibid, 
(rf)  Andrtui  v.   Trinity  IMl  »  \''' 

""  I)  MoMt  V.  Hah-.  3  Sm.  S  I  jif-  4(»_: 
.-Uuln  V.  W,><d.  43  1..  .1.  «  '■  .1'; 
I'uttini:  a  dLstrinuas  on  slmi.-.  Aio-*m 
prevent  a  siibseipient  disiliiiiner:  lU*" 
V.  Ildi/W.  3tl  I'll.  I).  2.-.t>.  ,   ,    ^  ,,   , 

,,,  ir,,m«../.'...to-i,  1.1.  S"  I- 
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the  use  ami  occupation  of  it  ami  tin-  furnitun-  in  it  :  tht*  furniture  rnAi-Tnh  wi. 

wa>  s(ii(J  and  the  proceeds  invested,  and  it  was  held  tiiat  the  sisters 

were  entitled   to  receive  the  income  of   tlie  investments  without 

keeping  down  the  interest  on  the  mortgage  debt  ((/).     Hut  the    -  unless  a 

(juestion   is  one    of   intention,    and,    therefore,   where  a    testator  'i",','."^,'',? 

Iiei]ueathed  an  annuity  to  A.,  and  also  a  leasehold  h<)use  held  at  a  .iiiiMars-. 

rack-rent  beyond  its  value,  Sir  J.  I^each.  M.U.,  thinking  that  the 

|iliiin  intention  of  the  testator  was  that  his  estate  should  no  longer 

1h'  subject  to  the  rent  of  the  lea.sehold  house,  held  that  the  legatee 

must  take  both  bequests  or  neither  {h).     The  cases  are  not  easy  t.) 

reconcile,  but  the  test  seems  to  be  whether  or  not  the  gifts  are  separ 

ate  and  distinct.     If  onerous  property  and  beneficial  property  are 

included  in  the  same  gift,  a.s  an  aggregate,  then,  uidess  a  contrary 

intention  appears  by  the  will,  the  donee  cannot  disclaim  the  oiutous 

jiroperty  and  accept  that  which  is  beneficial  ;  he  must  take  the 

whole  gift  or  nothing  (i).     But  if  two  di.stinct  gifts  are  made  by 

the  same  will,  one  of  them  being  onerous  and  the  other  beneficial, 

the  donee  may  reject  the  former  and  take  the  letter  (y). 

Estoppel. 


I.    Itif        /'(!»«  dx/nil 
Ihrl^r 


mull 


III. 


pac:e 

ItlJ    /•.'(•/•oil.  ■/('.■(    Slillrillrill 

ill  ii'iV/  :,:,'.) 

Ill/     I  'nilillli-l    .".tiO 


I.  By  Possession  under  Devise.  The  general  principle  that 
a  person  who  takes  pos.session  of  land  under  an  instrument  is 
estopped  from  denying  its  validity,  applies  to  wills  (k);  conse- 
(lucntly  if  a  testator  devi.ses  Hlackacre,  which  really  belongs  to 
X.,  to  A.  for  life  with  remainder  to  H.,  and  A.  enters  and  retains 
jHissession  until  X.'s  title  is  extinguished  by  the  Statute  of 
Limitations,  A.  acipiires  only  an  estate  for  life  with  remainder  to 
15  (/).    The  fact  that  the  testator  devi.ses  the  legal  estate  to  trustees, 


iimlcr  litlr. 


(./)  Sifer  V.  aUidiUmr.  30  C'l\.  U  (iU, 
I  xiiliiiiiiHi  in  Kr  KftiKiniiton,  infra. 

1*1  Tiill«,l  \.  Karl  nf  Hiidnxr.  3  .My.  & 
K  i.">4  ;  h'ltirtUnitjh  v.  Jnhitnlonr,  Id  |r. 
Ch.  4+2. 

(il  ilrnn  v.  HriHen.  42  L.  .1.  C'li.  187  : 
<:«lhn.  V.  Wi,lri>n4,  22  Ch.  1).  ."iT.T ; 
hriuni  V.  i„w  Lifr  A^^suninrr  Snrirty. 
[\m\\  2  Ch.  .-.11:  PnrnrH  v.  /A.vrf, 
;iSW|  2  Ir.  R.  .ITl  ;  He  Krn^itinlon. 
|I!H>2|  1  n.  203;  Ihmywood  v.  liony- 
"ti.W.  |1!KI2)  I  Ch.  347. 

''I  Ht  !!-:!fkty>.  .12  Ch.  t),  4<«. 

(i)  Ihiltun  V.  Fitzgerald,  \WJT\  1  Ch. 


440:  2  Cli.  8tl.  It  i«  Hai.l  in  the  old 
liiKiks  that  an  hoir  is  esln|)|»><l  fnini 
(li'iijiiii;  thi-  will  of  his  ami'stur:  Hr. 
Ahr.  KHtojiprl,  pi.  103;  Iml  (hat  if  A. 
and  IJ.  lire  nanii'd  exi-ciitors  by  a  will, 
it  is  no  ostop(M-l  for  thi-ni  to  say  that 
they  were  nut  niaili'  executors  ;  iliiii, 
pi.  18.5.  As  lo  the  old  rule  that  the 
ht'ir  JR  not  pn-sunicd  to  have  notici- 
of  his  anoestor'n  will,  noi-  />o>  d. 
AViir/nl-  V  Hmiirlerk-.  II  East.  tiC7, 
cited  post.  Chap.  XXXIX. 

{/;  Hmrd  v.  Hmrd,  L.  H.,  9  Q.  H.  48. 
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1  „>„„a;nn  i«  tiiken  bv  one  of  the  bcnefuiaries. 

and  that  adverse  po8se8*>'on  la  laKen  uy 

dm>9  not  make  any  diff»  n-nce  (m).  ,     .        ,  ,  •        . 

The  same  principle  applies  where  a  devisee    akes  passessum  of 
land  which  really  belonged  to  the  testator,  th.  dev.see  bon,g  under 
the  erroneous  belief  that  it  passed  by  tbe  w.U      Ihus  ,f  a  tes,ator 
being  entitled  to  land  .n  the  parishes  of  X.  and  \    dev.ses  ,lu-  land 
in  X  to  A.  for  life,  with  remainder  over,  and  A.  takes  possessum  of 
.e  land  both  in  X.  and  Y.,  under  the  bel.ef  that  t  u.  land  uj  \. 
assed  by  the  devise,  and  retains  possession  for  the  stautoy 
"iod,  he  eannot,  it  seems,  clain.  to  be  entitled  to  the  lan.l  u,  Y. 
or  hi    own  benefit :  -  My  impressi.m  .s  (.f  .t  were  necessary  to 
deeide  the  point),  that  the  Statute  of  Limitations  can  nev.;r  ho  so 
construed    hat  a  person  elainung  a  life  estate  under  a  w.    shall 
nt  r,  and  then  say  that  sueh  possession  was  unlawful  so  as  t..  give 
irh^ir  a  right  against  the  remainder-man.     I  think  that  lu.  (  ourt 

would  so  construe  it"  (")■  ..  „     ,  ^       ,         ii,     ^    *  <- 

Accordinglv,  in  Kcrna<jkan  v.  M'N^IU,  (o),  where  tl.e  testator 
devised  land;  to  trustees,  and  the  cestui  que  trusts  took  possession 
o   certain  land  which  did  not  pass  by  the  devise  and  held  ,t  as  ,f 
tv  had  been  beneficially  entitled  to  ,t  under  the  d.^.s.  it  was 
leS  that  the  title  thus  ac.pdred  under  the  Statute  of  Lmutat.ons 
ve  td  the  legal  estate  in  the  trustees  and  not  m  the  benehe.arie. 
The  decisii  in  Paine  v.  Jones  (,»  appears  to  be -eon.,  en  w, 
this  principle.     In  that  case  a  testator,  by  wdl  made  m  Ih.M,  do  ,so,l 
1^;  I         al  estate  to  A.  and  B.  upon   trust  to  pay  the  rents  to 
A  f^l  f     with  remainders  over.    Part  of  the  testator  s  rea  ostat. 
wa      nuelased  after  the  date  of  the  will,  and  therefore  did  not 
IZ  Z-  i    •  A.  entered  into  possession  of  the  after-acquired  land, 
'  iTevinc'  that  it  passed  by  the  will,  and  continued  „.  possession  for 
nore  than  twentv  vears -.  it  was  held  by  Mal.ns,  V-t'-t'-^f 
had  acquired  a  title  to  the  fee  against  the  remainder-man.    In  Mt^ 
It^lraM  (,),  Lindley,  L.J.,  thought  this  decision  vv-as  mtolh.ible 
having  regard  to  the  facts  of  the  case,  but  he  doubted  the  s.nuulno. 
'rthe  distinction  drawn  by  the  V.-C.  -between  cases  .vf  pors    s 
havL  no  title  under  a  will,  because  it  docs  not  purport  to  ,n  M 
he  is  they  claim,  although  they  believe  that  .t  f"-  and  po.s    s 
ctiS  undVr  a  will  which  purports  to  deal  with  land  to  winch  th. 
testator  had  no  title,  altlu.ugh  they  thought  ;«  ^J^'  ,  .„ 

andA•rnw;/A«-M•..l/^V./';/a2Ir.C  -Kil.  <««'                  ^.   'y,        ,,,,  ,„i,ra. 

Hit.     The  question  ..{  esloppd  chd  . a.t  l-.l.,  i^^  ^^   ^^^    ^^  ^^ 

arise  in  Scull  v.  .^  ,x..u    -i  })'■  ^  "<)■  •''*-^-  j   '    j^   j^     j^  tiq.  320. 

(„)  Per    Martin,    B.    m    Anstee    v.  ip)  ^  ^-^          i 


BY  KRRONEOIS  SIATEMKN T  IN  WII.I.. 


iw9 


Hut  if  the  devise  of  the  remainder  is  invalid  hi'iiaiisf  it  traiisyresses  •  HArTKii  xvi. 
somi' rule  of  law -such as  the  Hulf  against  Perpetuitifs.  or  tlic  rules  ~ 

governing  charitable  gifts  —then  the  entry  of  the  tenant  for  life  under   ^  m,  .;al. 
the  will  does  not,  it  seems,  affirm  tin;  invalid  devise  to  the  reniainder- 
iiiivn,  whether  the  devise  to  the  tenant  for  life  himself  is  valid  or 
nivalid  (r). 

In  Re  Aiuh'r^im  (s)  it  was  held  that  the  same  principle  ap|)lies  where   Wli.i-.-  u~<. 
the  devise  is  invalid  by  r.nis  )n  of  tl\e  |):^rsonal  disability  of  the   'iJ^.'J.ji","',''''' 
te-itatot.    In  that  case  the  testatrix  was  married,  and  acipiired  the 
property  before  1883. 

II.    By  Erroneous  Statement  in  Will.    Somewhat  amdugous  r-c-atr.- 
to  tlie  doctrine   of  estoppel   is  the  rule  that  in  certain  cases   a   '""""'  *'>' 
person  claiming  under  a  will  is  bound  by  an  erroneous  statement   iiiit.imiK 
of  fact  contained  in  it.      Thus  in  Re  Wood  (t).  a  testator  gave  his  '"  "'"' 
property  upon  trust  for   his   children  in  equal  shares,   and  after 
reciting    that    he    had    advanced    certain   sums    (specifying    the 
anuiunts)   to    four   of   his   sons   on   account   of   their   respective 
sliare«     he    directed    that    "  the    respective    sums    hereini)efore 
recited  to  have  been  advanced  "  should  be  brought  into  hotch- 
pot;  it  was  held  that  the  sons  were  bound  by  the  statement,  and 
could  not  adduce  evidence  to  shew  that  it  was  erroneous. 

Conversely,  if  the  amount  of  the  advance  is  understated,  tlie 
lt>gatee  is  entitled  to  the  benefit  of  the  error  {»/). 

But  the  limits  of  the  doctrine  are  not  satisfactorily  setthnl,  ai\d   miliss  i,»iilt 
it  seems  that  it  will  only  be  applied  whore  the  statement  of  the  ."""I'V'"'^"' 

1  mi  •         n      m        i       i       n  llllcill  lotl. 

testator  is  unequivocal.  Ihus  m  Ke  latflor  s  Estate  (r),  a  testate' 
bequeathed  a  legacy  of  7,000?.  in  trust  for  his  daughter,  the  wife 
of .(,  T.,  and  her  children  ;  he  then,  after  reciting  (in  effect)  that  he 
had  paid  upwards  of  .j.OOO?.  for  J.  T.,  directed  that  if  .1.  T.  sIm.uUI 
not  before  his  death  have  repaid  him  5,000/.  at  least,  the  sum  of 
').WM.  should  be  taken  in  part  payment  of  the  7,0(K)/.  Taken 
literally,  the  effect  of  this  direction  would  have  been  that  if  J.  T. 
only  repaid  4,999/.  the  legacy  of  the  daughter  would  be  reduced 
by  .').(KK)/. ;  it  was  held  that  this  could  not  have  been  the  intention, 
and  that  what  the  testator  meant  was  that  whatever  was  owiiii; 
to  him  by  J.  T..  up  to  5,000/.,  should  be  satisfied  out  of  the  legacy. 


(r)  IVf  .Ii'ss,.],  M.K..  in  K>  Slrhi'i-r'-i 
E,t,i!,:  (iC'li.  U.  !  :  ll.>- (Inisinti  of  tl„. 
M.R.  tlml  llio  rciiiaimliT  was  void  was 
reversed  by  the  C.  A.,  and  it  Ijtiami' 
iinnei'fSH»ry  to  consider  tlie  point  above 
stated. 

(.t>  ri!Hr>!  2  fi,.  7(1. 

(I)  :!2  l^'.  D.  .517,  followinL'  Re  AirdS 


Male,  12  Cb.  I).  2!»1.  The  rase  of 
Quihnmpl.in  v.  Hdiii.i.  iM  \V.  K.  <»17, 
ante,  ]i.  l.tS,  svems  to  \\»,\r  been  de- 
cided on  the  sinie  prineipb-. 

(«)  linrrawf-i  v.  t.'lonhrixk,  27  L.  K. 
Ir.  :K{>i. 

(-■)  22  <_'!i.  1).  V.)j. 
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Kstoppol  by 
liti<;atiun. 


llcir-at-law. 


ESTOPPEL. 

So  in  fir  Kchn/(u%  a  tostator  after  reciting  that  a  legatee.. f  a  Avw 
of  residue  owed  him  o.lKMW.,  forgave  hiu»  2,(MH)/.,  aiul  .hrnf.l 
the  balar  of  3,(HK)/.  or  so  much  thereof  as  should  remain  iinpai.l 
at  the  tir.ic  of  distribution,  to  be  brought  into  hotchpot ;  it  wa^ 
held  that  the  legatee  was  not  bound  by  the  statement  as  t,.  th.- 
debt  of  5  000/.,  which  was  erroneous,  and  that  he  was  (inly 
chargeable  with  actual  advances.  Swinfeu  Eady,  .1 .,  distins:uisl„.,l 
between  the  case  of  a  testator  erroneously  recituig  that  a  iiartuiilar 
sum  has  been  advanced  and  directing  it  to  be  brought  .nt..l,otcl,iM,t, 
and  the  case  of  a  testator  erroneously  reciting  that  a  particular 
sum  has  been  advanced  and  directing  it  "  or  so  much  thereof  as 
shall  remain  unpaid"  to  be  brought  into  hotchpot;  m  th.  fornior 
case  the  legatee  is  bound  by  the  recital,  in  the  latter  case  he  is  not. 

ni  -By  Conduct.  In  Re  Leu-is  (x),  a  testatrix  bequeathed  a 
leasehold  house  to  a  son  then  abroad,and  directed  that  "in  cas,.  I„. 
should  not  return  and  claim  the  said  house,"  the  same  slumM 
accrue  to  another  son,  whom  she  appointed  executor  of  the  will. 
The  executor  informed  the  legatee  of  the  bequest  to  hnn  of  ti,,. 
house  but  did  not  inform  him  that  in  the  event  of  his  not 
returning  and  claiming  it  the  house  would  go  to  the  executor ;  the 
legatee  died  abroad  wi  lout  having  returned  to  claim  the  hoti.se ;  it 
was  held  that  the  executor  was  not  estopped  from  clauninK  unilor 

the  gift  over.  ,  .-       ^  n       i 

A  person  who  is  cognizant  of  litigation  relating  to  a  will,  anJ 
stands  by  and  takes  the  benefit  of  a  decision  on  its  construction 
under  which  a  particular  fund  is  distributed,  is  esfipped  from 
re-opening  the  question  by  instit  ding  fresh  litigation  relating  to 
another  fund  under  the        -wil"')  .    rn    ,. 

A  person  who  is  cop  ^  of    'oceedmgs  m  a  ^     .it  o   Probate 

in  which  the  validity  ol        .11  is  questioned,  is  bound  by  the  result, 
if  he  had  a  right  to  intervene  (:).  ,     ,  ,     ,     ,  , 

Where  the  heir-at-law  of  a  testator  is  made  defendant  as  one  of 
the  testator's  ne.vt-of-kin,  m  a  probate  action  to  estaW.sii  t he  wiH^ 
and  appeal^  and  contests  its  validity,  which  is  establ.,shcd  n  tli 
action  he  cannot  afterwards  dispute  iU  validity  in  respect  of  real 
estate  affected  by  it,  notwithstanding  that  he  was  not  cited  to 
appear  in  the  action  as  heir-at-law  (a). 

(to)  [1905]  2  Ch.  465. 
(z)  1 1904]  2  Ch.  «!■>«.     See  R^  Mac- 
kail.  I  liWHil  1  Ch.  25. 

(y)/f</..rM189«]2Ch.788. 

(:)  WyicherUy  v.  Andrews,  L.  K.,  £  f . 


&   D    327,  and  other  cast-s  liinl  in 
Ymiiq  V.  Holhvay,  IIWC.)  V.  »T. 

(a)  hnnd-hy  V.  liuud.<:,;i.  il>-'':  ' 
Q.  B.  746. 
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CILVrTER  XVII. 

F.FFKCT  OF  REPl'ON'ANCY  OK  CONTRAIUCTION    IN   Wll.I.S.   AND   AS 
TO    REJKCTINfi    WORDS. 

I.  Vrninonit    u-holly    Void    for  |  III.    Ili jidion  of  W'urih ."iT.") 

Ruiugnnnni iitll   I  !V.    IHstiuit  (lilt    iiol   roiitnillnl 

\\.  ConMrnclion  of  ConlriuUelory  lnj  Ainliiijiiniis  (nnlixl, . . .   ."'.t 

Prorpiions 5<i5  ] 


I.  Provisions  wholly  Void  for  Repugnancy.--T5ffoit'  dealiiid 
witli  the  question  of  ascertaining  the  intention  of  a  testator  where 
the  (lisjMsitions  of  the  will  appear  to  be  coiitradietory,  it  should  he 
promised  that  a  provision  in  a  will  may  be  void  for  repu^'iiancv, 
apart  from  the  question  of  intention.  Thus  where  property  is 
ilivm  to  an  adult  person  absolutely,  i-oupled  with  a  direction  that 
tiio  income  shall  be  applied  for  his  benefit  in  a  certain  way,  or 
accumulated,  this  direction  is  generally  void,  being  inconsistent  with 
)ho  right  of  enjoyment  which  follows  from  ownership  (o).  So,  wiiere 
a  testator  hequeatlied  the  residue  of  his  personal  estate  to  his  son 
absolutely,  with  a  direction  that  it  should  not  be  delivered  to  him 
till  the  completion  of  his  twenty-fifth  year,  it  was  held  th.it  the  son 
was  entitled  to  payment  on  attaining  twenty-one,  the  direction 
lieing  rejected  as  repugnant  to  the  enjoyment  of  a  vested  interest  (h). 
And  wliere  an  absolute  vested  intcicst  is  given  to  a  person,  an 
attempt  to  create  a  protected  interest  in  the  income  by  directing  it 


I'riivi-iirtiis 

illlnMsisllIlt 

»itli  iiwnir- 


id)  Oiirney  v.  Ginjys,  2't  Beu.  3IU ; 
Smndrrit  v.  laKfifr,  Cr.  &  Ph.  240 ; 
flijKliii'j  V.  (hsliiKj.  .Tiihii.  2t'>.'j  ;  Ri 
Thimifmm.  44  W.  K.  582 ;  Ue  Johngtnn, 
!  IH!t41  :i  Ch.  204.  In  Harbin  v.  Mmler- 
i«>iii.  [1SII4I  2  Ch.  IS4  (a.  c,  s.  n.  Wharton 
V.  SImtmmin.  [l»!tr»|  A.  ('.  I8ti),  it  wan 
liilil  tliat  the  principle  applies  where 
the  Icsiatec  u  a  charity.  As  to  liilUntj 
V.  liitUn'j,  5  Sim.  '232,  sec  Chai). 
X.XXIII. 

[''I  lijikt  V.  llocici;  9  lii-a.  Cifi.  .See 
Re  Yuunifx  Selllnnful,  18  Bea.  199;  He 
Jtt(,J,»  Will.  2i)  Bea.  402  ;  (Iwiling  v. 

J.  -VOL.   I. 


Goilinij,  .Tohii.'*.  2ti."> :  He  I  'oiitnritr. 
(1907]  1  Ch.  470.  ('(inipnie  the  ea.-*is 
on  the  <|UeHli(in  whethir  a  trust  i^i 
crcattnl  by  directions  as  to  the  apphia- 
tion  of  property  iiiveii  to  a  person 
absolutely:     Chap.    XXIi. 

Where  (jroperty  is  given  to  a  class  of 
IHMsons  with  a  trns',  for  niainlenaneo 
until  the  younirest  attains  a  speeitietl 
atre.  this  is  clfeelual  to  postpone  (Ijslri- 
Ini.ion:  sec  lliulinn  v.  il ii-klithiiniti', 
1  Dr.  J!t4  :  Hnrii  v.  linnnt.  2  i)r.  & 
S.  1 ;  IliLjIoi  V.  ihojhf.^.W  Ur.  C.  I'.  4:t4, 
and  other  cases  cited  post.  (Imp.  XLII. 
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doctrine 
invalidating 
restraints  on 
alienation. 


Absolute 
interests  can 
not  be  given 
to  persons  in 
succession. 


EFFECT  OP   REPrONAJJCY  OR  CONTRAUlCTION   IN    mu.>. 

to  be  paid  to  him  by  weekly  instalments  until  ho  attains  xh-  >,.•  of 

thirty-five,  is  nugatory  (c). 

In  manv  cases  the  desired  result  may  be  attamed  by  f-n.,,-.  ,1... 
property  to  trustees  subject  to  a  di.scretionary  trust  or  j-.lt  .,ve, 
under  which  other  persons  have  an  interest  in  the  pro,.-rtv  (-1 

On  the  same  principle,  a  prson  to  whom  the  ow.ur^  „,,  .,( 
propertv  is  given  canno^,  as  a  ge.teral  rule  (c),  be  restra,n..l  (n„n 
llienating  it,  either  by  express  direction  (/  ,  or  by  co„.lm.,n  („). 
or  by  gift  over  to  take  effect  in  the  event  of  h.s  d.spo.s.n,,  n,  at- 
tempting  to  dispose,  of  it ;  in  s.ich  a  case  the  gift  over  ,s  v,ml.  a,M 
the  beneficiary  takes  absolutely  (h).  So  if  proptly  .s  „ve„  t,.  a 
persoti  absolutely,  followed  by  a  gift  over  to  take  effect  on  >nv.,lun- 
lary  alienation,  "such  as  bankruptcy,  the  gift  over  is  yo.d   0- 

And  a  restriction  forbidding  a  particular  mode  of  ahe.tat...n.  s.ul. 
as  a  mortgage  or  a  charge  by  way  of  annuity  is  void  (,). 

It  seenrs  now  settled  that  a  restraint  on  al.enat.o.>  is  l.a.l  -Nen  ,f 
it  is  limited  in  point  of  time  (k). 

But  a  restraint  on  alienation  may  be  good  if  it  on  y  pn.lnb,  s 
alienation  to  a  limited  number  or  class  of  persons  (/).  A^an..  a  p.ft 
over  to  take  effect  on  the  alienation  of  an  mteres  in  {..oiHuty 
before  it  is  absolutely  vested,  may  be  good  (m)  And  a  life  .ntcrest 
may  be  made  determinable  on  alienation  («).  And  a  marned  wonmn 
may  be  restrained  from  anticipation  (o).       ,     ,  ^     .,     . 

6n  the  same  principle,  where  there  is  an  absolute  gift  of  mrrtv 
to  a  person,  followed  by  a  gift  over  in  the  event  of  h.s  dy.n,  mtes- 
tate,^r  not  disposing  of  it,  the  gift  over  is,  as  a  general  rule 
repugnant  and  void  (p).    And  a  gift  over  m  the  event  of  tl. 


Ic)  Re  William.^  [1907J  1  Ch.  180. 

\d\  See  cases  cite<l  in  the  preceding 
notes,  and  post.  Chap.  XXIV. :  «"«  v. 
Sairne,  3  Ch.  1>.  278. 

(f)  As  to  married  women,  see  Chap. 

XXXIX. 

\f)  Hixxl  V.  Oghtnder,  34  Bca.  .'■)13. 
(,/)  See  C'lap.   XXXIX. 
(h)  lixidity  V.  Peuoto,  3  \es.  ■(-+ : 
.S7m«'v.  fW.  7  Ch.l).  .«•.»;  «f/«;/- 

d,.l,,  38  Ch.  U.  170  ;  '/"'t'.';- .','f*.','' 

•>ll  .    Re  Woiitenholine,  43  L.  T.  lj>-i 
Re  liourlf\i  TritsU,  27  L.  R.  I'';;>''1- 

(,)  ifeJ/n<-ft«,2lCh.I).838;  iltUalfe 
V.  Mttca'.fe,  43  Ch.  U  »i33. 

w'llis  V.  //Mcox,  4  .My.  &  Cr.  li»7. 

•A)  Thi-    iniralion    is    discusseU    in 
Chap-   XXXIX. 

11)  See  Chap.  XXXl.X. 

\m)  Re  PnrlH,  [mi\  3  Ch.  481. 


(„)  Chap.  XXXIX.  •I1u-  mien- 
must  be  really  a  life  iiil  itc-*I  .  ami  iwl 
part  of  a  series  of  liniitatimis  wimli  i" 
effect  Rive  the  leL'atee  lui  alwolutt' 
interest:  Re    WolxtenhAme,  43   L.    1. 

7,">2. 

(o^  See  Cliap.  XXXfX. 
lp)Li<,hUnir„es.(l,ll.:inv.\\r.i.*\: 

Rom  v.  if.M.'..  1  Jac.  &  W  1:4:  '.V... 
V.  Ilonry.  1  Hare.  428  ;/^;)"W.«. 
1).  M.  &  O.  53;  Re  Mwll^ek  ^  Ini^t.i 
K  &  .1.  4.'>»> ;  liow).*  V.  (111"!' II.  :i  l-  ■' 
Ch  249:  Uenden'M  v.  *>"<'.  -"••  '*'* 
21f) :  OiiUiver  v.   Vuur,  8  U  M.  i  ' ; 

v..lW«.L.K..18E;,  1..:  ^'H 
f<^i-V  SelllemeHl.  1  Ch.  1.  i:'.'  « 
Perry.    24   C.i.    U   •"'';''■.,," 

Fi(-..ier'M,  ib.  310.  4(io:  /V«|«  ^ 
«„-/;/.118Vmi2Ir.  R.  .-.71;if'  »•"'' 


PROVISIONS   \VHOI.r,Y   VOID    FOK   KKl'HiN.\N(  Y.  5(53 

(|i'vis.'c  itr  li'<!atoi>   dying  intfstatc  is  void,  rvcn   il    the   intfifst   mimtkuwh. 
uiv.'ii  to  him  is  continjicnt  {ij). 

in  some  caws  fttVct  has  bcon  yivcn  to  a  j{i(t  over  of  "  what  siiali    i.if,.  im.r.  <i. 
ii'in.iin."  or  tlio  like,  foHowin^'  th<'  >,'ift  of  a  life  intori'st  (/•). 

On  thi-  same  piincipli',  where  a  life  antniity  was  <;iven  pavalile  l.\     Aniiniiy. 
trustees  half-yearly,  with  a  jjift  over,  on  the  deatli  of  the  annnitant. 
of  .so  iiiueh  "  as  shoiihl  remain  uiui[)|)lieil  as  aforesaid,  "  the  aift 
over  was  hi'ld  void  (n). 

So  a  eondition  or  |irovisi(m  re((uirinj,'  a  person,  to  whom  pmpertv    i'iu\i,i,,i,  as 
is  !.'iven.  to  use  it,  or  not  to  use  it,  in  a  particular  wav.  is  invalid    '"  '""'' "' 
if  it  is  inconsistent  with  "  those  rights  of  enjoyment   which  aie   li.-  \nMrfor"'"* 
inst'|iarably  incident  to  the  absolute  ownt'rshiii"  {!).  ri|iiimiiiiioy. 

It  may  indeed  be  stated  as  a  general  principle  that  any  limitation  (aft  „v.  r  com- 
or  (lift  over,  which  is  not  in  accordance  with  the  rules  governini;  '"">  '"  '""• 
llie  devohitinn  and  disposition  of  property,  is  void.  Thus  personal 
|)ri)|x'rty  caimot  be  given  to  persons  in  succession,  in  such  a  wav  as 
to  pievent  the  absolute  interest  from  vesting  in  accordance  with 
the  rules  of  law  (ii).  And  if  a  testator  gives  personal  propertv  to 
A.  in  tail,  with  remainder  to  li.  in  tail,  and  A.  survives  the  testator, 
he  takes  absolutely,  aiul  the  remainder  to  B.  is  void.  Uut  the  death 
of  A.  in  the  testator's  lifetime  may  have  the  eil'ect  of  making  ihi- 
gift  to  B.  valid  (r). 

A  gift  over  on  breach  of  a  condition  may  be  void  if  it  d(H's  not  fit 
in  with  the  terms  of  the  condition,  or  is  inconsistent  w  ith  the  (iri<'inal 
gift(»). 

Where  a  t<?stator  devised  real  estate  to  his  son  and  his  lieirs, 
and  declared  that  in  ease  his  sou  should  die  without  leaving  lawful 
issue,  then  the  estate  should  go  over  to  tin;  son's  heir-at-law  to 
whom  he  gave  and  devised  the  same  aecordiiiglv  :  it  was  held  bv 


lUoi/d  V.  Trntdu).  (18i>81  I  Ir.  R.  r, . 
It,  hifi.ii,  |1!H;3|  i  I'll.  4r)8;  ( ■om  ;.-<k; ;/ 
V.  liiiu-riiiij-lliiiilinrif  (Itr  Ilaiihurt/], 
!l!Hl.*i|  A.  *'.  84.  Some  of  those  ca^es 
are  rifrned  to  ante,  |i.  4ii:i,  in  connoe- 
linn  witli  the  doctrine  of  uneertainlv. 
As  to  /*,.  V.  (Hnirr.  I  ('.  B.  44H ;  and 
ll'i/ii/iv  V.  W'illiiiiiiH.  :t  Mae.  &  (;.  (122. 
M'c  >*!/«•  V.  Fiml,  7  <.'h.  I).  (Mil*. 

(•/)  Ihrli'ii  V.  liiirlon,  t  K.  Si.  .1.  .'ili. 

[r\  See  ante.  |>.  4ti4. 

(«)  Hi  Siiiidirnijn.  ;i  ,hir.  X.  S.  80!t. 
The  annuitant  wan  in  fact  non  c<iin|KM 
inciiiH.  althouL'h  tlie  faet  was  not 
refenvil  to  in  the  will ;  the  trustees  did 
'.■■'■'.  .tj'i'b'  ''""  whriir  aiioiiitv  lor  his 
mairiliMancc;  it  was  held  that  the 
MirpliK  fornie<l  (uirt  of  his  estate. 


(/)  See  the  jiiineiple  stated  in  (^hap. 
X.XXIX..  where  the  eas.s  of  Att.-Hm. 
V.  Ciilhiriiir  Hull.  .lao.  ;,!t."i.  an<l  Ml., 
dm.  V.  (iriihliill.  X\  liea.  1!):!,  are 
referreil  lo. 

(k)  liiimi  V.  Liird  SIriiiimd.  5  liea. 
.".8. 

(r)  U,  h„n,„i)i.  |I8!I.-.|  2  V\i.  :i48, 
infra,  |>.  .">li.-,.  So  in  r,iili  v.  Cnli.  :i 
Atk.  180,  it  was  held  that  if  lan<l  is 
devised  to  a  |mtsoii  in  f.e,  a  u-ifl  over 
in  the  event  of  his  eoniniillint;  triason, 
is  void. 

(le)  Itird  V.  .Jiiliii/Hiii.  18  .Inr.  !t70 
(stated  in  Chaii.  XXXIX.  in  eonnec. 
lion  uitii  anoih<r  doetrim);  l{,  r,in'/i 
7>iM/.s,  2  H.  V  .\l.  411 ;  .Uifdjriii,  v. 
linmh,  2t>  til.  I>.  7<,t2, 
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CHAPTKBXVII. 


Restriction 
on  right  of 
owner  to  »fll. 


Estate  tail. 


Kxamples  of 
valid  gift 
over. 


Where  gift 
over  becomes 
valid  ex  post- 
facto. 


gFFECr  OK   RKPrOSASCY  OR  roNTRADICTlON   IS  WILLS. 

the  Court  of  Appeal  that  the  pift  over  wa,s  repug.tant  and  voi.l,  .,,.1 
thatthe«o..tookanal«ohiteeHtateinfees,n.pleW. 

In  lie  Rosher  (xx)  it  was  heUl  that  a  cond.t.on  annexed  to  h  d.vs.. 
in  fee  re-mirinp  the  devisee,  in  the  event  of  his  selhnR  the  pro,K.rty. 
to  off  -r  it  to  A. at  a  certain  pri<e,  was  repugnant  and  void.  A,'a.n, 
in  Re  Elliot  (7)  a  testator  pave  all  his  propert>%  tnchuhnp  Ins  ,ea 

plantations,  to  A.,  and  provided  as  follows:  '  On  any  sale  ..  ,. 

Lid  tea  plantations  I  direct  her  [A.]  to  pay  to  «.  KXX.?.  out  .,f  ,1,. 

pro.-eeds  of  sttch  sale  " :  it  was  held  that  tins  direct^U3n  was  repugnant 

and  void      So  if  an  absolute  gift  to  a  person  ,s  followed  by  a  .laus.. 

cutting  it  down  in  the  event  of  his  embracing  a  rehgu.us  hf.-  tlu.s 

proviso  is  repugnant  and  void  (2).  ,  .  ,    ,•      ,■      , 

Conditions  and  gift,  over  intended  to  restrict  alienation  by  a 

tenant  in  tail  are,  as  a  general  rule,  repugnant  and  void,  as  cxphuiKd 

In  Re  Sax  (b)  a  testator  bequeathed  his  business  together  with  a 
leasehold  messuage  to  his  sons,  subject  to  a  proviso  that ,  the  sons 
ceased  to  carrv  on  the  business,  the  leasehold  messuage  slun.id  fall 
into  residue  :  North,  J .,  held  that  the  proviso  was  not  repugnant  to 
the  gift,  and  that  it  took  effect  on  the  conversion  of  the  business 

into  a  private  company.  .    .,  ,    •      1   11      •  i   f  w 

A  gift  over  in  the  event  of  the  original  gift  being  held  void  at  law 

or  in  equity,  is  valid  (c). 

It  was  held  bv  RomiUv,  M.R.,  that  where  there  is  an  absolute 
mft  to  A    with  a  gift  over  to  B.  in  the  event  of  A.  dying  without 
bating  disposed  of  the  property,  and  A.  dies  in  the  testators  life- 
time, so  that  the  gift  to  him  lapses,  the  gift  over  nevertheless 
Lis  (rf)      This  view  was  dissented  fron.  by  James,  L.J.  (.).  on  the 
ground  that  there  car.  b.  no  repugnance  where  the  original  ,ift 
never  takes  effect  at  all.    And  having  regard  to  the  presen   de- 
position of  the  Courts  to  pay  more  attention  to  the  wishes  of  testa^ 
tors  than  to  technical  doctrines,  it  seems  clear  that  the  decisions  f 
Romilly,  M.R.,  would  not  now  be  followed.    The  general  princi 
t  that  "  where  there  are  successive  limitations  of  personal  estate 
i ,  favour  of  several  persons  absolutely,  the  first  of  '  em  who  survives 


(x)  Rf  Varry  and  Pnam  31  f"''-  ^■ 
no  The  principle  is  a  very  old  one  : 
T.lhnn,  v.  Harbul,  :i  Atk.  (il".    pm.pare 

and  the  cases  there  cited. 
(XX)  2t)Ch.  U.  Sni- 
(y)  [18«jy  2  Ch.  353. 

(,i)  Cl.ap.  XXXI X. 


(i)  r.2  L.  J.  Ch.  G88. 

(c)  De  Themmuir^  v.  Ih  B->tiHtml 
5  Buss.  288  (deal).  Coini«iic  «»•  <-V.i» 
.■.hni/.  43  Ch.    U.   015,  eite<l  m  Chap 

[d}    Hnijfir.-,    \.     t.ll.'-.     —     l--» 

OrMt(d  V.  Orenk^L  2ti  Uea.  1.21. 
(e.)  Re  Stringer's  EslaU;  ti  (h.  l>.  i'^ 
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the  ti'stiitor  takpM  abHohitfly,  althoiijijli  In-  \\n\M  take  iiiitliinj,'  if 
aiiv  other  l«')!att'f  had  siirvivfd  ami  taken.  .  .  .  The  diMtiinc  nf 
rcpui»nBiu«'  has  no  appliiation  to  jiifts  which  fail.  .  .  .  This  i.- 
onfin'ly  in  acrordanre  with  the  opinion  (■.\pn'i>i.«!«'d  liv  .lanies.  |,.,l.. 
i?i  J{f  Slrimjtr'ii  Kstitli\  already  referred  to,  and  is  jjoiid  seri.se  "  (/'). 
Whether  this  prineijile  apjilies  to  devises  of  real  e.state  does  not  seem 
to  have  bi*en decided,  l»ut  the  dictum  of  James.  I,.J.,  in  /,V  Slriinjir'g 
E.i/iilr  expressly  includes  .such  cases. 


<  IIAI-TKRXVII. 


II.  -Construction  of  Contradictory  Provisions.    Mr.  Jarman  itiii.  .MoiH.- 
states  the  L'eneral  nde  thus  (</) :  "  Donitt  is  sometimes  la.st  uimmi   ''/ ''""'™''"'- 

.  ■  I  iiiiii  (ir  ri|iiii>. 

the  nitention  of  a  testator  by  the  repu>;nan<y  or  contradiction  imnij. 
between  the  .several  parts  of  his  will,  tlioufjh  each  part,  taken 
separately,  is  sufficiently  definite  and  intelligible.  In  such  cases 
the  context  (which  is  .so  often  successfidly  resorted  to  for  the 
|)urpo.se  of  throwing  light  on  a  doubtful  pa.ssage)  becomes  itself 
the  sourre  of  obscurity  ;  and,  unless  some  principle  of  construc- 
tion can  be  found  authorisinp  the  adoption  of  one,  and  the  rejec- 
tion of  the  otLiT  of  the  contrariant  parts,  Ixith  are  neces.sarilv 
void,  each  having  the  ofTect  of  neutralising  and  frustrating  the 
other.  With  a  view  to  prevent  this  most  luuh-sirable  result,  it 
has  become  an  established  rule  in  the  construction  of  wills,  that 
where  two  clauses  or  gifts  are  irreconcilable,  .so  that  they  cannot 
possibly  stand  together,  the  clause  or  gift  which  is  posterif  -i 
IfM'al  position  shall  prevail,  the  subsecpient  words  being  considert.. 
to  denote  a  subsequent  intention  :  (  uni  duo  inter  .se  ptignantia 
rej)eriuntur  in  testamento,  ultimum  ratuni  est  (h).  Hence  it  is 
'"vious  that  a  will  can  seldom  be  rendered  absolutely  void  by  mere 
repugnancy  :  for  instance,  if  a  testator  in  (me  part  of  his  will  gives 


(0  I'tT  I^indlev,  L..I.,  in  lie  fjiininin. 
[I »!».■> I  2  C'h.  3,^7.  ante.  p.  i)(i;t.  In 
Amlrtirw  Andrew iH'oW.  I1!H») a  testator 
lM'(|U<iitli(d  consumable  articlca  to  liw 
sister  for  lur  life,  or  so  loni;  as  she  sliouM 
nmaiii  unmarried,  "  in  either  event 
tlien  to  n(i  over  to "  A.  The  Bister 
nmrried  in  the  testator's  lifetime.  It 
wa.-»  held  hy  Sir  .1.  K.  Hruee,  V.-f.,  that 
the  Bift  over  was  void.  Theri>  was  no 
<x|iress  rcfei-ence,  he  ot>served,  to  the 
hap|K'ninjr  of  any  event  in  the  testator's 
lifetime;  the  testator  meant  death  or 
marriaiie  whensoever  iiapiM'nini:,  not 
(leath  or  marriage  liapiK>nin«  only  in  his 
lifitinie,  "  The  words  wen-  ii)tind<d 
to  o]wrate  by  way  of  remainder.  It  is 
a  Kift  to  her  so  lonK  aa  she  shall  Iw  livinj? 
unmarried,  and  then  over.     Now  the 


t'ift  of  coiisumalile  artich's  to  a  woman 
.so  lony  as  she  shall  be  liviti;;  iiiinuuried 
is  the  «ift  of  an  absolute  interest.  The 
Hift  over,  therefore  is  void,  nor  niidrred 
valid  by  the  eiMMiuistanee  of  the  hpitee 
having  survived  the  testator  and 
marrie<l  in  his  lifetime."  This  di-eision 
also  Houlil  probably  not  be  followed  at 
the  jiresent  dav. 

iij)  Kirst  .il.'ii.   111. 

Ui)  Co.  Litt.  Ill",  b;  rir.rh  i.  I.ilrli- 
field,  2  .Atk.  :t72  ;  A'im«  v.  Immihtij,  o 
\'es.  243  ;  (\)iiflantine  v.  t'liiiMniiliHi ,  li 
Ves.  1(M>;  Jhm  ,!.  L,irfMl,r  v.  /(.././.i,  2 
Taunt.  lOit;  seealso  r7iHm//i.H.<  v. /'nn 
:;  Vr,.  m  ;  Wykl,„,ri  v.  Wykhiim,  IS  Ves. 
421  ;   Murks  V.  LSiilniKiiii,  18  L.  ,).  (Jh. 

2:m,  11)  L.  .1.  fh.  :,-,->. 
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(,'lr«r  iiifl  i»ii 
cut  down  by 
ilimbtfiil 
(■X|ire«»ion». 


Abuiliitc  gift 
cut  ilciv  n  to 
limited 
intiTt-ttt. 


<!ift  ovor  not 

"fittina" 

condition. 

Wlictlicr 
ahuolutp 
intorei*t  cut 
down  in  any 
event. 


KKKKl-r  OK    KKPt'ONANCY   OR  COMITRADICTION    IN   Wll.l>. 

to  a  jicnwrv  an  estate  of  inheritance  in  landn,  or  an  absolute  int.  r.,f 
in  iHTxonHltv.  aixl  in  Hnbw«qiient  iWHsagoM  une<)uiv<K"illy  sh.tt -  that 
he  means  the  .leviwe  or  le^ntee  to  take  s  hfe  interent  only,  thv  pri.ir 
gift  is  re.'ftrictt'cl  aeeordinjjly  '"  (')• 

It  ntiist  be  b<jrne  in  mind,  however,  that  the  rule  only  appliw 
where  the  lati-r  cift  shews*  with  reasonable  certainty  t\un  t\w 
testat(.r  did  not  mean  the  prior  gift  to  take  efTe.l  mTonliiii;  t..  its 

terms  (/). 

The  simplest  example  of  the  general  rule  is  wnere  a  «ifi  to  .\.. 
i;ppauMitlv  alwolute,  is  cut  down  to  a  lif.' estate  by  a  sulH,.,,iinit 
direction  that  on  A.'s  death  the  proprty  is  to  go  to  H.  Th.i.' ai, 
numerou.s  authorities  to  this  effect  (I).  liut  the  subH..|,i.iit 
direction  must  be  unambiguous  (/). 

And  where  there  is  an  absolute  gift  of  proih-rty  to  A.,  with  a  gift 
over  to  H.  in  the  event  of  A.  dying  without  having  .lispost^d  of  it.  ..r 
a  gift  to  B.  of  "  what  remains  "  at  A."»  death,  the  (piestion  o(  tlir 
effect  of  thes*'  words  is  often  a  difficult  one,  and  the  authorities,  as 
might  Imj  expected,  are  not  wholly  consistent  (»»)• 

Where  there  is  gift  uinm  condition,  followed  by  a  claiisc  i>[ 
forfeiture  or  gift  over,  which  does  not  "  fit  "  the  condition,  the  cffoi  t 
may  be  that  the  latter  clau.se  is  ineffectual  and  th.'gift  absolut.'  («V 
Where  proi>erty  is  given  to  a  person  without  limitation  or  (|uaiiti 
cation,  followed  by  a  direction  that  at  his  death  it  is  to  b..  divided 
among  his  children,  the  question  arises  whether  he  takes  iHithint 
more  than  a  life  interest  in  any  case,  or  whether  the  snbsernum 
direction  is  only  *-^  take  effect  in  the  event  of  his  leaving  children 
so  that  if  he  leaves  none  the  absolute-  gift  remains  in  force.  Tliii^ 
in  Joslitt  V.  Hammond  (o)  a  testator  gave  to  his  wife  A.,  whom  li, 
appointed  executrix,  the  whole  of  his  proprty,  on  condition  of  ti.> 
paying  to  his  mother  130i. ,,  ;.num  during  her  life,  and  mided, "  a 
the  delith  of  my  dear  wife  A.,  the  whole  of  the  prop<>rty  to  be  niualli 


(i)  It  will  !«■  rcnifmliiiiMl  that  Mr. 
Jarman  is  lure  diiilinir  only  with  thosc> 
caKi-rt  where  the  two  repujinant  giftM  are 
contaii\iKl  in  the  same  testamentary 
instrument  ;  if  one  of  them  is  oontaineil 
in  a  will  and  the  other  in  a  cmlicil.  the 
(lucstion  is  one  of  revocation  :  see 
Cha|..  VII. 

(/)  Post.  p.  .">74. 

(<•)  The  general  rnle  is  recogniseil  in 
r„n«l,ibk  V.  Hull  3  1)0  (;.  &  S.  HI  : 
[iMira.i  V.  Potter.  10  fh.  1).  733  :  and 
was  applietl  in  He  Ruxsell,  .■>2  L.  T.  -loi'. 
and  He  Homjhton.  53  L.  J.  Ch.  1018. 
See  also  Chap.  XXXVI.  As  to  the 
difference  between  "  at  the  death  "  and 


'•  after  the  death,"  see  Hi  lliilfhinmn 
Tru.'itx.  21  Oh.  1).  811. 

{I)  He  .l'»ie.\  [1»!»8|  '  ''I'-  *'^*'  ''j^ 
tinguishins;  Hi  I'nuiiitir.  .')•'>  !,.  I.  t'h 
113;  iff /"(rcj/.  iM)st,p.  .")7."';  Hi  limirkt' 
TniM.i.  27  L.  K.  Ir.  .J74. 

(m)  Ante,  p.  402  seq.  :  \»»U  Via] 
XXXIV. 

'in)  See  Hi  Cnlf.i  Tru.il'.  2  H.  *  V 
4ti,  an<l  Muxiirnir  v.  Hrmiki.  2ii  Cli.  1 
792.  both  cited  ante.  p.  MX 

(o)  3  My.  &  K.  110.  See  Ijinnm,  \ 
Tierney,  i  Mac.  k  <;.  .Vil  ;  Hu!,,'  \ 
Watern.  2t)  L.  .1.  Ch.  «24.  ami  llie  ntht 
cases  discussed  in  Chap.  XXXMII. 
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.ii\i(li'tl  am«)nH!*t  thou**  of  my  chihlrt'ii  who  may  Htiivivc  licr  "  ;  ami  ■ 
vliniiltl  III'*  wife  marry  Bgain,  tho  ti'stutor  ilirt'itod  that  i-arh  of  hin 
1  liililrfii  at  the  au<'  <'f  twfiity-four  Ih>  |mi(l  KKt/.  ;  "lioiilil  Aw  in>t 
iiwiiTV.  Ik'  Iff*  <J>«*ni  inipliHtly  to  Ikt  kind  and  indidufnt  caif.  No 
iliild  '>f  tilt'  toHtator  mirvivHl  the  widow.  It  was  coiitrtuifd. 
lliciffoic,  that  tln«  widow  was  alisointfly  critilifd.  on  tlw  uroiiiid 
ihiif  tlu'  al»!«<)lut4'  interest  which  «he  would  have  taken  utnler  the 
tii>l  wortis  of  the  will,  was  eut  down  to  a  life  interest  only  in  a  <  crtaiii 
event  whied  had  not  hup|M'ned  ;  liiit  Leaeh,  .M.l{..  considered  that. 
iiiHin  the  whole  context  of  the  will,  it  was  the  intention  of  the 
testator  that  in  no  event  the  '  ,fe  should  have  other  than  a  life 
estate.  "If,"  said  his  Honor,  at  her  death,  a  child  or  <hildren 
survived  her,  they  wore  to  take  the  projH'rty  iM-twi-en  them  ;  hut  he 
has  not  provided  for  the  case  of  all  the  children  dyinn  during  the  life 
of  his  wife,  and  that  event  having;  hap|>ened,  he  has  so  far  died 
intestate.  It  is  not  a  probable  intention  to  Ik-  imputed  to  the 
testator,  that,  if  Ids  children  died  in  the  lifetime  of  his  wife,  leaving 
families,  his  widow,  on  her  si-cond  nuuriage,  should  enjoy  the  wlioh* 
Itnitx'rty."  His  Honor  did  not  advert  to  the  annuity  to  the 
miither. 

On  the  other  hand,  in  Crozier  v.  CriKiir  {/)),  a  testator  pive  all 
his  jirojH'rty  to  his  wife,  "  and  after  her  death  to  l>e  efpiolly  divided 
to  the  children,  .should  then*  be  any  "  :  the  testator  had  only  one 
child,  who  was  born  after  the  date  of  the  will  and  predeceased  the 
testator:  it  was  held  by  James,  L.J.,  that  the  j?ift  to  the  wife  was 
ahf^olute,  and  only  to  be  cut  down  in  the  event  of  there  being 
chiltlren  :  there  being  none,  she  took  absolutely.  The  h-arned  judge 
remarked  that  the  testator  clearly  did  not  mean  to  die  intestate, 
which  would  Iw  the  elTect  of  giving  the  wife  only  a  life  interest  (7). 

The  question  whether  the  original  gift  is  an  absolute  gift,  with  a 
.subsequent  gift  in  derogation,  or  whether  it  is  a  mere  life  interest 
with  <ubsi,(juent  limitations,  may  be  affected  by  the  interposition  of 
trustees  (r). 

In  Rf  UnichivKov'  Truatx  (s)  proj)erty  was  given  to  A.  and  B. 
share  and  share  alike,  and  after  their  decease  to  their  chihlren  share 
and  .share  alike,  and  to  their  heirs  for  ever ;  A.  died  without  is.sue 
and  H.  died  leaving  is.sue  :  it  was  held  by  Kay,  J.,  that  as  the 
absolute  gift  to  each  was  only  cut  down  in  favour  of  his  children, 

Scmiill      V.       II  (llinH,      10 


IIA|-TKH«\n. 


(;i)  L.  R..  I.-.  Kc|.  282.  See  Hfll  v. 
Jnrlmn.  I  Sim.  X.  S.  547  :  Siilmon  v. 
Salniin.  l.*!!  IJea.  27. 

(7)  See  also  Monck  v.  Croker.  [1900] 
1  Ii.  U.  M,  iKwt,  Chaj).  XXXVII. 


(r)  \\,\>\.  ; 
Bea.  2tlO. 

(;.)  21  Cli.   1).  811  ;  Hr  HiMiM, 

78  U  T.  218 ;  7U  U  1'.  3i:J. 
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I'liftrrlor  iif 
Ivtii  iiioinfiH- 
IrnI  cUuHcs 
prcforrMi ; 


nurrKiixva  the  projiorty  wuf,  in  the  evontH  which  huiI  happned,  tlivi^^il,!,.  i„ 
„,oii,tit.8  l>etwri>n  the  ivpn'SontativcB  of  A.  and  the  chililn-u  of  B. 

The  general  rule  Htated  by  Mr.  .larman  applies  even  wIutc  the 
apparently  absolute  nature  of  the  prior  gift  is  emphasised  liy  tlir 
use  of  words  of  limitation. 

As  in  Crune  v.  Odell  (I),  where  a  testator  devised  the  nsidup 
of  hi;*  real  and  prsonal  property  to  his  children,  A.,  B.,  und  ('., 
and  all  their  younger  children,  their  heirs,  executors,  lulmiiiig- 
trators  and  assigns,  for  ever ;  so  far  it  was  a  clear  joint  devise ; 
t)Ut  he  went  on  to  declire,  that,  nevertheless,  his  intent  ion.*  were, 
that  A.  should  receive  the  entire  interest  or  yearly  pnxl.Mv  of 
such  part  of  his  real  or  personal  fortune  as  he  (testator)  inteiideU 
for  his  (A.'s)  younger  children  during  his  life.  The  t^'stator  then 
made  a  similar  direction  as  to  B.  and  C. ;  and  he  provided,  that, 
in  case  anv  of  his  said  three  children  should  die,  the  share  of  such 
should  go  to  the  younger  children  of  such  children  ;  if  no  younger 
child  I  en,  to  the  survivors ;  and  he  gave  the  parents  a  power  uf 
distribution  among  their  ounger  children.  I^ord  Maimers  deter- 
mined that  the  parents  took  life  interests  only,  with  a  power  of 
distribution  among  their  younger  children  ;  which  decree  was 
affirmed  in  D.  P. 

So,  in  Sherralt  v.  Bentley  (u),  where  a  testator,  after  bequeathinR 
several  legacies,  devised  unto  his  wife  a  certain  messuage  and  all 
other  his  real  estates,  and  his  household  goods  and  all  other  his 
personal  estate,  to  hold  to  his  said  wife,  her  heirs,  executors,  adminis- 
trators and  assigns,  for  ever.  The  testator  then  directed  that  none 
of  tb.'  legatees  should  be  entitled  until  twelve  months  after  his 
wife's  decease ;  and,  in  case  his  wife  should  happen  to  die  in  his 
lifetime,  and  the  before-mentioned  devises  and  bequest  to  her 
should  thereby  lapse,  the  testator  gave  the  estate  and  efTects,  as 
well  real  as  personal,  comprised  therein,  to  S.,  his  heirs,  executors, 
administrators  and  assigns,  to  the  use  of  such  persons  as  his  wife 
should,  in  her  lifetime,  by  writing  under  her  hand  appoint.  The 
testator  then  gave  some  pecuniary  legacies,  and  proceeded  to 
devise  and  bequeath  to  W.  A.  and  his  (the  testator's)  brother- 
in-law's  children  the  residue  of  his  real  and  personal  estates,  to 
be  equally  divided  amongst  them,  share  and  share  alike,  at  the 


(£j  1  Ba.  &  15c.  449,  {Oddl  v.  Crmt) 
3  Dow,  61  ;  sec  alao  H'ie  d.  James  v. 
Avi«,  4  T.  K.  Ii0,5. 

(u)  2  My.  &  K.   149.    See  alao  Re 


Brooks'  WiU,  2  I)T.  4:  Sm.  3«2 :  flm. 
tenor  v.  Watkiiu,  L.  R..  ti  I'.  P.  500, 
post.  Chap.  XLV. ;  £«M<<  "/  ^"/*'»' 
11905]  P.  321. 


CON(tTRriTIO.\   OK  l'oSTB.\l»H'n>RV    l'mi\  ISIONS. 
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c|«i'iis»'  <if  hi*  !»aiil  »if«'.     Thf  hoir  at-l«w  r(int«'ii<lf(l.  that  the  will  <  lurrKHWii. 

was  viiiti  for  utu'ortaiiity.  on  uiToiiiit  of  thf  rfpu^siiam  i-  iM-twi-i-ii  '~ 

the  ;!ift  to  tht'  wife,  h«>r  hi'irrt,  oxet'iitorK,  mliiiiiiisfnitors  luul  nMijjnx. 

AMii  thi'  Kiih!H»iiui'tit  jjift  of  thf  rfniiJuf  to  othfi.^,  to  Ih>  ilividcd  Ht 

licr  (IcifiW.    Thf  |H«rNoii  «luii»in>{  uiuKt  thf  wiff  cunti'inlfd  tliiii 

the  |«i  iiiiiary  Ifjjacifs  and  thf  gift  of  thf  rfxiduf  wfrf  oidy  to  tukf 

(■tJf<t  ill  thf  fVfnt  of  hf r  di-i-fuw  in  tlif  tfntntor's  hfititiif  ;  lint 

Sir  .1.  I^'iu  li.  M.K.,  was  of  opinion  that  thf  (  ourt  was  not  warrantfU 

ill  |iiittiii>;  .-*iah  a  ronstniftioii  iiiHin  thf  will,  for  that  llif  tfstator'H 

p-iH-ral  intfiition,  an  foUfctfd  from  thf  roncludinn  paxsa^fH  in  liis 

Will,  wan  to  givf  thf  wiff  thf  full  f  njoynif  nt  diiriii};  lir r  life  only,  and 

tDjiivf  it  ovfr  to  thf  [M'rsons  nainfd  aftfrwards  ;  and  that  tin-  wonlx 

"  hfii".  f xfcutorH,  administrators  and  assigns,"  wf  rf  to  1m'  rf  jfctfd  ; 

and  his  Honor  rf  ft-rrfd,  as  onf  of  thf  grounds  of  his  dftision,  to  thf 

ruif,  that  thf  latter  part  of  a  will  shall  i)rfvail  against  inronsistfiit 

cxprfssions  in  the  prior  part  of  it.     On  ap|ifal.  Lord  nroiigham 

artirnifii  thf  dfcrof ,  observing  that  f ithf r  thf  tf.stator  had  chaiigfd 

lii.H  intfiition  and  was  minded  to  give  hi8  wife  a  life  fstat<'  instfad 

of  the  fee,  or  he  was  ignorant  of  the  force  of  thf  words  he  hail 

(irigiiially  used,  and  those  words  nnist  \h'  rejected  as  having  Immmi 

iisihI  hy  mistake.     Thf  former  alternative  was  the  one  to  which  the 

rule,  sanctioned  by  the  authorities  (which  he  stated   in  detail). 

It'd.    The  latter  was  the  inference  drawn,  not  unfairly,  from  the 

whole  instrument  taken  together. 

In  Hare  v.  Westropp  (v)  the  testator  gave  all  bis  property  to  his 
wiff,  and  then  gave  all  the  rest  residue  and  remainder  of  his  estate 
and  etifcts  to  trustees  upon  trust  fur  his  wife  for  life,  with  remainder 
to  his  children  :  it  was  held  that  the  wife  took  a  life  interest  in  the 
whole  of  the  testator's  projuTty. 

"  Hut  in  these  cases,"  as  Mr.  Jarman  points  out  («•),"  it  isu  .settled      i-m  prior 
and  invariable  rule  not  to  di.sturh  the  prior  devise  farther  than  is  '^'"•"^  ""' 

'  iiiint'<'i'Hi<arily 

al)>iolutely  necessary  for  the  purpos*;  of  giv  ing  effect  to  the  {Hwterior  iIUturfH'<l. 
qualifying  disposition." 

As  in  Doe  d.  Ainlol.  v.  Varies  (x),  where  a  testator  devised  all 
his  messuage  and  garden  in  the  occupation  of  D.,  and  also  all  that 
his  messuage  and  garden  wherein  he  then  resided,  both  .situate 
in  P.,  to  trustees  and  their  heirs,  upon  trust  to  pay  the  rents  Ia} 


(t)  '.t  \V.  R.  tiSa  But  whore  th.  ■ 
an'  twii  nsiiluarv  gifts  to  ditferent  jk  r- 
Boai,  till'  prior  uift,  if  pli'«r  »»••  <li«tinct. 
will  privail  unless  the  testator  sliews 
with  reasonable  certainty  that  he  means 
the  later  gift  to  take  effect :    see  jKWt, 


Chap.  XXIX. 

(«•)  First  eti.  p.  414. 

U\  4  M.  &  VVela.  .'•99.  ««•  al-o 
Criixsnmn  v.  lUfnn.  '11  Heav.  .")02  ; 
Sptiice  V.  IIaiuiford,i  .lur.  N.  .S,  US",  27 
L.  J.  Ch.  707. 
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CHAPTBR  XVII. 


Devise 
annulled  by 
subsequent 
ineonsistent 
devise  in  same 
wiU; 


— the  whole 
to  be  recon- 
ciled, if 
possible. 


EFFErT  OF    REPUGNANCY   OR    CONTRADICTION    IN    WILIS. 

his  wife  during  widowhood,  and  after  the  determination  nf  that 
estat*",  to  the  use  of  his  children  by  his  said  wife,  equally  to  Im. 
divided  between  them  and  the  lawful  issue  of  their  or  h\^  IkkIIph 
or  body,  and,  in  default  of  such  issue,  to  his  nephew  1).  Tho 
testator  immediately  afterwards  pave  to  his  daughter  V.  a  [m-\\- 
niary  legacy  when  she  attained  the  age  of  twenty-one  years,  and 
the  house  where  she  then  lived,  after  the  decease  of  her  mother 
or  the  day  of  intermarriage  ;  and  the  testator  gave  to  his  ilauL'ht.r 
R.  a  legacy  in  like  maimer,  and  the  house  then  in  the  o(  upatinn 
of  ]).,  after  the  decease  of  her  mother  or  the  day  of  her  inter- 
marriage. The  two  houses  last  referred  to  were  those  coniijri.setl 
in  the  previous  devise.  It  was  admitted  that,  uniler  the  first 
devise,  the  daughters  would  have  been  tenants  in  common  in  tail 
of  the  two  houses,  but,  as  the  second  devise  clearly  indicated  an 
intention  to  give  one  of  the  houses  to  each  daughter,  the  whole 
was  in  some  degree  reconciled  by  holding  each  to  take  an  estatt 
for  life  in  severalty  in  her  own  house  under  the  latter  dt-vist 
(which  contained  no  words  of  inheiitance),  leaving  the  prior  devis. 
still  to  operate  on  the  inheritance  in  remainder,  of  which  it  mad( 
the  two  daughters  tenants  in  common  in  tail  expectant  on  th( 
estate  for  life  of  each  in  the  respective  houses. 

"  The  doctrine  in  question,"  says  Mr.  Jarman  (y),  "  has  beer 
sometimes  unsparingly  applied,  even  where  the  effect  of  the  postcrioi 
devise  is  not  merely  (as  in  the  two  last  cases)  to  restrict  and  qualifi 
the  interest  conferred  by  the  prior  devise,  but  wholly  to  defeat  am 
frustrate  such  prior  devise.  Thus  in  Ulrich  v.  Litchfield  (:),  when 
a  testatrix  bequeathed  her  real  aid  •penoml  estate  to  A.  and  R 
equally  for  life,  and,  upon  the  death  of  A.,  she  gave  the  wholi 
estate  to  B.  in  tail,  with  remainder  over,  with  a  few  iK-cunian 
legacies,  and  charged  her  real  estate  with  the  payment  of  tin 
legacies,  if  the  personalty  should  be  insufficient.  The  testatri: 
then  gave  all  the  residue  of  her  fe"oml  estate  to  her  uncle  C.'s  thre 
daughters.  Lord  Hardwicke  held  the  daughters  to  be  entitled  t^ 
the  residue  of  the  prsonal  estate,  considering  that  the  testatri: 
must  be  presumed  to  have  altered  the  intention  expressed  in  th 
prior  part  of  her  will. 

"  But  the  rule  which  sacrifices  the  former  of  several  contradictor 
clauses  is  never  applied  but  on  the  failure  of  every  attempt  t 
give  to  the  whole  such  a  construction  as  will  render  every  part  ( 
it  effective  («).    In  the  attainment  of  this  object  the  local  order . 


(.V)  First  ed.  p.  415. 
(z)  2  Atk.  372. 


(a)  LMHijhain    v.     San/nrd.    I!)  \'- 
649  ;  ShipperdiOH  v.  Tower,  1  Y.  t  < 
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thf  limitations  ia  disrogarilcd,  if  it  be  jHissihlc.  I)y  I  lie  tninsposition  >haitkhxvii. 
if  tlicni,  to  d«'(hire  a  consistent  disposition  fiotn  tin-  t'ntiif  will. 
Thus,  if  a  man.  in  tho  first  instance,  devise  lands  t<>  A.  in  fee,  and 
in  a  subsequent  clau.se  give  the  same  lands  to  H.  fur  life,  lu.tli  parts 
of  the  will  shall  stand  ;  and.  in  the  c(Uistrnction  of  law.  itie  devise 
to  H.  shall  be  first  (/»).  the  will  beiiif;  read  as  if  the  lands  had  been 
,l,.visi(l  to  H.  for  life,  with  remainder  to  A.  in  fee. 

■  Sii  where  (r)  a  testator,  after  devisiiifi  the  whoh-  of  his  estate  to 
A..d''visesHlackacre  to  IJ..  the  latter  devise  will  be  read  as  an  excep- 
tion out  of  the  first,  a.s  if  he  had  said,  '  I  jiive  Ulackacre  to  1?..  and 
.suhjeet  thereto,  all  my  estate,  or  the  residiu-  of  my  estate,  to  A.' 

■•  Hv  i)arity  of  reason,  where  ((/)  a  testatoi  ;^ives  to  |{.  a  s|)ecitic    DiviM. 
fund  or  property  at  the  death  of  A.,  and  in  a  sub.se(pient  clause   l,''.';'!''','!'.!.,',? 
disposes  of  the  whole  of  his  property  to  A.,  the  com!>ined  effect    ili-p"Mti.>ii. 
of  the  several  clauses,  as  to  such  fund  or  jiroperty,  is  •<>  vest  it  in 
A.  for  life,  and,  after  his  decease,  in  R. 

■■  Again  (e),  where  a  testator  gave  his  real  and  jMMsonal  estate 
to  A.,  his  heirs,  executors  and  administrators,  and  in  a  subse- 
quent part  of  his  will  gave  all  his  property  to  A.  and  H.,  ujxui 
tru.st  for  sale,  and  to  pay  the  interest  of  the  pnKceds  to  A.  for 
life,  and  at  her  decease,  upon  trust  to  pay  certain  legacies,  leaving 
the  residue  undisposed  of,  A.  was  hcKl  to  be  entitled,  under  the 
first  devise,  to  the  beneficial  interest  in  reversion,  not  exhausted 
bv  the  trust  for  the  payment  of  legacies  created  by  the  .second  (/). 

"  Sometimes  it  happens  that  the  testator  has,  in  several  parts  of   KiTcoi  of 
his  will,  given  the  same  lands  to  different  jXTSons  in  fee.    At  ^.'',','"ariant 
first  sight  this  seems  to  l)e  a  case  of  incurable  repugnancy,  and.   >l'vi'«-«. 
as  such,  calling  for  the  application  of  the  rule,   which  sacrifices 
the   prior  of    two   irreconcilable    clauses,   as  the   only   mode    of 
eseapini;  from   the  conclusion   that  both   are   void.     Kveti   here, 
however,  a  reconciling  construction   has  Ix-en  devised,   the   rule 
being  in  such  cases,  according  to  the   better  opinion,  that  the 
ilevisees  take  concurrently  (g).       The   contrary,   iiuleed,   is  laid 


coiicnrrciitlv. 


('.  ('.  4."i!»;  llrigij-i  v.  I'fnni/.  3  Do  C.  & 
,s.  "Hit ;  .Idckmm  V.  Forlu-n,  'I'aml.  88  ; 
ilr,H-kl,l,,i,ik  V.  .hihnmn.  20  '"     ^^  20.'). 

\li\  I'lr  Andi'nton,  Anon.,  '  :  El.  !t ; 
MH'  also  lliiliiiit  V.  DDwdini),  I  Atk.  41!t ; 
I'hiilii  V.  n,sl.  tiC.  ■{.  201  ;  I'flirh  V. 
P,l,r.s.  4  K.  &  .1.  4:i7. 

(**)  Cttthfiirt  V.  jA'mpricre,  '5  M.  & 
Scl.  I.">8;  we  alsi)  Anon.,  Daliion,  tl.'t  ; 
.t(/'im»  V.  (Vrrif.  9  M(m1.  1.»4  ;  Alhim  v. 
frtfr,  ;»  g.  B.  442  ;  «<>,•  cl.  Snape  v. 
.\iiili.  II  y.  H.  4ttt). 

(rf)  HUimire  v.  Otldart,  10  Yen.  314. 


(< )   llriiii  V.  Firriir.  7  Sim.  ■"i4'.l. 

(f)  In  |M)iiit  (if  fact,  ill  tliis  case  llic 
inc<iiisist*'nt  irifls  were  cuntaitM'tl  in 
.scvt'ial  papiis  hii|i|iiMc<l  Id  III-  writttii 
at  iliffrrPiit  timrs;  hut  an  (lie  Ktrli'si- 
oxtiral  CiHiit  had  hDiiuiiI  tlicni  In  Im' 
proved  as  (inc  will,  tin  v  wen-,  of  foiirnc, 
to  Im'  mo  coriKtriird. 

(-;)  .1  Li'iin.  II.  pi.  27;  H  Vin.  Alir. 
Dovis,-.  I.">2.  pi.  '.i ;  arj!.  in  Cnhr  v.  Hnl- 
I'ifk,  Crii.  .lac.  4!t,  and  in  Fane  v.  Fnne, 
1  Vern.  M. 
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cuAi-TKKxvii.  down  by  Lord  (.'oke  (h)  and  other  early  writers  ((),  who  sav  tl.at 

the  last  devise  shall  take  eiTect ;  and  a  similar  opinion  sc, ms  to 

have  been  entertained  by  Lord  Hanlwieke,  thoujili  lie  admirtt'il 
that,   latterly,  a  different   construction    had    prevailed   (y).     riic 
point  underwent  much  discussion  in  Shemilt  v.  Hcnth'tj  (A),  alivady 
stated  ;  and  Lord  Ikoupham.  after  reviewing  the  authorities,  ami 
fullv  recognising  the  general  doctrine,  which  upholds  the  latter 
part  of  a  will  by  the  sacrifice  of  the  former  to  which  it  wa.s  repug- 
nant, considered  that,  consistently  with   this  rule,  it  might  lip 
held,  that,  where  there  are  two  devises  in  fee  of  the  same  property. 
the  devisees  take  concurrently.     '  !.,  in  one  part  of  a  will,'  he  said. 
'  an  estate  is  given  to  A.,  and  afterwards  the  same  testator  pivts 
the  same  estate  to  H.,  ailding  words  of  exclusion,  as  "  not  to  .\.", 
the  repugnance  would  be  complete,  and  the  rule  would  ajijilv. 
Hut  if  the  same  thing  be  given,  tir.st  to  A.,  anil  then  to  R..  unless  it 
be  some  indivisible  chattel,  lis  in  the  casi>  which  Lord  Ilarilwicke  jmts 
in  Vlrich  v.  Lifrhficld,  the  two  legatees  may  take  together  without 
any  violence  to  the  construction.     It  seems,  therefore,  by  no  means 
inconsistent  with  the  ride  as  laid  down  by  Lord  Coke,  and  recognised 
by  the  authorities,  that  a  subsequent  gift,  entirely  and  irreeoniil- 
ably  repugnant  to  a  former  gift  of  the  same  thing,  shall  abrogate 
and  revoke  it,  if  it  be  also  held  that,  where  the  same  thing  is  given 
to  two  different  persons  in  different  parts  of  the  same  instrument. 
each  may  take  a  moiety ;  though,  had  the  second  gift  bet-n  in  a 
subsequent  wdl,  it  would,  I  apprehend,  work  a  revocation."  " 
WhetlK-r  a«         It  is  laid  down  by  Lord   Hardwicke  in  Vlrich  v.  Litchfield  (/). 
joint  ti-naiits    ^j^^j.  (^)jp  j.^y.„  Jpyisees,  if  they  take  concurrently,  are  joint  tenants ; 
common!""    this  is  supported  by  .several  ohl  authorities  (»<).  and  appears  to 
have  been  assumed  by  Lord   Brougham,  who  speaks  of  their  joint 
estat*  (n).     When  he  speaks  (as  above)  of  each  taking  a  "  moiety," 
it  is  only  as  opposed  to  either  taking  the  whole  to  the  exclusion 
of  the  other.     In  Hidoiit  v.  Pain  (o).  Lord  Hardwicke  says,  that 
••  latterly  such  a  devise  has  been  construed  either  a  joint  tenancy 
or  tenancv  in  common,  according  to  the  limitation  "  ;  and  this  it 
is  said  must  be  presumed  to  mean,  "  that  if  the  two  estates  given 
by  the  will  have  the  unity  or  sameness  of  interest  in  point  of 
quantity  essential  to  a  joint  tiMianc.y,  the  devisees  shall  be  joint 


(h)  Co.  Litt.  Hi. 

(I)  I'low.  .'.41. 

(j)  Sec    rinrh   v.    I.ilrh/ivhl,  2   Atk. 
374. 

(<■)  2  Mv.  &  K.  1115.  ante,  p.  r.iiS. 
{/)  2  Atk.  372. 


(m)  14  Viii.  Al).  48.J.  \>\.  2:  .I"""-- 
Cro.  Kl.  '.»;  tt'iilloi>  V.  Dftrh,/,  Yolv. 
210;  Co.   Utt.  21  a.  n.  (4). 

[n)   2  Mv.  A-  K.   llili. 

(o)  3  Atk.  493. 
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tenants,  ''.it  otht'iwisc  shall  be  toiiants  in  <  oniinun  "  (/-).     Nmv.  as  <  iiaitkkxvii. 

lutth  devisees  are  supposed   to  liave   vested   estates   in   lee.   this 

interpretation  points  to  their  i)eint!  joint  tenants,     huh-pendently 

of  iuithoritv  tliis  seems  the  preferable  ennstniction.  as  less  violence 

is  thereby  done  to  the  testator's  ian^niaue  than  by  making'  flieni 

tenants  in  common,  as  the  ereution  of  a  tenant  y  in  eoninioii  re.piires 

positive  intt'ntion. 

It  is  observable  that  both  Lord  Haiilwieke  and  Ltird  Hroiijihani   \\  In  ili.  i 
considered  that  the  doctrine  in  (piestion  did  not  ap|>ly  to  a  single  i,j",,i'„"",„  „„ 
indivisible  chattel;  but  such  an  exclusion,  as  .Mr.  Jarnian  points  ii"lmsii.l,- 
out  ((/),  is  attended  with  diflicidty,  "'  for  th(uif;h,  certaiidy,  it  may 
seen)  rither  absurd  that  a  testator  should  uive  a  horse  or  a  watch 
to  several  persons  concurrently,  yet  it  is  impnssii)le  t<isay  that  there 
may  not  be  such  an  intention  ;  and  where  is  the  line  to  be  diawn  >. 
is  it  to  dejK'utl  upon  the  f;ieater  or  less  convenience     'tendin<r  a 
joint  or  concurrent  enjoyment  of  the  sut)ject  of  j^ift  ; 

Sometimes  where  an  estate  in   fee   is  followed   by  a|)parently   Apimnut 
inconsistent  limitations,  the  whole  lia.s  lieen  rt'conciled  by  readint;  ""!"",''.|ii'.||''|','^' 
tlie  latter  disposition  as  aj>plying  exclusively  to  the  event  of  the   nf.niuT  i<>' 
prior  devisee  in  foe  dying  in  the  testator's  lifetime,  the  intention    "'""'■ 
lieiii!^,  it  is  considered,  to  provide  a  substituted  devisee  in  the  case 
of  lapse  (r);  or  by  understanding  the  latter  tlevise  to  be  dependent 
on  a  certain  contingency  mentioned    in    the    will,   thouiih    such 
contingency  may  not  clearly  appear  to  be  attached  to  if  (.s). 

The  an.xiety  of  the  Courts  to  adopt  such  a  consli  uction  as  w  ill  iMsiamcs  ef 
reconcile  and  give  effect  to  all  parts  of  a  will,  is  further  e.xemplitied  j'li,^^'""'  "''""" 
hv  lliihlfdst  d.  Hitchcock  v.  Pnrtlm  (0.  where  a  testator  devi.sed  to 
.\.  a  farm  in  the  (Kcupation  of  C".,  and  to  M.  lands  in  L.  Marsh  ;  and 
it  app<"ared  that  part  of  the  farm  iti  the  occupation  of  (".  consisted 
of  lands  in  L.  Marsh  ;  but  there  was  another  estate,  not  in  his 
(K'cupation,  consisting  entirely  of  marsh  lands  in  L.  ;  and  it  was 
held,  that  the  subsecjuent  devise  was  not,  as  contended,  a  revocation 
of  the  preceding  devise,  but  that  A.  took  the  farm,  and  H.  tlie  marsh 
lands  not  included  in  that  farm. 

So,  where  (u)  a  testator  devised  to  A.  "  her  heirs,  executors 
and  administrators,"  a  house  in  T.  Street  (de!cnl)iiig  it),  and  in 
distinct  clau.ses  gave  her  several  other  hon«ei,  "  the  whole  of  wLich 
pieniiaes  were  in  the  borough  of  Plymouth,  during  her  natuial  life," 


ip)  Co.  Utt.  112  1),  n.  (1),  by  Harg. 

(q)  First  I'd.  p.  418. 

(.'!  ria'/.Mi  Y.  Li::rf.  f.  B.  &  Alil.  fxM  : 
Imt  see  rrmarks  on  this  caw  post. 
Chap.  l.VII. 


(,s)  hu  V.  /-"/.  2  M.  A  i;r.  7HO. 

(M  2  \V.  1(1.  !17.'. ;  s,(.  ulsi.  II  ,«,/r.,»,/, 
V.  ]y,^,lo.„.l,,  H  C,  W,  III 

(«)  Ih.,  il.  Hint,  II  V.  Stu.fi.ll,  :,  Kxcli. 
107. 
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Cli'ar  pift  not 
cut  down  by 
doubtful  ex- 
pressions. 


,.„uTr.uxv„.  but  8ho..ld  A.  have  ehiUlren,  "  the  before-mentioned  h..us,  -  '  ,„ 

~  descend  to   them;  but   if   she   should  die   without   issif   luhuh 

happened),  then  the  "  said  premises  "  to  become  the  joint  \>u.]»'Hy 
of  the  chiUlren  of  X.  The  house  incUided  in  the  first  devi,r  l„  inp, 
as  well  as  all  the  rest,  in  the  borough  of  Plymouth,  it  was  i  .,i,t.  ii,l,,l 
that  it  went  with  them  to  the  children  of  X.  But  it  was  h.ia.  that 
although  the  words  were  not  perfectly  accurate,  yet  they  en,,!,!  nut 
intend  that  the  testator  meant  by  the  subsequent  words  to  (in  down 
the  estate  in  fee  first  given. 

Mr.  Jarman  also  cites  the  case  of  Beltisnn  v.  liichinh  (r)  ii>  Irwi 
"  perhaps,  the  strongest  authority  of  this  kind." 

These  cases  also  exemplify  a  rule  which  is  certainly  not  of  1,^^ 
frequent  application  than  that  enunciated  at  the  U><<muu'<  .,f 
this  section,  viz.,  that  where  there  is  a  clear  gift  in  a  will  it  .  amiot 
be  cut  down  by  subswpient  words  which  are  not  dear  an.l  .lo.i- 
sive  («•).    They  need  not  (as  sometimes  stated  (x) )  be  einiaily  cb-ar 
with  the  gift."  "  You  are  not  to  institute  a  comparison  b.twwn 
the  two  clauses  as  to  lucidity  "  (//).     But  the  clearly  expres.^d  j-ift 
naturally  requires  something  unequivocal  to  shew  that  it  tl.K's  n.,t 
mean  what  it  says.    Thus  if  a  testator  gives  all  his  proiK>rtyt..A, 
and  in  a  later  part  of  the  will  appoints  B.  his  residuary  legat.o,  tin. 
general  rule  is  that  this  does  not  affect  the  gift  to  A.  (:),  and  lapsed 
legacies  go  to  A.,  not  to  B.  (a).    So  where  a  testator  made  a  ratcful 
and  elaborate  disposition  of  the  residue  of  his  proix-rty  u.  favotu 
of  his  sons  and  daughters  and  a  grandchild  in  unequal  shares  with 
clauses  of  accruer,  and  then  made  a  gift  of  his  residue  to  the  same 
.K-rsons  in  equal  shares,  it  was  held  by  Fry,  J.,  that  the  first  g,!t 
prevailed  (b).    Again,  in  Re  Sjmicer  (c),  where  the  testat..r  filled  up 
the  first  blank  in  a  printed  form  by  giving  all  his  real  an.l  pergonal 
property  to  certain  persons,  after  which  came  a  full  printed  form  ..f 


(i)  7  Taunt.  105. 

„')  Tlu,rMll  V.  Hall,  2  CI.  &  F.  22 ; 
7?..  .SVr/.?f<-cll!HHil2CI..  301. 

(x)  Kor  oxaniple,  by  Knitjht  Bruce. 
L.,)..  in  KiiH-r  v.  OW/iVW,  4  D«'  C  *  J- 

\u)  Per  I-onl  Campbell.  BandfiM  v. 
RntultiM.  8  H.  L.  Ca.  1:25.  where  the 
rule  was  lieUl  inai>i)Ucable.  1-  or  furl  lur 
instances  of  the  application  of  the  rule, 
see  Clairrimj  v.  mimn,  3  Urew.  4i>l  ; 
R,  iMtkin.  2  Jnr.  N.  S.  22-J ;  WaMy 
V  FoxMl.  1  U.  J.  &  S.  <M)"> ;  Kerr  v. 
rUvUnu  I-.  B..  8  K.,.  4li2  ;  Cr,KMr 
V.  rr»:.Vr.  U  -.  If.  K.,.  282  :  llr  %- 
miler,    18    Ch.    U.    17;     «.      I  i*"'""' 


Eximmth.  'U  Ch.  D.  l.''>«.  And  s,v  lliU 
rule  further  discussed,  posl.  pp.  •■)79  it 

*"%)  DnvU  V.  Ihnml.  W  I!.m.  22ii; 
KibimjUm  V.  /'«rJl-.T,  21  W.  K.  121 : 
lie  .Uxmn.  U  Ir.  Ch.  H-  Vl^- 

(„)  .Inhiix  V.  Wihn,i.  ll'.MHM  1  Ir.  R. 
342;  He  Isaac,  [lWr,\  1  Ch.  427.  N* 
the  cases  referretl  to  in  iht.iil  m  Chap. 
XXIX. 

\b)  iirixUm-  V.  MaxeliiU.  :,2  I.  .Ml; 
27.  Fihpatrick  v.  K mm  ihomii'jh,  I 
Ir.  Eq.  R.  :W8.  seems  to  have  U.i 
the  eotiv-r^^  of  tbi«  '•A.n: 

(f)  r>i  ^.  T.  '.".•". 
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<  lUI'TKKXVII, 


nut  I  lit  iln«Il 

to  rstfltf  fur 

liff  llV    VilUUC 


rcskliiarv  gift  iii  which  he  inserted  the  niunes  of  four  nth.  i  ihtsohs 
it  was  lielil  that  there  was  nothing  on  which  the  r(>siilii;iiy  chiiise 
could  oiH'rate.  and  that  the  prior  jjift  must  prevail  (./). 

in  IliKire  v.  B'/ng  (e)  a  testator  left  all  his  |M'rsonal  estati-  and  all   AiisHinti-  ;:ift 

his  landed  estates  to  his  wife  for  life,  and  "  aftcrwanls '"  all   his  "" 

wrsoiial  and  landed  estates  to  liis  sister  for  her  life,  ami  ■  then  " 
to  the  eldest  son  of  J{.  and  "  afterwards  "  to  U.'s  sccoiid,  tliiid,  or 
aiiv  later  sons,  and  "  tlien  "  to  the  eldest  and  other  sons  succi'ssively 
.;{('.  :  it  was  contended  that  the  words  "  then  '"  and  "  aftcrwanls  " 
shewed  an  intention  to  pive  B,'.s  eldest  and  other  sons  nothiiiu  more 
than  life  interests,  hut  it  was  held  that  the  cUh^st  son  of  |{.  took  the 
ixMsoiial  estate  ab.sohitely.  All  the  judges  laid  stress  on  the  fact 
that  where  the  testator  inteniled  to  give  estates  for  life,  estates  for 
life  were  in  terms  given.  This  element  was  alisent  in  the  case 
of  Re  Pcrrif  {/),  where  a  testator,  by  an  extremely  short  and  concise 
will,  l)e(|ueathed  to  his  wife  10,(HK».?.  "  afterwards  to  go  to  the  under- 
stated residuary  legatee  E.":  it  was  held  by  Bacon,  V.C,  that  the 
I'ift  to  the  wife  was  absolute,  and  not  cut  down  to  a  life  interest  by 
the  '■  ine])t  words  "  which  followed  it.  But  it  is  not  very  ea.sy  to 
see  whv  the  word  "  afterwards  "  should  be  considered  more  inept 
than  the  words  "  at  her  death,"  foUowing  an  ab.solute  gift  (;/). 


Ill,    Rejection  of  Words. 


^ '■  It  is  clear,"  says  Mr.  Jarman  {/(),   Uiili-iistoilie 

"  that  words  and  pas.sages  in  a  will,  which  are  irrei-oncilable  with  "■]"•'■'"•""' 
the  general  context,  may  be  rejected,  what^'ver  may  be  the  l<Kal 
psition  which  they  happen  to  (K-cupy  ;  for  the  rule  which  gives 
effect  to  the  posterior  of  several  inconsistent  clauses  must  not  i)e 
so  applied  as  in  any  decree  to  clash  or  interfere  with  the  doctrine 
whirh  teaches  us  to  look  for  the  intention  of  a  testator  in  the  general 
tenor  of  the  instrument,  and  to  sacrifice  to  the  scheme  of  dis|iosition 
so  disclosed,  any  incongruous  words  and  phrases  which  have  found 
a  I)lace  therein.  * 

"  Thus,  in  Booti  v.  Cnrnft>rth  (i),  where  a  testator  lM'i|ueathetl 


(i/j  .As  to  till'  ('(iiistnii'tion  of  n  will 
written  on  a  priiitiil  form,  sre  Hr  Hiirri- 

»»,  :tii<'ii.  I),  at  p.  :ty4. 

{f|  .">  Hv».  .5,'.8  [Hyiiij  V.  Stntffiird); 
W  CI  k  K.  .W8. 

(/ )  24  C'h.  1).  «ie.  Thin  caw  is  also 
ri'fi'rriil  to  sui)ra,  p.  4t)3. 

|i/)  Ante.  p.  ">l)li. 

{h)  First  111.  p.  420.  It  will  he 
nnii'mlifnil  that  wht-re  words  liavo 
iKTii  iiisiriccl  in  a  will  by  mistake,  tlicy 
arc  KDinctiinea  omitttil  from  the  pro- 


bate; ante,  p.  :|(I. 

(t)  2  Ves.  wii.  277;  ItiJun-'iiii  v. 
)t'<irfrf<7<)u',  S  ,Sim.  li!4;  .Imn-i  \.  I'rin, 
II  Sim.  ."i."i7 ;  .t^iniiull  v.  AkiIiik.  7 
M.  &  (ir.  itl2;  llmihiin,  v.  '/>.//.  21 
Hj-av.  :I22;  I'dinjiliitl  v.  itonHill. 
27  Heav.  :t2."i  ("aliueMiirl  mphews,' 
"  aforesaid  "  rejected)  :  Smith  v.  Critb- 
Ine,  <i  I'll.  I).  "i!tl  (""  liviim  iil  the  death 
or  stH'oiul  marriaL'e  of  my  wife  "'  re- 
jeeU'd). 
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ciwrTEBtvii. 


Paasaae  at 
variance  with 
(     itoxt 
I      ctcil. 


Ambiguous 
words  incon- 
sistent with 
jirior  devise 
rejecttnl. 


EFFECT  OK   REPUGNANCY   OR  CONTRADICTION    IN   WILLS. 

tho  interest  of  G,iml.  stock  to  his  daughter  for  lif.',  and  nlt.r  h.r 
tlecoase,  upon  tnist  to  dispose  of  the  principal  and  intcivst  i„ai,.l 
between  her  husband  and  his  (testator's)  daujihter's  duKl  and 
children,  viz.  her  husband  should  have  and  enjoy  one-lialt  „(  tli,- 
interest  thercf  for  and  during  his  natural  life,  if  there  shoiiU  b,^ 
m  child  or  clMren  (the  words  in  italics  were  interlined  (,) ).  an,i 
the  child  or  children  the  other  half ;  on  his  death  his  half  >liuul,l 
.TO  to  the  child  <ir  children,  but  till  the  child  or  children  attaiiu',1 
twenty-one  the  htisband  should  have  the  whole  int.-iest,  aiul  on 
the  death  of  their  father,  they  should  have  the  remaining:  Xmt  ■ 
but  if  no  such  child  or  children  at  the  time  of  her  death,  oi  th.v 
should  die  before  twenty-one,  then  to  go  on  further  tiust  as  lie 
should  thereafter  mention  -  Lord  Hardwicke  rejected  the  inter- 
lined words,  as  inconsistent  and  repugnant  with  the  whole 
disiwsition,  his  Lordship  being  of  opinion  that  he  had  no 
alternative  but    that    of    rejecting   either    these    or    tho  oi.tiie 

provision.  ,        , 

"  So  in  the  case  of  Cmntm  v.  Hehjar  (A),  where  a  testator  .levise.l 
lands  to  the  use  of  his  son  for  ninety-nhif  years,  and.  after  the 
determination  of  that  estate,  to  the  use  of  trustees  duriMg  the  life 
of  the  son,  to  preserve  contingent  remainders ;  and,  after  the 
decease  of  the  son,  to  the  use  of  his  first  and  other  sons  in  tail  male- 
Lord  Hardwicke  held  that  the  term  was,  with  reference  to  the 
true  construction  of  the  several  parts  of  tha  will,  to  be  construed. 
not  as  an  absolute  term,  but  as  determinable  with  the  decea«<  of 

the  son. 

"  In  several  instances  inconsistent  words  engrafted  on  u  prior 
clear  and  express  devise  have  been  rejected. 

"  Thus,  where  (I)  the  devise  was  to  A.  and  her  heirs,  for  the,r 
lives,  Lord  Ellenbor.;.gh  rejected  the  latter  words  ;  which,  he  said 
were  merely  the  expression  of  a  man  ignorant  of  the  manner  of 
describing  how  the  parties  whom  he  meant  to  benefit  would  enjuv 
the  propertv ;  for  whatever  estate  of  inheritance  the  heirs  mi^ht 
take,  they  could  in  fact  only  enjoy  the  benefit  of  it  for  their  o«r 
lives  "    And  where  (»«)  a  testator  gave  to  his  wife,  her  hens  and 


(j)  Lvnn  V.  Osborm.  7  Sim.  .">«,  affords 
another  instance  of  the  rejection  of 
words  wliieli  ha<l  lieen  interUnc<l  by  a 
testator,  and  were  at  variance  with  tho 
general  context. 

{k)  2  Cox,  340.  Sec,  for  ulher  ex- 
amples of  powers  or  interests  reduced 
within  a  Uniited  peiiod  l)y  force  of  the 
context,  Wdllhujtim  v.  WalJrun,  4  U.  M. 


&  (L  259  :  Chapman  v.  Cllhfrf.  ib.  IHi'i. 

(/)  y>„c  d.  C'(i/("H  V.  Sleiihh.  12  East 
.'il.-)  See  also  Town'  v.  iVmlii'M.  I 
Moo.  V.  C.  C.  i>45;  Hikjo  v.  WMm,.. 
L.  R..  14  E.|.  224. 

Im\  Vhie  d.  lUrhirl.  v.  Th.ma».  i  A.I 
&  Ell.  123.  4  Nev.  &  M.  (l'.»i.  See  al> 
Brockkbavk  v.  John^m.  20  Ik-av.  2ti.> 
Pasmore  v.  Ilwjilin.%  21  Ikav.  103. 


REJECTION    OF    WOP  OS. 
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n^MiniiloT  cvor,  his  house  ami  other  propiTU,  with  tlic  ititvution  .  ihptkuxvh. 
that  she  ini«ht  enjoy  the  same  during  her  hfe,  ami  hv  her  will  ~~ 

ilis[)<)se  of  the  same  as  she  thoujjht  proper  ;  it  was  contended 
lliat  the  wife  tooit  only  a  life  interest  with  a  testamentary  power 
of  appointment ;  but  the  Court  held,  that  the  latter  part  of 
tin"  clause  did  not  cut  down  the  clear  jjift  of  a  fee-simple  con- 
tained in  the  former  part,  and  that  the  testator  inerelv  meant  to 
mention  all  the  incidents  of  a  fee  which  oceurreil  to  iiim  at  the 
time  (n). 

So,  where  (o)  a  testatrix  bequeathed  an  amuiity,  to  be  equallv 
divided  between  M.  B.,  C.  S.,  and  C.  A.,  "  to  them  and  their  heirs, 
or  the  survivor  of  them,  in  the  order  they  are  now  mentioned," 
Sir  W.  Grant  rejected  the  latter  words  as  repugnant. 

The  embarrassment  often  caused  by  cases  of  this  description 
IS  .xeniplified  by  Morrall  v.  Sutton  (p),  where  a  testator  limited 
life  interests  in  his  leasehold  property  charged  with  certain  annui- 
ties, with  remainder  to  S.  C,  "  her  executors,  administrators  and 
assigns,  subject  to  the  said  annuities  charged  thereon  during  her 
natural  hfe."  The  general  rules  above  mentioned  were  acknow- 
ledged on  all  hands  ;  but  there  was  a  difference  of  opinion  upon  the 
.|iiostion,  whether  or  not  sufficient  evidence  of  the  testator's  inten- 
tion coidd  be  collected  from  the  context  to  authorise  the  rejection 
of  the  words  "  during  her  natural  life,"  so  as  to  give  S.  C.  the  abso- 
lute interest ;  for,  in  the  absence  of  such  evidence,  those  words  being 
placed  last  must,  according  to  the  general  rule,  overrule  the  pre- 
ceding words  "  executors,  &c.,"  thereby  limiting  S.  C.'s  interest  to 
a  life-estate.    The  case  was  ultimately  compromised. 

Where  there  is  a  gift  to  a  limited  class  of  children  or  is.sue,  with 
a  gift  over  in  default  of  "  such  children,"  or  "  such  issue,"  it  may 
appear  that  the  word  "such"  was  not  used  in  its  proper  sense, 
and  it  may  be  rejected  or  modified  accordingly  (q). 

Where  inappropriate  words  have  apparently  been  inserted  by    ri,,. "  hUm- 
mistake  in  a  will  shewing  signs  of  having  been  carefully  and  ''<"ns.'nt- 
skilfully  prepared,  the  Court  sometimes  assumes  that  thev  were  Hork.'' ' 


(»i)  If  there  had  boon  a  gift  over  in 
ilie  event  <if  the  wife  not  dispoaini;  of 
!!»■  i)ro|)erty  the  construction  would 
have  been  ditlerent :  see  Me  Strtnger'a 
K'UiU-,  (i  Ch.  1>.  1,  and  tlie  other  cases 
lited  in  Chap.  XXIII. 

W)  Smith  V.  Pybuf,  9  Ves.  56t> ;  see 
alw  Jfsaon  v.  Wught,  2  Bligh,  1,  and 
•■■:~r  Oases  nf  tho  same  olaoa  discussed, 
(Imp.  XLIX. ;  and  Reece  v.  Steal,  2  Sim. 
-':t.'t ;    Tuwnley  v.  BoUon,  1  My.  &  K. 

J.~VOL.   I. 


148;  Harrnj  \.  Ilanrt/    .">  lieav.    );J4 
Re  Jiyuatir.  18  (h.  1).' 17. 

(/.)  4  Bcav.  478.  1  Phil.  f.M.  Co,,,. 
pare  liunhury  v.  thirnn,  Ir.  K.,  9  ('.  |,. 
284,  where  a  testator  devisoii  to  P.  ami 
JI.  a  certain  property  "  until  I  am  able 
to  live  there  and  enjoy  it  mys«'lf "  :  these 
words  were  rejected,  as  beinc  iiienn- 
sistent  with  the  normal  operation  of  a 
testamentary  disposition. 

(?)  Chaps.  XX.,  1,11. 
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cHAPTKKXvu.  inserted    by   some    "blundering   attorney--   clerk,"   and   v.)..,. 


Words  not  to 
be  expuiiKCHl, 
unless  incon- 
■iit«Dt. 


Brvise  not 
controUcil  li> 
reason 
ivssigned. 


them  (7). 

"  But  words  are  not  to  be  expunged,"  says  xMr.  Jarman  (r), "  up,.,, 
mere  conjecture,  lior  unless  actually  irreconcilable  with  th.>  c.ntoxt 
of  the  will,  though  the  retention  of  them  may  produce  rutlur  an 
absurd  consequence  (a). 

"  Thus  where  (0  a  testator  after  bequeathing  certain  |iioiH>rty 

to  Thomas    Brailsford,   .on    of  his    nephew    Samuel    BrailsfoT.l, 

devised     his    real    estates    'to    the     use    of    the    mnl    Ihonias 

Brailsford    and  his    assigns,  for    and   during    the    term  of  h» 

natural  life,  and  after  his  decease,  to  the  use  of  the  md  Ihmrn 

Brailsford,  sm  ofnv)  nephew,  Samuel  Braihford,  his  heirs  a.ul  a>s>.ns, 

for  ever  '    The  on'lv  Thomas  Brailsford  mentioned  m  the  will  «a* 

the  son  of  Samuel,"  but  the  testat-r  Imd  another  nephew  of  that 

name,  (who  was  uncle  of  the  legal,  v,)  to  whom   therefore,  it  was 

contended,  that  the  devise  to  '  the  said  Thomas  Brailsford    applie.l, 

though    he    was    not    before    named,   according    to   the   .a.o   u) 

Hawkins  (u),  that  father  and  son  having  the  same  name,  the  son 

not  the  father,  is  distinguished  by  an  addition  {v)     The  words  tl„ 

said  •  it  was  observed,  might  be  considered  surplusage  ;  and  tha 

the  devise  was  either  void  for  uncertainty,  or,  there  mu.t  be  a, 

inquiry     But  Sir  William  Grant  said,  that  it  was  imposs.blo  t, 

contend  that  there  was,  prima  facie,  any  ambiguity  in  the  descr,,, 

tion  •  bv  the  words,  '  the  same  Thomas  Brailsford,    the  Thnma 

Brailsford  who  had  been  before  mentioned  was  sufficiently  dejnlxt 

'  The  argument  on  the  other  side,'  said  his  Honor, '  re.ts  chiefly .. 

the  inconsistencv  of  giving  to  the  same  ^vsou,  in  the  same  sont.n. 

an  estate  for  life  and  also  an  estate  in  fee  ;  there  ,s  certainly 

particularity  in  that ;  hut  the  devise  as  it  stay^ds  is  not  so  n,.sf„s,hk 

cantradictar>i  as  to  drive  the  Court  to  the  neeess>ty  of  ejrpinuju,! 

adding  words  to  give  it  a  weaning  ; '  and  this  decree  was  affirmed  i 

Lord  Eldon  on  appeal  («•)•  „     .  , ,  .  .    , 

■•  And  though  repugnant  expressions  will  yield  to  an  intout, 
and  purpose  expressed,  or  apparent  upon  the  general  conte: 


{,)  He  Vaynll,  [1904]  2  O..  49f.. 
The  expression  jvas  first  used  by  Bacon, 
V.-C,  in  Be  Kedfem,  6  Cii.  D.  133,  post, 

p.  59l>.  n.  (  n- 

(r)  First  ed.  p.  423. 

(s)  8ee  MdUshv.  MtlUsh,  4  Vre.  4r, 
where  the  inference  that  a  name  had 
been  inserted  by  misUke,  was  very 
strong. 


{{)  Chamheu\.  «mib/'orrf,18Ves.3 

(u)  2  Hawk.  P.  C.  271,  s  m. 

(f)  See  also  Ooodright  d.  Hall  v.  // 
1  Wils.  148. 

(«•)  19  Ves.  652,  2  Mcr.  i. ;  «™  1 
Roe  V,  Fnjder.  9  East,  40.'. ;  «idg(W 
MvtikiUrick,  1  D.  &  War.  9",  91  j  A« 
V.  Pain,  3  Atk.  493  ;  Langley  v.  Tlw 
6  D.  M.  *  G.  645. 
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yet  it  does  not  appear  that  a  bequest  actually  made,  or  a  power  i  iiaitkrxvii. 

jiiven,  can  be  controlled  merely  by  the  reason  assijiiied.       The 

assiniied  reason  may  r  ;  the  construction  of  doubtful  words,  but 

cannot  warrant  the  rejection  of  words  that  are  clear  {x).    Thus. 

where  ('/)  a  testator  expressed  his  conviction  of  the  honour  and 

justice  of  his  trustees,  and  made  that  convirtion  the  j;round  of 

his  reposing  in  them  the  trust  of  distributing  his  propertv  among 

his  relations,  authorising  them  to  fix   both  the  objects  and  the 

proportions,  but  afterwards  gave  the  power  in  express  terms,  to 

tlicin.  (iiid  the  heirs,  executors  and  adniinistrafor.i  of  (he  sun'hnr 

,./■//««(    Sir  \V.  Grant,  M.K.,  observed:  '  Thouj.'h  it  seems  verv 

incongruous  and  inconsequential  to  extend  to  unknown  and  un- 

a-icertained    persons    the    power    which    personal  knowledge  and 

confidence   had   induced   the   testator  to  confide   to  his  original 

trustees  und  executors,  yet  I  am  not  authorised  to  strike  these 

words  out  of  the  will,  upon  the  supposition,  though  not  improbaUe. 

that  they  were  introduced  in  this  part  by  inadvertence  or  mistake."  " 


IV.    Distinct  Gift  not  controlled  by  Ambiguous  Context.— 

Ajiain.  it  is  a  general  rule,  that  a  devise  in  general  terms  shall 
not.  even  though  the  result  may  be  to  render  it  inoiwrative,  be  held 
to  control  another  devise  made  in  distinct  terms.  Thus,  in  liorrell 
V.  Hai'jh  (z),  where  a  testatrix  devised  all  her  messuages,  cottages. 
tloses.  lands  and  hereditaments  at  H.  to  A.,  and  afterwards  gave  all 
lit'r  copyhold  estates  and  hereditaments  at  N.  and  T.  "and  else- 
where " ;  and  it  appeared  that  the  only  place  besides  N.  and  T..  in 
which  the  testatrix  had  copyholds,  was  II.  :  Lord  Langdale,  M.K.. 
hold,  nevertheless,  that  the  prior  devise,  which  per  se  clearly  carried 
the  copyholds  at  H.,  was  not  defeated  by  the  vague  expression 
wliieh  followed.  Greenwood  v.  SutcUffe  {a)  was  decided  on  the  same 
principle.  In  Mann  v.  Fuller  (b)  there  was  a  bequest  of  2,(KKJ/.  to 
A.  and  his  children,  followed  by  legacies  to  other  persons,  and 
then  a  bequest  of  l.OOOZ.  to  A.,  "  in  addition  to  one  thousand  before 
mentioned  " :  it  was  held  that  this  did  not  cut  down  the  former 
legacy  to  1,000/. 

■'  It  ib  to  be  observed,  too,"  says  Mr.  Jarman  (c),  "  that  a  dcvi.se 
of  lands,  in  clear  and  technical  terms,  will  not  be  controlled  by 

(j-)  I'cr  Sir  W.  Grant,  Iti  Vcs.  46 ; 
and  st-c  4  Ves.  SOU  :  Thompson  v.  White- 
I'H;  5  Jur.  X.  S.  94>1. 

is)  Colt  V.  Wade,  16  Ves.  27.  The 
^iniral  principle  laid  down  hy  the 
-M.R.  ax  to  the  trausmisaion  of  powers 
involving  personal  confidence,  was  dis- 
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Distinct  itift 
not  cut  down 
l>y  vBiiue 
words. 


sented  from  by  Farwell,  .1.,  in  Ht  Smith, 
[1904]  1  Ch.  139;  8ee  Chap.  XXIV. 

(z)  2  Jur.  229.  .See  also  Stdefmtham 
V.  Watmti,  11  Hare,  170  (4th  question). 

{a)  H  C.  B.  226. 

(*)  Kay,  624. 

(e)  ilrat  ed.  p.  425. 

-2 


Clear  devise 
not  conl  rolled 

liV  hubsf. 

i|Uiiil  inaccu- 
rate words  of 
reference. 
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•     .  in  a  aubseauent  part  of  the  will,  inaccurat«ly  referring 

.^.rr^  ::Prrr;intZ:hicl  had  they  been  used  i„  tbe  Uev.. 

tseli   would  have  conferred  a  different  c«tate   if  the  du.-orda.uy 

™r  to  have  sprung  merely  from  a  negbgent  want  of  adherence 

tJ^  the  Uniraage  of  the  preceding  devise. 

'  Thus  whL  (d)  a  testatrix  devised  lands  to  her  eldest  daughter 
X  ^a^the  hers  of  her  body  for  ever,  with  remamder  over, 
fharged  with  a  sum  of  "money  to  be  raised  out  of  the  yearly  pro.t, ; 
chargea  w.i  ,    .    ^^  j^  to  be  her  wiU  that  her  executors  (there- 

^at^nrer— d Ind  .i^d  of  the  lands  unt.l  they  .houl.l 
have  a^d  the  said  sum,  or  until  the  same  should  be  di.cbar,ed 
W  A  S  «nd  her  heirs ;  and  after  the  raising  or  payment  tkrej 

bv  fhe  said  A.  S.  or  her  heirs,  then  that  A.  8.  and  Jer  heus  .hould 
by  the  said  A.  o  ^^^  ^^^^  ^^^^  ^^^  ^.^^^^   ,,^.,^^ 

77 X^ele^^^r^rL  to  the  special  designation  of  hei. 
:!t^n:t^tj.was^dm.e.^^ 

r  orhrrdrr::rtherpress  estate^aa  given  in  t. 

''^sfwVeleT/rtte  devise  was  to  A.  and  the  heirs  ,nale  of ... 
body  anS  ^  cL  he  should  die  unthout  issue,  then  over,  the 
body,  f  n°'  '  .  j^  1^  to  mean  without  issue  male. 

" "Lr  the  P^di^^^^  exhibit  deficiency,  rather  than  re- 

Both  tne  Pr««        e  therefore,  not  inaptly  to 

„  ,,       r,      „  /rt  Tutk    V.    frsncArm,    Moore,    l:! 

(d)  Doe  d.  Han«>n  v.  FyUu,  Co*p.       ^^Jj^^g^^^.  J-re/urAam),  1  An.1.8;  se. 

'"i.  The  words  "for  ever"  wen,  not  «^.^— ^^^^^^'^^  ^^^ 
strictly  repugt-nt  as  -«.  ft»'«^"'''  "  ^o/«:^r  v.  Hartfcy.  3  De  C.  i  ^.  33:'. 
capable  of  perpetuity  of  duration. 
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CHAl'TEU  XVIII. 

AS   TO   Sl-PPLYISO,   TRASSl'OSIXr.,    AND   C'HAXiilM.    WdltltS. 

1.  .U  to  Supiiying  Words JHl 

II.   As  to  the  Transposition  of  Words  ami  I  Iniises MtS 

HI.  As  to  Changing  Words 3W» 


I.  As  to  sappljring  Words. — The  qucHtion  whether  parol 
cvitliiice  is  admissible  to  supply  blanks  left  in  a  will  has  been  alreatly 
coiisiiUTed  (a). 

Where  it  is  clear  on  the  face  of  a  will  that  the  testator  has  not 
aiH\uately  or  completely  expressed  his  meaning  by  the  words  he  has 
uKed,  and  it  is  also  clear  what  are  the  words  which  he  has  omitted, 
those  words  may  be  supplied  (h)  in  order  to  effectuate  the  intention, 
asi  collected  from  the  context  (c). 

Of  this  we  have  a  very  simple  example  in  an  early  case,  where 
a  devise  *o  A.  and  the  heirs  of  his  body,  and,  if  he  should  die, 
then  over,  was  read  "  and  if  he  should  die  without  issue  "  (rf). 
So,  where  (e)  a  man  having  three  sons,  John,  Thomas,  and 
William,  devised  lands  to  John,  hia  eldest  son,  and  the  heirs  of  his 
body,  after  the  death  of  Alice,  the  devisor's  wife  ;  and  declared 
that  if  John  died,  living  Alice,  William  should  be  his  heir.  And  the 
testator  devised  other  lands  to  Thomas,  and  the  heirs  of  his  body, 
and,  if  he  died  without  issue,  then  that  John  should  be  his  heir ; 
and  he  devised  other  lands  to  William  and  the  heirs  of  his 
biKly,  and,  if  all  his  sons  should  die  without  heirs  of  their  bodies, 
then  that  his  lands  should  be  to  the  children  of  his  brother.     John 


(«)  Xnu.  Ch»p.  XV. 

(/')  Thisisgcnerallydone  by  the  Court 
of  Constructioii  and  not  by  the  Court 
of  Probate :  but  if  the  miiming  words 
bear  on  the  question  of  probate,  they 
may  be  supplied ;  In  bonis  Morony, 
1  L.  R.  Ir.  4^, 

(c)  Sec  '^oieas  v.  Wentu.\)rth,  11  Moo. 
V.  C.  526 ;  Hope  v.  rotttr,  3  K.  &  J. 
■:m\ :  per  K.  Bruce,  L.J.,  3  De  G.  ft  J. 
266,  267 ;  MtUor  v.  Daintrtt,  33  Ch. 
D.   198.    The  general   principle   laid 


Siii'plyinu 
blank.4. 


Wimlx  mav 
Im-  Kupptied, 
whrii. 


•   Wilbout 

IHSUP  " 

Biipplii-d. 


down  by  Knight-Bruce,  L.J.,  n.  Kty 
T.  Key,  4  D.  M.  ft  (i.  at  p.  .t,  wim 
approved  by  Swinfcn  Eady.  1.,  in 
PhiUips  V.  Hail,  64  VV.  B.  517. 

(d)  /I non.,  1  And.  33  ;  arc  aiso  .-KJti'iM 
V.  Atkins,  Cra  El.  248.  The  cases  of 
Coryton  v.  Htlyar,  Doe  v.  Fyldes,  and 
Tuck  V.  Frentham,  cited  in  the  last 
chapter  (ante,  pp.  i>7C,  580),  illuntrate 
the  same  principle. 

(«)  Spalding  v.  Spalding,  Cro.  Car. 
185. 
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"  without 
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"  under 
twenty-one ' 
suppliod. 


"  On  mar- 
riage "  reaj 
"  at  twenty. 
Olio  or  mar- 
riage." 


AS  TO  St'PPLYINO,  TBANSP08IN0,   ASP  CHANOIKO   WORDS. 

died  in  the  lifetime  of  Alice,  leaving  a  iton  ;  and  the  Court  held,  tliat , 
upon  the  whole  context  of  the  will,  the  construction  should  he 
"  if  John  died  without  issue,  living  Alice  "  ;  and  that  thi  '  is  tho 
intent  appeared,  it  was  said,  by  other  parts  of  the  will,  the  other 
sons  having  other  lands  to  them  and  the  heirs  of  their  bodies  ;  and 
that  if  they  all  died  without  issue,  it  should  be  to  his  brotlicr's 
children,  not  meaning  to  disinherit  any  of  his  i  luldren.  And  it  was 
declared  not  to  bi*  a  contingent  remainder  or  limitation  to  abridge 
the  former  express  limitation. 

And  in  several  instances  where  a  testator,  in  a  will  nuide  before 
tho  year  1838,  had  used  the  phrase  "  without  leaving  issue  "  and 
"  without  issue  "  indifferently,  in  bequests  of  personalty,  in  reganl 
to  which  alone  (as  hereafter  shown)  the  difference  of  e.xpressiou 
is  material,  the  word  "  leaving  "  has  been  supplied,  in  order  tn 
produce  uniformity,  which,  it  was  considered,  must  have  been 
intended  (/). 

Again,  in  Kirkpatrick  v.  Kiljnitrick  (g),  where  a  sum  of  money  was 
bequeathed  to  J.  and  S.  to  be  equally  divided ;  but  in  the  event 
of  the  death  of  either  of  them  before  he  attained  the  age  of  twentv 
one  years,  and  without  issue,  his  share  to  go  to  the  survivor ;  but 
in  the  event  of  both  dying  without  issue,  then  over  ;  Lord  Erskine, 
on  the  authority  of  Sheppard  v.  Lessingkam  (A),  supplied  the 
words  "  under  twenty-one,"  in  the  ulterior  bequest. 

The  case  of  Lang  v.  Pugh  (i)  was  of  the  same  kind.  A  testator 
gave  a  sum  of  money,  in  trust  for  his  son  T.  for  life,  and  after  his 
death  for  his  lawful  issue  if  then  of  age  or  married,  equally  if  more 
than  one,  if  only  one  the  whole  to  go  to  such  only  child  ;  or  in  case 
such  child  or  children  of  his  son  should  be  under  age  at  the  death 
of  the  son,  then  "  to  be  divided  or  paid  to  him,  her,  or  them,  in 
manner  aforesaid,  on  their  attainmg  their  respective  age  or  ages 
of  twenty-one  years,  if  sons,  or  if  daughters,  on  their  marriage 


(/)  Sheppard  v.  Ltsnwjham,  Amb. 
122.  See  alao  Radford  v.  Radford,  1 
Kec.  486,  where  freeholds  and  leaae- 
bold»  were  combined  in  the  name  devise. 
And  «'e  Orefnway  v,  Qreentmy,  1  Gif. 
131,  2  U.  F.  4  J.  128.  Cf.  Pye  v. 
Linimod.  6  Jur.  (il8.  post.  Chap. 
LII.  As  regards  wilUi  made  since 
1837  it  is  provided  by  sect.  29  of 
the  Wilis  Act  that  words  in  a  devise  or 
bequest  importing  failure  of  issue  are 
to  mean  issue  livini;  at  the  death  unless 
a  contrary  intention  appears  by  the 
will.  See  further  on  this  point,  post. 
Chap.  LII. 

(g)  13  Ves.  470  ;   see  also  Wheable  v. 


Withers,  16  Sim.  605.  But  see  EUe  v. 
EUe,  L.  R.,  13  Eq.  196.  In  Radlry  v. 
Lefx,  3  M.  it  Gr.  327,  the  codicil  shewwl 
that  the  testator's  intention  would  be 
defeateil  by  supplying  the  words  there 
proposed  to  be  inserted  in  the  will. 

(A)  Supra. 

(i)  1  Y.  *C.  C.  C.  718;  sec  also  Ainy 
V.  CulUn,  2  De  G.  &  S.  252  ;  Woodburne 
V.  Woodburne,  3  ib.  643.  So,  in  Re 
Dear,  61  L.  T.  432,  wher^  "ere  wa>  i 
gift  to  the  testator's  wide  so  lone  i- 
she  should  remain  unms'  u-d,  with  a 
gift  over  on  her  death,  Kay,  J.,  held 
that  the  words  "  or  marriage  "  tn"-'  !«<• 
supplied. 
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re,p.ctively."  Sir  K.  Bruce.  V.-C,  «.ad  th-  will  «  if  it  hml  Ik.,.,, 
written,  •or.  in  the  ca«..  of  daughters  marrying  earlier.  up„n 
-nurnag.-  ;  he  thought  it  in.probablc  that  the  te8Ut.,r  could  •  hav.- 
,.  ;nt  a  daughter  of  T.  surviving  her  father,  and  having  atta,,,,.! 
u.  ty  in  her  father's  lifetin.e,  t..  take  the  fund  or  a  iH.rtion  of  it 
ttb«..utely.  though  never  married,  but  that  he  n.eant  altogether  to 
exelude  any  daughter,  a  minor  at  her  fathers  death,  if  not  then 
married,  unless  she  should  at  some  ,K.ri<Kl  of  lier  life  n,arry  " 

Again,  in  the  leading  case  of  Abfmtt  v.  Middleton  (/).  a  testator 
gave  an  annuity  of  2,00()/.  to  his  wife  for  Ufe,  and  directe,!  f,„„ls 
to  iH.  set  apart  for  securing  it,  •'  and  on  her  decease  the  sums  pro- 
vided and  set  apart  for  such  payment  to  become  the  pro,>ertv  of 
my  son  A.  so  far  as  he  the  said  A.  my  son  shall  receive  the  interest 
on  su.h  sum  during  his  life,  and  on  his  demise  the  principal  sum  to 
Imome  the  property  of  any  child  or  children  he  may  leave,  an.l  in 
such  sums  as  my  said  son  shall  will  and  direct ;  but  in  case  of  mv 
s<.n  dying  before  his  mother,  then  and  in  that  case  the  principal 
mini  to  be  divided  between  the  c!    Jren  of  my  daughters  "  B.,  C. 
and  D     Ihe  son  A.  having  died  before  his  mother  but  leaving  a 
oh.  d.  the  question  was.  whether  the  words  •'  without  leavin.r  anv 
child     could  be  supplied  after  the  word  "  dying  "  in  the  fi„;i  gift 
over  so  as  to  leavv  the  child  of  A.  in  possession  of  the  proix-rty, 
and  It  was  held  by  Romdiy,  M.R.,  that  those  words  must  be  supplied. 
Ke  erring  to  Spalding  v.  Spalding  (A),  he  said  the  principal  grouiul 
..f  the  decision  there  seemed  to  him  to  be  the  expression  of  the 
testator  a  intention  that  the  heirs  of  the  b.nly  of  the  first  son  should 
take,  and  it  was  to  be  observed  that  they  could  take  only  by 
descent  through  the  father,  whereas  n  u.-  present  case  they  took 
vested  mteresta  direct  T.om  the  te.tat<,r.    The  judgment  of  the 
M.R.  was  afhrmed  ..  th.  House  of  r  ,.rds,  principaUy  on  the  same 
ground  (/).    A  clear  gift  was  not  to  be  dev  -.ted  but  by  an  unmis- 
takable  provision  to  that  effect  (»w). 
In  the  foregoing  cases  the  testato       ..  ,„,.)  ,.,^,^^i^,,,  that 
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Hitliout  \in\. 


An-i 


•-'I    Boav.    143,   7   H.    L.   Ca.    iit, 
see  Brnlhrton  v.  yi»ry,  18  B.in. 


(t)  Ante,  p.  581. 

«)  By    Lortis    Chelmsford    and   St. 
I.poMrd» ;  Lords  Oanw  orth  and  Wena- 
-ydale  diB8.     VVhuthi-r  the  words  were 
Minphed  or  n.  •   the  uill  romamesl  in. 
"uipicte.     If         V  wert-  not  supplied, 
'''*; /^s'a'or's  ly    o   hw   grand- 

chUdren  wouti  ,id  on  their  father's 

surv.ung  his  u       er.  which  appeare.1 


mma    :,„i„..       ■  ,^^^0  8uppli„l, 

"!"*,  V  ''  '"»  niotlur  and 

died  1.  >  ,  .  ,  ^.M,  tt.e  fund  woul.l 
not  go  t  J  tue  ehUdnn  ■  lu-  dauirhtfm 
but  woi  M  fall  into  ti;,    n-.sidue 

It  should  be  no,^„  that  the  general 
canon  of  oonstructiim  laid  down  bv 
l.-:-t-.l  Cranr.-.-.ah  in  ihis  cas.*  has  olten 
been  cited  with  appr.>val :  see  Oordon 
V.  (lordon.  L.  K.,  5  H.  L.  254. 

(/»>  Sw  llnpe  V.  Potter,  .•»  K.  &   J. 
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supplied ;  but 
an  event  not 
contemplated 
will  not  be 
provided  for. 


Words 
supplied  to 
provide  for  an 
alternative 
event,  ob- 
vious, though 
not  expressed. 
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wete,  or  were  considered  to  be,  plainly  elliptical.  Some  contin- 
gency or  state  of  circumstances  that  was  present  to  his  mind  was 
imperfectly  described.  But  the  Court  cannot  provide  for  an 
event  which  appears  to  have  been  absent  from  the  t<»«tator'8  mind, 
however  strange  the  omission  may  be.  Thus  in  Eastwood  v. 
Lockwood  (n),  where  a  testator  disposed  of  all  his  property  on 
trusts  for  the  maintenance  of  his  children  until  Hannah,  the  youngest, 
attained  twenty-one ;  and  as  soon  as  she  attained  that  age  }ie 
disposed  of  his  personal  estate  among  certain  of  his  children  ;  and 
as  to  a  specified  part  of  his  real  estate,  he  devised  it  to  his  son  A. 
in  tail  male,  subject  to  a  certain  charge  ;  and  as  to  other  specified 
parts,  he  devised  one  to  each  of  his  other  sons  in  tail  male,  with  a 
gift  over  "  in  case  of  any  of  his  said  sons  should  die  during  the 
minority  of  Hannah,  or  in  the  event  of  any  of  them  dying  without 
such  lawful  issue  as  aforesaid,  and  either  before  or  after  their  or  his 
share  should  be  divisible  according  to  the  provisions  of  the  will  * 
(i.e.,  before  Hannah  attained  twenty-one) ;  A.  died  before  that  time 
leaving  issue,  and  it  was  argued,  on  the  authority  of  Spalding  v. 
SjMlding  (o),  that  his  estate  was  not  cut  down.  Sir  \V.  P.  Wood, 
V.-C,  agreed  that  the  words  "  in  case  of  any  son  dying  during  the 
minority  of  Hannah  "  standing  alone  would  have  brought  the  case 
within  that  authority :  but  the  words  that  followed  made  it 
different.  The  testator  had  put  two  classes  of  events  together. 
He  had  said,  "  I  point  to  a  dying  in  the  one  case  simpliciter  during 
a  given  epoch.  I  point  to  a  dying  without  "ssue  in  the  other  case 
generally,  either  before  or  after  Hannah  attains  twenty-one."  It 
was  true  that  in  one  sense  the  second  alternative  might  be  included 
in  the  first,  yet  still  it  was  emphatic ;  and  although  it  seemed 
strange  to  suppose  that  he  meant  it  in  this  sense,  yet  if  he  did,  he 
could  hardly  have  expressed  himself  more  clearly.  Notwith- 
standing the  existence  of  issue,  therefore,  the  estate  of  A.  was 
divested  and  went  over. 

The  principle  of  supplying  omitted  words  has  been  applied  in 
numerous  other  cases,  from  which  the  following  have  been  selected, 
as  affording  apt  examples  of  its  application. 

Thus,  where  (p)  a  testator  having  two  sisters,  A.  H.  and  M.  J., 
and  also  two  cousins,  F.  and  6.,  devised  his  estate  at  A.  to  his 
sister  A.  H.  for  life,  remainder  to  his  sister  M.  J.  for  life,  remain- 
der to  another  person  for  life,  remainder  to  F.  in  tail,  remainder 


(n)  L.  B.,  3  Eq.  487. 
(o)  Ante,  p.  681. 

(p)  Dot  d.  Ltach  v.  Micklem,  6  East, 
480 ;    see  also  Webb  v.  Hearing,  Cro. 


Jac.  415  ;  Anon.,  2  Vent.  363  ;  PearsaU 
v.  Simpson,  15  Ves.  29 ;  Lord  Eldun's 
judgment  in  l)oe  d.  Planner  v.  Scuda- 
more,  2  B.  &  P.  iWi. 
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to  G.  in  tail,  with  remainders  over-  anH  *».»„  j     ■    j 

estate  to  B.  "  to  his  sister  M  jX  mJ^ortltZl  "°*'"  ^^^^^^^ 

his  wife  and  sister  A  H    so  th^t  «!,!  i,     ij  ^  ^"^•''^ 

the  estate  at  A..  "  tht  to  *^''*/,^f ^^^V"""'.'"*"  P"^"^^'°"  °' 
his  cousins  F   La  r  ,  ^'^^'  *"''"'*«  **»«  «»PPort  of 

h.8  cousins  F.  and  G..  remainder  to  the  said  G.  in  fee     M    J 

survived  the  testator's  widow,  but  not  his  sister  A.  H     and  U 

was  therefore  contended  that  the  remainder  to  L.  J.  and  G  faUed 

but  the  Court  decided,  that,  as  the  word  "or"  so  placed  was' 

unintelligible    being  referrible  to  no  other  alternative  ;  and  as  !^ 

was  apparent  from  the  whole  context  that  the  testator  had  in 

r'and  thaTt'"  ^'^"^*'^^'  "^'"^•^'  *^«  ^^^^^  ^i  his  sfst^^ 
M.  J.,  and  that  he  meant  to  make  a  provision  after  the  death 
of  h.s  sisters  for  his  cousin  G.  as  well  as  his  cousin  F.,  whlh  wit 
:  rnt'tt  tTh-rf" '  ^-  T'^''"'-' '"  ^"  after  Lre^ir 

Indl^We  and  to^fe   ffe^cttThe*"  ""'"/'^  ""^"''^  ''"'"P'^*^ 
the  necessarl  wor!la        uf  u  ,   ^^P*'""'  '"*^"*  ^^  ^he  testator, 

t  ,e  necessary  words  might  be  supplied  to  make  the  devise  read  as  a 
gift  to  his  sister  M.  J.  for  life,  and  after  her  death  or  if  she  should 

=^;r:t^::^rtt^;:::?rfr^~ 

t.k.  vested  remainder,  and  was  .^l^^^Zt^ 

fhp  nnnf  f^r  i^  -mpliance  with  the  intention  appearins  bv  ""Wlied  by 
the  context,  than  Z)oed.  Wickham  y.  Turner  (s)  wherlfLf  !  •  "f'Tcnoc  ,i 
defic  encv  of  exoressinn  Ipff  f i.    j     •  ,    ^''        ^  *°^  testator's  prfocding 

^  "' expression  left  the  devise  without  an  obiect     Th^  will  ''"''«•• 
was  in  these  words  :   '  I  give  unto  H  W  o  ^  " 

now  in  the  possession  of  W     T     t  .  ™essuage  or  tenement 

5lrrc»':£S"'T  ^'''  "*•  ^*^  - 

•ken  he  „«,e  .„  idZS  ,ih  ,1    hf         I  ""^  °'  ■"■  ""■ 

(?)  I' does  not  distinctly  appear  whv 
property  at  A. ;  or,  perhaps,  it  was 
>.«.outofe.uteA.i  and  that,  ther^. 


estate  R    ;iiri''°'j"'«"'*«^  t"  '"'O 
^h^T™        "\»fter  the  cesser  of  that 

(r)  First  ed.  p.  431 
(«)  2  D.  4  Ry.  398. 
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CHAP.  XVUI. 


Words 
Bupplied  to 
presen-e 
others. 


Limitation  to 
socoiul  ami 
every  other 
son  to  be 
begotten  hekl 
■to  include 
eldest  son. 


the  words  '  to  him  '  might  be  suppUed,  and  then  it  was  a  devise 
to  M.  W.  for  life,  remainder  to  her  son  H.  W.  in/ee  "  (<). 

A  stricter  construction  was  followed  in  Driver  v.  Driver  (u) . 
there  the  testator  gave  all  his  proprty  to  his  executor  upon  trust 
for  the  purposes  of  his  will,  and  gave  300/.  to  his  daughter,  and  5s.  a 
week  to  his  son  J.  D. ;  he  then  gave  other  property  to  his  son  R.  D., 
and  his  daughter  in  equal  shares,  and  proceeded  as  follows :  "I 
further  order  that  after  paying  the  before  mentioned  300/.  to  niy 
daughter,  and  the  aforesaid  legacy  to  my  son  J.  D.,  I  give  and 
bequeath  the  remainder  of  my  property,  of  what  nature  or  kind 
soever  it  may  be  [specifying  various  descriptions  of  property]  and 
other  property  of  which  I  may  die  possessed,  and  I  nominate  and 
appoint  my  soi.  R.  D.  sole  executor  of  this  my  last  will  and  testa- 
ment." Bacon,  V.-C,  refused  to  insert  the  word  "to"  after  the 
words  "  of  which  I  may  die  possessed  "  and  held  that  there  wn» 
an  intestacy  as  to  the  residue. 

Words  are  often  suj  "ied  if,  without  them,  other  words  would 
be  inoperative.     7"  ;'  a  man  by  his  last  will  devise  lands  or 

tenements  to  a  m.  ^  j  his  heires  male,  this  by  construction  of 
law  is  an  estate  >..  he  law  supplying  these  words  (of  his 
bodie)  "  (v). 

In  Langston  v.  Pole  (w),  where  a  testator,  passing  over  the 
first  son  of  A.  (his  son  and  devisee  for  life),  proceeded  to  limit 
the  estate  to  the  "  second,  third,  fourth,  fifth,  and  all  and  every 
other  the  son  and  sons  of  the  body,  sons  of  A.  lawfully  to  be  begotten 
severally  and  successively  in  remsinder  in  seniority  of  age  and 
priority  of  birth  "  in  tail  male,  and  then  to  the  first  and  other 
daughters  of  A.  in  like  manner  ;  on  a  case  from  Chancery  the  Court 
of  C.  B.  supplied  the  vacancy  in  the  series  of  limitations,  by  holding 
the  first  son  to  take  an  estate  tail  immediately  expectant  on  his 
father's  decease.  It  appears  that  the  Court  of  B.  R.  had  come  to 
an  opposite  conclusion  upon  the  same  will.  Neither  Court  gave 
reasons.  The  decision  of  the  Court  of  C.  B.  was  affirmed  m  D.  P. 
Lord  Brougham  relied  on  the  trusts  of  a  term,  which  were,  in  case 
there  should  be  only  one  son  and  one  daughter,  to  raise  a  portion  for 
the  daughter ;  an  absurd  provision,  if  the  daughter  herself  took 
the  estate,  as  she  would,  under  the  circumstances,  unless  the  son 

(t)  "  There   must   be   a   mistake   in  (r)  Co.  Litt.  27a.     See  Chap.  XLVU. 

this,  as  the  will  was  destitute  of  any  (w)  2  M.  &  Pay.  490,  5  Bing.  228, 

ground  for  raising  a  fee  in  the  dcviweK,  Taml.  119,  and  in  V.  V.  nom.  Langflon 

and  it  waa  not  necessary  for  the  Court  v.  Langaion,  8  Bli.  N.  S.  1*57,  2  CI.  k  Fin. 

to  determine  the  quantity  ol  the  devisee's  194,  Sugd.  Law  of  I'rop.  370.    See  alw 

interest."     (Note  by  Mr.  Jarman.)  Ntwburyh  v.   Stwhuryh,  Sug.   Law  of 

(tt)  43  L.  J.  Ch.  279.  Prop.  367 ;    Bt  Blake,  19  W.  R.  765. 
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did.    However,  he  was  of  opinion  thaf  tht.  «».,„      ••    .l 

i™.uded  .h,  fi„. »,,,  „a  .hL;:rti:r.*  7,he °j':;s: 

.»  right,  without  supplying  ,„,  ,„^,  ,„  """  t^'"" 

.he  date  „,  the  .i„  s. ,:  tt':^ri:"„„,':„'x£tt"  .rn  "t™  "- ' 

will  ffive  WAV  iir>r.n  ;.,j;    ^-         ,  ousoiure  Dut  that  it  will  to 

hre,  wti  „„.,„der  ,„  ,he  „»  of  hi,  8„.  .„d  other  »™  ,^' ,  "J 


(J-)  See  also   CltmenU   v.    Pn^iy.    i 
nt.iwl.  .384.  cit.  1  M.  &  .<id.  130  •'CI 
i  Fin.  230,  n      The  devise  was  to  Trus-' 
teos, luring  the  life  of  J.  C.  upon  trust 
or  ,1.  t    for  life,  and  after  his  decease, 
o   he  eldest  son  of  .1.  C,  and  for  de- 
fault  of  such  issue,  then  likewi,e  to  the 
second,  third,  and  every  other  son  of 
J.  C.  successively,  according  to  senior- 
ity, and  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  smch 
(omitting  the  first  son)  second,  thin! 
or  other  son  or  sons,  the  Mtsi  of  such 
sons  and  the  heirs  male  of  his  hod  v 
being  always  preferred   to  and   take 
before  any  of  the  younger  sons  and  the 
heirs  male  of  his  body,  and,  in  case  of 
such  issue  male  failing  by  J.  C    then 
over     It  was  held  i„  B.   R.  that  the 
eldest  son  of  J.  C.  took  an  estate  tail 
and  not  an  estate  for  life.     Lonl  .Mans- 
held  seems  to  have  chietlv  relie.1  on  the 
word     likewise,"  as  indicating  an  in- 
tention  that  the  first  son  should  have 
the  same  estate  as  the  younger  sons, 
and   not   on   the   word    "other"    as 
(aocordmg  to  Lor.1  Brougham-g  iutk- 
m™t  in  Langslon  v.  Ung^on)  he  might 

Bl.  oW,  Eyre,  C.J.,  doubted'' whethe^ 
«onls  such  as  those  which  afterwards 
occurred  in  Ung^Oon  v.  Langston 
could  m  a  deed  be  considers!  to  gho 
'»"»*»*"  t*'l  to  the  eldest  son.  ^  In 
Wfc  V.  Nightingale,  14  Sim.  450! 

ordefault  of  such  issue,  to  the  s^ond 

and  sons  of  A.,  and  the  heirs  of  his  or 
their  bodies  lawfuUy  issuing,  the  etder 
.ways  to  be  preferred  anSto  take  b" 

,|1  1  J'.u'"*  Hy  =    Shftdwell,  V..f 
nf  tl  •  ^"  '^  UmiUtion  to  the  heu  ' 

omtted,  and  could  not  be  supplied,  and 
that  such  son  took  only  .n'^Jstate  for 


.lireet  contrary  oil  the  same  will.  />,  ■ 

with  the  ktter  decision  agrees  Gnlleu  v 
fi«rr,«,y/«„.  2  Bing.  387,  i^  which.  uL„ 
a  settlement  express<xl  in  verv  sim  kr 
words,  the  Courl  of  C.  B.  hel?tl  ir/hB 
jmiitation  ■'  to  the  heirs  o     1  e  ^y '" 

'"'"'''^  'he  heirs  of  the  body  TL 
farst  as  well  as  of  the  secon.l  and  you  ? 
ger  sons;  and  0„..„  ,,  SmJ^H 
Bl.  594,  where  the  limitations  i„  a  de«i 
were  to  the  use  of  X  for  life.  remaiS 
to  the  use  of  the  first  son  of  \..  and  L 
default  of  such  issue  to  the  ui  of  the 
second,  third,  and  all  and  ev.-rv  oth  r 
son  and  sons  of  N.  suecessiveTy.  ami 
of  the  several  heirs  male  of  the  bod v 
and   b™lies  of  „// o«rf  ..^,^"^^0^ 

Im  7C:r'^'  '^  ^'-^^  of  such  smis 
and  the  heirs  male  of  his  and  their 

V^uiTL^orth  '""''^"  •"'"'  ''-f"-  «"» 
jounger  of  the  same  sons  and  the  heirs 

male  of  his  ami  their  body  and  b« lies 

Tl '  ",''■^''""  """^  t''-  wonls  iiiTta  ie; 
included  the  first  son  as  well  as  L 
others  and  gave  him  an  estate  ta?^  t 
mist  1^ observed  that  the  authorliv  o 

Ki>en  tor  tlie  decision,  vu.  that  thi< 
words  "for  default  of  such  issue  "  d  d 

detidt  if  ""' """'■"»1  ™l>-.  mean  for 
default  of  such  issue  as  took  under  the 
previous  limitation,  that  is.  "  for  default 

Chap.  Lir.  and  Re  Arnold'*  ^,^,^33 
^  <*>  ^"J^i^it.  20  b. ;   UeMcthwaiU  v 

Coll.  342:   J/mart  v.  Horn,  !  H.  ^'jf. 

.  {>')  39  Ch.  D.  387.  affirming  the  de 
cision  of  StirUng.  J.,  ibid.     ^         ^ 
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CHAP.  XVllI. 


4« 


Words  sup- 
plip(l  to  make 
limitations 
consistent 
with  context. 


male,  with  remainder  to  the  iise  of  the  testator's  third  son  J.  for 
life,  with  remainder  to  the  use  of  his  first  and  other  sons  in  tail  mulv, 
with  remainder  in  the  following  words  :  "  And  for  default  of  siich 
issue  to  the  use  of  my  fourth,  fifth,  and  all  and  every  other  son 
and  sons  of  my  body  on  the  body  of  my  said  wife  to  be  begotten. 
born,  or  en  ventre  sa  m^re  at  the  time  of  my  decease,  severally, 
successively,  and  in  remainder  one  after  another,  as  they  and 
every  of  them  shall  be  in  seniority  of  age  and  priority  of  birth," 
in  tail  male,  with  remainder  to  the  use  of  the  testator's  daugliters 
"  begotten  or  to  be  begotten,  born,  or  en  vf.ntre  sa  mere  at  the 
time  of  my  decease,"  equally  as  tenants  in  common  in  tail ;  all 
the  testator's  sons  except  the  eldest  having  died  without  issue 
male,  it  was  held  by  the  Court  of  Appeal,  that,  having  regard  to 
the  various  limitations  of  the  will,  the  words  "  to  be  begotten,' 
&c.,  must  be  construed  strictly,  and  that  the  eldest  son  was 
excluded  from  taking. 

It  may,  indeed,  be  stated  as  a  general  rule,  that  mere  conjecture 
or  inference  is  not  a  sufficient  ground  for  adding  words  to  a  will  (a). 

It  is  clear,  however,  that  words  and  even  clauses,  may  be  sup- 
pUed  in  a  set  or  series  of  limitations  or  trusts,  from  which  they 
have  been  omitted  without  apparent  design,  where  those  hmita- 
tions  or  trusts  as  they  stand  are  inconsistent  with  the  context, 
and  the  context  shews  what  must  be  added  to  remove  the  incon- 
sistenc} .  Thus  in  Parker  v.  Tootal  (b),  where  the  testator  devised 
land  to  A.  for  life,  with  remainder  to  the  first  son  of  A.  severally 
and  successively  in  tail  male,  the  words  "  and  other  sons  "  were 
introduced,  in  order  to  prevent  the  words  "  severally  and  succes- 
sively "  from  being  in  effect  struck  out  of  the  will.  So  in  Green- 
uood  V.  Greenwood  (c),  where  a  testator  gave  his  real  and 
persuiial  estate  to  trustees  on  trust  to  sell  and  invest  the  sale 
moneys,  and  "  pay  the  moneys  and  the  investmeni  for  the  time 
being  representing  the  same  to  my  wife  during  her  life  upon  trust 
for  all  my  children  or  any  child  who,  being  sons,  shall  attain  twenty- 
one,  or  being  daughters,  shall  attain  that  age  or  marry,  in  equal 
shares  " ;  with  power  for  the  trustees,  "  after  the  death  of  my 
wife,  or  previously  thereto  if  she  shall  so  direct,  to  raise  any  part 
not  exceeding  one  half  of  the  then  expectant  presumptive  or  vested 
share  of  any  child  under  the  trusts  hereinbefore  declared"  f.r 
the  advancement  of  the  child  ;  and  "  after  the  death  of  my  wife  " 


(a)  See  Jenninga  v.  yeurman,  10  Sim. 
219  :  Eastwood  v.  Lockwood.  L.  R.,  3  £4. 
487  :   ante,  p.  684. 


(6)  IIH.  L.C.  143. 
(c)  5  Cb.  V.  054. 


AS  TO  SUPPLYINQ   WORDS. 

to  apply  the  whole  or  a  narf  "  «»  n,    • 

a,//hill  «ha.,  for  the  tLf  Jngt  Sd 'V'^  ^^7  "^  ^''''' 
th..  trusts  hereinbefore  declared^'  for  .       «-^P«ctancy  under 

and,  in  default  of  children  "thtn  f  o  """Tr^'  °^  '^'  '^^^^  = 
.aid  wife  and  such  dell'  oft  1]^^  ^^t^  '^^  ''  '"■^• 
whether  the  wife  had  a  beneficial  intelt  fJr  herl^eTnTh?;  T 
and  it  was  held  by  the  L.JJ.  that  she  had     sl  VV   /  u    ""'^• 

that  if  the  wiU  had  ended  with  thegtioCJu"'^^^'''''' 
shares,  it  would  have  been  difficult  to  alw  .K  I'  '"  ''^""' 

of  the  words,  which  importeTa  1  to  1      /'^^  ™'""""^' 

in  .rust  for  the  children  Bivin/thf  I  .!  '  '^"""^  ^''  '«" 

oniy.  But  when  4%Ta7'thf  pote^^ftdT '"  ^"*'^"  ^'^^ 
maintenance,  which    were    n„w        ^    ?  advancement   and 

the  w.fe  w.k  wha^hTLtXlatdTs  atd  ^'^  '^""^  ''^ 
■  hildren,  it  was  evident  that  t.e  nltuS  Tean^tf  fr  *°'''^ 
words  could  not  be  the  true  one  Vh.  ?       *^^  previous 

consistent  with  the  W  that  the  „.  '  ^"""^  ^^'"'^  "**«^'7  in- 
one  determining  with  tL  wt's  if!  T"  ™''  '°^  ^^''^^"  "«« 
to  s..parate  the  worck  n  the  «ift  tt  'th  Tm'"  f  "^"  '*»^'-^^«- 
the  wife  for  life,  the  wo^  '  atr  he  ll^''?  •'""  '^^  '''  '"^ 
the  gift  of  her  life  estate.  ^     ''"'"^  imphed  after 

Re  Daniel's  Trusts  (d),  which  w»«  fi,» 
settlement,  was  decided  ot  tie  saJ^^^^^^^^^^^^^        ^'  ^  P-^-P^-' 

A.  for  hfe  for  her  sepa^at* Vr  -W  ^  ""t'""'^*^  ^  ^^  daughter 
moiety  among  her  cEn.  oHa^hn/ctd  '"*'  *"  ""^^^  ^^^^ 
next  of  kin  ;    and  to  pav  the  Tn.^  !"  ^""""^  ''"'  «**t"to^^ 

daughter  B.  for  hfe  "^i^^the  «!  "^  '^'  ""'^'^  '"^'^^^  ^  ^is 

subject  to  the  sam  control  r^  hTdTf  "  T^  ^^^P^^*'  ^^ 
it  being  his  intention  that  hi^  safd  dal^^^^^^  -  *°  A.. 

be  .abject  to  the  control  of  Tl,  u^  I"  fortunes  should  not 
«.0OO/.  In  trust  fo  ^^fonGilT,  ^'"^"^•"  ^'  ^'^^^  «-e 
cMdren.  and  faih^'lnTren^o  fot' p\t  :f;^  ^  ^^  ^^^ 

empowered  the  trustees  to  anolv  Th^  ?  .    ^'*^*^  '   ^"^^  ^« 

«.0OO/.  for  the  maintenance  of  J  ^  I  A  TT  "^  '^^  '*^''^'-  a"d 
-  they  might  think  proper  p'^^^^^**"' «^ -"'«  children 
was  held  by  HaU   V -C Tat  fh"  \"^"«  '=^''**^">  «"d  it 

to  the  moifty  giCen  to'^lV  ^  ^l  ^.T^^  'T'' 
(<')  1  Ch  D  375    Th«  u  ■       ^'^^  daughters 

;l.«  case  by  m;.  Vincent  i^  t^r'th  ,nd       ^'m  '^  '-'j''  '**  "'  '^'"«- 

creauyl  h„  ,„«  "*   "*  interests 

created  by  reference,  see  Chap.  XX. 
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fHlP.  XVIII. 


T  ^'"'"ons  01  the  present  work  have 
been  omitted,  as  the  case  is  "ot  rele! 
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were  treated  collectively,  it  being  his  intention  that  their '  fortunes ' 
should  be  alike,  and  the  income  was  not  only  given  to  them  but 
there  was  a  provision  for  maintenance  of  his  '  said  daughter./ 
and  son's  children.'  There  was  a  separate  provision  for  the  heads 
of  the  three  families.  " 

Acting  on  the  principle  laid  down  in  the  cases  cited  abovo, 
Bacon,  V.-C,  in  Re  Redfern  {/),  held  that  a  trust  for  the  childreti 
of  one  of  the  five  daughters  of  the  testator  must  be  implied.  North, 
J.,  in  Mellor  v.Daintree[g),  held  that  an  absolute  gift  of  a  moiety 
of  the  testator's  estate  to  the  testator's  nephew  must  be  implii'd ; 
in  Re  Hunt  (h)  the  words  "  shall  attain  the  age  of  twenty-one  years  " 
were  interpolated  in  a  limitation  to  daughters,  who  would  other- 
wise have  taken  vested  interests  only  in  the  event  of  their  marrying 
under  that  age  ;  in  Re  Patterson  (t),  words  giving  a  life  interest  to 
the  widow  of  a  tenant  for  life  were  interpolated  ;  in  Re  Wroe  (/)  tlic 
residuary  gift  was  construed  as  if  the  word  "  child  "  was  inserted  in 
it ;  and  in  Phillips  v.  Rail  (A)  limitations  in  strict  settlement  were 
supplied  from  a  corresponding  devise  of  other  realty  in  the  same 

wiU. 

There  are  several  cases  in  which  the  word  "  respective  "  or 
"  respectively  "  has  been  added  in  order  to  carry  out  the  testator's 
intention  {?). 

Other  cases  illustrative  of  the  general  principle  will  be  lound 

in  a  later  chapter  (»«)• 

Wor.l»  of  "  But,"  as  Mr.  Jarman  points  out  (n),  "  it  is  not  to  be  inferred 

limitation        fjom  the  preceding  cases,  that  words  may  be  inserted  upon  mere 

a«-L^  not  to  f  onjecture,  in  order  to  equaUse  estates  created  by  several  distinet 

Ik  ftpplietl  to    ^^^  independent  devises,  in  favour  of  persons  with  respect  to  whom 

the  testator  has  expressed  no  uniformity  of  purpose,  though  it 

may  reasonably  be  conjectured  that  he  had  the  same  intention 

as  to  all." 

As  illustrations  of  this  principle  >Ir.  Jarman  cites  numerous 
cases  in  which  it  had  been  decided,  under  the  old  law,  that  where 
a  testator  gave  some  of  his  lands  to  A.  with  words  of  hmitation 
carrying  the  fee,  and  other  lands  to  A.  or  B.  without  words  of 


"  Respec- 
tive." 


11  distinct 
devise. 


if)  OCh.  D.  133.  It  was  in  this  case 
that  the  V.-C.  made  his  well-known 
allusion  to  "blundering  attorney's 
clerks  and  law-stationers  "  as  persons 
who  arc  often  responsible  for  obscure 
wills.     Ant«,  p.  578,  n.  (j). 

[g)  33  Ch.  D.  198. 

(A)  02tuT.753. 

(•)  [1899]  1  Ir.  R.  324. 


(/)  74  L.  T.  302. 

(k)  54  W.  R.  517.  Compare  Mnim 
V.  Henderson,  [1908]   1  Ir.  R.  260. 

(/)  Wills  V.  Wills,  L.R..  20  Eq.  :M2; 
Re  Hntehinson's  TtusU,  21  Ch.  D.  811. 
But  see  Swabty  v.  OoUie,  1  Ch.  D. 
38ft. 

(m)  Chap.  XIX. 

(n)  First  ed.  p.  432. 


A8  TO  SUPPLYING   WORDS. 

El].„borough  '  ■•ThaHhri;!,./ ■  "","'°""«  ""'"I"  "'  L..«i 

i...pw. ...  .t„e  ,h,.'r:c  r:,,T  s::.:.;r  - 

common  purpose,  from  wliipl.  if  i     .  l    '  "*^'^'"'^'«'^<' of  some 

have  varied  his  phrase  or  kprZdtm    ';''";  "•""'^''  '"  '"'*-^- 
.annot  go  into  L  part  oTt'" "  ,  3^!  ""''    m' •''  ^''''  ''™^^ 

another  ^^ ,.  ,4  ,„, ,,,-;;  1:,;;^:;'::;^,:::;'::.  «^ 

With   any   other   provision    respecting    ./ 'y' "'"*  7*  ""''^'"'"{I 
notwithstanding  that  a  more  „r^^h„        v  «"»^J^'ct-matter, 

.ve  to  other  perir:;^.^  :X'r  t^^r'""  ^^^  ^° 
the  same  interest  in  another  part  of  tl  T^  °^  prox.m.ty. 

words  of  the  two  devises  are  dffeL  M  """'  '™-  ^^^'•"•'  '^' 
i^.  that,  as  his  expres^,"L  e  f  'f;,^  '""'  ?*"■•«'  ^«-l"«i«" 
...tention  in  bothLes^l  rime'^^r^  ''''''''  '^^'^"^  '"« 

to  the  tel?o'?7ranlneZwrr  TT^  ^^^'^''"'^  "^  ^^'-  -^'^ 
paid  at  particulaf  ls?n;:t^;::T  °'  ^•'^'^f  .^^^  <'--ted  to  be 

lives  of  the  respective  hTn.         1        '  '"""^  '"  """"'*'««  ^"^  *''« 

follows:    '  J   W   IJ^    a„nrt\      r.T""^^  *-«  Requests  as 

annuityfori-'s^Tn    V°^  t-       /'^"^^^-'  ^(K)/..  an 

---stsasrt£:r'jf;f;?if:;5^tr-^ 
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Wor.ls  not 
"upplic  1  in 
ordor  to 
rcnili  r 
uniform 
Ni'vcral 
ili'visi ■<  of 
iliflfcriMit 
parts  of  OTIC 
lariii,  topir- 
■■*orN  in  Naini' 
I'l'liilioniliip. 


(lift  of 
«nnuity  not 
ri'atri<t"-(l  l>y 
•■ontoxt. 


^}-    Mil     V.     Sidebotham,     bougl 

t .  -V  K.  33o ;  where  the  same  eon- 
stmetion  wag  adopted  by  three^of  the 
iudse,.  with  the  .^luctant  eo^urrenee 
of  .Sir  James  Mansfield.  To  th"«o 
jnay  be  added  Ha,,  v.  S.rl  of'^JZ^ 

(P)9EMt,267.     See  also  .tfo,r.>v. 


Hut  It   w  ga,d  a  devise  thus,  "  I  give 

"too  Hhiteaere  (not  repeating  the 
devis..e  8  name  and  the  verb  of  gift) 
P>ves  C  the  foe  in  Whiteaere :  per 
Levinz,  J.,  1  Mod.  130.  ^ 

.JS^J^"  !?'"'''?''•  here  laid  down  wag 
apphed  .n  Tfe  Patterson,  [1899]  1  Ir.  R 

(•■)  9   Hare,  800.     But  it  is  difficult 

DequesU  in  qnegtion  were  eUiptioal. 
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Name  of 
legatee  not 
•uppL'ed  by 
conjeotore. 


Revokwl 
words 
cannot  be 
restored. 


in  annuities  for  the  lives  of  the  legatees,  but  must  understand  them 
in  their  plain  and  obvious  sense  as  giving  annuities  of  300^ 

The  same  principle  is  applicable  to  the  objects  of  a  devis«'. 
Thus,  in  Clarke  v.  Clemtnana  (»),  where  a  testator  bequeathed 
legacies  to  "  my  brother  A.,"  "  my  sister  B.,"  "  the  widow  ui 
my  late  brother  C,"  and  "  the  eight  children  of  D.,"  and  gavf 
the  residue  of  his  estate  to  X.  for  life,  and  after  her  death,  "  ii» 
trust  for  the  said  A.,  B.,  and  C,  and  the  eight  children  of  tlic 
said  D.,"  it  was  held  by  Sir  R.  MaUns,  V.-C,  that  the  testator 
never  intended  to  give  a  share  of  the  residue  to  C ,  for  he  had 
already  referred  to  him  as  dead  at  the  date  of  the  will ;  it  wa.s 
clear,  therefore,  that  he  had  made  some  mistake,  and  it  was  hij;hlv 
probable  that  he  intended  to  have  given  the  share  to  C.'s  widow. 
but  as  this  intention  was  not  certain,  the  Court  could  not  make  the 
addition  needed  to  efiectuate  it  ({)• 

Still  less  can  the  words  of  a  devise  contained  in  a  will  be  extended 
to  modify  the  effect  of  an  independent  devise  contained  in  a 
codicil  (u). 

Mr.  Jarman  says  (v) :  "  It  is  to  be  collected  from  the  case  of 
Holder  v.  Hovxll  (w)  that  where  a  testator  in  a  codicil  recites  that 
an  inconvenient  consequence  may  result  from  a  devise  in  his  will, 
as  that  in  a  particular  event  the  devisee  or  legatee  would  be 
unprovided  for  contrary  to  his  intention,  and  then,  instead  of 
confining  himself  to  simply  effecting  the  declared  purpose  of  the 
codicil,  he  proceeds  to  revoke  the  whole  devise,  giving  the  land 
again  to  the  same  trustees  upon  certain  trusts  which  he  particu- 
larizes, and  which  arc  the  same  as  the  former  trusts,  with  the 
exception  of  the  matter  expressly  intended  for  correction,  and 
of  one  other  of  the  trusts,  which  he  wholly  omits  ;  this  omission,  though 
probably  undesigned,  cannot  be  supplied.  The  principle  of  this 
case  seems  to  be  inconsistent  with,  and  it  may,  therefore,  be  con- 
sidered as  overruling,  the  earlier  case  of  Mathews  v.  Bowman  (x), 
where  a  testator,  having  devised  the  residue  of  his  estate  to  his 


(«)  36  L.  J.  Ch.  171.  See  also 
Driver  v.  Drner,  43  L.  J.  Ch.  279,  ante, 
p.  386. 

(t)  Note,  however,  that  the  words 
"  the  said  "  confined  the  choice  to  those 
previously  mentioned,  that  C.  was  con- 
fes'sedly  out  of  the  question,  that  all 
the  others  were  coiTectly  re-named 
except  C.'s  widow  and  X.  (on  whose 
death  the  dispositinn  was  to  take  cffwt), 
and  that  between  these  two  there  could 
scarcely  exist  a  judicial  doubt. 


(u)  BU»  V.  Smith,  2  H.  4  N.  l«r>; 
Orinuon  v.  Downing,  4  Drew.  132. 

(»)  First  ed.  p.  164. 

(t»)  8  Ves.  97  ;  and  see  Dathuond  v. 
P>ytov,  18  Vss.  46;  Viscount  Uolnu-daU 
V.  West,  L.  R.,  3  Eq.  486,  on  app.  (but 
this  point  not  touched),  L.  R.,  4  H.  L. 
643.  See  same  case  L.  R.,  12  Eq. 
280. 

(r)  3  Anst.  727,  a  reporter  of  very 
doubtful  authority,  and  see  In  bonis 
Leutie,  14  Jur.  614,  7  No.  Cas.  436. 
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I-l-;-  r.--devis.-d  it  ,..  M. o„.it,i„;        ":    ,  '\''  '"""""'"^  i^iA^lll!ii 

<  "'>v.T.sdy,  a  codidi   ,n.iv    hav,.   tl,.    ,.n,J 

..rirz';:;;-:;;  i;::;;:;:ii;::;r ' ;-"-  •••••^ -^  *••  "■■-- 

|.r.'f.un.g   oach    lK.,u...st  with    ,hc  w,.rd  ''.,.•  ''T""'' 

.fK-cifie  device,  ak,  co„„ueneing  w"  .  I.o  w '  'l  ."1';^  ":'"'"  " 
tiM'M   pr,^-eeded  as    follows-  -  ItLr  ^  .^'''"''      "« 

M.W.allthatnnmeJar^or,'  r  . '""'  "'"^  '^•*'""''^''  ""t" 
with  the  garden  a  lallX?'"''"''''"'^"  ^'""-'"  '  ""•**'^"». 
and  r  aJ  give   t     th^ s        ,  "'7"";""-  ;''--""to  IHonging  ; 

««  for  her  oun  di.,.,shuj.  free  uull  ««  /    ,  "'"'  ^'*''""*' 

...v  decea.se  "  •  it  was  he  .1  Tk  /l.         '"""*""'•  """"'•''"'"Iv  after 

tothe  last  sec  ,o„Ttle  iut      ^  ""^''*  '"  '^'^'"'^  ^••"••-  -""-^ 
iiuii  III  me  tiausi,  and  « onseduentJv  tUut  tu     i 

to  his  cousin   B.,    and    aff^r    i.:      j      T  "'"  ^'^tatcs 

words  ann  ied  to  the  l«tf„.  r    ■.    •  "  *"**  '''Pse  four 

ti»n   toThe   son     o^A    1"'?'""  ""'^' "'^^  ""*  ^"  ^^'^  '-"t- 
conunon.  '  *^°  ^""^equently  took  as  tenants  i„ 

whole  of  it:    as  in  Child  v    ill  "^^^^^  "* *"^«'d  to  apply  to  the  'l»P«Hi.i«n i. 
...ay  follow  from  a  con  iLt'ion  ^^e  ^t    ^"V.^'""'"  ^^^'^  " 


(:)  4  B.  &  Cr.  (joy. 
(")  l»6Biav.  81. 

J.— VOL.  r. 


(6)  L.  R..  I  H.  L.  87. 
J;^)  SUM.*  (J.  07a. 
(rf)  L.  R  ,  6  H.  L.  254. 
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cBAr.  xvm. 


Eflrct,  where 
cUuMea  of  will 
are  numeri- 
cally 
•Trmngrtl. 


estates  Blackacre  and  Whitacre,  as  to  Blackacre  in  trust  for  K» 
son  R.  and  his  issue,  then  for  his  son  J.  and  his  issue  ;  and  as  to 
Whitacre  in  trust  for  J.  and  his  issue,  then  for  R.  and  his  issut* ; 
and  in  default  of  issue  of  R.  and  J.  in  trust  for  the  testator's  daught<>r : 
it  was  held  that  the  devise  over  included  Blackacre  as  well  m 
Whitacre,  notwithstanding  that  each  devise  began  with  the  words 
"  as  to  "  (e). 

And  where  a  testator  divides  his  will  into  sections,  numt*ri(uily 
arranged,  and  in  some  instances  places  the  wonls  of  limitation  at 
the  end  of  each  section,  it  seems  that  they  will  be  considered  as  appli- 
cable to  th^  ^  eral  devises  contained  in  that  section,  and  not  be 
confined  to  those  in  immediate  juxtaposition.  As,  in  Fennif  J, 
Collim/s  V.  Eietttace  (/),  where  a  testator  devised,  "  first, '  to  his 
wife,  all  his  household  goods,  &c.,  to  her  and  her  heirs  for  ever ;  also, 
he  gave  to  his  wife  three  cow  commons,  to  her  and  her  heirs  for 
ever.  "  2ndly,"  To  his  two  nephews,  J.  and  T.  C,  all  that  piece 
of  land  called  P. ;  also,  he  gave  to  his  nephews,  J.  and  T.  ('.,  all 
that  piece  of  land  called  L.,  to  be  equally  divided  between  them 
as  tenants  in  common,  and  to  their  several  heirs  and  assigns  for 
ever.  "  3rdly,"  as  follows  :  "  I  give  unto  my  nephew  J.  D.  all 
that  my  house  and  premises  at  P.,  in  the  occupation  of  R. ;  1 
also  give  unto  my  nephew  J.  D.  all  that  my  la<  i;  the  parishes 
of  P.  and  A.,  in  the  occupation  of  J.  T.  to  him  my  said  nephew 
J.  D.,  his  heirs  and  assigns  for  ever."  The  question  was,  whether 
the  words  of  limitation  in  the  last  devise  applied  to  the  lands 
in  the  occupation  of  R.,  or  were  confined  to  those  immediately 
preceding,  i.e.,  in  the  occupation  of  J.  T. ;  and  it  was  held  that 
they  applies!  to  both.  Lord  Ellenborougit  said,  "  If  it  had  not 
been  for  the  r.imerical  arrangement,  there  might  have  been  some 
difficulty,  but  that  removes  it.  It  seems  clear,  from  the  context, 
that  both  in  the  second  and  third  clause,  the  testator,  by  reserving 
to  the  close  of  the  entire  sentence  the  words  of  limitation,  meant 
to  accumulate  and  comprehend  within  those  words  all  that  he 
had  disposed  of  in  the  preceding  parts  of  the  sentence." 


Gift  to  "  the 
children  of  A. 
and  B." 


In  Eonie  cases  a  gift  to  the  children  of  A.  and  B.  has  been  held 


(<)  Compaie  the  case  of  WMU  t. 
CttrtoM,  1  Beav.  189,  where  a  testator 
gave  to  A.  his  "  carriages,  hor<ies,  &c., 
and  chattels  in  and  about  his  house  at 
M. ;  and  aim  his  household  goods  and 
furniture,  pictures,  plate,  &c.,  and 
likewise  his  watches  and  personal 
ornaments  "  ;  Lord  Langdale,  M.R., 
held  that  A.  was  entitled  to  all  the 


testator's  household  goods,  Ac.,  and 
not  those  only  which  were  at  his  house 
at  M.  As  to  the  force  of  the  wonl 
"  item,"  or  "  also,"  see  HoptwtU  v, 
AckUini,  1  Salk.  23!):  of  the  word  "like- 
wise," Paylor  v.  Pegg,  24  Beav.  I()5. 

(/)  4  M.  A  8el.  J3S  ;  see  also  IkiU  \. 
EhworlH,  2  D.  M.  &  G.  679. 


if 


A«   TO  THE  TRAN8PONITIO.N   OF   UORIW    »v. 

t<>  mean  tho  children  of  A   nn.l  n..    li  ■ 


-t  •.««  jH.e„  h..ld  to  Ik.  a "ift    ;  ,T  ,    "'  *''""  '"  "♦'»■"' 


l.our;.rtlJ;L.^witaI^atlN*'t?r.  "'~'^'"-  •^**'""'^-   "'- -" 

M.  «..  "now  in  tho  c 'c„'«t!rof  '  T  V      '^'  '"  ''''  '"'"•^''  "^ 

wonU  ••  now  in  tho  <.<n.pS  ^^r t"n;i;i;tr\''''''  ''"**  ''"' 
applied  to  the  dwellinB-Lu^e  «Ln  r  ^^^  ""*?*  ^  t'-an«pf««.d  and 
^-aor  the  whole  con^:  T'whratl  ^1 J  lT7'''  -"''' 
»he  ...xception  of  Floodcat,.  M.l  '•""  transposition, 

-.p.ently  wa«.    til       h       ,0       ^      '"  f  '^^  ^^'-     '^''^  '''^-t  -"' 
of  T.  W.  ;.r  not.  ^       ^^*'''''"*^''  '''^''^'''-  '"  ^he  occupation 

a"^yt^^:::tfr;;r::^^^^         ,•  if-  «•....„.. 

and  to  her  daughters  Ann  ^^i,  ,    ' "      '"^^^'^  t-^lizaLeth  Thorlev  P;»«-l  "•.•....>- 

'*™  ■*"" '^haw  and  Frances  ThnrlB,.   »i   •    u  ■ "    [''■"•"•'■win, 
and  assigns.  e,,ually  to  be  divided  K„f  .      "'  ""'""  ^^'^  '•""i'"- 

share  and  sha^,  alL    as  tell  "  ""^  ""'""«''*  t''^'™' 

tenant.,  for  and  dunW  the  S    f     '"  T""'"'  '""^  ""*  ««  J'""* 
a.Ki  from  and  i»uni  e,V  1   "^ri    ''"''^  ^i"'^^ 
--^id  third  part  of  the  afon  aid  h      H  ''""'  *^''"  ^  ''•^^'««  the 

««ter  for  life  as  aforLa  d  "o^  ?''"*'' ^"  "^'^'^^  *«  '"-V  «aW 
and  Frances  ThorH  "h^r  h "  '^  '""  ^'"^''^"'  ^^""  «»>*- 
b.  divided  betwe^n^'thet  .h  rl  '  ,  T«"  '?'  ^^">  "1-%  to 
-mmon,a„dnotasj  ^tC';^  It  '''"''  "  *^"«"*«  '" 

-.v^t^dauitersofreestl-s^rS^^^^ 


b)  Chap.  XLir. 

(W)  First  ed.  p.  437 

(A)  See  Greeny.  H.,yman.  2  Ch.  P*. 

" ,    Sparh  . .  ,>„,„,/,.  H„b.  75  ;    Cole 
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4%    i«  mTPLYISO,  T«AK»I>«»»INU, 


*i'ilK<l      WfifllK. 


rii«r,  sviii. 


IP 


n 


auU'i  fi»r  tbe  life  of  theii    iwHiwr  c«wMi«rr  'iitly  wit'    Iwr 

tenant.-  in  common  ;  and  iw  to  im.  third  with  i    naifMfcr  i     fi. 
the  dH!H5ht»'is,  leaving  the  irvereicn  in  fw  I     ll      •th«r  twn 
Bocyapu^fif;   but  it  was  hdcl,  th..'  th<  rht*^- t«A  <■       • 

fw  lit  tb('  eiitiivty  ••x|K'<'tant  on  the  r  w*-^-  <     tkpf    motht 
Klfenk»rmjgh  said.  "  The  testator  1       throwB  tf  s^tber  a 
wordit,  the  Brtise  and  meaninfr  of  wi  '«'h  he  •' 4  a*  ;  pl«»»t 
heml  ;   but  «Hhi  'ijih  iho  '  uigiEaire  ol  thu  wit.  w*.     in 
w(>rd«ari- Hcatt'-    -i  in  siu  u  a  w       as,  if  ta!s»*ti  irt  tit    ..i 
they  Htand,  they  do  ntit  convcv   my  meaHt^ ;   yet,  i» 
coiiinion  sense,   wf   may  take        *   Ub'v   td  tTmm\ 
according  to  that  onkr  which  wr  <n»\         Iv  sttfip  ^i 
would  wish  to  have  aduffted,  and  b  -  wiucti  we  '"ai 
his  intentit.n.     Th<'  lafHiar  of    he    irgnment 
the  testator  dispose  of      liy  orw-third  of  his  est 

to  the  fenuiind«-r  ;   wb-  i 
It    .vli  tie." 
tliii-*arrived'      ilr.Jar 


compel  an  intwitjit  v 
evid' titly  Wit.        'i 
Mp.'akingo{t        1 
"That  the  v<       ru<ti.  -p 

intenti««i  of  t<   tu         -*, 

Eilenborou^     .ui(g«'»teu.       ■  > 
thev  stotxl  »i»d  not  convr 
«jf    cun8trueti*-i   clearly  auiit 
difficulty  was        saying  tlmf 


■nl 

•  of 

appn- 

nd  tlie 

.      .1.1.1. 

favour  <  f 

'ig  them, 

testator 

Tecftiate 

1,  to       -ke 

i  there)     to 

Ilia  meaxiiig 


in  rentarks  {k) ; 


higii' 


ti      <  ourt  accorded  with  the 
probjble  ;    and    if,  as    Lord 
ken   v 
,4tiinjr, 

,    .ed    the    u  te 

lie  words  wei' 


the  mder  in  which 

eHtahlished  rules 

.     Hut  thf 

.^railing  in  their 


ai;tuftl  order  ;  i  it  <  submitted,  that  the  will,  wad  in  that  onler, 
contfe  T«d  a  cfea;  md  expn  devise  to  the  three  devi8<^e8  foi  the 
Itf^=  (4  the  mothei  rem. aider  as  to  one- third  to  the  two 
(iaajl^ters  in  fpf ;  and  hsid  the  testator  deliberotely  intended 
to  (HfflfifH     b?       isp(H>it 


to    those   estates,    he    could   hardlv 


\ 


expi 

>twt 


>ae( 
ictit 


the 


iaviHli 
Key  {i 

430. 
Robinson,  2  S 


more   technical  or  formal   language. 

,,  >vas  apparently  absurd,   but  let  it  be 

te  *lMmrdity  of  a  disposition,  if  unequivocally 

to  its  receiving  a  literal  interpretation  (/). 

J  pro/essedly  decided  upon   the   principle 

may,  therefore,  properly  be  treated  as  an 

,tt  principle  "  (m). 

icstator  devised  an  estate  to  S.  K.  for  life 

Tliorley,"  mipht  be  re»d  as  in  a  paivn- 
&  St.  tticsiR,  and  bo  made  to  refer  only  to  the 
mode  of  enjoyment  during  the  life  of  E. 
Thorley.  witfinnt  affecting  the  quantity 
of  eatate  to  be  taken  by  the  devisee*. 

(a)  4    D.    M.    &    G.    73.    Sec   also 
SurUet  V.  Hopkinmm,  L.  R.,  4  Eq.  98. 


ii  Jroyd.  J.,  while  concur- 

UTision,  nwted  his  judgment 

;iid  tlukt  the  word*  "  equally 

.ded  "  down  to  "  Elizabeth 


A»  TO   FHR  TR^      msmoN  OF  WORDS  AND  .  UI'MKs. 

i  mth  cerfin         ,,,i..,.  ,.,„  i„  ,.^  ,^,.  ,„„„,j,^„,    „^ 
them.  «urv.v-ed  s.  R.  ho  «avo  th.  ..s,«t.  to  s    K.h  h|Z 

.  ov.r.    .t  wa^.  held  that  as  ,    |i„.r«|  ...,h..,,„„.   ,„  „„. 
.  the  w,ll  W..UI.,  have  .l..f.«t..l  tho  nm.n  ..t  i,.t..„t..,„     f 

..rv>v,.K  Ho„„.  ..f  th.  .„n«ita„t«.  th.  will  ouKht  to  1...  ,    „     ..t 
a.  m..an.ng  that  the  s,,.,  .,,  ,,,  ,,,..  ,„,        « ^^         „,„.,.  ," 


rharc 

(in<' 
-III 
mail 
wimlM 
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rwf'  the  anmiitHi' 

■  Another  ea.s. 
(ofitinues  (o),  "  v 
laiidn  at  (\  to  I).,  a 
eiwh  (ieviw  ht«inf{  »'\„ 
laii<Jn  (>uinpri.>)e(l  in  th« 
has.  in  each  insfanco 


tlf  n  living?. 

K^fMiHition  sonietiines  .KTiirs.-  Mr.  Jurnmn  Tr„.,,.„i,i..„ 
at€)r  tuw  deviM..«l  laiidM  ut  A.  to  M    an.i  "', '/"'  ""''J- 1 
*•»«  by  "p  fact  of  th,.  lin.itatio,...  of  "     ""*' 
■licable  t.i  the  t^'stator'..  .state  in  the 
and  other  circunrntunces.  that  he 

■         ,   ,  .     ,         ,"-"     i"'»*'J  the  devised  estat<>  in  t! )sitioii 

intended  to  have  been  occupied  by  the  other 

"  fr  "'^"Z  ?V-   "•'  '"*^''"«  ""  ""*«»••  "'  ""■  -""tv  of  Mon 
moil  h,  of  wh,oh  he  was  ...JHod  in  fee  to  hJH  own  us...  and  a  no  tr 
.state  .„    ho  manty  of  liadnor.  of  which  he  was   dso  j  ^d    , 
W  subject  to  the  trusts  of  hi.  marriage  ..tlen.ent    1.  -  Zt 
IM.  eovenanted  to  convey  the  lands  to  the  us,,  o    hinl.  f    r! 

-..tail),    both  which  estates  had  formerlv  »H.|o„ged     .  an  uS 

.i.a  ■„  fee  of  a  is^;i  ^^:  - ;  z^j'i,  Lr 

tant  on  the  death  of  l^  L  Zj o    I     "'""'T '"  ^^"  "'•"■ 

t„  fJio  lo^j  J  •  ,  """gnrer,  «c.  j  he  will  moreover  referred 
0  t^  h.nds  devsed  as  f«rt  of  the  estate  of  hi.  l^t.  „nHe  T '^^ 
-y  that,  companng  the  devising  clause  with  the  .^itl,  Jd  IZ 


►'irHt  I'd.  p.  440. 

W««/f*  V.  .tf,M«fy,  8  East.  14U. 


Compan-  />,«  ,|.  Chrmlifr  v.  // 
8  Taunt.  30»i,  3  B.  4  Al.l.  mi. 
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if- 


CHAP.  xvni.    facts,  sufficient  appeared   to  ascertain,   beyond   a   possibility  of 
doubt,  that  the  devisor  had  made  a  mistake  in  the  local  description, 
and  that  his  intent  was  to  pass  the  present  interest  of  his  estate 
in  fee  in  possession,  which  was  in  the  county  of  Monmouth,  and  the 
reversion  of  his  settled  estate  in  the  county  of  Radnor,  alth()u<;li 
he  had  respectively  misdescribed  their  loc  d  situations. ' 
Trarmposition       It  seems  therefore  that,  although  th<.  words  as  they  stand  arc 
fitth"acmral   "°*  absolutely  senseless  or  contradictory,   transposition   will  Ih> 
iiitt'nt.  made  if  it  be  required  to  efFe(tuat«  an  intention  ileail;,  cxpit'sstHi 

or  indicated  by  the  context.  Eden  v.  Wilson  (7)  is  an  instruc- 
tive example  of  this  doctrine.  A  testator  devised  his  estates  to  his 
daughter  for  life,  remainder  to  her  firat  son  R.  for  life,  n'inaimlcr 
to  his  first  and  other  sons  successively  in  tail,  remainder  to  her 
second  son  J.  for  life,  with  like  remainder  to  his  sons  in  tail,  with 
remainders  to  the  daught«'r's  third,  fourth  and  other  sons  in 
tail ;  and  with  a  proviso  shifting  the  estate  from  any  son  who 
might  become  entitled  to  the  D.  estates  under  the  will  of  tlic 
late  D.  (by  which  those  estates  were  entailed  on  the  second  and 
younger  sons) ;  "  provided  always  that  if  my  said  daughter  shall 
have  no  issue  male  of  her  body  living  at  her  death,  or  no  such 
issue  male  as  shall  be  entitled,  by  the  true  meaning  of  this  my 
will,  to  my  real  estates  hereby  limit«>d,  then  and  in  either  of  those 
cases,  I  devise  the  said  real  estates  to  all  the  daughters  of  the 
body  of  my  said  daughter  living  at  her  death  as  tenants 
in  common  and  their  heirs  resjjectively,  with  cross  remaiiulcrs 
amongst  them  in  ease  of  any  one  or  more  of  them  hapjK'ning  to 
die  under  twenty-one  and  without  issue,  and  if  there  should  In- 
but  one  such  daughter  living  at  my  said  daughter's  decease  and 
no  issue  of  any  other  daughter  then  in  being,  then  to  such  onlv 
surviving  daughter  and  her  heirs,  but  if  any  such  daughter  shall 
die  in  her  said  mother's  lifetime  leavi.ng  issue  "  such  issue  to  take 
their  parents'  share,  "  and  in  case  my  said  daughter  shall  have  no 
issue  of  her  body  living  at  her  death,"  then  over.  At  the  death  of 
the  testator's  daughter  her  two  sons  R.  and  J.  were  living,  besides 
several  daughters ;  but  both  sons  afterwards  died  without  issue. 
and  it  was  contended  that  the  second  of  the  two  cases  "  in  either 
of  "  which  the  limitation  to  the  daughters  was  to  take  etTe<t 
had  thus  happened :  but  it  was  held  in  the  House  of  Lords,  upon 
the  whole  proviso,  that  the  estati's  limited  by  it  were  not  designed 
as  a  mere  continuation  of  the  previous  limitations  (to  which  they 
did  not  fit  on),  but  were  intended  to  t«ke  effect,  if  at  all,  at  the 
ts)  4  H.  L.  Ca.  257 ;  s.c.  Wihon  v.  Eden,  1  Ex.  772.  14  Q.  B.  250. 
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.laughters  death  in  favour  of  persons  then  living,  and  that  to 

effect  th«  the  word.  ••  hving  at  her  death  "  in  th'e  intrc    c to  y 

passage  must  be  read  in  connection  with  the  verb  "  have  "  not 

T    I'uZ:  "  T"  "'"'^  "^  ^"  ^'^y-'"  '^"'l  «o  niade  t'o  run 
.hrough  both  branches  of  the  proviso.     In  other  words    Z    " 
l.ress.on     hv.ng  at  her  death  "  was  transpo,s,Hl  and  reai  a.  if  it 
.•a„.e    mn.ed.ately  after  the  verb  "  have."     It  was  not,  howe  e 
a  hnutafon  cuttn.g  down  the  previous  devise,  but  a  reni  d"; 
n...t.ngent  on  the  determination  of  that  devise  in  a  particZ 

«  the  o6;.rt*  of  a  dev.se  ;    for  it  has  been  held,  that,  where  (s)  a  "^  "•'»''• 
te..  a  nx.  having  two  nieces,  Mary  who  had  never  bLen  nlrrL 
and  Ann  who  had  l^en  n.arried  and  was  dead  leaving  two  dZ  „ 
bequeathed  one  mo.ety  in  a  certain  portion  of  her  pro,>ert    to  A^ 
Mdren  of  her  n.ece  M„r,,  and  the  other  moiety  to  Lr  ni  c^  An' 
■t  bemg  evKlent  that  the  be.,uest  to  the  children  of  Mary  wL' 
■ntended  for  the  children  of  Ann.  and  that  to  Ann  for  m"  •  2 
Court  corrected  the  mistake."  '  Jiarv,  mt 

nt-Asto  Chanfiring  Words.  -  "  To  alter  the  language  of  a  U-.-  a,  t     u 
tator,    as  Mr.  Jarman  points  out  (t),  "  i.s  evidently  a  sL.fg  measur      ■"  -H^ 
ad  one  wh.ch.  m  general,  is  to  Ix,  justified  only  by  a  cTar  ex- 
p  anatory  context.     It  often  happens,  however.  L    th    m  s  "I 
o  some  word  or  phrase  is  so  palpable  on  the  face  of  the  ^Z 
that  no  difficulty  occurs  in   pronouncing  the  testator  to  hav^ 
employed  an  expression  which  does  not  accurately  convey  h' 
ZTZ\    ^^'fl^^--^^-ou,l.:  it  mu.st  be  appaLt  not  only 

a  ter  dev:s,ng  estates  for  life  to  his  children,  and.  in    asl  of  t^; 
0     1   the  children  of  each  of  my  said  sons  and  daughte..  „.,Z 

(r)  first  vd.  o.  4il  .       . 


(r)  First  «1.  p.  441. 

(«)  Bradwin  v.  Harpur.  Arab.  374. 

(')  Jirst  «!.  p.  441. 

(«)  Tayhir  v.  HichardMm.  2  Drew  |fl 

that  the  Court  of  ProLaf*  has  no  power 


to  e^«nge  the  wonling  of  .  will :  ant... 

-i""!,"  B-  *  Ad.  621.3  Ad.  &  Ell, 
340  2.Vv.4,^VJ.(ii9.4Nev.AM.8»4 
7UA  ,^\''""^"'  "'■  •>•  L.  R..  2  E.1 
784  (    aU     admits  to  mean  •'  any  "j; 
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E 


i 


riiAP. 

xvin. 

WofiIh 

"  without 

IMHUO 

read 

leaving 

uwue. 

"  Fourth  " 
Tvatl  "  fifth.  " 


"  L.K.  '■  read 
"  C." 


Referent  iai 
gifU. 


"  Or  "  roa<l 
"  of." 

"  Oiu-  '■  ivad 
"  no." 
Parol 
evidenei'. 


issue,  I  give  and  devise  the  estate  or  estates  to  them  respectivcK- 
limited  as  aforesaid,  unto  and  among  all  and  every  the  lawful  igxiu- 
of  such  child  or  child-pn  during  their  lives  as  tenants  in  comnidii, 
and  to  descend  in  like  manner  to  the  issue  of  my  said  sons  and 
daught<>rs  respectively,  so  long  as  there  shall  be  any  stock  or 
offspring  remaining.'  It  was  contended  that  the  word  '  all " 
was  to  be  changed  into  '  any,'  and  the  words  '  without  i».sui" ' 
to  be  read  '  leaving  i.saue,'  in  order  to  render  the  language  of  the 
will  sen.sible  and  consistent  with  the  context ;  and  the  Court  did 
not  hesitat*  in  adopting  this  construction,  though  the  point  was 
not  the  main  subject  of  di8Ciis>ic>n  in  the  case." 

So,  in  Hart  v.  Tulk  (x),  where  a  testator's  general  intention 
appeared  by  the  will  to  be  to  make  an  equal  distribution  of  liis 
property,  (which  he  described  in  seven  different  schedules), 
amongst  his  seven  children  ;  and  he  subjected  the  projKTtios 
comprised  in  the  seven  schedules  to  mortgage  debts  in  such  a 
manner,  that,  if  in  a  particular  clause,  the  words  "  fourth  sche- 
dule "  was  read  literally,  not  only  would  the  entire  plan  of  the 
will,  as  indicated  above,  be  frustrated,  but  the  payment  of  the 
debts  in  the  manner  provided  by  the  will  would  become  impos- 
sible ;  Sir  J.  K.  Bruce  and  Lord  Cranworth,  L.JJ.,  held  that  thev 
were  warranted  in  reading  the  word  "  fourth  "  as  meaning  "  fifth,'' 
which  the  context  showed  was  the  change  required  to  render  the 
will  consistent. 

Again,  in  Re  Nortlien's  i  .  ^  ,,)  the  will  was  read  as  if  the 
words  "  the  said  C.  estate  "  .  •  nserted  in  the  place  of  the  words 
"  the  said  L.  K.  estate." 

A  somewhat  similar  principle  is  often  applied  in  construing 
referential  gifts,  where  a  literal  adherence  to  the  original  gift 
would  defeat  the  manifest  intention  of  the  testator  (a). 

In  Re  Dayrell  {b)  the  expression  "  son  or  any  person  "  was  read 
as  "  son  of  any  person." 

In  MiKYre  v.  Bewjley  (c)  "  one  "  was  read  "  no." 

Several  cases  in  which  the  court  has  refused  to  admit  parol 


(r)  2  1).  M.  *  (J.  ••WH);  ami  wo 
PhUiiipn  V.  (.'fuimtirrliiine.  4  Ves.  51  ; 
V>n«  V.  Pf/ttfj*,  «  Ma4l.  .^'iO ;  Hrmjough 
V.  KdrrUje,  I  ,Sim.  173 ;  lirrktlry  v. 
PalUiuj,  1  Jlufw.  4!«i  {where  "  wven  '' 
wan  chan)ie<l  into  "  el){ht  ") ;  Pimmore 
V.  Uiigginn,  21  Beav.  )(KJ  (where  "  fu- 
ture '■  mlKht.  it  scvma,  have  been  read 
"  former  ")  j  He  HayUsa'g  Trunl.  IV  Sim. 
17S,  (when;  "  arc  "  was  intcrpi.t4-.i  in 
a  future  senite) ;   Taylor  v.  Cruigh,  8  Ir. 


Ch.  Hep.  281  (4(X»/.  reati  ,'KX»/.):  com- 
pare Thompmn  v.  Whitelort,  !i  ,liir.  X. 
S.  iWl. 

(y)  28  Ch.  U  15.1. 

(«)  See  Parkfr  v.  Tiinlnl,  1 1  H.  L.  V. 
143  ;  he  Hulchinmit.  55  L.  J.  Cli.  .'>74: 
Siirties  V.  IlopkiriMiiH,  L.  R..  4  Kc).  98, 
and  othercaxcsn-fernil  to  in  Chun.  X.\. 

(6)  [lfl«4]  2  Ch.  41Hi. 

(•)  33  L.  T.  198. 
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'■  Scvrral  " 
I  -ifd  in  w'lim- 
lit  rm/Hitiif. 


eviilonce  to  correrf    ,lIf.<ro<l   „.:  *  i 
r.,|«.<-tivtJiv,,:  an,l(r,„,l  .;      '     '  "''"'"■  '''"'"«  ""i' 

«'--.  he  ^v;™:!^^  r;:':s  ;'"r '" '"- """ 

•hiMren.     One  of  the  rl«„„l.f        i-   .  .      '         ^"  ^'"'""  "'^ix-ctive 

child.  The  «urv v^^ ;'S;Ts  r ^'r  ''f  ""'"^'  '•'«-■"« -^ 

.■"^Ve  fund,  undo,,  th'o  et;^  1  f;  r^  T  'f,  ""?'-»  ^  ^h- 
d->a.se  of  the  testator's  w'idow  butstr  J?  f ",.''""«  "*  *'"' 
that  the  words  '  from  and  tfT  '  T  '^h""'**'".  V.-C,  held, 

dau^hte.,-  we.  to  ^0^  ^e^.  '''  -v-I  decease,  of  ,«,  .aid 
daughters  -.;,^/nWy/  7a!cl  17:      "f "  ^^  "'™  "'  '"-^• 

^>.ve.otheehudr^the!.r:J:L;::;Lr:rrr'* 

has  been  changed  int^the  ^Z  '"  ''''"''  "'*'  '"«i""-tive  '  or  '  .•..,„«.,.  i..,„ 

obvious  that  th^^  words  arof'^  "      '  '"^  ""  '"'""     '*  '^  "  """'" 
to  their  respectiv"  JZtr^a  it  r',7"\-*hout  a  due  .g«rd 

stances  oSThe  inaccC;,  e  triH  t^n*  "^  '''''^'  *"  ^''"- 
note  ;  it  is  not  surprising,  the  eforetT^.K  ''""*""''  "^  '''""' 
have  found  its  way  into  wdl-      a7   w      ,  'naceurary  sho.dd 

have  often  been  cdled  uln  to  t^f  K^  T  ""^  *^''*  ^''^  ^'-^t-^ 
of^>n,  indeed,  as  to  LTZ^^^  ^t^  T^^^^^^^^^^^     - 

mass  requiring  much  attention  and  disrrt.  naL^  '^^  ^"*  '"'"  "* 
order  to  deduce  from  th^^  a"^nminative  arrangement,  in 

by  II..  judge.  J:„'J!:Z7Z'""""'^  "'"  ''""■"•">•  ""-"""'I 

and  in  case  of  his  death  ,.„Ir  .      T  '^*'  *"  ^-  '"definitely,  <l.vi«.ov..r. 

tU  J<        ,  '""^'^  **'*'"tV-one,  or  without   ;«„,.  -^     m  event  of 

the  word  '  or  '  is  construed  '  and  '  «„H  "•^'  °''"'"'  '*<»"'  ""•'-' 

does  not  go  over  to  the  ulterior  I  '  "T'l"^"*'^.  the  e.tate  '-'ty-..n« 

r,       »i  I  u»  tne  Ulterior  devtxee   un  exs  K^ii    ti.  ■ .  '"■  withimt 

events  happen.  '  ^  ****"'  *««'  "I'^^'lied  ihhu... 

(rf)  Chapd.  XV.   XXXV  /  >  1- 

•XXXX.  (0  h«t  .^.  p.  442.  ,„,..Si..4,«. 
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"  One  of  the  earliest  authorities  for  this  construction  is  the  case 
of  Smile  V.  Gerrard  (</) ;  where  a  testator,  having  four  sons,  devised 
lands  to  Richard,  one  of  his  sons,  and  his  heirs  for  ever ;  and  if 
Richard  died  within  the  age  of  one-and-twenty  years,  or  without 
issue,  then,  that  the  land  should  remain  to  his  other  three  sons. 
Richard  died  under  age.  leaving  issue  a  daughter.  It  was  held, 
that  in  the  event  which  had  happened,  the  devise  over  to  the  tliivp 
sons  had  failed ;  for,  that  by  the  words  and  intent,  it  was  not  to 
commence  unless  both  parts  were  performed,  and  that  it  was  "  all 
one  as  if  the  disjunctive  or  had  been  a  copulative.' 

"  The  ground  for  changing  the  testator's  expression  in  theso 
cases  is,  that  as,  by  making  the  event  of  the  devisee  leaving  issu.-  a 
condition  of  his  retaining  the  estate,  he  evidently  intends  that  a 
benefit  shall  accrue  to  such  issue  through  tlieir  parent,  it  is  hijihly 
improbable  that  he  should  mean  this  licnefit  to  deiK'nd  upon  the 
contingency  of  the  devisee  attaining  majority  ;  while,  on  the 
other  hand,  it  is  very  probable  that  the  testator  should  intiMid,  in 
the  event  of  the  devisee  dying  under  age  leaving  issue,  to  give  him 
an  estate  which  would  devolve  upon  the  issue ;  but  that,  if  he 
attained  twenty-one,  (the  age  at  which  he  would  acquire  a  dis- 
posing competency,)  he  should  take  the  estate  absolutely,  i.e., 
whether  he  afterwards  died  leaving  issue  or  not.  The  change  of 
or  into  and,  therefore,  substitutes  a  reasonable  for  a  most  un- 
rea.sonable  scheme  of  disposition. 

"  And  though  it  has  generally  happened  that  the  subject  to 
which  this  rule  of  construction  has  been  applied  is  real  estate,  yet 
the  rtile  is  equally  applicable  (as  the  reason  of  it  evidently  is)  to 
bequests  of  jwrsonalty  ;  and,  therefore,  in  the  case  of  a  legacy  to 
A.,  and  in  case  of  his  death  under  age  or  without  issue,  to  B.,  it  is 
not  to  be  doubted  that  A.  would  retain  the  legacy,  unless  he  died 
under  age  and  without  leaving  issue  at  his  decease  (A). 

"  And,  of  course,  it  would  be  immaterial  that  the  original  bequest 
was  expressly  made  contingent  on  the  legatee  attaining  majority. 
As  in  MyUoti  v.  Boodle  (i),  where  a  testator  bequeathed  5.<HHi/.  to 
A.  if  he  attained  twenty-one  ;  but  if  he  should  not  attain  that  age, 
or  die  without  leaving  issue,  then  over.  It  was  held,  that  A.,  on 
attaming  twenty-one,  was  absolutely  entitled. 


(</)  Cro.  El.  525;  R.r.  noni.  Siiufll 
V.  Oarrett,  Moore,  422.  pi  SOO  :  Prke  v. 
Hunt,  PoUex.  Mii ;  Ihirker  v.  Surflte.", 
2  Str.  1 175  ;  Wahh  v.  Ptierjton,  3  Atk. 
1H3  i  Dvi  il.  liurnsall  v.  Davy,  (i  T.  R. 
30  ;  Fairfield  v.  Morgan,  2  B.  &  P.  N.  K. 
38 ;   A«M<mo«  v.  liaker,  1  Taunt.  174 ; 


Riijht  V.  IMiy,  It!  East,  67  ;  ilorrit  v. 
MvrriH,  17  Bea.  IKS.  See  also  A*  il. 
Utrhfrt  V.  SdhijA  I).  4  Ky.tl08.2  B.  >V 
Cr.  92tl ;  Morrall  v.  SuUon,  1  Phill.  TiSS. 

(fi)  Wrishl  V.  M<!r.mm,  118'J51  \V<ik. 
N.  148. 

(()  (5  Sim.  467. 
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"  In  this  case  (/)  the  expression  whifh  raised  the  (jiuslioii  in  the    •  «*^J^*"'- 
will  was  reiK'ated  in  tlie  codicil  -  ii  circninstance  whi<ii  was  cim- 
sidiTcd  (and  it  is  conceived  rightly)  not  to  inilicate  that  it  was  \is.'d 

advisedly. 
••  \nd  the  same  construction  obtains  where  another  event  is  associ-   cift  ov.r 

ated  with  the  dynig  under  ape  and  without  issvie.  as  ni  the  case  ol  a  ,,..,„,,  ,,,„i„y 

l„.()uest  to  A.,  with  a  gift  .)ver  in  case  of  his  dying  during  minority   j;;|''';j^;J >;.'"• 

intmurried.  or  without  issue  (A)  ;   and  that.  too.  though  the  copula-    „|,i,„„t  is,ii>. 

tive  '  and  ■  is  found  in  <(iniimny  with  tiic  disjunctive  "  or  "  in  the 

same  will,  indeed,  in  this  very  sentence.     As  in  MiU:i  v.  />//<t  (/). 

where  the  beciue.st  was  to  A.  for  life,  and  after  lier  decease  to  her 

children  on  their  attaining  twenty-one;    and  in  case  they  sJHudd 

(lie  in  the  lifetime  of  A.,  or  uiuler  twenty-one,  imd  without  leaving 

issue,  then  over,  it  was  held  that  the  interests  of  the  chiUlren  wen- 

not  divested  unless  the  three  events  happened. 

•'  It  is  obvious  that  the  ground  for  changing  or  into  (/*/(/  exists  a 
fortiori  where  children  or  issue  are  the  express  objects  of  the  j)rior 
(>ift ;  as  where  (w)  there  is  a  devi.se  to  a  i)erson  when  he  attains 
twenty-one,  for  life,  remainder  to  his  children  (the  d.'vise,  in  the 
case  referred  to,  was  to  the  sons  sncce.ssivtdy  and  the  tlaughters 
concurrently,)  in  tail,  with  a  devise  over  if  he  die  undvr  hrnili/one 
OR  irilhoul  children. 

"  It  would  seem  that  the  principle  in  (piestion  applies  to  every  SuKgcxtiMl 
case  where  the  gift  over  is  to  arise  in  tin-  event  of  th<"  preceding  ',','J',';.",'',',!'"  " 
(ievisi'e  or  legatee  dying  under  prescribed  circumstances,  or  leaving 
an  object  who  would,  or,  at  least,  who  itiiijlil  take  a  benefit  de- 
rivatively throngl.  the  devi.sce  or  legatee,  if  his  interest  renuiined 
undivested,  and  to  whom,  therefore,  it  is  probable  the  testator 
intended  indirectly  a  benefit,  iu)t  de|H'ndent  upon  the  circum.-ttance 
of  the  devisee  or  legatee  dying  under  the  prescribed  circumstances 
or  not.  In  this  point  of  view  it  would  seem  to  be  immaterial 
whether  the  dying  is  confiiied  to  minority,  or  is  associated  with 
any  other  contingency,  as  in  the  case  of  a  g.ft  to  A.,  and  if  he  .shall 
die  in  the  lifetime  of  B.ov.  without  ixsiie  (n),  [or  die  irithoul  insue  oR 


(/)  And  in  Fmmllngham  v.  limiid, 
infra. 

(<•)  FriimliiKjltiim  v.  liruiid,  '.\  Atk. 
SWI;  S<-r  Ikif  v.  ('(Hih.  7  Ett.st,  L>t'i<t, 
podt :  He  Clrijii,  14  Ir.  Cli.  70  (gift  ovrr 
in  the  event  of  legatee  dying  under  «ge 
or  untniirricd) ;  H'  Canlillon,  HI  Ir. 
til.  301. 

(/)  5  Sim  43.5 :  H  Sim.  3.m 

(m)  Hwiter  v.  Suihtti.  •>  .1.  ».  Moo.  2. 
1  King.  ."lOO.     [Hut  the  only  ([Uesllon 


then-  was  wliitlh  r  tin  renminiler  wix 
vented  or  not.  Tlie  defindanis  eoulil 
not  Kueei-ed  iwUm  it  wa.-),  and  it  eould 
l>e  so  only  liy  adopting  Lord  Hani- 
wirke's  "  eoiihtruition  "'  in  Hriiutiimtrd 
V.  t'.dtmrdu  (jiost,  pp.  tlt»4  (<e(|.) :  niiding 
or  uH  and  wan  insutlicient :  and  the  Court 
cerlilifd  agaiiiHt  them.  .And  see  now 
Cookf  V.  Mintiome.  34  Beav.  27,  poHt, 
p.  0(«.l 

(tt)  Wright  V.  Kimjt,  3  T.   U.  47t»,  a 
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AS  TO  srPPLYlNO,  TRANSPOSINO,   AND  CHANfllNO   WORDS. 

inWstate  (o),l  then  over ;  or  whether  the  event  is  leaving  issue  .., 
leaving  any  other  object  who  would  derive  an  interest  or  bon.l.t 
throtigh  the  legatee,  if  hia  or  her  interest  was  held  to  be  absolut,., 
as  a  husband  or  wife. 

•'  Thiw   where  (p)  a  testator  iMHiueathed  the  residue  of  his  |hm- 
s„nal  estate  to  his  daughter,  her  exeeulors,  k-..  with  a  proviso,  that 
in  ease  his  daughter  happened  to  di.-  under  twenty-one,  or.nthont 
leavinq  nn>,  huslMind  living  at  her  death,  thon  he  gave  several  legaeu's. 
all  which  he  directed  to  be  paid  within  twelv.-  calendar  months  after 
his  decease,  in  axe  of  thv  death  of  his  daughter  under  age  as  „jn,r 
said  ;   and  in  such  case  he  gave  the  residue  to  other  prsons    S,r 
W  Grant,  M.R..  held,  that '  or  '  was  to  be  read  •  and,  and  that  the 
expression  '  uiuler  age  as  aforesaid  '  meant  not  leaving  a  husl.aiul, 
"  The  cases  under  consideration,  ix^rhaps,  may  seem  to  form  an 
exception  to  the  rule  that  words,  unambiguous  in  themselves,  are 
not  to  iH.  rejected  or  changed  on  account  of  their  tuueasonal.le- 
ness  •  but  as  this  construction  has  obtained  so  long,  is  conhned  to  a 
particular  expression,  and  that  expression  one  which  is  often  us..d 
indiscriminately  with  the  substituted  word,  there  dws  not  seem  to 
be  much  danger  in  this  seeming  latitude  of  interpretation  ;   but  it 
should    if  possible,  be  made  to  rest  upon  some  solid  principle, 
fixing  definite  limits  to  its  application.    The  cases,  it  is  conceived, 
in  effect  though  not  profes.sedly,  warrant  us  m  stating  that  prin- 
ciple to  be  (as  before  suggested),  that  where  the  dying  under  twenty- 
one  is  associated  with  the  event  of  the  devisee  leavmg  an  ol.je.t. 
who  would,  if  the  devisee  retained  the  estate,  take  an  mtcest 
.lerivatively  through   him,  the  copulative  construction   prevail.; 
though  it  is  by  no  means  equally  clear  that  the  rule  is  confined  to 

such  cases."  ,       ,    ,  ,  i 

Lord  Hardwicke.  in  Brtw-vsu-ord  v.  Edwards  (q),  expressed  an 
opinion,  that  the  construction  in  (luestion  was  not  applicable  to 
estates  tail,  on  the  ground  that  there  was  no  occasion  for  it: 
since  an  estate  tail  was  capable  of  a  remainder,  and  the  words  might, 
bv  an  "  easv  construction,"  be  read  as  such  ;  so  as  to  seem-  tk 
estate  to  the  Ism,  if  any,  avd  yet  ,jive  effect  to  the  remaMer  ,u  am 


caw-  on  a  transiution  inter  vivos  ;  /V »« 
li  Wilkin'  V.  Ktmeys.  (t  Kasl,  :»M> ;  Dof 
,1.  Kni<jlil  V.  ChaSfey,  Hi  M.  &  \Vel«. 
tW>«.  „  ,  ,„ 

{,>)  Uhetn  V.  Il'ir'Vh  '  "*"'•  ■*-*'  '• 
beaehcroft  v.  Hr,mmf,  4  T.  H.  441  ;  ami 
WK'  Incur i»rated  Snrieli)  v.  Hirhird". 
I  1)  &  War.  28:t :  dmilol  v.  Ilrf.ilr'l. 
•>tl   Beav.  1>21  ;    StrrtUm   v.    Fitujfrald, 


2;i  L.  K.  Ir.  4»'<>1 

(n)  Weddfll  V.  Mandy.  «  Ve^.  :U1. 

(o)  2  VeH.  Hen.  243.  The  »b«rvn- 
tionst  on  Hr<>ini'<ui>rd  v.  Eduwdf. 
Morlim,r  v.  Hurtle;,.  (Iffy  v.  Ptarm,,. 
ami  otliei  earns  contamiil  ill  •''- 
fc.Uowini;  wven  paragraplm,  are  takvii 
from  I  ill-  4th  edition  of  this  work  l» 
Mr.   Vincent. 
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thr  issue  failed  at  aniflime.  At  the  pn'sont  day  the  Court  follows  »ii.»p.  xvin. 
Ldiil  Hardwicko  ii)  dccliiiiiij;  to  chaiifjt'  "or"  into  "uinl  "  (or  the 
cniitrary)  whi-ro  the  prior  I'stato  is  in  tail,  but  rt-jccts  the  "  foii- 
striiction  "  upon  which  alone  his  i>pinion  was  l>u.s«<d.  The  eourse 
of  tleeision  dewrvcs  attention.  In  some  of  the  eases,  it  will  Iw  seen, 
the  flift  over  was  if  the  tenants  in  tail  should  die  under  twenty-one 
Of  without  issue,  in  others  the  eonjunction  "  and  '  was  used. 

Ill  lironnsirnrd  v.  Kdininis  (r),  the  devi.se  was  to  trustees  and  Hnm-iwrord 
lluir  heirs  to  receive  the  rents  until  A.  should  attain  twenty-one  ;  *•  ''•''"'""''■ 
iiiid  if  he  .should  live  to  attain  twenty-one  or  have  issue  then  to 
.\.  and  the  heirs  of  his  body  ;  but  if  A.  should  tlie  before  twenty-one 
ami  without  i.ssue,  then  in  trust  for  H.  in  like  nuinner,  with  gifts  over 
ill  the  like  words  to  other  branches  of  testati'  's  family  ;  and  for 
want  of  such  i.ssue  to  his  own  right  heirs.  \.  and  H.  were  the 
testator's  illegitimate  son  and  daughter,  but  for  the  purposes  of  the 
arfjiiinent  were  taken  to  be  legitimate*.  A.  attained  twenty-one 
and  died  without  issue,  and  it  was  argued  that  the  gift  to  H.  had 
failed,  only  one  of  the  two  events  upon  which  it  was  limited  having 
liap|)ened.  But  Lord  Hardwicke  held  H.  to  be  entitled.  He  said  : 
■  There  is  no  necessity  in  this  case  to  transpt)8e  or  suppl\  material 
words  ;  but  there  is  a  plain  natural  construction  upon  the.se  \v<<r(U, 
viz.  if  A.  .shall  hapi)en  to  die  before  twenty-one,  and  also  .shall  hap|)en 
to  die  without  issue  ;  which  construction  plainly  makes  the  dying 
without  issue  to  ijo  throuijh  the  whole  and  fully  answers  the  intent, 
which  was  m  that  manner.  Had  the  first  devise  been  to  A.  and 
his  heirs  this  construction  I  believe  could  not  be  made  ;  for  where 
there  is  such  a  contingent  limitation  I  do  not  know  that  the  Court 
lias  changed  heirs  into  heirs  of  the  body  to  make  it  so  throughout. 
But  much  stronger  constructions  than  this  have  been  made  in 
devises :  as,  in  a  devise  to  one  and  his  heirs,  and  if  he  should  die 
before  twenty-one  or  without  issue,  the  Court  has  said  it  was  not 
the  intent  to  disinherit  the  issue,  and  therefore  or  shall  be  i-on,-trued 
((«(/  ,•  but  if  the  first  limitation  had  been  in  tail  there  would  !«; 
110  (x-casion  to  resort  to  that,  but  the  Court  would  make  the  <on- 
strut'tion  I  do  now  "  (shewing  that,  whether  the  word  of  the  will 
was  ntid  or  or,  he  thought  some  "  construction  ''  equally  necessary), 
"  viz.  if  he  dies  without  issue  before  twenty-one  then  over  by  way 
(if  executory  devise  ;  if  he  dies  without  issu  ■  after  twenty-one, 
when  the  estate  had  vested  in  him,  it  would  go  by  way  of  re- 
mainder :  an  estate  tail  'a  capable  of  a  remainder,  and  it  is  natural 
to  e.xpect  a  remainder  after  it.  It  is  contrary  to  his  intent  to  let 
(r)  2  Vos.  sen.  243. 
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WiMidmird  v. 
(llnitbrnot. 

IK'viiio  ov»T  if 
(li-viiHV  in  tail 
Hhnuld  <liu 
under  twenty- 
one  or  un- 
married. 


Due  V.  .hii»ni- 


••  And  "  not 
chanttcHl  into 
'•  or  "  in 
limitation 
over  ader  an 
estate  tail. 


Morlinur  v. 
Hartley. 
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in  thi«  remai.uU.r  to  tl.e  right  hoirs  to  defeat  all  the  inUTmediato 

limitations  to  his  family."  ,  •     a         . 

A  stricter  «dhero.,re  to  the  Itter  waH  preserved  m  the  ear,.. r 
case  of  W^HHlmrd  v.  Wa.hm,k  («),  when-  a  testator  devised  a 
house  to  hi.s  sons,  Jantes  and  Thomas,  and  the  he.rs  of  the. r  ..k  .cs, 
in  eqtial  moieties,  and  devisc-d  <.ther  honses  to  h.s  other  e  n.n.,. 
in  like  manner;  and  provided,  that  if  atiy  of  h.s  sa.d  ch.ld.en 
should  die  u,ider  twe..ty-one  or  ..n.narr.ed  (/),  the  part  or  share 
of  him  or  her  .s<.  dying  should  «o  to  the  surv.vors ;  a.ul  .t  was 
held  bv  Holt  t'.J..  that  the  shares  of  two  of  the  ch.ldren  dyn,« 
unmarried,  th.n.gh  they  attained  twe.,ty-o.ie,  went  to  the  dev..... 

"In  !),.«  d.  Vsh^r  v.  Jm./.  (.).  where  A.  devised  to  trustees  a„d 
their  heirs,  i..  t....st  for  his  natural  son  J.  and  the  he.rs  of  h.s  b.Hly, 
a.Hl  if  J.  should  die  before  he  attained  hi.,  age  of  twenty-o.,e  years 
Id    without    is^ue.    the,!    over.     J.    attan.ed   h.s    .najor.ty,   l.u 
died  without  is.sue.     It  was   co..te..ded.  o.t  a  m.staken  v.ew  n 
Broummnd  v.  Ed.mrds,  that  -  aud"  was  to  be  read  or,  which 
wotild   in  the  event  that  hud  hapiH-ned,  give  effect  to  the  dev.se 
Tver-'  but  Lord  Ellenl-rough,  though  he  adm.tted  the  cases  to 
be  very  similar,  (the  onlv  .listi.tctio.t  being  that  the  hnntat.on 
erf  the  cited  case  wa;  in  favour  of  a  daughter,  who   w.thout 
.  '.ch  a  construction  as  was  there  put  upon  the  word     a..d     wou.d 
have  iM-en  witho.tt  a  provision,  which  is  a  d.st..,et.<...  w.tho  .t 
difference  (.) ),  decided  that  the  word  was  to  be  taken  .n  its  hteral 

"Tgai..,  in  Morlmer  v.  Hartle,  (.),  where  the  t^.tator  devised 
landt  to  John  and  Ann  suc.essively  in  tad  (x),  and     .f  .t  shoul 
la.se  God  to  take  away  both  Ann  and  John  u.uler  age  or  w.thou 
,eavi.ig  lawftd  issue  "  then  over  to    X.    A.m  d.ed  u.ider  age  a,. 
without  issue,  and  John  died  without  issue,  but  not  u..der  age     0>, 
Tease  from  Chancery  the  Cotirt  of  Exchequer  refu..  to  read     <> 
as  •'  and,"  and  heUl  that  the  devise  over  took  effect.    Parke,  H 
Z  delive  ing  the  jv.-.igment  of  the  Court,  said,     If  we  abide  by  the 
word    of  th'   ..il  it  1.  possible  we  may  disappoint  what  we  may 
"mTecture  to  have  bee.,  one  intention  of  the  testator,  because  it  i. 


(,)  2  Vem.  388.  _^ 

(M  Not  "  without  iitHue.  But  un- 
married "  equally  involves  the  extinc 
tion  of  th"'  estate  tail. 

(u)  12  East,  28K;  «oe  also  .S..Kf.e  n. 
6f,rrarrf,  C-ro.  El.  525  (stated  anU-,  p. 
fi02)  where  it  wa«  considered  (thouRli. 
accokling    to    subgenuent    authorities 


erroneously),  that  the  first  devisee  had 
an  estate  tail. 

(V)  «  H.  L.  Ca.  84,  85.  96. 
•      J)  «  Exch.  47.  3  Dc  ti    &  S.  m 

ix)  The  Tonrt.  of  C.  B.  held  upon  the 
same  wiU  that  the  ^-rior  devise  [lave  a 
fee,  and  then  they  read  "or    as    and, 
«  C.  B.  819. 
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a  reasonable  intention  to  entertain,  that  is,  to  give  a  U-netit  to 
thi'  miw  if  their  parents  shonld  die  niitler  ap-.  hut  we  are 
sure  of  carrying  into  effect  a  manifest  and  dechired  intention 
i.f  the  t«8tator  to  give  the  renjaimh-r  over  tc»  X.  on  the  ch-ter- 
iiiination  of  the  estate'  tail :  on  the  other  hand,  if  we  change 
•  (ir '  into  '  and  '  for  the  |iur|)ose  of  eiTecting  the  conjectured  inten- 
tion to  give  a  lM>nefit  to  the  issue  on  the  (h-ath  of  their  parents 
rcsiK'ctively  under  age,  we  defeat  the  clear  and  manifest  intention 
to  give  the  remaiiuier  to  X.  on  failure  of  the  issue  of  .lohii  and 
Aiui.  and  cause  an  int«'stacy  as  to  that  remainder,  a  circumstan<e 
wliich  ought  to  Jh'  avoided. ■■  If  the  first  devise  had  i)een  in  fee 
simple  he  admitted  the  authorities  wcndd  have  required  the  change  ; 
•  but  a«  none  of  the  authorities  apply  to  an  estate  tail  and  we 
have  Lord  Hardwicke's  high  authority  for  <Ustinguishing  such  a 
vm\  we  think  we  ought  to  do  so.  and  abicle  hy  the  ordinary  sen.se 
(if  the  words.  //  an;/  clianrje  nhoiiU  l/r  mniti-.  the  one  which  would 
1h'  most  likely  to  effectuate'  the  intent  of  tin-  testator  would  be  to 
read  the  wt)rds  as  if  they  hail  been  '  if  it  .should  plea.se  (!(k1  to  take 
away  both  John  and  Ann  underage  i^rat  (ini/limc  without  issue.'  By 
so  reading  them  the  ia,sue  wouhl  take  if  their  parents  died  nnder  age 
and  X.  succeed  on  the  determination  of  the  estate  tail.  But  if 
this  cnmwt  be  dmu-  we  think  we  shoidd  make  no  change  at  all." 

But  this  was  exactly  the  change  which  the  Court  had  "  Lord 
Hardwicke's  high  authority  "  to  mal  Whether  it  was  made  or 
not.  the  result,  as  it  hapiiened,  was  the  .same ;  for  in  either  case  the 
gift  over  took  effect  without  disappointing  any  issue.  But  if  there 
had  been  any  issue  they  would  have  Iwen  disappointed,  and  it 
seems  strange  to  invoke  Lord  Hardwicke's  authority  for  a  con- 
clusion which  it  was  the  declared  object  of  his  construction  to 
avoid.  When  the  ease  came  back  to  Chancery.  Sir  K.  Bruce,  V.-C. 
virtually  adopted  that  construction,  saying,  "  On  the  authority  of 
Brnvrnword  v.  Edwards  and  Mmrntj  v.  Jonen  (if)  and  other  cases, 
1  am  of  opinion  that  the  testator  has  but  inaccurately  cxpres-sed 
that  he  disposed  of  everything  after  the  failure  of  the  limitations 
contained  in  the  prior  clauses,  in  whatever  manner  they  might  fail." 

It  is  evident,  however,  that  this  construction  strikes  out  the  words 
■'  under  twenty-one  "  ;  and  in  Gret/  v.  Pearson  (z),  where  the  will 
was  undistinguishable  from  the  will  in  Doe  v.  Jessep,  the  devisee 
in  tail  attained  twenty-one,  but  afterwards  died  without  issuj  ;  and 
it  was  held  in  D.P.,  following  Dfte  v,  Jessep.  that  the  words  must  be 
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I'liAr.  xviu. 


(irfi/  V. 


(V)  2  V.  &  B.  313,  »tat«l  poHt,  Chap. 
(-)  ti  H.  L.  Ca.  (11,  by  Lonls  Cran- 


worth  and  Wensleydale,  diss.  Loid  St. 
Lconardis. 
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taken  liU-rallv.  and  that  .ho  gift  ovc-r  failed.  It  >va«  admitt..!  that 
whm-  landK  were  devi^-d  to  ...u-  ami  h,s  h.irs  with  a  gift  ov.t  .  h- 
aU.,1  under  twonty-one  or  without  is«ue.  -  or  •  wan  to  be  read  an.l  ; 
it  wan  t.K,  late  to  .pieHtion  the  author.t.eH  wh.eh  had  «.  ,«■..!. .1 : 
but  it  wa8  m.id.  th.H«.  decisions  did  not  govern  a  .as,,  when-  .1,. 
first  .levise  was  in  tail,  with  a  gift  over  if  the  dovmee  died  under  a«. 
aful  without  issue.  The  Hou«^  .vfus,.d  therefore  to  apply  th.^ 
authorities  to  the  case  before  it;  and  on  the  ground  that  l...,a 
llardwieke-s  "  e.n,.t ruction  "  had  not  Ven  uniformly  ado,  ..1  ,t 
rejected  that  also,  deeming  it  to  Ix-  somewhat  forced  an.l  xe,y 

unusual  ('O-  ...   i-  ■  i      .i 

M(Hlern  authority,  therefore,  while  it  still  distinguishes    !,.■  .a«. 
of  an  estate  tail,  deals  with  it  on  wholly  diffen^nt  pr.nnpU-s  from 
those  upon  which  th..  distinction  was  orig.nally  bam-d.     F.,r  (a. 
we  have  seen)  Lord  Hanlwicke  never  meant  to  read  the  words  .so 
as  in  anv  event  t<.  disappoint  the  is.sue ;    whereas  .V«r/|m.r  v. 
Ilnrtln,  and  drey  v.  /V«r«m  will  require  both  '  or     and     an. 
to  be  strictly  construed  although  the  issue  may  !««  thc.l^v  .Im- 
app*>inted.     The    readiness    with    which    Lords    (•ra.uv.rth   hu.I 
Wensleydale  accepted  the  distinction  of  an  estate  tail,  while  .v- 
iecting  the  grounds  for  it.  was  plainly  due  to  their  disapprobat.on 
of  the  so-called  speculative  system  of  construction  adopted  ...  ,h. 
old  authorities  ;  and  since  Grey  v.  Pearson  "  or     has  been  s.  rntly 
construed  even  in  the  case  (already  mentioned  as  furnisln.u;  an 
i  fortiori  argument  for  changing  "  or  "  into  "  and    )  where  ch.l  ren 
or  issue  were  express  objects  of  the  prior  gift :  as,  where  (  )  the 
devise  was  to  A.  for  life  if  he  should  attain  thirty-one    with  re- 
mainder to  his  eldest  son  in  fee,  with  a  gift  over  if  A.  should  d.e  under 
thirty-one  or  not  have  a  son.    A  attained  thirty-one  but  died 
without  having  a  son,  and  it  was  held  that  the  gift  over  t.n.k 
effect,  for  that  "or"   could   not  be  construed      and^     Mr  J. 
RomiUy.  M.R.,  said  he  never  knew  of  a  case  where  the  change  had 
been  made  for  the  purpose  of  defeating  the  will  and  creating  an  in- 
testacy.    It  will  however  be  perceived  that  if  A   had  had  a  son 
and  afterwards  died  under  thirty-one  the  son  wou  d  have  been  d«- 
ap,K,inted :  for  the  construction  could  not  properly  depend  on   he 
event     The  Uteral  constructior  however  has  not  yet  been  tented 
by  any  case  where  such  disappointment  would  have  ensued. 


(ff)  l,orf  St.  Leon»nl»,  on  the  other 
hand,  thought  it  "  easy  and  natural. 
Ah  to  Doe  v.  Jasep  he  Bai.l  it  was  hahtUy 
decided,  and  that  the  judgi-»  of  K.  B. 
showed  by  their  remarks  that  thej  mis- 


understood the  real  nature  of  the  case. 
6  H.  L.  Ca.  07. 

lb)  Cooke  V.  Mirthoufe,  34  Bt'ttv.  .'. 
As  to  HMker  v.  Sutton,  9  J.  B.  Moo.  •-. 
1  Bing.  500,  vide  sup.  p.  «03,  u.  (m). 
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Of  chunking  "  bimI  "  into  "or"  in  vom'h  whi-ie  thi«  prcviouii  «HAr.  xvm. 
t'ntato  i*  not  in  tail,  inoro  will  be  naid  liorcnftoi-  (r ).  ~~~ 

To  return  to  tho  ca-m-s  in  which  "or"  ha-s  been  i-onxtrni'd  "and."  i:ift  in«iiii.r 

•  The  arffument  for  thi^^ coiiHtruction,  "  savH  Mr.  Jarnmn  (if),  '  ia of  "'♦""•^'i"*. 

I  I         „  ,  ,,  Willi  tfifl  liver 

(c.iirHe  very  Htrong  where  the  effeit  of  un  adiierence  fo  tlie  wonls  ..n  11..11  lm|i. 
„f  the  will  would  1h'  to  ih'iirive  the  legatee  of  what  was  nreviouslv   I"  •''"»:"' ""<• 

■  .  '  ■'    'ir  till'  iilliir. 

jjivfii  to  him  III  fil/ur  of  two  alternative  eveiitx,  unless  botli  events 

sliiiiild  happMi,  as  in  the  ease  of  a  be<|iiist  to  A.  on  his  attaining? 

tliirfy-one  or  marrying:  and  in  case  he  nIioiiM  die  under  ihirtv- 

(iiif  or  unmarried,  then  over ;  in  Hiich  a  case  '  or  '  is  necessarily 

(•(mstriied  and,  in  order  to  make  the  liniitation  over  consistent  with 

tlie  terms  of  the  prior  gift  "  {>').     So   where    projM-rty  was   ^{iveii 

to  a  jiersim  in  either  of  two  events,  and  afterwards   ^iveti  over 

iiiilfss  lint  only  those  two  events,  but  an  additional  event  also 

liapp'iied,  Shudwell,    V.-C,  thought    that,  if    it  were    jiecessary, 

the  Court  would  read  the  word  "  or  "  as  "  and  "  (/). 

riiese  decisions  dejK-nded  on  the  inconsistency  which,  u|H>n  a   Whin- ilurfi 

liteial  construction,  would  have  existed  between  the  prior  uifts  '"""I'f""" 

*  tfiit. 

and  the  executory  gifts  over.     Where  there  is  no  prior  gift  this 

ground  fails :   so  that  a  Ix-quest  to  A.  after  the  deatli  of  testator's 

mother,  or  the  second  marriage,  death,  or  forfeiture  of  his  wife, 

although  the  tt'stator  had  made  life-provision.s  f(»r  both  his  mother 

ami  wife,  u|)on   whose  death  therefore  a  certain  amtjunt  of  the 

fstati-  would  be  set  free,  was  heli:  to  take  effect  immediately  on 

tlie  death  of  the  mother  without  waiting  for  the  secoiul  marriage, 

death,  or  forfeiture  of  the  wife  :   in  other  words,  the  Court  refused 

t«  read  "  or  "  as  "  and  "  (</).     And  a  similar  observation  must 

be  made  with  reference  to  the  opposite  change  of  "  and  "  into 

"or"  (A). 

Sometimes  the  general  context  or  plan  of  the  will  calls  for  the 

conjunctive   construction    in   ca.ses    not   easily    reducible    to   any 

specific  head.     Thus,  in  Lomj  v.  Di'tmin  (i),  where  there  was  a  coni<'jtt. 

devise  to  A.  for  life,  upon  ciuidition  that  if  he  should  marry  with 

any  woman  not    having    a   competent  fortune,  or   without  the 

consent  of  trustees,  the  estate  should  not  vest ;  the  Court  of  K.  B., 


'  <  »r  "  read 
'  ami  "  nil 
Ki-nrral 


(r)  I'wit,  p.  013. 

Irfl  Kinrt  wl.  p.  4.'iO. 

(e)  llrant  v.  Dyer,  2  Uow,  87; 
r*»m;wm  v.  Tfuhn,  22  L.  .1.  Ch.  243  ; 
Cnlktt  V.  Volktt,  35  Bcav.  312,  cited 
Cliap.  XXXIX.  Compan-  Re  CUgg, 
14  Ir.  Ch.  70;  Re  Canlilloii  10  Ii.  Ch. 
3UI. 

it)  Orinuhawey.  Picitup,9Sim. 59! ; 
anil  Miles  v.  Dger,  ante,  p.  603 ;   Law 

J. — VOL.   I. 


V.  Tlu)rp,  2.->  L.  .T.  Ch.  7."..  1  .lur.  N.  S. 
1082  :  Johnmn  v.  Simrnrk,  H  H.  &  N.  ti, 
7  ib.  344 ;  lientley  v.  .Wiir/i.  2r>  Boav. 
1(17  :   Hnwkinn  v.  Hnwkins,  7  Sim.  173. 

17)  Uawksxmrth  v.  Hawkiworlh,  27 
Brav.   1. 

(A)  See  Maiden  v.  Maine.  2  Jur  N  S 
20«. 

(0  4  Burr.  2052 ;  »cc  also  XicholU 
V.  Tolley,  2  Vem.  389. 
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eiO  A.S  TO  «PI.|,YIN...  TBANHPOMINO,   AND  .HANCIN..   W..RI.8. 

^,  ,v,„.    con«i.lerinK  that  the  U'Htator  meant  to  r.-.,.""'  »W  unction  ..{  ,1... 

^^ tn.«t«.H  onlv  in  eaHC  A.  married  a  woman  Without  a  r..„,,H.t..nt 

fortune,  an.i  alw.  that  ronclitions  in  re«tr.int  of  n.arnaKe  >.,.r. 
,Kliou«.  held  that  the  e8taU>  vested  up...'  -erformanee  o  ...th-r 
part  of  the  condition  ;  that  in  to  say,  fh^-y  n-ad  the  word  '  or 
as  "  and  "  And  in  another  ca«^  (;).  where  a  tentator  »HM,ueatl,.M 
the  pr.Kluce  of  real  estate,  aft^r  the  .e.mM-  of  certain  lif<;-^t«t.., 
to  J  A  for  life,  and  after  hi*  death  to  hin  el.l.-^t  s..n  for  lif-,  an.1 
to  re,„ain  entailed  on  the  eldest  8on  de«c-ended  fro.u  J.  A.  ^  !  hw 
posterity  from  one  g.  neration  to  a,  ther  for  ever  :  »'"t  m  chs.- 
of  death  or  want  of  in^ue  Tom  the  said  .1  A.,  then  over  :  SnMlwWl. 
V  -C  read  the  will  as  if  it  ha«l  In-en  '•  in  case  of  •k-ath  u.mI  fiilurv 
of  is«ue  •■  so  a.  to  afjree  with  th-  «enerul  intent  collected  from  th.. 
context,  that  ull  the  descendant*  of  J.  A.  were  to  take  n,  suces.um. 


aid  toKVir*!       Mr.  Jarman  c.mtinucs  (/. ; 


"  Where  there  is  a  gift  to  two  ohiortii 
object,  alter.  „r  p,^^.^  „f  objects  alt<-rnatively,  the  ambiKiu.us  use  ol  tin-  Un 
°'"'''^'  iunctive  '  or  '  oi-casions  much  prplexity.     Sometimes,  as  we  have 

seen  the  gift  has  been  held  to  be  void  for  uncertainty  (/)  but 
more  frequentlv.  in  such  cases,  the  word  has  iR-e-  hanged  mw 
and  As  in  Richardson  v.  SpracPj  (.«).  where  a  testatrix  lK.fiu..atl.rd 
monev  in  trust  for  such  of  her  daughter.^  or  daughters  .InlHren 
as  should  be  living  at  her  son's  death  -  it  wa.  held,  that  the  ch.iaro.., 
as  well  of  the  living  as  of  the  deceased  daughters,  came  in  for  th-ir 
shares,  the  word  '  or  '  being  read  «W. 

"  So,  in  Eccard  v.  Brooke  (w),  where  the  bequenf  was  to  L.  f..r 
his  life  and  after  his  decease  to  the  nephews  and  nieces  who 
should 'be  then  living,  as  well  on  the  side  of  the  U-statrix's  iut- 
husband  as  of  her  own.  to  wit,  A.  or  her  children,  and  B.  or  h 
children,  and  C.  or  his  children,  and  D.  or  his  childn-,.  ai,  <  L. 
or  her  children,  share  and  share  alike.  Of  these  five  p,  rson.s  f.ar 
died  in  the  lifetime  of  L.,  three  without  issue  and  one  leavms  two 
children.  The  other  was  living  and  had  no  child.  SirL.  Kenyon, 
MR,  was  of  opinion  that  the  word  'or'  rust  be  cnsHJon-d 
as  if  it  had  been  mul,  for  that  otherwi.se  he  must  either  adopt  the 
argument  that  it  meant  to  substitute  the  children  of  each  nei.h'-« 
and  niece  who  should  happen  to  die,  in  the  room  of  their  father  or 
mother,  for  which  he  saw  no  sufficient  ground,  or  he  must  say 
that  the  clause  was  so  uncertain  that  he  could  give  it  to  none. 


Gift  U>  A.  or 
hiu  chilli  ren, 
read  ami. 


(j)  Monkhou'e  v.  Monkkiiuir.  3  Sim. 
119;  geeaiso Hawktiv.  BaUwi>i,9^im- 
365. 

ik)  nnt  ed.  p.  451. 


(/)  Ant<",  p.  47.5. 
(m)   •    I'.  W.  434. 
(n)  2  Cox,  213. 


Bwaa; 


AH    III  IH  VN<llN(i    WOKIIS. 


till 


'  iinti  '   ti* 

pll'VCIlt 

uiinrUiiitv. 


H.'  hf 111  thill  th-  two  <hil.ln-i.  of  th,.  .|.H-.-a«.|  ni,-,,.  uihI  th.'  -iir      .  mr.  xmm 
vivihsi  nir...  UH,\i  in  ,.,|iml  fliii'l-  :    hut  that,  if  tlw  htU't  huii  hml 
ah    iJtildrcn  liviiiu;.  thi-v  woiiM  hnv.'  tiik.-n  <<|iiiilly  with  ht-r. 

\)iain,  ill  limn,!.,,  V.  f,r<ji,m,H  (..).  whriv  th.'  t.'sfatiix  diriMt.-.l  .i.it  i„a.,^ 
tli.  i.Hi(hM'  of  h«T  |iro|H'rfy  to  W  ^U\uM  nmoug  mvh  of  th.-  ihil(ln<M  '"*  '**"'■• 
„l  tivc  pTsoiiH  (iiiuiiinj;  fhi-rn)  as  r-hoiiM  In-  bom  in  lawful  w.'dl.n'k 
an!  liMiiK  at  ii.-r  (I...  .-aHf.  »r  tji.-  issu.'  ..f  .^ndi  of  iIku,  as  hIiouM 
!..  ii..iiii.-tl  Sir  T.  IMuni.T.  .M.|{,.  <oi,M,|,.r.-.|.  thut.  in  or.l.-r  to 
m;,i .  wns«'  of  thi-  pasHap.,  „r  '  minlit  Im-  tnn«tni.-(J  </W.  All 
ill.'  rhildr*'    ami  fiiaiul.  hiMn-n.  tlu-iffoic,  iiMik  ('.|iiallv." 

Aim!  ill      f,„i,f,    V.   M,ni(lv  (,,).   wh.-iv  a  l.slafor  lK-.|ii,.ath.-il  a      <.r"n.H.| 

"'  '" v  to  hi.H  four  .sons  A  .  H..('.,aii.l  |»..iii  trust  foranoth.-. 

K.  ihirinj!  hi.s  life,  ami  aft.r  th.-  iloatli  of  K.  without  chihlivn 
1  .Ml  truft  to  ilivMe  tho  mon-y  ,<|ually  nnioiijiMt  tho  t.-«tatnrV 
•lid  soiiN  A.,  H.,  ('.,  ,vh\  !)  ,oi  tn  mull  other  of  his  sons  an  should 
altenvard.-:  \,r,  in  mif< .  lo.  friiNt.vs  for  K,  uiuI.t  th.'  prnvis,, 
lti.-n'iiiaft.T  .ontaiiH-d.  Itoniilly,  M.R.,  h<-ld  that  "  or  "  inust  1h' 
read  ■and"":  oh.r.vis.-,  if  two  of  tht-  four  had  di,-d,  and  two 
rt;  •  s  hmi  und.'r  ,ii.    provim,  iKTon,,-  truslo.'s  in  tlii-ir  pirn-..,  and 

V  E.  had  diod  without  issuf.  would  the  two  orijjinal  or  th'  two 
:  vv  tnist.'fs  take  the  fund  i  If  they  did  not  all  take,  one  elaa8 
i;iiist  he  excluded. 

Ill  l{r  Ddmar  Cfuiritnblr  Tnixi  (7)  the  ineoiue  of  certuin  j.ro|H'  ty 
wasgivv.i  to  the  !'.  A.  .ScK-iely  "or  «oine  one  or  more  kindred 
Mistitutioi,.-,  ■■  •  it  waM  hell!  that  the  jjift  was  in  favour  of  the  \\  A. 
SiKU'ty  and  ..-h  one  or  niort^  kindred  institutions  as  the  Court 
mijiht  hy  sch'-nie  selet't. 

In  tiolh,  V.  '•■.,%  (r)  there  was  a  pift  '•  to  eaeh  of  the  ehihlron.   <:r.mn...io«l 
Ijrandehiidren,  or  other  dire.t  desivudants  of  A.."'  and  it  was  held  '•"""•'";;'""' 
lliHt  all  the  des<'endants  of  A.  were  entitled.     W.mkI,  V.-C,  said  "*""'" 
that  this  was  the  Kranimatieal  meaning  of  the  ^ift.  and  that  it  was 
not  a  .iiiestion  whether  the  word  "  or  "  should  be  read  conjunc- 
iivelv  or  not. 


.Mr.  .Linnan  continues  (,) :  "  •  Or,'  too,  has  r)ft4?n  In'on  changed  into  T.  A. ..,  l.i» 


■iiul  wiieie  iiilerpttSi-d  In'tween  the  name  of  the  devi.see  anil  words 
"f  limitation  intr-nluced  into  the  devise,  as  in  the  case  of  a  devise 


lit'ii-s. 


!  Jao.  ,-.83,  .Se,  Pulin  v.  Knighl 
1'.  >iiii.  S.t  ■"    ' 

if)  21'  limv.   iliii 

(?)  [IW  I  2  I'h.  ■  'hocxpri-fwion 

»ilnl.ut<v|    :..   St  .).,    that    thi- 

•onl  "or"    ,iii,  I      iK,t  a  sul.sii- 

39- 


tutional  but  nn  alternative  gift  "  mart 
have  liwn  u'it-a  ptr  itimriam,  fof 
"alternative"  impUen  muliial  e.\. 
ehidion:    see  Chap.  XXXVI. 

(r)  5  Jur.  N.  (S.  3<i. 

(1)  First  ihI.  p.  452. 
-2 
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CHAP.   XVIII. 


"  Or  "  n'wl  a* 
intrwluein^a 

8Ul>8titUUll 

gift. 


(lift  to 
"  assignH  " 
implieH  an 
ftbflolutv 
intcrost. 


"  Or  "  intro 
ducing 
divesting 
clause. 


(iiftto"  A. 
B." 


AS  TO  SUPPLYING.   TRANSPOSING.   AND  CHANGING   WORDS. 

nf  real  estate  to  A.  or  his  heirs,  or  to  A.  or  the  heirs  of  his  body  (,). 
melTZ  le  construction  would  be  applied  to  beqtiests  of 
^^rsonalty  to  A.  or  his  executors  or  administrators  «  not  .,u.te 
dear,  for  in  such  a  case,  as  the  words  of  limitation  are  not  «ecc.s.ry 
to  confer  the  absolute  interest  (a  diffen^nce,  however,  wh.rh  he 
Tew  law  extinguishes),  there  may  seem  to  be  more  reason  for 
contending  that  they  are  inserted  diverso  intuitu  The  strong 
tendency  Of  the  modern  cases  certainly  is  to  consider  t„-  ss.rd 
^or'  as  introducing  a  substituU>d  gift  in  the  event  of  the  fir, 
legatee  dying  in  the  testator's  lifetime  :  in  other  wc.rds  as  n.so,t,.d. 
!n  pXtct  of.  and  with  a  view  to  guard  against,  the  failure  of  the 

^'fiut  Se'^ft'be   to  the  siiecified  persons  "or  their  heirs  or 
assigns,"  it  is  clear  that  the  words  are  words  of  hm.tat.on  only 
r  the  power  of  assigning  impUes  an  absolute  and  xndefea.ble 

'"  And  where  there  was  a  gift  to  four  persons  in  succession  fo.  their 
lives  with  an  ultimate  gift  on  the  death  of  the  survivor  t.,  the 
leTs  and  assigns  "  of  the  survivor.,  the  Court  refused  to  i.ad  and  a. 
•Tr  "  the  plain  construction  of  the  ultimate  gift  bemg  to  the  he.r 
of  the  survivor  as  persona  designataW^ 

It  sometimes  happens  that  the  word     or      na 
adding  a  divesting  clause ;  as  where  the  gift  is  to  A.,  B    and  t., 
'or    uch  of  theni  as  shall  be  Uving"  at  a  fu tore  time:    h.  ,.ve. 
eih  of  them  a  vested  interest,  subject  to  be  divested  m  the  even 
of  his  dying  before  the  time,  and  of  the  others  (or  one  of  them) 

^'^tintl^plegiftinthealte.^ivetot^.^^ 

"  viduals  (as  a  gift  to  "A.  or  B.")  is  more  difficult,  am   .f  the. 
rSiigin^hewiUorinthesurroun^i^^^^ 


(0  Rend  v.  Smil,  2  Atk.  M2 ;  H'rjffW  v. 
WrM,  1  Vc9.  «n. 408;  Harrw  v.  J}af,s, 

1  CWl.   41«:    Oreenway  v.  Onrnway, 

2  D  F.  &  J.  128  i  Adshtad  y.WtlMts, 
io  Bcav.  358.  So  in  the  caae  of  a  devise 
ic,A  or  hi»  iiwue,  where  "  i«Hue  has 
l"ee^:kJ:^.obeawonloflnnitat■o„: 

Parlcin  v.  Knight,  15  Sim.  8.J ;  but  ol 
Zrse  not  where  Bubrtitutic,  and  not 
ruec^ion.    i»    clearly    -t-^^' ,  ^^ 

IMland  V.  Wood  U  R.ll  ^^\ 
Purt  V.  Heltyar.  L.  B.,  1*  Eq.  IW.  it 
i^l»  open  to  question  »h;;tl'"  » 
^^^  to  A.  or  his  heirs  smee  the  \V .  U, 
Act  would  not  be  construed  ««  subst.- 
fjtional,  «n  as  to  pn^vent  a  lap*  in  the 
cvenro    A.  pndecea«ing  the  testator. 


S«.  Hawkins  on  \Vu>,  180;  Kellf«l^«' 
88  L.  T.  401,  and  post  Chap.  XXXM. 

(u)  Mr.  .Tarman's  examination  ol 
the  authorities  bearing  on  thi» -ubjwt 
has  been  transferred  to  Chap.  .\XX\  1. 

Iv)  Rt  WallorCt  Eitale,  8  1).  .M.  S  l|. 
173  •  Re  HopkM  Trtu^,  2  H.  *  M. 
411-  Lench  v.  L<nrh,  Sr,  IW.  Itt: 
Re  Maslermn,  [Wn]   Week.  N.  l«2; 

'"uo'^i/flnv.  L««r,[100112K.B. 
745  See  Quented  v.  Mu-hetl,  24  U  J. 
Oh.  722  and  other  cases  cite-'  in  Chip. 

iz)  Slurgeits  v.  Pearmn,  4  Mad.  411 ; 
Pe%  ^-.'Con.n.for  Railu..y^.im^\ 
A.C.  628,  post.  Chap.  XXXV 11. 


AS  TO  CHANOINQ  WORDS. 
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niAp.  xviii. 


tt|ip<iiiit  to  A. 
or  H.  InipliiHl 
uift  III  A.  anil 
It.  in  ilrfnnit. 


shew  what  the  testator  meant,  such  a  gift  ap|H>ar8  to  be  void  for 
unoortainty  (;/). 

Here  we  may  distinguish  those  cases  where,  luuler  a  power  to  I'ow.r t<i 
ap|)oint  in  favour  of  A. "  or" B.  (A. and  B.  being  (itho-  classes  or 
iniiividuals),  a  gift  in  default  of  appointment  is  implied  Wtween 
A.  and  B.  {z).  This  is  an  apparent  but  not  a  real  change  of  "  or  " 
into  ■■  and  "  ;  the  true  reason  that  A.  and  B.  both  take  being  tlmt 
bdth  are  objects  of  the  power,  and  no  selection  having  been  maile 
1)V  the  {K-rson  em[K)wered  to  select,  the  Court  divides  the  subject 
of  ^ift  equally  between  the  objects  of  the  power  («).  Again,  a 
gift  to  A.  for  life,  and  after  his  death  to  a  class  of  persons  "  or 
the  issue  of  such  of  tlieiu  us  shall  then  be  dead  "  (h),  or  to  A.  for  life, 
and  after  his  death  to  such  of  a  class  as  shall  be  then  living  "  or 
their  next  of  kin  "  (or  "  heirs  "),  will  generally  Ije  construed  to  mean 
such  of  the  class  as  shall  be  living  at  the  death  of  the  tenant  for  life, 
and  the  issue  or  next  of  kin(or  heirs)of  such  as  shall  then  l>e  dead(c). 


The  word  "  and,"  too,  is  sometimes  construed  "  or."  This 
change  (being  the  converse  of  that  which  is  exemplified  by  the 
preceiling  cases,  but,  like  it,  generally  made  to  favour  the  vesting 
of  a  legacy,  and  not  to  divest  it  (rf) )  may  be  called  for  by  the  general 
frame  and  context  of  the  will,  as  in  Jackmn  v.  Jackson  (r),  where 
a  testator  bequeathed  a  leasehold  house  to  his  wife  for  her  life ; 
•'and  aft<'r  her  death,  if  my  son  R.  shall  lie  living,  then  to  him  " 
for  his  life,  "  but  if  he  should  be  living  at  the  time  of  the  death 
of  my  wife,  and  shall  then  or  hereafter  have  any  issue  male  of  his 
LihIv,  then  all  the  right  therein  to  go  to  R. ;  but  if  R.  should  die 
ill  the  life  of  my  wife  without  leaving  issue  male,"  then  over: 


An  to  turning 
"  anil  "  into 
■■  or." 


(y)  Sw  anti'.  p.  475. 

c)  Hroirn  v.  Hiijgn,  4  Ve«.  708,  .I  Ve». 
4!».'i,  H  Viw.  .">41l  ;  Lungmure  v.  Hritum,  7 
Vcs.  124;  liurroHifh  v.  Philc»x,  !>  My. 
&  Cr.  72 ;  White  h  Trust,  .loh.  Ii50 ; 
P,nny  v.  Turner,  15  Sim.  .ItW,  2  I'lul. 
4!Kl,  overruling  Jorua  v.  Turin,  fl  Sim. 
2;')."). 

(..)  7  Vc8.  1-28 ;  2  Phil.  495.  Tlii- 
powrr  IH  oxriuaivc,  ib.  anil  He  Vnilr'n 
Trii'l^.  4  Ch.  I),  til,  5  Cli.  U.  tl22. 
Anil  «"(>  Mr'lifibim  v.  .WkM.  10  App. 
I'a.  •>.■>:<  (t'anadiancaac  in  1'.  C). 

[h)  Shnnd  V.  Kidd,  l«  Biav.  310. 

(c)  Kimj  V.  Cleaveland,  211  Bi-av.  2ti, 
4  !)•■  (!.  &  .T.  477  ;  Re  Philp.i'  Will, 
L  K..  7  Kq.  151  :  Burt  v.  H>lli,iir. 
1,.  K..  14  Kii-  ItM);  WingfieU  v.  H  i«(/- 
Hfld. !»  Ch.  I).  tl5«.  Hut  in  iMcUnn  v. 
RrynM»,  9  Harp,  71HI,  "  their "  was 
strictly  con.ftnii'd   as   ri'fiTrina  to  tho 


"  children  then  living,"  so  that  "  heirs  " 
mUBt  if  anything  iiifi'wwrily  be  devnie<l 
a  woni  of  limitation,  anil  or  be  ruud  and, 
which  was  eonlirimil  by  another  gift  to 
the  ehllilren  living  at  another  period 
and  their  heir; 

(rf)  Sw  per  Wooil,  V.r.,  IMii  v.  /Ml/, 
Kay,  708  ;  iliiddintm  v.  (luifmian,  'i  IK; 
v..  &  J.  5311. 

{e)  1  Ve«.  Hcn.  217.  ThiH  ih  an  analo- 
gous vAm  to  (iV(i»i(  V.  Ihjir,  2  Ihiw,  87, 
ante,  p.  liOO.  The  l..('.  midtil,  that  if 
U.  had  Burvived  the  wife,  but  hml  no 
ixKue  then  living,  he  would  have  taken 
only  ft  life  intercKt,  and  that  by  the 
expoKH  wonlH  of  the  gift ;  «>  that  it 
«<H'mH  the  Court,  in  etfi-et.  Ktruck  out 
of  the  clauM.'  intr<»liicing  the  bii,iiet<t 
over  the  wohIh  "  if  he  hIioiiIiI  be  living 
at  llie  time  of  my  wife's  death." 
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(HAP.  xvra.  Lord  Hardwicke  thought  it  clear,  on  the  face  ot  the  will,  that  tho 
testator  did  not  intend  the  property  to  go  over  unless  R.  died  in 
the  hfetime  of  the  wife  without  issue  male  ;  and  to  effect  this  end 
h?  construed  "  and  "  as  "  or  "  ;  so  that,  although  R.  died  in  the 
lifetime  of  the  wife,  yet,  as  he  left  issue  male,  he  took  the  estate 
absolutely. 

So,  in  IhtheriiujtoH  v.  Oakmitn  (/),  where  the  ultimate  l)e(ni('st 
after  the  failure  of  certain  prior  interests  under  the  will,  was  m 
the  testator's  nephews  and  nieces  and  such  of  them  as  should  I,- 
then  living,  it  was  impo.ssible,  upon  any  reasonable  constnictidii. 
to  read  the  word  "  and  "  otherwise  than  as  "  or."  So  if  a  testator 
give  a  power  to  be  exercised  by  A.  and  his  heirs  and  assigns,  the 
words  as  they  stand  retjuiring  the  heirs  to  join  with  the  ancestor 
would  pivvent  a  sale  being  ever  made  at  a'.l ;  for  nemo  est  liuivs 
viventis  :  "  and  "  must  th     'fore  he  read  disjunctively  (;/). 

And  where  a  testator  made  a  bequest  after  a  specified  |)erio(l 
"  to  such  of  his  grandchildren  and  their  issue  as  should  then  stand 
to  him  in  equal  degree  of  consanguinity,  and  their  heirs  as  tenant ^ 
in  common,"  the  word  "  and  "  was  read  "  or,"  it  being  iinpossible 
that  grandchildren  ami  theii'  issue  coidd  be  in  efjual  degree  of 
consanguinity  to  the  testator  (/;). 

There  are  ca.ses  in  which  a  gift  to  certain  persons  "  and  "  their 
children,  descendants,  &c.,  has  been  read  as  a  gift  to  them  '  or  ' 
their  children,  &c.,  so  as  to  make  the  gift  to  the  children  substitu 
tional  (/). 

The  change  of  "and"  into  'or"  may  be  called  for,  as 
.Mr.  Jarman  points  out  (/),  not  oidy  "  by  the  general  frame  ami 
context  of  the  will,"  as  in  the  cases  above  mentioned,  but  aL'io 
•■  liv  the  circumstance  that  a  literal  adherence  to  the  testator's 
language  occasions  that  one  member  of  his  apparently  copulative 
sentence  is  included  in,  and.  therefore,  reduced  to  silence  bv  another. 
On  this  ground,  probably,  the  construction  has  jnevailed  in  several 
cases  where  an  ulterior  gift  was  to  take  eiTei't  on  the  death  ot  thi' 
first  devi.>4pe  unmarried  nnd  withotit  issue." 

Thus,  in   WIIkoh  v.  lioi/l!/  (k-).  where  'i  testator  devised  rertaiti 


I'nir.anicil 

LHHUl'. 


(/■)  2  Y.  *  ('.  ('.  V.  2!«t:  «■•■  //(i«v» 
V.  Hau-ts.  I  Vtft.  sen.  13.  1  Wit".  KiTi ; 
SIkUm  v.  Hitrg'iti,  i  Kih  .  i.V> ;  Stufili hut 
V.  iSuiilfhm,  i  Smb.  N.  S.  2ii;  liiiiil- 
mn  ■  liitd.  it  B<-n» .  2<Hi.  Mulniri- 
hurif  V.  Miilm<  ilmri/,  :il  lUa.  107.  where 
the  change  »«»  not  nia<le,  w«»  tlie  eaw 
ot  aiiiitl. 

\y)  Jtnit!<  \.  Vtut,  \\  ^^n^l,  ~t7tt  ;    ^e* 


aei'.  SiilmI.  I'ow.  S44,  pi.  iM.  Slli  eil. 

(Al  Mayiiiinl  v.  Wn'uhl,  ill  I'lav 
2».-.. 

(I)  Jtiirr,il  V.  liaA, ifi,hl,  II  lii.. 
.■.i.'>;  TiicWi-  V.  IlilUiKj.  i  .lur.  N.  ' 
4S:».  Hut  we  Pninij  v.  Tnru.i.  i  l'!i. 
4!i:i, 

U)  KirHt  til.  p.  4.V>. 

Ui  :illi.  r.  ('.  To'iii.  VXi. 
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leasehold  lands  to  trustees,   in  trust  f(»r  his  son   John  until  his    <"kr.  xvm 

marriage,  and  then  '  .  make  provision  for  his  wife  ;    and  if  .lohn 

sliiiuhl  have  any  issue,  then  to  assign  the  premises  to  him,  to 

eiKible  him  to  make  provision  for  his  children  ;  and  if  John  should 

happen  to  have  no  issue  lawfully  begotten,  in  trust  for  U'stator's 

son  Mark  in  like  manner ;    it  being  his  intention  that,  if  his  son 

>tL<>uld  flie  iM'fore   he   was  married,  or,   if  he  were  married,  and 

should  have  no  issue  lawfully  Itegotten,  then  the  lands  should  be 

enjoyed  by  Mark  ;    and  in  cast?  both  his    sons,    Mark  and  John, 

should  ■■  hapi^n  to  die  unmarried,  and  neither  of  them  shouhl  have 

aiiv  issue  lawfully  begotten,"  then  over.     Mark  died  iintnaiiied. 

.John  married,  but  had  no  issue.     The  devis«>  ov»'r  was  held  to 

have  taken  effect,  the  clau.se  being  construed  in  the  disjunctive. 

.*<o,  in  Ih'iurDitk  v.  Tiitflor  (/),  a  bequest  over,  in  case  the  legatei's 
died  unmarried  "  and  "  without  issue,  was  held  to  take  eflwt  un  the 
death  of  one  married  but  without  leaving  issue. 

Again,  in  Maberleij  v.  Strode  {m),  where  the  liequest  was  in  tiust 
for  the  testator's  son  A.  for  life,  and  after  his  decease  for  his  ihil- 
dren  ;  but  in  case  he  should  die  unmarried  •'  and  "  without  issue,  or 
having  issue,  they  should  all  die,  if  .sons,  before  they  attained 
twenty  one,  or,  if  daughters,  before  they  attained  twenty-one  or 
were  married,  then  over.  A.  married  but  died  without  is.sue  ; 
and  Sir  R.  P.  Arden,  M.K.,  held  that  the  gift  over  took  effect. 

So,  in  Bell  v.  Phijn  (n),  where  a  residue  wa.s  bequeathed  equally    "  Wi-iumt 
between  the  testator's  three  chiUlren,  and  in  case  of  the  death  of   'f!'''  '"*''" 

ritjrt  iiiKi 

any  of  his  children,  "  without  beirg  married  and  having  children,' 
the  share  of  the  child  so  dying  to  be  divided  between  the  surviving 
children :  Sir  W.  Grant,  M.K.,  on  the  authority  of  the  last  case,  \w\t\, 
that  the  word  "  and"  was  to  be  constriied  "or,"  for  as,  legally  speak 
ing,  there  could  be  no  children  without  a  marriage,  it  was  almost 
iiece.s.sary,  in  order  to  give  effwt  to  all  the  words,  to  construe  the 
copulative  as  disjunctive.  However,  the  daught*»r  whose  share 
was  in  question  having  married  and  al.so  had  a  child,  it  was  un- 
nece.ssary  to  decide  the  point. 

And  in  Mackenzie  v.  King  (o),  where  real  and  personal  proijcrty 
was  given  in  trust  for  A.  for  life,  and  after  her  death  for  her  children  ; 
hut  in  the  event  of  her  not  intermarrying  nor  having  children, 
thei,  the  .same  pro|)erty  to  b<'  subject  to  her  disposal  by  will  or 
i)therwi,se  :  Sir  K.  Hruce,  V.-C,  held  that  "  nor  "  (the  component 


having 
1  liililrni." 


(/)   1    Cox.    112.     .Sin. 
//iii(.  17  L.  K,  Ii,  11. 

{M}  3  Vp.s.  ioO. 


■a\m)    Iaiivj    v. 


(n)  7  Vf.s.  4r>.'i. 

(»)  17  L.  .J.  fh.  448. 
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parts  of  which  arc  "  and  not  ")  must  bo  read  "  or  not,"  and  that 
the  fund  was  at  A.'s  disposal,  in  the  event  either  of  her  remaiiiini; 
single  or  marrying  and  not  having  a  child. 

Mr.  Jarman  continues  (/>) :  "  liut  though,  by  construinc  tho 
contingency  of  dying  unmarried  and  without  issue  copulativ.ly, 
the  latter  member  of  the  sentence  is  rendered  inoix-rative,  (since 
the  fact  of  being  unmarried  includes  the  not  having  or  leavinj; 
issue,  which  always  means  lair/iil  issue.)  yet,  on  the  other  hand. 
the  disjunctive  construction  reduces  to  silence  the  word  "  un- 
married ' ;  for  if  the  condition  upon  which  the  first  taker  retains 
the  estate  is  his  marrying  and  having  issue,  or,  in  other  words, 
if  the  estate  is  to  go  over  on  the  non-hapi)ening  of  either  of  these 
events,  then,  as  the  having  issue  includes  the  event  of  niania-ii-, 
the  result  of  the  two  events,  placed  disjunctively,  is  precisely  the 
same  as  if  the  contingency  of  having  issue  stood  alone.  In  these 
cases,  it  will  be  observed,  the  disjunctive  construction  can  never 
operate  to  let  in  the  devisee  over  to  the  exchision  of  tie  chihlren 
or  issue  of  the  first  taker,  as  in  the  class  of  cases  before  noticed ; 
which  accounts  for  the  seeming  anomaly  of  torturing  the  wunis 
in  both  instances  to  produce  a  contrary  effect."  But  since  frVe*/ 
v.  Pearson  (q)  the  c  ^es  last  noticed  have  lost  much  of  their  weight 
as  authorities  for  applying  to  any  given  case  the  rule  which  wimld 
change  "  and  "  into  "  or  "  in  order  to  prevent  one  mend)er  of  a 
compound  sentence  being  rendered  inoperative.  Though  it  1m'  a 
canon  of  construction  that  effect  is  if  possible  to  be  given  to  every 
word  used,  it  is  one  which  must  bend  to  <'ircunistances  (r) :  and 
where  the  result  of  changing  "  and  "  into  "  or  "  would  be  only 
to  render  one  member  of  the  sentence  inoperative  instead  of  the 
other,  the  change  certainly  ought  not  to  be  made  («).  It  was 
made  in  the  Irish  case  of  Lmuj  v.  Lane  («),  but  with  this  exception, 
it  does  not  ap|)ear  to  have  been  made  in  any  case  since  (Ireij  v. 
Pearson  ;    which  indeed  was  tivated  by  Romilly,  M.R.  ('/),  as 


(p)  First  ed.  p.  4,">r>. 

{q)  ti  H.  L.  Cft.  til,  ante.  p.  007. 

(i)  I'cr  1-onl  Criinworlli  in  Clnrki  v. 
frill".  !t  H.  I,..  Ca.  I'I2  ;  and  in  Kcrle  v. 
Ilarhr,  II  H.  I>.  Ca.  I'S",  Lords  (Van- 
wortli  and  Cliilnisfonl  (agreeing  witli 
Romilly.  M.i{.,  :i:i  Beav.  3,->3)  pnf<  r.^l 
eonstniii^  an  aniliii£iiou.-<  uaiiw,  funn- 
ing one  niemher  of  a  eopulative  wn- 
t4'noe.  in  iv  way  that  rendered  it  in- 
operative, to  elianging  "and"  into 
'•  or."  LonI  Wi'stlniry  woiilil  have 
|ii.j.Ui-d  liii  iait.r  roursi- ;  but  hoih 
led  to  the  same  deeiaion. 


(.«)  He  Kirkbridr'/i  Truxlx,  I.,  1!..  i 
E.i.  4110. 

H)  17  I,.  H.  Ir.  II.  In  timt  ease  the 
gift  over  was  to  take  elleet  in  ilic  >Mnl 
of  the  devinee  dying  uninarrieil  aiid 
without  legal  issue  ;  he  hail  a  iwwir 
to  charge  the  lauds  with  a  joirilun-. 
and  this  ne<e«sarily  exeludetl  the  con 
uiK'tive  construction. 

((()  111  Sirromlie  v.  Kdiitinli.  2S  Hcav. 
440.  treated  as  rightly  dividinl  in  Slim 
V.  sum.  Ir.  It.,  (i  C.L.  S;  and  s' .•  H, 

S,„„!rf>'  r,ff-N.  1.-.    I?,,    f    K-'i    '"<!',  ]■■'>*■■■ 

p.  (119.      "  The  case     of    Mnhrrhy  \. 
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having  overruled  BeU  v.  P/ii/n  ami  jlnhrJcij  v.  Simlv,  an  well  as 
t.ioimsword  v.  Edwards.  The  decision  in  Dwd.  fn/irr  v.  Jcsst/i  (v), 
where  the  Court  refused  to  change  'and"  into  "or,"  has  lH>en 
iilreadv  referred  to. 

The  deci.sion  in  (in;/  v.  Pmrsim  is  sometimes  referreil  to  a.s  if 
the  nde  that  worils  are  prima  facie  to  Im'  taken  in  their  onJinary 
and  "irammatieal  sens*-  was  new,  and  as  if  a  more  strict  and  literal 
(■(Mistnution  was  now  generally  recpiired  than  had  previously 
obtained.  Hut  the  rule  is  an  oKl  one  (ir).  The  application  of  it 
ill  that  particular  case  was  strict,  and  within  its  particular  scojw 
the  decision  is  of  course  conclusive  :  hut  that  no  new  jjrinciple  of 
general  application  has  been  introduced  hy  it  is  shewn  hy  the 
siiiiseiiuent  decision  of  the  House  of  Lords  in  AUtnlt  v.  Middlctm  (j-), 
and  by  other  cases  noticed  above  (y). 

■  The  word  umiuirried,"  as  Mr.  Jarnian  point.s  out  (c),  "  means 
cither  never  having  In'en  married,  or,  not  having  a  husband  or  wife 
at  the  time.  The  former  is  its  ordinary  signification  ;  and  it  was 
•onsidered  as  so  used  in  the  [(;a.se.s  stated  above  {<i)\,  where,  how.-ver. 
the  effect  of  such  construction  was  to  render  the  word  inoprative. 
But  the  sound  rule  in  such  ca.ses  would  seem  to  Im-,  to  construe 
the  expression  as  u.sed  in  the  latter,  being  its  less  accustomed 
sense  (/>),  which  has  a  twofold  advantage,  that  it  retnoves  the 
necessity  of  changing  the  particle  '  and  '  to  '  or,'  and  gives  effect 
to  all  the  testator's  words." 


riiAP.  xvm. 


<lriy  V. 
I'liirnon  mill 

Middl.lnH. 


"  iiniimrruil ' 
innllls  lint 
liaviii);  Ih'i'ii 
iiiarrinl.  or 
not  Iwiii^r 
iiiarrii'il  nt 

III)'  tillK-. 


Sliml,,  iu:(l  liiU  V.  /Vi//«,  were  mucli 
iaiivii.s.s<il  in  the  case  of  l>ill,iii  \. 
iliirrii.  4  Hli({li.  X.  S.  321,  uliirr  l.c.ixl 
Hrougliam  wenHKl  very  rcii.'t-nt  to 
1  MiiMilcr  lliirii  aH  gi-uTai  aiitlioiitii »  for 
tuniini;  into  or  the  wonl  '  and."  o<'ciir- 
riiii!  ill  a  limitation  over,  in  I'aw  of  tlir 
|ii!i>r  li-i;at(i'  dyitiK  imniarricil  and 
without  IcavinK  lawful  issue:  his 
Liml>!:JIis  opinion  hcinn  that  Sir  W. 
liiunt.  in  ilicidinjf  IMl  v.  Phi/ti  upon 
the  authority  of  MaherUi/  v.  Strixli;  did 
mil  .  utliiicntly  advi'rt  to  the  hpinial 
ciiciimslHiK  s  of  the  latter  can.-.  Tin- 
111-*.,  in  the  Hou.qo  of  Umln,  howovrr, 
ilid  not  raise  the  point,  as  the  prior 
liiiHiist  wac  to  take  etfeel  ipon  the 
Icdftti'e  inarryiii);  with  eonsent,  and  the 
l"iju(st  over  wa»  in  ease  he  xhoiild  .v„ 
ilif  luiinarried  and  without  leaving 
liuifnl  is.sue;  which  Umi  HrouKhani 
tli>iiii;l.l  riferrwl  to  wieh  a  ninrria^e  as 
li:i.|  been  previously  iifeiml  to. 
imniely,  iiiarriajje  with  eonsent  ;  aiul 
•i;  ;ne  lifiatee  Imd  iiiairieii  wiiiiout 
fiinsent  and  had  left  no  issue,  (so  that. 


even  areordini;  lo  thi'  clisjunetive  eon- 
s'nutioii.  the  hecmesi  over  failed.)  the 
ipiestion  did  not  arise."  (Note  liy  .Mr. 
•larinan.  1st  ed..  p.  l.'.T.) 

(I)    12  Kast.  2SH.  ante.  p.  IKN'i. 

(«•)  S<H.  fhaps.  XV..  Ll.\. 

(r)  7  H.  I,.  Ca.  m.  ante,  p.  TiSH, 
where  Lords  ('lanwurlh  and  Weiisley. 
ilale  were  airain  opposed  to  |,onl  St. 
l/conards.  lint  were  not  on  this  (Hiasion 
in  a  majority. 

(,(/)   I'p.  rm  sei|. 

(;)  First  isl.  p.  -ir,"!. 

(,11)  Wll.inii  V.  Hiii/h/.  Il,i,inirlh  v. 
Tiii/hir,  MnbirUii  v.  .S/rwie.  and  lUll  \. 
Phyii. 

{!>)  "  The  wonl  '  iininarrie<l  '  is  iisiil 
in  this  sinse  in  the  slat.  :{  \V.  &  M. 
e  1 1,  s.  7,  whii  h  provides,  thivt.  •  if  any 
iiiiiniirriij  |ierMiii,  not  li^ivini;  a  ehild  or 
ehildreii.  shall  he  lawfully  hired.'  4e.  ; 
as  no  one.  nut  liniihii  hnn  niairieil.  ean 
have  children  in  the  leyal  sense." 
(.Vote  by  .Mr.  .lann^in  )  The  effeei  of 
the  woiii  "  iimnarriejl"  is  discussed 
in  Chap.  XXXV. 


*^       If  f^ 

3  f        C 
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"  I'nmarriwl ' 
constniptl  to 
tnran  not 
having  lain- 
band  or  wife 
at  till-  tiiiii'. 


'•  Unmarried 
ouglit  tolx^ 
const  rutnl 
acconlin^  t  o 
theoimti'xt. 
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As  ilUistriitioDs  (il  tliis  iiiodf  of  fonstniotion,  Mr.  Jarman  citis 
two  cHw^s,  Dix'  V.  r„nkT  aii«l  Doe  v.  HnmUwj.  In  hw  v.  Cimke  (r), 
llic  bequest  was  to  B.  iintl  his  assigns  (after  the  death  or  marriage  of 
.\.)  for  liis  life,  and  after  his  dt'o-ase  then  to  tl,.-  <hild  or  ehihh.ii 
of  15.  by  any  future  wife,  liis,  her,  or  their  (-xfi-iitors,  admini-tiatoi< 
and  iissijins  ;  but  thet«ntatorderlared  his  will  t4»  l>e  ujkw  tliis  furth.-r 
condition,  that  in  case  H.  slioiild  die  an  infant  iminairied  iiml 
without  issue,  then  over  to  ('.  and  his  children  H.  attained  liiv 
majority,  and  <iied,  leavinj:  a  widow,  but  without  having  luul 
issue  ;  and  it  w.is  held,  that  in  tlies.-  eveiit,s  the  gift  over  failr.l. 
Lord  Ellcnborotigh  ..said :  "The  im»st  rational  construction  \vc  can 
give  this  will  is,  to  construe  it  as  I.,ord  Hardwicke  did  the  devisi' 
in  FruHilitt'ihdw  v  Hrand  {>l).  a*  one  eoiitiniiencv.  namely.  V..  ^ 
dying  an  infant,  attended  with  two  quaUticalion-.  viz.,  his  dymu 
without  leaving  a  wife  .surviving  him.  or  dying  without  children 
Had  he  left  a  wife,  and  had  died  an  infant,  und  no  childivn.  tli. 
testator  might  have  intended  that,  in  such  event,  the  widow- 
should  be  benefited  by  taking  her  share  undei  the  Statute  d 
Distribution  with  the  ne.\t  of  kin,  or  that  B.  sho\ild  be  able  to 
make  a  testamentary  disposition  in  her  favour  ;  meaning,  aiso, 
that  if  he  left  children,  they  shmdd  have  the  estate  in  preference  to 
the  wife  :  and  that  if  he  left  neither  wife  nor  children  at  his  death 
during  his  minority,  ('.  and  his  children  should  have  the  estate; 
but  that  if  he  aiiived  at  the  age  of  twenty-one,  he  shnul.l 
have  a  power  to  dispo.se  of  it.  though  he  left  neither  wil.'  nor 
children." 

In  Doc  V.  Nawditui  (r)  a  testator  devised  his  lands  to  his  daughter 
and  any  other  children  he  inight  leave,  and  to  her  or  their  heirs 
and  assigns  for  ever  :  but  in  case  his  daughter  and  such  othcf 
children  as  aforesa'd  should  die  under  the  age  of  twenty-one  years 
utmiarried  and  without  lawful  issue,  then  to  his  wife  in  fee.  Thf 
daughter  dieil  under  age  and  without  issue,  but  leaving  a  husband 
surviving  ;  and  it  was  held,  on  the  authority  of  the  last  case,  tliat 
the  devise  over  failed. 

As  H.  in  the  former  ca.se  loft  a  wife,  and  the  daughter  in  the  latter 
ca,se  left  a  husband,  surviving,  neither  of  them  was  "  unmarried 
in  anv  sense,  and  it  was  therefore  nimcccssary  to  decide  upon  the 
actual  meiining  of  the  word.  The  former  c  ise  shows  the  opinion 
of  Lord  EUeidtorcnigh  ;  but  in  the  latter,  Bayley  and  Holroyd,  .U.. 
seem  to  have  thought  thai  cither  of  the  two  meanings  might  be 


(r)  7  K.i-'t,  iii'.t. 
(d)  3  Atk.  ;«tO. 


(«)  -2  H.  &  .\M.  441. 
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ascribed   to   it    acc.r.linf;   to   tin-   <iiiil.v\l.   anil    Lni.l   (  i.tti-nlmni     tiui-.  xmii, 
was  of  the  sanu'  opinion  (  f). 

The  principli-  Htato.l  l.y  Mr.  Jarman  has.  huwi'vor.  hciMi  adopted 
hy  thf  foiirts.  Thus  in  h',  Siimlrrs'  Tnixln  (,/),  whiTc  thi-n-  wa- 
rt gift  ov.T  in  the  t-v.'iit  of  tlic  i>riiiiaiy  li'^jatfi-  dyiii<r  "  uiiniarTicd 
and  without  issui'."  Wood.  V.-C,  (Km  lini'd  to  ihan^c  "  and  "  into 
'or,"  ami  hold  that  ■  unniarrifd  "  meant  •■without  li-avinf{  a 
widow."  The  saint'  principh-  was  appliid  in  h'<  Kim,  (/,)  and 
h',- Clmit  0). 

In  I!„l„rls  V.  mshnp  „/  Kilmur,  (j)  a  testatrix  devised  pmp.Tty 
io  her  son  If.,  and  A  .lared  tiiat  if  he  died  "  unmarried  and  without 
issue  "  it  should  j;o  over  to  her  two  eider  sons.     The  devise  was    '""ii.i;  U- 
preceded  hv  gifts  in  favour  of  such  of  her  daiiijhters  as  "  renuiined    "'""''■''■■ 
unmarried,"  where  tiie  word  "  unmarrie<l  "  i  learlv  meant  "  spin- 
st+'rs."  that  is.  "  not  haviiij?  heen  married,"  and  it  was  held  l.y 
I'orter.  M.K.,  that  the  sam<>  eonstruetion  was  to  be  placed  on  the 
expression  "  unmarried  and  witliout  issue  "  as  u.sed  in  the  gift  over 
followiiift  the  deviso  to  IT.     l?ut  this  diM-s  not  .seem  conclusive,  for 
in  the  expn-ssions  "  remaining  unmarried  "  and  "  dvinj;  unmarried  " 
the   word    "unimirriod"    dues    not    neces.sarilv    mean    the     aiiie 
thins  (^i 

A  testator  may  by  the  context  shew  that  he  ditl  not  use  "  un 
married  '"  in  the  sense  of  "  without  ieavinjj  a  widow  "  ;    as  where 
he  devise.s  land  subject  to  a  gift  over  in  the  event  of  the  orijjinal 
devisee  dyinjr  unmarrie.l  and  without  i.ssue,  and  gives  him  a  j.ower 
to  charge  a  jointure  in  favour  of  his  widow  (/). 

If  a  gift  <ner  is  to  take  etlect  in  the  event  of  the  h-gatee 
"dying  l)efore  marriage  and  I  -.ving  no  i.ssue,"  no  <|u..stion  can 
arise  (m).  And  if  a  testator  expn-.s.sly  gives  inoiicrtv  to  his  two 
('.a.ighters,  to  be  vestc  at  the  age  of  tw -nty-four  "or  marriage, 
and  if  they  both  die  under  twenty-four  and  unmarried,  then  over, 
the  Court  will  not  alter  ■•  and  "  into  "  or,"  or  giv<>  ■•  unmarried  "  any 
otlieithan  its  primary  .sen.se  of  '•  never  having  bi-en  married"  {„).  ' 


(/)  Miiiiijhiimw  l'i«(TH/.!t|...).  .\  ,S 
Ch.  32!».  ,s,.,.  Chap.  XLl.,  wluru  111.- 
rases  on  til,'  i-.iiisl ruction  of  >;il|..  to  tlii' 
pirstiiis  wlio  would  have  been  the.  next 
of  kin  of  a  niurricd  womaii  '■  ii  slic  had 
<lii'<l  unmarrifd  "  ai-,-  fimsidrivil.  As 
to  "  unmarriiHl  "  inoaniiii;  '•  not  iiiai- 
ii"l  with  coiisont,"  k,v  Dtlhn  v.  Ihinix. 
nf.iTPd  to  ante,  p.  (ilfi.  n.  („). 

('j)  h.  R.,  1  K(i.  »>";■).  S,i-  ( 'ami,, I  v. 
'■»<,/,„,  17  I,.  H.  I,..  -2:,  51. 

iM  t>2  1,.  'I.  7S!t. 
('1  lIlKIUi-' (11.34.-.. 


(')  Cmniiaii'  lii.'  luw  of  VkiU  \, 
Moth.,,:  s  I).  M.  \  (i.  :,M.  when,  the 
word  ■■  iiiiiiianiod  '  nloiio  was  u«il  in 
two  dilini  nt  si'iiscs  in  thi-  same  instiu- 
iniiit. 

(/)  /.OW./V. /.//«,,  17  1,  It.  Ir.  II. 

(m)  Siir.itnli,  \.  Ijliranli.  iH  Hcav. 
4411;  .Sl,,„  V.  ,S7,,f<,  Ir.  |;..  n  ('.  ),.  ,s 
{'"  dio  witlioi.  inarrvinK  and  lra\im;  no 
l'';:;tl  i.s.sut'  "j. 

(»)    f.'oMMf  V.  (',„<■,  1.-,  W.   |{     .-7(i. 
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rHAP.    XVUI. 

"  And  "  not 
conHtrued 
"  or  "  where* 
previouH  (lift 
would  be 
thereby 
divert  ail. 


"  And  "  tvmI 
"  or  "  in 
power  to 
apply  fund 
"  for  ad- 
vancement 
and   benelit  ' 
of  legate*'. 


AS  TO  8UPPLVIN0,  TRANSPOSING,   AND  CHANOINO  WORDS. 

It  has  already  been  observed  that  in  the  majority  of  cases 
where  "  and  "  has  been  construed  disjunctively,  it  has  been  in 
order  to  favour  the  vesting  of  a  legacy,  and  not  in  order  to  defeat 
a  previously  vested  gift ;  and  generally  it  will  not  be  so  conatnipj 
where  the  latter  consequence  would  follow  ;  as,  whore  the  bequest 
is  to  A.  for  life,  remainder  to  his  oldest  son  (or  to  his  children), 
with  a  gift  over  if  A.  should  die  iindor  twenty-one  and  without  \mie 
(OT  under  twenty-one  and  without  children)  (o).  Again  in  A/y  v. 
Dtiy  (/»),  where  a  testator  be(|ueatho<1  the  interest  of  his  residuary 
personal  estate  to  his  wife  for  lifj,  and  after  her  death  to  his 
brother  for  life,  and  after  the  death  of  the  survivor,  the  capital  to  A., 
subject  to  the  payment  of  1,()00/.  each  to  B.,  C,  and  D.,  whii  h 
the  testator  gave  to  them  to  be  paid  to  each  of  them  at  the  end 
of  twelve  mouths  next  after  the  decease  of  the  survivor  of  his  wife 
and  brother ;  provided,  that  if  either  of  the  said  B.,  C,  and  1).  slmuM 
die  "  ill  the  lifetime  of  my  said  wife  and  my  said  brother  "  his 
legacy  should  lapse.  Sir  W.  P.  Wootl,  V.-C,  refused  to  read  "  and  " 
as  "  or,"  and  thereby  cau.se  a  lapse  of  B.'s  legacy,  who  had  survived 
the  wife  but  died  before  the  brother  (q).  And  this  is  independent 
of  (hey  V.  Pearson. 

Where  a  will  contained  a  power  for  the  trustees  to  apply  the 
capital  of  a  fund  for  the  "  benefit  and  advancement  in  the  world  "  of 
the  person  entitled  to  the  income  of  the  fund  for  life,  it  was  held  (r) 
that  the  word  "  and  "  in  the  clause  conferring  the  power  must 
be  read  "or,"  and  that  the  trustees  might  apply  the  *und  not 
merely  for  "  advancement  "  in  the  strict  sense  of  the  ':erm.  but 
for  any  purpose  for  the  benefit  of  the  legatee. 


(n)  Malcolm  V.  Miilcolm,  21  Beav. 
225  ;  Key  v.  Kiy,  I  .lur.  N.  S.  372.  Sw 
also  Voatm  v.  Hnrt.  32  Biav.  34!t,  3  I).  J. 
&  S.  ."HM,  r.iti. 

(ji)  Kay,  703.  See  al»o  Hnrkir  v. 
Ynnny,  33  Bea.  353;  Re  Kirkhride'" 
TniMs.  L.  R.,  2  Kij.  41X) ;  Hred  x. 
Bmilkwaite.  U  K.,  U  Kq.  514  ;    H  ^  v. 


B— ,  11  Beav.  ()21. 

iq)  It  wat<  held  that  "  die  in  the 
lifetime  of  my  said  wife  ami  my  s«itl 
brother "  meant  "  die  in  tliiir  joint 
lifetime  ■'  :  and  BrudneTs  Ctme,  .">  Ui. !). 
was  eit«l. 

(r)  He  Brittlebank.  30  VV.  R.  m. 
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fHAl'TE'l  XIX. 


r.IFTS   BY    IMPLICATION. 


1.  Efrft  of  MUliikf 621 

11.  Implirftitiin  fnnn  Ifrri/irn 
and  b-iliiflu  vH  Ihiith 
of    a    Permn     nimitlij  : 

(1)  Aa  U)  Rfttl  fUUitK  : 

(2)  .l*  in  Pirmmil  Ei- 
Mr.  :  (3)  Hehulhil  »f 
Impticilion :    (4)   fli/tn 

in  Sarniwd 829 

lit.  Impliratinn  J'rotn  Gift  on 
Ikath  rtfinltinfil  irilh 
tome  Contingenry.    A-c.  044 


1\ .  Im/iliriilion  «j  Tniit (140 

V.  Imftlinitiun  from  Powtrn  : 
{ I )  I'owrrx  of  Srlerlion 
or     IHitrihution ;      (2) 

Other  I'oiivra fifiO 

VI.  Implirntion  of  EnliiltM  Tail  iiiiti 
\'ll.   lmi>lir,ilion    of   Cross-He- 

nviinilrra OQQ 

\'lll.   Imi^irnlion     of    UifU    lo 

I  'hililrrn  link  /*»««    . . .    H73 
1\.  MiKrellanrounVnifii 078 


I.  Effect  of  Mistake.—"  Sometimes,'"  »ay.s  Mr,  Jarmaii  («), 
■•  a  t<stator  show.s  by  the  recitals  in  his  will,  thai  he  ■•rroiuMtusly 
supiKJses  a  title  to  subsist  in  a  third  jjerson  to  |)ro|)erty  which,  in 
(act,  belongs  to  himself.  Such  recitals  do  not  in  gci.cral  amount  to 
a  devise  ;  for,  as  the  testator  evidently  conceives  that  the  jM-rst.n 
referred  to  possesses  a  title  independently  of  any  act  of  his  own, 
he  does  not  intend  to  make  an  actual  disposition  in  favour  of 
such  jwrson ;  and  though  it  may  be  probable,  or  even  nj. parent, 
that  the  testator  is  influenced  in  the  disposition  of  his  property 
by  this  mistake,  yet  there  is  no  neces.sary  implication  that,  in  the 
event  of  the  failure  of  the  supposed  title,  he  would  give  to  the 
|)erson  that  benefit  to  which  it  is  assumed  he  is  entitled." 

Thus,  in  Wright  v.  Wtjvell  (h),  a  testator  bequeathed  unto  A., 
his  wife,  tKXl^,  to  be  paid  to  W.,  saying  it  was  for  payment  of 
lands  lately  purcha.sed  of  W.,  and  was  already  estated  as  part 
of  a  jointure  to  A.  his  wife  during  her  life,  being  of  the  value  of 
07/.  [)er  annum ;  that  of  Wiskow,  York,  and  Malton,  the  lands 
there  amounting  to  the  yearly  value  of  63/.,  in  all  LW.,  which, 
being  also  estated  upon  A.  his  wife,  was  in  full  of  her  jointure. 


KrrilalH, 
wIhiIht  tlicy 

u>'tual  K>{t. 


(ii)  Fli>l  fd.  p.  VM.      O.iupaiv  till-      puwtrs  of  appointment.  Chap.  XXIII. 
rule   M   to   the   execution   of   tipvcisl  (6}  2  Vent.  50. 
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cH*iTBR  XIX.  It  ai)|M'ur.-(l  that  tli.M-  lamls  liiitl  nctt  Iktu  sotth-d  on  thf  wife. 
And  it  WU8  lu-ld  by  PolK-xfcn.  CJ..  Ut>k«'l)y,  and  Vcntris.  (IV.w.ll, 
J.,  disscntifiiti'),  timt  tht'sti'  oxitrt'SMidnH  did  imt  aiiiomit  to  a  d«'vis<» 
to  till-  wifi'.  for  it  aiUH-aifd  "  that  tht>  testator  did  not  intend  to 
dt'visi"  iicr  anvthin;;  liy  the  will,  for  he  niontioiiK  that  she  was 
(•stated  in  it  hefort'."  Powoll,  .).,  ndiod  u|M>n  a  cam'  (r)  in  whii  h 
■  I  ha\.'  ,  :  idf  a  lease  to  J.  S..  at  Ht.v.  rent,"  was  held  to  he  a  jjihhI 
devi!«> ;  hut  the  other  .Iiul^es  C4»nsidered  the  case  to  1h>  of  little 
authority. 

So.  where  (r/)  .1,  S..  tenant  for  life,  with  remainder  to  his  wife 
for  life,  remainder  to  his  own  rijiht  heirs,  e.\presM»-d  himself  in 
his  will  as  follows  ;  "  Item,  my  land  at  W.  my  wife  Mary  is  to 
enjov  for  lier  life,  and  after  lier  death  it  of  right  goos  to  my 
daughter  K.  for  ever,  i>rovided  she  has  heirs."  The  Court  held 
that  the  first  elause  was  not  a  devise  to  the  wife,  for  the  lands 
were  s«>ttled  upon  her  for  life  ;  and  what  was  said  as  to  the  daughter 
wa.s  only  a  ileelaration  of  the  devisor  what  the  condition  of  the 
estate  was,  and  how  she  was  to  enjoy  it ;  and  he  could  not  say  of 
right  who  was  to  enjoy  them,  if  she  claimed  under  the  will. 

Again,  where  («•)  !{..  by  his  will,  reciting  tliat  he  was  entitled 
for  life,  under  the  will  of  A.,  to  the  advowson  of  the  rectory  of 
I).,  with  remainders  over,  "  subject  to  a  di'-ection  in  the  said 
will,  that  n\v  brother  J.  I),  shall  be  presented  to  said  rectory 
when  it  shall  ne.xt  Ix-come  vacant,  which  it  is  my  wish  may  lie 
complied  with  ;  now,  I  hereby  declare  it  to  be  my  desire  and 
earnest  wish  that,  in  case  U{K)n  the  vacancy  of  the  .said  living 
ihe  said  J.  I),  shall  not  l)e  then  living,  or  in  case  the  said  rectory 
8hnll  again  In-conie  vacant  after  the  .said  J.  D.  sh.all  have  been 
presented  to  and  accepted  said  jnesenl.  tion,  then  "  A.  P.  was  to 
be  presented.  The  lact  was,  that,  under  the  will  of  A.,  J.  D. 
was  only  entitled  to  the  j*re.sentation  on  a  certain  contingency, 
which  had  not  hapi)ened.  Th-  nuestion  then  aro.se,  whether  the 
expressions  in  the  will  of  B.  rai.sed  a  gift  in  him  by  implication, 


(r)  Moore,  31. 

Id)  Writiht  V.  Hn  ■inoiiH  {Ri'jhl  V. 
Ilnmoiid).  1  ."^Irii.  427,  1  Coin.  U>p. 
2:U,  8  Viii.  .\l>r.  110,  Devise,  h.  2.  pi. 
32,  2  Eq.  All.  ;t;(s.  pi.  II. 

{(•)  Dimhinuid  v.  I'ljiUm.  1»  Vis.  27  ; 
andsoeyyof  il.  I'l^ifi/  \'-  W ilkixxtui,  2T. 
R.  209,  BtaUKl  Chap.  XXXVII.  ;  Lane 
V.  WUhm:  10  East,  241.  S-e  «l«o 
Smith  V.  yi-iitlin-i.  I  V.-.  i»n.  "*'2 ; 
lAtngslow  V.  Lnngnloii:  21  Beaw  iiiii  i 
Ciratilt  v.  Pirri/.  23  lUav.  27."> :    llox  v. 


Itiirrelt,  L.  R.  3  E<(.  244 ;  CUbborn  v. 
( 'lihlxini.  i)  If.  .lur.  381  ;  Harrit  v. 
Harris,  Ir.  R..  3  E<1.  tllO ;  UnifrOt  \. 
I  'urlis,  [  189.'>)  1  Ir.  H.  23.  But  w-  also 
Pauhnn  V.  WiViiigton,  2  P.  W.  rM; 
WHmih  v.  Pi(jgiiit,  2  Ves.  jun.  351  ;  l>oth 
which,  however,  arose  on  dispositions 
by  <li  -1.  Vimiilt  V.  Pern/,  ami  the 
later  case  of  Re  Hagot,  [!8n3|  3  Ch.  348, 
Jin-  nfiTri'il  to  in  Chap.  XXIX.  in 
connection  with  the  question  of  risidu- 
ary  'uMpiretA 


KKrKtT   (»K    MISTAKK. 
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ill)  aa  to  put  thf  jxmsoiim  actuully  cnfitlfil  mulrr  ilic  will  of  A,,  rHtrrni  \i» 
who  ttx)k  IxMii'fitM  uiuicr  the  will  of  II..  to  their  election.     L„nl  ' 

Kltlon  decidfd  in  the  iiejiutive.  olwerviiiu  that  he  fomui  no  autlioritv 
for  holding  iiion-  reeitul,  without  niore,  to  amount  to  j-ift,  or 
lii'tnonstration  or  intention  to  jjive. 

.And  ill  AtlinitH  v.  AduiiiH  (/).  a  devise  nnd  lM'<|ueHt  to  trunteeo  i,/,„„,  ,. 
of  real  and  j)«M.sonul  estate,  suhjeet  to  the  dower  and  thirds  at  ''''"""■ 
conunon  iiw  of  the  testator's  wife  in  and  out  of  his  real  estates, 
(the  testator's  interest  therein  heinn  ""  »-(|uitv  of  n'deni|>ti«>n  and 
not  liable  to  dower.)  ujk)!!  trust  to  receive  the  income,  and  pay 
the  same  or  the  overplus  thereof  after  dednctiiiK  the  dower  lir 
thirds  of  his  said  wife  f»»r  the  maintenance  of  his  children,  was 
held  not  to  give  the  wife  by  implication  a  rentchar>.'e  e<|u.d  to 
wiiat  dower  out  of  the  whole  estate  would  have  amounted  to. 

Xor,  it  seems,  will  a  mistaken  belief  by  a  testator  as  to  the 
ownership  of  property  enlarge  the  operation  of  an  express  gift  (./). 

■'  It  .seems,  however,  that  if  a  testator  unei|uiv<Mally  refer  to  a   it.f, ,.  n,  ,•  i,,. 
(lis|K)»ition  as  made  in  that  his  will,  which,  in  fact,  he  has  not  ♦'  -'"'"r  ••>  " 
made,  the  intention  to  make  such  a  disposition,  at  all  events,  will  'iim!l"'i',',  ",'|„„ 
be  considered  as  sufficiently  indicated '"  (//).     In  .such  ca.s«'s  "  the  '         " 
Court  has  taken  the  recital  as  conclusive  evidence  of  an  int^-ntioq, 
to  give  by  the  will,  and,  fast^'ning  upon  it,  has  given  to  the  erroneous 
recital  the  effect  of  an  actual  gift,"  differing,  in  this  respect,  from 
the  cases  in  which  "  the  testator  .says  that  only  which  anif.uiits  to 
a  declaration  that  he  suppo.s«'s  that  a  party  who  is  referred  to  has 
an  interest  independent  of  the  will,  and  in  which  the  recital  is  no 
evidence  of  an  intention  to  give  by  the  will,  and  cannot  1m'  treat«'d 
a.s  a  gift  by  implication  "  (i). 

Thus,  where  (/)  a  testator  becpieathed  one  moiety  of  certain 
leasehold  estates  to  E.  ;  and  if  she  should  die  before  twenty-one, 
to  G. ;  and  if  he  should  die  before  a  certain  event,  to  another 
fierson  ;  and  after  her  death,  to  A.  ;  and  provided  that  in  ca.se 
A.  should  die  without  issue,  and  E.  or  (J.  should  be  then  living. 


lii.i  will. 


if)  I  Hare,  ,537  ;  scr  also  Ihnilnn  v. 
Smilh.-i  J.  &  Ut.  .■>4";  H'llph  v.  W(il- 
*-».  it  U  J.  Ch.  328;  cf.  iV,  stroll  v. 
CiiHifota.  3  Hare,  2i\T\  wlu-rc  the  wonln 
»tri'  iiKirr  propt'rly  yioviU  of  original 
ihanji-  than  of  rreital. 

{'J)  Uuunmll  V.  Dtinninij,  [l!K)i] 
1  til.  .')12.  Seil  quaere,  whether  the 
dictum  of  .loyee,  .1.,  in  this  ease  is 
consistent  with  the  decision  in  He 
/AK/o/.riWtSJSCh.  348. 

(A)  Mr.  Jarman.  in  the  first  edition 
of  this  work,  p.  462. 


(I)  I'er  Wigram,  V.r.,  .|rf«m^  v. 
Adam.i,  1  Hare,  .'UO,  and  per  I^mi 
liroiiiihain,  Yate-t  \.  Tluiminiii,  :(  CI.  & 
Kin.  572.  The  ditferenee  appears  to 
have  lieen  overlookeil  in  Hall  v.  I.ielrh 
U.  R.,  9  K.(.  37t>. 

{})  Hibin  V.  Wnlkrr.  Ami).  (Itll.  As 
to  Fritlfrick  v.  Hull,  1  Ves.  jmi.  3<J»i. 
qii.  See  also  Fun, !.,.■>  v.  I'hrnr,  3fi 
W.  R.  .VJl.  where  the  ol.liliTated  name 
of  a  lettatee  w.a.H  Miipp|ii«|  hy  a  niihiw. 
ijuent  reference  in  the  will ;  ante,  p.  ItiO. 
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CHAITER  XIX. 


Implication 
of  bounty 
from 

<lir«?tion  to 
pay  debt. 


AHHumption 
by  testator 
that  his  will 
contains  a 
devise. 


GIFTS    BY    iMPUCATION. 

or  either  of  them,  the  said  moiety  of  his  leasehold  nicssmifii's, 
before  givea  to  the  said  A.,  should  go  to  E.  and  G.  Sir  T.  Sow.'H, 
M.K.,  thought  it  quite  clear  that  the  second  devise  related  Ui  tlie 
other  moiety  not  before  devised,  as  the  manner  in  which  it  wiw 
given  was  inconsistent  with  the  disposition  of  the  first  nidicty, 
which  A.  was  not  to  take  until  after  the  death  of  E.  anil  (J.  He 
further  held,  that  the  Court  would  imply  a  gift  of  the  .-^imnd 
moiety  to  A.  and  her  issue,  (the  issue  taking,  since  there  was  m 
gift  over  except  on  the  death  of  A.  without  issue.)  with  lontin 
gent  limitations  over.  There  could,  he  said,  lie  no  doubt  of  tlie 
intention,  and  the  words  of  gift  being  omitted  by  mistake,  tlip 
tJoiirt  would  supply  them. 

A  mere  direction  to  pay  a  debt  which  the  testator  siipposts 
to  be  due  from  him,  does  not  involve  any  intention  of  bdunty, 
and  therefore,  if  a  testator  directs  his  executors  to  pay  "  a  dil.t  of 
3(K)/.  due  by  me  to  A.,"  and  he  only  owes  A.  200/.,  this  is  not  an 
implied  legacy  to  A.  of  KM  (/)■  Jiut  an  intention  of  bounty 
may  ap{)ear  from  the  terms  of  the  will.  Thus,  in  Re  Hour  (/), 
a  testatri.\  who  was  executri.x  and  residuary  legatee  of  her  deceased 
husband's  will,  bequeathed  to  her  grandniece  "  the  sum  of  'MM)}. 
in  addition  to  the  sums  owing  to  her  from  my  late  husband's 
estate,"  and  it  was  held  that  this  amounted  to  a  bequest  to  thi- 
grandniece  of  two  sums  of  500/.  each,  for  which  the  husband  had 
given  her  an  I  0  U  and  promissory  note,  which  were  not  enforceable 
for  want  of  consideration  (in). 

•'  Implication,"  said  Lord  Westbury  in  Pa-ker  v.  T<xM  (n), 
"  may  either  arise  from  an  eUiptical  form  of  expression,  wliidi 
involves  and  implies  something  else  as  contemplated  by  the  person 
using  the  expression,  or  the  implication  may  be  founded  upon 
the  form  of  gift,  or  upon  a  direction  to  do  something  which  cannot 
be  carried  into  effect  without  of  necessity  involving  something 
else  in  order  to  give  effect  to  that  direction,  or  something  else 
which  is  a  consequence  necessarily  resulting  from  that  direction." 
The  ca.se  in  which  this  was  said  affords  an  example  of  the  forn.cr 
kind  of  implication,  a  devise  "  to  the  first  son  of  T.  severally 
and  successively  in  tail  male  "  being  read  as  a  devise  "  to  the 
first  and  every  other  son  "  ;  otherwise  the  phrase  "  severally  and 
successively  "  would  have  been  without  meaning. 


(it)  WilnoH  V.  Morley,  5  Ch.  D.  770. 

(/)  [1898]  1  t'li.  153.  See  WhitfiM 
V.  Clemmtnt,  1  Mer.  402,  not  BO  clear  a 
case. 

(m)  Compare    Re    Uodgaon.    [1899] 


1  Ch.  066.     These  cases  may  be  Ircatwl 
as  illustrations  of  the  nile  falsa  demon- 
Rtratio  non  nocet ;  see  Chap.  XXXV. 
(n)  llH.L.Ca.U3,161. 
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Implication  of  the  latter  kind  descrilxjd  by  Lord  WVstbury  is 
siHii  when  from  a  direction  that  certain  persons  shall  deal  with 
the  rents  of  an  estate  in  a  particular  niarner,  a  devi.se  of  the  estate 
to  those  persons  has  been  implied  (o) ;  or  when  from  a  direction 
to  invest  real  and  jn-rsonal  estate  is  implied  a  trust  to  sell  the 
real  estate  (/)). 

Fiat  a  gift  which  is  confined  by  unambiguous  terms  to  a  sjH'cific 
iiait  of  a  testator's  pro{)erty,  as  a  bequest  of  "  all  his  cai)ital  in 
ready  money  and  bank  billets,"  will  not  be  extended  so  as  to 
include  the  entire  jwrsonalty  by  a  mere  intriniuctory  clause  de- 
claring the  testator's  intention  to  dispose  of  all  his  proi)erty.  It 
would  Ik'  different  if  the  testator  himstdf  referred  to  the  bequest 
as  including  all  his  property  (7). 

An  example  of  an  erroneous  reference  in  a  codicil  to  a 
(ILsixisition  made  by  the  will  operating  as  a  gift  occurs  in 
Jordan  v.  Fortescue  (r) :  under  a  gift  by  codicil  of  "  50<)/., 
in  addition  to  1,500/.  before  be<iueathed  "  to  the  .same  {K>rson, 
there  having,  in  fact,  been  only  two  legacies  of  500/.  each 
lu'cjueathed  to  him  by  will  and  first  codicil,  it  was  held  that  there 
was  a  gift  by  implication  of  2,000/.  But  it  must  be  remembered 
that  though  words  such  as  those  used  in  the  last  case  may  by 
implication  effect  an  increa.se  in  the  amount  of  the  first  gift,  yet 
the  rule  that  a  clear  gift  is  not  to  be  cut  down  by  subseciuent 
words  of  doubtful  import  prevents  them  from  having  any  operation 
where  their  effect  would  be  by  implication  to  diminish  the  first 
gift  (n). 

And  where  a  testator  expresses  an  intention  to  make  up  a 
person  s  existing  fortune,  derived  either  under  his  own  will  or  give  what  will 
from  other  sources,  to  a  certain  sum,  and  for  that  purpose  gives  certain  sum. 


Jordan  v. 
Fiirtt'f<eup. 


Int<'ntion  to 


(.,1  Sw  Kx  jxnte  Wynch,  .■>  U.  M.  &  (!. 
188.  a;ul  caws  thiTi'  cited.  See  alxo 
Sticliiirijh  V.  Xiwhurgh,  Sug.  I^aw  of 
I'Kip.  ;(l)7  :  a  devise  of  thi'  estates  in 
the  (iiiiitteil  county  (see  above,  p.  48(i) 
win  implied  from  the  name  and  arms 
iIhusc,  the  leasing  power,  and  other 
|iiut<  of  the  context.  And  see  lAimjston 
V.  Linijahn,  i  CI.  &  Fin.  I!)4,  and  other 
oases,  ante,  pp.  58(!  et  seq. 

(/■I  .l//?ir<-  V.  JiimK,  I"  .Sim.  121. 

(1/1  ir.y/(V  V.  If,i//if,  1  D.  F.  &  J.  410. 
Ciitiipare  Hniinmll  v.  Dunning,  supra, 
p.  Ii23,  note  (j).  See  also  oanin  eitwl 
•  'liap,  XLV.  showing  the  ini'fficaey  of 
llie  woitl  ■'  estate,"  occurring  iii  the 
iiitioluitory  clause  of  a  will  made 
before  I«.'t8,  to  pass  the  fee-simple. 

ir';  10  Beav.  25'.);    sec  ah-o  Hriycs  d. 

J.      VOL.    I. 


Foorde  v.  Foorde,  2  W.  Bl.  ti!)8  : 
Edmunds  v.  Wnmjh,  4  Drew.  27i> ; 
Fnrrtr  v.  St.  Cnthnrinr'n  CiMi'ie,  !<.  K., 
It)  Eq.  10.  In  Morgan  v.  M iddiemii", 
:W  Hea.  278,  Komilly.  .M.H.,  refused  to 
follow  Jordan  v.  Fortt^witf,  althouuh 
the  intention  was  clear. 

(k)  Mann  v.  Fuller,  Kay,  (124  ;  l/or- 
don  V.  hoffmntin.  7  .Sim.  2!1.  ante,  p.  188. 
As  to  ri-eitals  in  wills  as  to  an  'its  of 
ailvanees  made  liy  testators  to  their 
children,  see  Re  Aird'i  Kulnlr,  12  Ch. 
D.  2!>1  ;  Re  Taylor's  Eataf-.  22  Ch.  D. 
495;  Jle  »■.««/,  .12  Ch.  U.  517;  Re 
KrUey.  m\o\  2  Ch.  4ti.5.  The  state- 
ment in  the  text  was  referred  to 
with  approval  by  tloyce,  ,J.,  in  Re 
Stijfleke,  infra,  p.  62l(,  note. 
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ciurTER  XIX.  a  legacy  which  proves  to  be  insufficient,  the  legatee  shall,  ncvcr- 
theless,  have  the  sum  8|ieciP«(l  and  intended  for  him.  Thus,  in 
Ouseleij  V.  Amtruther  (t),  where  a  testator,  reciting  that  iiiulcr 
a  settlement  his  wife  would  have  an  income  of  1,56<)/.,  dir<'(te(l 
his  trustees  to  add  an  annuity  cf  440/.,  so  as  to  raise  his  wife's 
jointure  to  2,()0()/. ;  the  income  under  the  settlement  heini;  less 
than  was  sup()o.sed,  the  wife  was,  nevertheless,  held  entitled  \u 
have  it  made  up  to  2,(KM)/.  It  dm-s  not  follow,  however,  tliat  in 
the  converse  case  of  the  income  being  more  than  the  t(>tutiir 
supposed,  the  wife  would  have  been  entitled  only  to  the  2.ikki(., 
for  a  clear  gift  will  not  be  cut  down  by  subsequent  words  of  tloulitfnl 
import  (u). 

And  in  Ires  v.  Dmhjson  (r),  a  testatrix,  upon  a  contingency 
which  (as  she  showed  by  her  will)  she  expected  not  to  hi^  (and 
which  was  not)  ascertained  until  after  her  own  death,  beipu-athed 
a  life  ainniity  of  4(»/.  to  A.  ;  she  then  liequeathed  to  A.  .id/,  free 
of  duty,  and  afterwards  by  codicil  said,  "  I  increa.se  the  immediate 
annuity  of  30/.  left  by  my  will  to  A.  to  an  annuity  of  M.  duty 
free."  It  was  held  by  Sir  W.  James,  V.-C,  that  the  plain  n1ea!lin^ 
of  the  words  of  the  codicil  was  that  A.  was  to  have  an  auTuiity 
of  50/.  in  addition  to  the  ccmtingent  annuity  of  40/. 

In  these  cases,  it  will  be  noticed,  there  were  words  of  gift  as 
well  as  of  recital. 

Mr.  Jarman  continues  («■) :  "  And  even  where  the  testator  has 
evidently  mistaken  the  law  resfx-cting  the  devolution  of  his  projKTty, 
yet,  if  he  has  by  his  will  shewn  very  clearly  an  intention  that  it 
shall  devolve  according  to  such  mistaken  notion,  the  intention 
will  prevail.  An  early  case  (r)  presents  a  very  nice  question  of 
this  nature. 

"  A  testator  having  issue  by  C.  three  daughters,  S.,  A.,  and  E.. 
devised  to  C.  for  life  all  his  freehold  wherever,  until  S.  his  heir 
came  to  twenty-one,  paying  to  the  heir  10«.  during  the  term,  ami 
to  the  rest,  after  fifteen  years  old,  20s.  a-piece,  and  the  lioir  to 
i)ay  to  A.  and  E.  100/.  a-piece,  40/.  at  the  decease  of  the  wife, 
&c. ;  and  if  S.  his  heir  died  without  heir  before  twenty-one,  so 
that  the  lands  descended  and  fell  to  A.,  then  A.  to  pay  to  E.,  &o. 
It  was  argued  that  S.  took  nothing  under  the  will  by  implication. 


Reference  to  a 
person  as  lieir 
held  to  create 
a  devise  hy 
implication. 


(/)  10  Bcav.  4.'>3.  Compare  Thomfi- 
mn  V.  \YhiUb)ck.  .">  .Tor.  X.  S.  !»!»1.  Sie 
also  EiiM  V.  Cook.  2  Ve«.  sen.  30. 

(«)  Ki  Sajfkkt.  [liHHil  2  Cli.  301. 
(liasontiiig  irimi  Lord  Hardwicke's 
dieliiiii  ill  MiliKr  v.  Miliar.  I  Ves.  sen. 


ItWi,  which,  however,  was  ri|>iati'<l  by 
Leach.  M.K.,  in  Tiemr  v.  Trtior.  '. 
Kuss.  24. 

(i)  L.  U.,  !>  E(|.  401. 

(«•)  First  wl.  p.  4ti3. 

(J-)  Tilly  V.  f:»%cr,  3  K.I..  .-.S!i. 
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th.rr  being  no  express  devise  to  her.     But,  on  the  other  f.ide,  it  niAPTER  xix. 

W.1S  ((intended  that  S.  was  sole  heir ;  for,  it  was  all  one  to  devise 

to  her  a.s  to  make  a  stranger  heir  of  his  land  ;  and  here  the  daughter 

S.  WHS  not  sole  heir  unless  made  so  by  the  intent  of  the  will,  whiih 

six  times  called  the  eldest  daughter  his  heir  ;    otherwi.se  A.,  the 

yoiiii;,'«T  daughter,  would  have  equal  share  in  the  land  and  also 

the  legacies.     Lord  ('.  J.  Hale  -' The  testator  was  mistaken  in 

his  intent  that  the  eldest  daughter  was   his  heir,   but  intended 

his  lands  should  go  according  to  that  mistake  ;    also  she  that  is 

railed  heir  is  to  pay  the  portions  to  the  yoiniger  daughters,  and 

no  provision  is  made  for  her.     Therefore,  albeit  there  is  no  express 

devise  to  S.,  yet,  she  being  named  his  heir,  this  is  suHicient  to 

exclmle  the  rest,  and  to  make  her  sole  lieir ' "  (y). 

Hut  in  Gontd  v.  Gimld  (z)  Romilly,  M.R.,  declined  to  infer  from 
the  testator  describing  his  nephew  as  his  heir-at-law  that  he  meant 
him  to  take  under  a  devi.se  to  "  my  customary  heir."  although 
that  construction  was  supported  by  another  part  of  the  will. 

.\n  erroneous  recital  or  statement  as  to  the  devolution  of  propertv 
will  not  operate  to  prevent  it  from  being  included  in  .i  residuary 
gift.    These  cases  are  considered  elsewhere  (a). 

It  is  explained  in  Chap.  XXX.,  sect,  iv.,  that  a  clear  betjuest 
made  in  consequence  of  a  mistake  oi.  the  part  of  the  testator  is, 
nevertheless,  as  a  general  rule,  effective. 

The  dispositions  of  a  will  may  be  modified  by  a  codicil  shewing  Mi.-roii,il 
a  clear  indication  of  the  testator's  intention  to  make  somi^  dis  ".1*1!"''^ 
position  inconsistent  with  the  dispositions  of  the  will,  even  if 
the  dis{)osition  in  the  codicil  is  preceded  by  an  erroneous  recit  il 
of  the  dispositions  of  the  will.  Thus  in-  Re  Margitson  (b)  a  testator 
by  his  will  gave  to  his  daughter^  an  estate  tail  in  his  real  property, 
and  an  absolute  interest  in  his  personal  pro{)erty.  By  a  codicil, 
after  reciting  that  his  daughter  would  take  an  estate  for  life  in 
his  projierty  with  remainder  to  her  issue,  he  directed  that  the 
life  estate  should  be  for  her  separate  use,  that  she  should  have  a 
power  of  appointing  a  life  estate  to  a  liusband,  and  that  ii  she  shouhl 
have  more  than  one  son,  and  her  eldest  son  shoidd  inherit  certain 
proprty,  then  her  second  son  should  succeed  to  the  property, 
given  by  the  will ;  it  was  held  that  the  estates  given  by  the  will 
were  modified  by  the  codicil. 


(;/)  Ncp  TnyUr  v.  H>6,  Sty.  301. 
ante,  p.  4.">.">.  note  {/) ;  Porter  v.  Mftnon, 
I  V.  •).  i  S.  !77.  f'nmparc  Jni-l-T.n  v. 
Cmig.  I.j.liir.  HII. 


(i)  .32  Be*.  391. 

(n)  ChapM.  XXV.  and  XXIX. 

(h)  18  h.  T.  172. 
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cHAPT«n  vix.      "  But  the  disposition  of  a  will,"  as  Mr.  .larman  pointa  out  (,), 

—  "  will  not  be  disturbed  by  an  erroneous  recital  of  its  contiiits  in 

a  codicil,  unless  a  design  to  revoke  or  mwlify  the  disposition  in 

tlie  will  can  be  fairly  collected  from  the  whole  instrument. 

Erron.,™^  "  Thus,  where  (d)  a.  testator,  after  bequeathing  certain  U-jjan.-s 

rcf.roiuf  in      j^,  |,i^  ^jfp   devised  to  her  for  her  life  certain  leaseiiold  premises 

ai'!""ilm"uf  at  North-Aood,  and  he  gave  his  leasehold  estate  at  Wrentnall. 

•*"■  *'"  and  his  estate  at  Northwood,  after  his  wife's  death,  and  the  nsidut' 

of  his  estate,  to  other  persons.     In  a  codicil,  executed  on  tlio 

same  day,  he  directed  that  the  bwpiest  to  his  wife  in  his  will  should 

be  in  full  of  all  her  claims  on  his  estate,  except  the  estate  for  life 

of  his  '  wife  and  her  assigns,  in  the  premises  at  Wrentmill,  aiiytiiin;; 

in  the  foregoing  will  to  the  contrary  notwithstanding.'     It  was 

conU-nded,  that  the  widow  was  entitled  to  the  Wrentnall  estate, 

under  her  husband's  codicil,  it  being  manifest  by  the  coniludin- 

clause  that  he  intended  to  give  her  something  to  which  she  liad 

no  right  by  the  will ;   but  the  Court  decided  against  the  widow's 

claim.    Lord    Kenyon  said,  that  the  intention  must  be  coll.ctod 

from  the  will  and  codicil  taken  together,  and  it  was  ino.Mwsil.l,. 

not  to  see  that  the  word  '  Wrentnall '  was  written  in  the  codicil 

instead  of  the  word  '  Northwood.'  " 

So  in  Vatujhan  v.  Foakes  (e),  where  a  testatrix  bequeathed  the 
residue  of  her  estate  to  A.,  and  by  a  codicil,  reciting  that  gift, 
and  that  A.  might  die  before  her,  she  in  that  case  appointed  li. 
and  C.  her  residuary  legatees  ;  and  afterwards  the  testatrix  made 
a  second  codicil  to  her  former  one,  as  follows  :— "  As  the  death 
of  Mrs.  W.  [the  mother  of  B.  and  C]  has  taken  place,  and  as  het 
two  children  will  ultimately  become  my  residuary  legatees,  the 
15/.  she  was  to  have  T  give  to  D."  It  was  held  by  Lord  Laiigdah", 
M.R.,  that  the  first  codicil  was  not  disturbed  by  the  second. 
"  There  is  a  misrecital,"  he  said,  "  of  what  she  had  previously 
gi\en  ;  she  recites  that  as  an  absolute  which  is  only  a  contingent 
gift ;  if  the  word  may  had  hv>'n  used,  instead  of  u-ill,  the  recital 
would  have  been  in  exact  conformity  with  the  prior  gift." 

But  this  principle  of  construction  is  not  confined  to  the  cii.«t' 
of  a  will  and  codicil ;  it  has  also  been  applied  to  a  misrecital  (kcuii in;; 
in  the  same  instrument  as  the  disposition  souglit  to  be  disturbed. 


Misrocital  of 
dixpoBition  in 
the  same 
inatiumi'nt. 


(r)  First  ed.  p.  4(>4. 

(d)  Shnall  V.  Oaklnj.  7  T.  U.  4!t-'. 

(f)  1  K«>.  .^S  ;  srf  also  linmliild  v. 
Pophim.  1  1'.  W.  'A.  Jnd  point  ;  «.• 
Smith,  i  .1.  &  H.  :m  :  It-  Aiiinir-:  K:< 
late,    :i:»    H<'»v.     It>:i;     HUhmlmn    v. 


PoM'ir,  inc.  R  N.  S.  780 (on saiiif  Willi: 
Mactiiizie  v.  Hnidhuri/,  Xt  Hiav.  tii:; 
Ciishij  V.  Milliiujtim,  38  L.  .1.  <".  1*.  :!7:!: 
Sugent  v.  Xugnit,  8  Ir.  Ch.  It.  7S 
<\itii|Kii'.'  tlii-  •^■«-''  "f  •■iil^liti<'i'-«! 
Ii'gacit^  given  by  c<  clieil,  ante,  p.  ()25. 


IMlM.ir.\T|t)N    KltnM    IIKMSKS   AMi    HKylKSTS   (IN    liKATll 


CCfl 


"liiis,  ill  Smith  V.  Filyjiralil  ( /),  wIutc  a  tfstutor  lMM|uciitlic«l  mcvhihI  «  iuptek  m\. 
Icimcit'S  to  Ih'  piiiil  out  "f  tl)t>  debt  owing  to  him  fniiu  the  Nabob 
of  A.,  ami  if  any  of  the  Icjiatees  died  Iwfoiv  hin»  he  (iiivo  tlifir 
l.M'iuicn  to  S.,  and  "  aft<>r  all  the  logarios  arc  paid  (cxcopt  those 
nicntiomHl  from  tlio  Nabob's  debt,  as  thov  may  n'(|iiiic  tinu)  all 
such  balance  as  shall  remain  oveiphis  (exclusive  of  the  Nabob's, 
willed  to  S.)  to  1m>  equally  divided  amonj;  the  trustees,"  it  was  hehl 
bv  Sir  W.  (irant,  M.  H.,  that  the  residue  of  thi-  debt  not  i  Afiausted 
hv  the  jefjaeies  was  not  given  t<»  S.  by  implication.  He  said  :  "  'I'lie 
liiiiL'uage  refers  to  somethin<i  as  already  done,  somethiiif;  that  he  had 
jjiven  or  supposed  he  had  given  to  S.  If  in  the  preceding  pari 
tliere  was  nothing  that  could  in  any  way  answer  the  description  of 
what  he  here  says  he  had  willed  to  S.,  there  w«)uKI  then  be  room 
for  the  aj)pli'"iticn  of  the  dtRtrine,  that  a  declaration  by  a  testator 
that  he  had  given  somethiiig  is  sufficient  evidence  of  un  intention 
to  give  it.  and  anKUints  to  a  gift ;  but  the  (piestion  here  is,  whether 
he  did  not  mean  to  describe,  however  inaccurately,  that  which  he 
had  before  actually  given.  Without  denying  that  the  recital  of 
a  gift  as  antecedently  made  mey  amount  to  a  gift,  the  Court  ought 
to  see  very  clearly  that  there  is  nothing  in  the  will  to  which  the 
recital  can  refer,  before  it  is  turned  into  a  di.stinct  bequest." 

Where,  however,  the  terms  of  the  prior  disposition  are  thejn-   Anii.inniiy  in 
.selves  ambiguous    their  construction  may  pro|M>rly  be  guided  by  "y"ril,'.'itri''in' 
a  recital, couched  in  mor;  j. reci.se  language,  in  a  codicil.     Thus,  in  loliiil. 
Darlei/  v.  Martin  (r/),  where  a  testator  bequeathed  leaseholds  to  A. 
for  life,  and  after  her  death  to  her  i.ssue,  and  "  in  default  of  such 
issue,"  to  B. ;    and,  by  a  codicil,  recited  that  he  had  bequeathed 
the  leaseholds  to  B.  after  the  death  of  A.  and  "'  in   lefault  of  her 
leaving  lawful  i.ssue  " ;    it  was  held,  that  the  gift  over  in  the  will 
being  capable  of  importing  a  bequest  over  if  no  i.ssue  were  living 
at  the  death,  it  ought  to  l>e  inferred  that  the  testator  employed  it 
in  that  sense,  because  in  the  codicil  he  referred  l>   it  as  if  it  were 
a  gift  over  in  default  of  A.'s  leaving  issue. 


n.    Implication  fh)r  Devises  and  Bequests  on  Death  of  a  i.  DtNtiiiuof 

Person  simply.     1.  .i^loK'-alEstdiv.     "  It  is  a  well-known  ma.xim,"  '"'pli' «''<"'»■' 

^  '  ...  I"  real  t'statf. 

says  Mr.  Jarman  {h),  "  that  an  heir-at-law  can  only  be  disinherited 


(f)  3  V.  *  B.  2 ;  Bee  also  Phillips  v. 
f^hiimbcrlaiiir.  4  VvH.  .51. 

(;/l  i:t  (".  H.  (W3 ;  Hcu  also  per  Lonl 
Bniiiahivm,  10  CI.  !;  Kin.  I"  ;  llrnyrr  v. 
Riiper,    0    VV.     R     134;    Re     Vtnn, 


MlMUl  2  Ch.  .52. 

(A)  First  (il.  p.  4t>.").  The  liwIiiiK 
case  on  the  (lix-trinc  in  iiucHtiim  is 
(ittrdntr  v.  Sk-Uhtn,  \';i:xa\x;iu,  2iV.I  ; 
Tudor,  L.  C.  (4tli  f<l.),  p.  388. 
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cstaU;  by 
implication. 


cHArTER  XIX.  by  express  (It  vise  or  necessary  implication,  and  that  iniplicatidn  Imji 
been  defined  to  be  such  a  strong  probabilif  v  that  an  intention  ti >  the 
contrary  cannot  be  supposed  (i).  In  the  appHcation  of  this  priiK  ipl.. 
one  chief  topic  of  controversy  has  been,  how  far  a  devisi;  to  aiiv 
person,  in  the  event  of '  on-existence  or  on  the  decease  of  anot  Ikt. 
indicates  an  intention  tu  make  the  last-named  person  a  prior  oIiJim  t 
of  the  testator's  bounty.  In  such  cases  it  is  probable  tiial  the 
{•erson,  whose  non-existence  is  made  the  contingency  on  whicli  tho 
devise  over  is  to  fall  into  possession,  is  placed  in  this  position  for 
the  purpose  of  taking  the  j)roperty  in  the  first  instance  ;  and  tins 
probability  is,  of  course,  greatly  strengthened,  if  the  devisee  is  the 
person  on  whom  the  law,  in  the  absence  of  disposition,  would  cast 
the  property.  Hence  it  has  become  a  settled  dist'^ctio",  that  a 
devise  to  the  testator's  heir  after  the  death  of  A.  '^  ■'  i  on  A. 
an  estate  for  life  by  implication  ;   but  that,  unc'  •  to  15., 

a  stranger,  after  the  death  of  A.,  no  estate  will  arise  i.  Sy  itnpli- 
DiviM!  to  the  cation  (/).  This  is  an  exact  illustration  of  the  uiffererce  l)et\vpon 
'i'"''fh"fV"  "^c^s^T  implication  and  conjecture.  In  the  former  case,  the 
gives  A.  an  inference  that  the  testator  intends  to  give  an  estate  for  life  to  A.  is 
irresistible,  as  he  cannot,  without  the  grossest  absurdity,  be  suppo.sed 
to  mean  to  devise  real  estate  to  his  heir  at  the  death  of  A.,  and  vet 
that  the  heir  should  have  it  in  the  meantime,  which  would  Im"  to 
render  the  devise  nugatory.  On  the  contrary,  where  the  devisee 
is  not  the  heir,  however  plausible  may  be  the  conjecture,  that  bv 
fixing  the  death  of  A.  as  the  period  when  the  devise  to  B.  was  to  take 
effect  in  possession,  the  testator  intended  A.  to  be  the  prior  tenant 
for  life,  yet  it  is  possible  to  suppose  that,  intending  the  land  to  go 
to  the  heir  during  the  life  of  A.,  he  left  it  for  that  period  undisposed 
of.  In  some  cases,  indeed,  we  find  it  laid  down  without  any 
qualification,  that  a  devise  to  B.  upon  the  death  of  A.,  raises  an 
implied  estate  in  A.  ;  but  such  dicta,  even  if  accurately  reported 
(which  is  often  doubtful),  cannot  weigh  against  the  current  of 
authorities,  grounded  on  acknowledged  principles  of  law  {k). 

Hro.  Al>.  D.V.  pi.  .521:  8  Vin.  iU,).!. 
.•ii ;  2  Krccni.  270  ;  T.  .loi>.  !•»  ;  Viiuuli, 
2«3  ;  1  K(|.  Ab.  1!»7.  |>1.  •> :  1  Vcrii.  iJ; 
2  Vcrii.  .•>72  .  5  Vc».  804  ;  18  Ves,  W :  1 
,Mir.  414  ;  I  S.  &  St.  .'544 ;  5  »  &  .\lil. 
722  ;  !)  B.  &  (,'r.  218  ;  but  wx-  e(mtr»  1 
P.  W  472 ;  2  Eq.  Ab.  3»3.  pi.  .'>,  3  , 
pi.  14,  which  Bt'cius  incoiwintcnt  with. 
and  ia overborne  by,  the  roa8.s  of  auth"- 
rities.  The  point,  indeed,  wax  nut 
definitely  dispotied  of. 

(<■)  Ex  iMirU  Itutjrrs,  2  Mad.  iVi.     ^Slt• 
also  Den  A.  Franklin  v.  Trout,  1,")  East, 


(i)  1  V.  &  B.  4tMl ;  '•  nitessary  impli- 
rntion  i.t  that  which  Icavest  no  room 
to  doubt,"  per  Lord  ManHficld,  in  Jonns 
V.  Mnrgan.  Kcariie,  C  B.  App.  No.  III.  ; 
and  Hee  3  Ves.  113.  "  There  in  hardly 
any  casi'  where  implication  i»  of  neces- 
sity, but  it  ia  called  necessary,  because 
the  Court  finds  it  so  to  answer  the 
intention  of  the  devisor,"  per  Lord 
Hardwicke,  Conyton  v.  Htlyar,  2  t'ox, 
.348,  cited  by  Knight  Bnice,  L..J.,  « 
U.  M.  (J.  j,->4. 

(/)  Year  Book,   13  Hen.  7.  fol.   17  : 


IMIM.K  ATION    KRIIM    UKVI.SKf*    .\N1>    IIKl^lKSTS   ll\    KKATH. 


r,:»l 


•  of  course,  it  is  not  CMwntial  to  tho  tliMtrinc  that  Ilit-  will  slioiiKi   <  iiArrita  xix. 
(li.sdilH'  tin-  ili'vistH-  as  thf  lu-ir  appan-nt  or  licir  prf.-<uiri|>tiv('  of    |>,u«,.  n.-.'.l 
til.'  tfstator.     Thiw,  a  di-visf  '  to  iiiv  i-ldt-st  son  H.  after  the  ilcatli   ^!|.'j,),"','i'^' 
of  A.,'  woukl  raisw"  an  iniplit'd  I'statt-  for  life  in  A.,  the  fai-t  Ininn  heir. 
that  It.  is  the  heir  apparent,  though  not  designated  as  sueh.     The 
iiutiicrities  do  not  distinctly  inform  us,  however,  whetiier,  in  order 
to  raise  the  implication,  the  devis«>  must  Ix*  to  the  |KTson  wln», 
according  to  the  state  of  events  at  the  making  of  the  will,  would  Ih' 
the  testator's  heir,  or  the  |R'rson  who  eventually  In-comes  such. 
The  former  set-ms  to  be  the  prcferalile  dtxtrine  ;    for  to  treat  it  as 
iDiiIvin"  to  the  eventual  heir,  would  Im-  to  construe  the  will  accord-    Wlinh.  r 

''■   •      '^.  .  .       .  ■■        .  ,1  1        •      •    1      iliAiscc  must 

iiig  to  subsi'iiuent  events,  ni  opposition  to  a  fundamental  prmciple   |„,  ^^,,^^  „,  ,;,, 

of  construction.     If,  therefore,  a  testator  having  two  sons,  A.  ami  <'"''*■ 

H..  devise  real  estat<>  to  H.  (the  younger  son)  after  the  decease 

of  his  (the  testator's)  wife,  this  would  not,  it  is  conceived,  give  to 

the  wife  an  estate  for  lift;  by  implication,  though  it  shouhl  h!ip|M'ii 

that,  by  the  decease  of  A.,  the  elder  son,  without  i.ssue  in  the 

testator's  lifetime,  the  younger  son  (i.e.  the  devisee)  hud  Ijecome 

his  heir.    On  the  other  hand,  if  a  testator,  whose  issue  wa-s  an  only 

(iuighter,  devised  real  estate  to  such  daughter  after  the  death  of 

his  wife,  and  it  hapjiened  that  he  had  a  son  afterwards  born,  who 

survived  him,  the  sound  conclusion  would  .seem  to  be,  that  the  wife 

miulil  take  an  implied  estate  for  life,  though  the  ulterior  devisee 

was  not  in  event  the  testator's  heir  ;  the  result,  in  short,  iH'ing  that 

the  implication  iwcurs  wheivver  the  express  devise  is  to  the  jK-ison 

who  is  the  testator's  heir  apparent  or  presumptive  at  the  date  of  the 

will,  and  not  otherwi.se  (/).     Perhaps,  when  the  distinction  between 

a  (levi.se  to  the  heir  and  to  a  stranger  was  originally  established,  the 

dilliculty  attending  the  application  of  the  dcK-trine  to  an  heir  or 

heiress  presumptive,  who  is  liable  to  be  superseded  by  the  birth  of 

a  .son  of  the  testator,  was  not  sufhciently  consideretl. 


"  It  has  been  said  that  the  implication  ari.ses  in  the  case  of  a 
ilovise  as  well  to  one  of  several  coheirs,  as  to  a  sole  heir ;  and, 
therefore,  that  where  a  man  devises  to  one  of  his  two  daughters 
(his  coheiresses),  after  the  death  of  his  wife,  she  (the  wife)  takes  an 
estate  for  life  by  implication  (»/*).  This,  it  must  be  admitted,  is  a 
considerable  extension  of  the  doctrine,  and  carries  it  beyond  the 

W.H,    wliiTf,    liowi'vcr,    the    piTson    ii»  (/)  Sii'   aic.    per    cur.  Ilulph   v.  Ca- 

whtwi'  (iivour  it  was  said  tliu  implied  rick,  infra. 

liift  wipuld  havf  hwii  rai«c<l,  wast  liitn-  (m)  Hiillun  v.  iS'im^iim,  2  ViTii.  723  ; 

-If  h«  ir,  »nd  the  point,  thtrcfon',  couH  «.  <■.  num.  .S'lm/wm  v.  Hitrnxhy,  i  lijli.  Kij. 

nut  liavu  ariiten.  Uep.  11.5. 


Til  (iiic  of 

wvcinl 

I'oluiru. 


1^ 
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raAWEB  XIX.  principle  on  which  it  is  founded,  sintr  there  seeiiis  to  Im i  tli,. 

same  abnurdity  in  8up|)o(«ing  a  ti^tator  to  give  to  onent  hiHcoheinsst-s 
after  the  death  of  another  |)er8on.  intending  it  to  descend  to  all  jn 
the  meantime,  att  where  the  devisee  is  the  same  and  the  ««///  in- 
div  iiial  upon  whom  the  intermediate  interest  would  have  desceiidttl. 
The  |)oint,  too,  rests  rather  on  dictum  than  decision,  fur  the  ciisi.  jn 
which  Lord  Cowper  advanced  this  |)08ition  was  decided  uiHin 
another  point,  and  it  is  not  to  be  found  in  the  contemporary  re|iiirts 
of  the  same  case  ;  but  it  was  referred  to  nnjuiuio  as  a  settled  rule 
of  law  in  another  case  "  (n). 

Hiitlon  V.  Simpson,  however,  is  not  really  an  authority  oii  the 
point,  for  it  appears  from  the  fuller  re{)ort  in  (Jilbert  that  miiiic  nf 
the  lands  were  expressly  devised  to  the  wife  for  life,  and  that  afN>r 
her  death  all  the  lands  were  devised  to  the  daughters  succesHivdv ; 
the  distributive  construction  vas  therefore  adopted  (o). 

In  Re  yVillaltg,  the  testator  gave  his  wife  power  "  to  s.H  all 
property  and  land  belonging  to  me,  and  at  her  death  wlmt  In 
left  to  be  divided  between  rny  two  daughters  by  my  second  wife." 
He  had  five  daughters,  who  were  his  coheiresses.  It  was  held  bv 
Farwell,  J.  (/)),  that  the  gift  b?ing  to  two  only  of  the  coheireHscs, 
the  wife  did  not  take  an  estate  for  life  by  implication,  or  anv  other 
interest,  but  the  Court  of  Appeal  (q)  held  that  on  the  true  con- 
struction of  the  will  the  \  ife  took  an  estate  for  life,  with  i)ower 
to  expend  any  j)art  of  the  capital  as  she  might  think  fit,  what  was 
left  at  her  death  going  to  the  two  daughters. 


Devise  to  heir 
and  others 
after  the 
death  of  A. 


Balph  V. 
Carrick. 


In  cases  which  are  the  converse  of  the  last,  viz.,  where  there  is  a 
devise  to  the  heir  and  other  persons  after  the  decease  of  A.,  the 
implication  does  not  arise,  because,  as  Mr.  Jarman  points  out  (r), 
"  I.  ere  is  no  incongruity  in  the  sunposition  that  the  testator  in- 
tended the  heir  to  take  a  share  at  the  period  in  question,  and  the 
entirety  in   the    meantime."    Thus   in   Ralfih    v.   Carrick  (.«),  3 


(n)  Hi7/i>  V.  LiicDJi,  1  1'.  VV.  472. 

(o)  Post,  pp.  633  seq.  See  Dyer  v. 
Dyer,  1  Mer.  414.  Tin-  point  was 
decided  as  to  personal  estate  in  Re 
Spnngfield,  [l»'M]  3  Ch.  t)03.  following 
the  principle  laid  down  in  Ralph  v. 
Carrick,  infra. 

ip)  [19()5]  1  Ch.  378. 

(9)  11905]  2  Ch.  13.^).  The  order  was 
made  by  consent. 

(r)   First  ed.  4tl8. 

(»)  5  Ch.  D.  984  :  11  Ch.  D.  873. 
The  earlier  caiir.=i  of  Blackwell  v.  Hull, 
1  Keen,  176  (referred  to  with  implied 


disapprobation  by  .Mr.  .larnian,  lut  I'd. 
468)  :  Rird  v.  llunadon,  2  Sw.  342.  an  I 
Humphreyn  v.  Uumfihriifn,  L.  U..  t  Ki|. 
47i>.  some  of  which  related  to  piiwi.ial 
estati,  or  a  mixcl  fund  of  real  anil 
personal  estate,  arc  referred  to  In  Ihi' 
judgment  of  Hall,  V.-C. ;  in  so  far  ta 
they  profess  to  lay  down  a  (liictrjne 
inconsistent  with  the  decision  in  Kuljih 
V.  Carrick,  they  may  be  considemi  a< 
overruli'd.  As  to  lilackwfil  v.  Hall, 
Cockfkott  V.  CockshM,  2  Coll.  432.  and 
Bariul  V.  tiarnrl,  2U  Bca.  239,  »t 
post,  p.  648. 


IMPHCATION    KKOM    l»KVIHKN   AND   BKVI'KkTK   US    UKATH. 


m•^ 


fntntoT  g»ve  all  luM  real  and  pci'Moiuil  pr(i|)crtv  In  Um  cxiM-titont,  rHAmR  \tx. 

witii  full  jMiwrr  to  Hell  and  i-onvi-rt,  and  tipun  trust  out  of  the  |»ro- 

cicdi  to  pay  ili-htH  and  li'jtaticn,  and  dirccti'd  that  in  tin-  i-vcnt 

(wliich  hapitoned)  of  liw  death  without  lawful  iiwup.  an<l  after  the 

tji'iitii  of  his  wife  and  payment  of  debt**  and  lej;aeie«.  the  whole 

rcr<idui'  of  his  pro|M'rty  real  and  jM-rsonal  Hhoidd  be  divide<l  in 

riK'eitied  proportions  among  the  ehildren  of  hit*  late  uuntH  (naming 

tlii'in),  the  deneendantM  of  any  child  then  dead  taking  the  share  of 

its  deceased  parent  ;    and  he  directed  the  surplus  proceeils  of  his 

ri'al  estate  to  be  invested  to  provide  fj)r  the  jointure  payable  to 

Ills  wife  under   their   marriage    settlement.     It    was    held   that, 

altliough   the  testator's  coheirs  and  next  of  kin   were   incluiled 

among  the  children  of  his  aunts,  the  wife  did  not  take  a  life  estate 

hv  ini()lication.     Sir  C  Hall,  V.-(".,  relied  on  the  circumstance  of 

the  gift  iM'ing  to  an  unascertained  class,  and  also  mi  the  clause 

expressly  providing  for  payment  of  the  wife's  jointure  out  of  the 

verv  fun<l  in  which  she  claimed  a  life  estate,  as  refH-Uing  the  injplira- 

tion.     But  the  L.JJ.  (affirming  the  decision  of  the  \.-V.)  proceeded 

entirely  on  the  general   principle  that  a  devise  to  the  heir  and 

another  after  the  death   of  A.   will   not  raise   a  life  estate  by 

im|)lication    in    A. :    for  as  heir  he   takes   the  whole,  while  as 

devisee  he  takes  a  share  only.    The  same  principle  must,  it  should 

sooin,  govern  the  case  of  a  devise  after  the  death  of  A.  to  one  of 

several  coheirs. 


Mr.  Jarnian  next  proceeds  to  deal  with  a  number  of  cases  which  Dmtinction 

were  decided  bv  the  rule  of  construction  known  as  reddendo  singula   *''*""'  *•"'"' '" 

**  an  fxprcHS 

singulis,  and  in  some  of  which  the  question  of  implication  did  n«)t  anUriordcviw 
reully  ari?e.      "  Where."  he  says  (<).  "  there  is  an  anterior  express  ^.^*I,\'^  """ 
devise  for  life  of  part  of  the  lands  to  th ;  |)erson  on  whose  decease  whomMleatli 
the  devise  in  question  is  to  take  effect,  the  implication  has  been   t„|j„  effwt. 
sometimes   avoided  by  having  recourse  to  what  may,  for  con- 
venience of  distinction,  be  called  the  distributive  construction,  by 
which  the  words  after  the  death  arc  applied  exclusively  to  the  lands 
devised  expressly  for  life  ;   and  the  words  of  devise,  without  these 
expressions  of  postponement,  are  ap[)lied  to  the  rest  of  the  i)ro- 
perty,  which,  therefore,  passes  immediately  to  the  devisees  :    a 
construction  which,  doubtless,  was  adopted  in  the  first  instance  on 
account  of  the  improbability  that  a  testator  should  intend  a  person 


(!)  Firxted.  p.  4»H».  It  will  be  noticii! 
that  in  Cof)t  v.  Oerrard  and  l)fie  v. 
Briizicr  no  'lui-Mtion  arose  as  to  whcthiT 
the  person  o!i  whose  decease  the  devise 


was  to  takr  I'tlii't  took  ail  estate  hy  im- 
ptieation  :  thew  eases  merely  illustrate 
tile  doctrine  of  distributive  construc- 
tion. 
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OIKTH   HY   IMI'LICATION. 


('n,k  V. 

tlcirnril. 


Simpson 
Horn-slit/. 


XIX.  U)  wlmin  hi'  had  i'X|irt'KHly  nivi-ii  |>art,  to  taki-  the  rt-nt  by  iiu|ili(». 
tion.  But  tin-  rulf  woriw  not  to  havf  Imh'h  rt'Htrijtod  (hh  tliis 
n'SHoniiiK  wmila  imply)  tn  iaw'«  in  wlii<h  tliu  ilt'vint'  over  is  to 
the  heir,  but  ha«  obtained  where  Huch  devise  was  to  a  strauRer.  ami 
in  whieh,  as  the  estate  wouhi,  if  the  devise  were  [Mi8t)M)iu-d,  (h'voIv.> 
to  the  heir  in  the  meantime,  and  not  lx'U>ng  to  the  devisee  for  life 
by  implieation,  there  would  seem  to  lie  no  reason  for  denying  tti  ili.. 
words  of  jKwtjwnement  their  full  effect,  in  regard  to  all  the  subj.fts 
of  devise 

••  Thus,  in  L'uuk  v.  (lirrnrd  (m).  where  the  testator.  Sir  K.  K<'in|)e, 
being  seised  of  demesne  lantls  in  fee,  and  also  of  the  reversion  uf 
other  lands  exjM'etant  on  the  death  of  A.,  direeted  that  his  \\\U- 
should  have  the  demesne  lands  for  one  year  after  his  death  ;  iind 
then,  after  stating  that  he  was  desirous  to  continue  the  cnpital 
messuage  in  the  name  and  IjUhkI  of  the  Kempes,  he  devised  tlii> 
demesnes  and  the  reversion  to  B.,  habendum  immediately  from  the 
expiration  of  one  year  next  after  his  decease,  and  the  deceasi  df 
A.,  for  the  life  of  B.,  he  doing  no  waste.  The  testator  further 
<lirefted  tliat  B.  should,  after  the  death  of  A.,  pay  three  annuities 
of  'Ml.  each  by  half-yearly  payments.  The  testator  died,  and  the 
year  expired.  It  was  contended  that,  in  order  to  effect  the  in- 
tention of  the  testator,  the  words  must  be  taken  distributivelv ; 
First,  because  if  the  lands  descended  to  the  testator's  daujrhtei 
and  heir,  she  might  change  her  name  by  marriage,  and  then  lii- 
intention  that  the  demesne  lands  should  remain  in  the  name  of  tin 
Kempes  would  be  defeated.  Secondly,  if  A.  died  witliin  the  yeai 
after  the  testator,  the  annuities  given  by  the  will  coidd  not  k 
paid,  unless  B.  took  the  land  immediately  after  the  death  of  .V 
notwithstanding  the  year  was  not  expired  (i')-  And,  thirdly 
if  the  demesne  lands  should  descend  to  the  heir  in  the  meantime 
until  the  death  of  A.,  then  he  might  commit  what  waste  he  pleased 
and  there  would  be  no  means  to  prevent  it,  which  wotdd  be  directiv 
against  the  true  meaning  of  the  testator.  The  Court  of  K.  B.  lieli 
that  the  words  of  the  will  should  be  taken  distributively,  and  thai 
B.  had  g(KKl  title  to  the  demesne  lands  after  the  expiration  of  tht 
year,  and  before  the  death  of  A. 

V.  "  So,  in  Simpson  v.  Hormbi/  {«),  where  a  testator  devised  to  hii 

(m)  1  Saund.  183,  cited   «   B.  *  Cr.  Si/mi^son  v.  llornxhi/,  1  IVe.  Cli,  4;t!l 

225.  -i'fi.  H.r.  Hutton  v.   Simimm.  2  \''rii 

(v)  Thi»  argunieiit  siipposes,  that   if  722  ;  Htate<l  from  K.  L.,  !)  H.  &  <'r.  l'i8 

both  were  pjwtponed  for  tlie  life  of  A.,  we  alw)  Hoon  v.  Cornforlh,  2  \\v.  «■» 

then  both  would  In-  pustnumtl  for  Iht-  27t'i,  wtun-,  liowt-ver,  the  fonstnirtioi 

year.  was  aided  by  the.  context. 

(It-)  Oilb.     Eq.     U.    11"..     120.    8.C. 


IMI-l.lfATION    KRllM    IlKVISKH    ANI»    llKQl'E-iTS   MS    ItKATII. 


ftlT) 


»if,.  fi.r  lif«'  all  •>'••♦  l"""'"  i»  •'•-  "»«/  ".''"■  '*•'  '''""'  "/  *'*  ""'/''  '"'  '"'"«•' '"" 

,1,  silt!  'ill  lii»  liiiulH  ill  .1.,  mill  nrtiiin  ulliir  IhiiiIk.  hhiI  nil  olhir  Ihk 

fi.il  intiili  HhiilHiHirr,  to  IiIm  (lii'iKlittT  H.  aii<l  tin-  lii-irs  uf  lii-r  ImkIv, 

Miili  M-maindiT  to  his  dnuglitiT  .1.  for  life,  wiili  rfiimmtltT  to  hm 

tii>t  iiml  other  soiw  in  tail.     L<>r»l  (  <iw|m'<-  was  of  opinion  that  tho 

wife  t(M>k  nothing  l»y  iniplicntion.  ami  that  shi*  was  fiitith-d  to  ii 

life  I'-itatc  in  only  tliosc  himis  which  wrn-  «'X|m'ssly  ih'visrcl  to  hor  ; 

.111(1  that  fill'  rt'st  of  the  real  estatf  was  intfndfd  to  pass  hy  the 

will  iMiinctliatfly  to  B. 

■  Again,  in  />«'  d.  Anmindnh'  v.  Urnzirr  (/),  whiTi«  the  toslator  l)<K\.i!r>n>rr. 
LMVf  to  H.  the  rents  of  a  inessuage  situate  in  A..  f<»r  liis  life,  «»«/ 

afUr  the  dinnse  of  thv  wcV/  /<.,  he  gave  th  same  rents,  tiMjilhvr  irilh 
the  rents  of  all  his  other  houses  and  1.  in  A.  aforesaid,  unto 

certain  persons  f«ir  their  lives  a-id  the  .  of  the  .survivor,  with 
iniiainder  over.  The  cpiestion  w.i.*  whether  these  devisees  were 
tiititli'd  to  the  other  lands  at  A.  immediately  on  the  lestator'» 
decease,  or  not  unti! ;  i  »r  the  dcK  I.  •  f  H. ;  and  it  was  decided  th  -t 
the  words  '  from  and  .  Uer  the  dei.ase  of  the  saiil  U.'  were  to  In- 
confined  to  the  lands  devised  to  B.  for  his  life,  and  did  not  p<»Ht- 
piiiie  the  interest  of  the  devisees  in  question  in  the  rest  until  that 
|MTiod(y). 

■  A  ilifferent  construetion.   however,  jirevailed  in   .l«/>/wi//  v.   .I«;"""'/  v. 
I'lirin  (:),  where  a  t^'stator  devised  his  real  estate  to  tnmt^-es,  in 

trust  to  pay  one  moiety  of  the  rents  to  his  wife  K.  for  life,  and 
the  other  moiety  to  his  son  W.  (who  was  his  heir  at  law),  ntul  after 
the  death  of  his  mid  irife,  upon  trust  to  convey  the  .said  heredita- 
ments unto  W.  in  fee;  Init  if  he  died  without  issue  in  the  lifetime 
iif  the  wife,  then,  ujMm  trust,  after  the  death  (f  the  irife,  to  convey 
the  same  to  testator's  nephew  J.  in  fee.  W.  tlied  without  issue  in 
the  lifetime  of  the  wife;  and  the  question  was.  whether  .).  was 
entitled  iinniediately  to  the  moiety  of  tlie  rents  not  expressly 
devised  to  the  wife,  and,  if  not,  whether  she  did  not  t^ike  it  by 


(jl  .-.  It.  &  Aid.  m. 

(r/)  Stfiilno  Ih/irw  Diitr.  I  Mcr. -JM; 
/>,.ic  V.  Kiltirli.  1  |)c  <;.  &  S.  L'lMi, 
t«llirr  till-  WiiicIh  (if  lllr  will  Hcclllrd  to 
IHiiiit  to  tlic  (lii'triliutivi'  coiiHtnictioii)  : 
SimnuiiiM  V.  Hwiiill,  I  Sim.  X.  S.  I  l.'i, 
lilivisc  ill  fri'  with  t'Xiriitory  );if'  over 
to  Mriin^crK  of  that  '"  together  will 
tl>i'  rcnidui-). 

(:)  1    S.  A  St.  .'i44.     "It  wns  inconi 
oiisly  argued  in  thin  caso   that,  ax  ,1. 
ua-  bi-ir.  ax  wrl!  Ui  t\\r  testator  «.<  Ut 
11'.,  ill  thi"  evciitH  on  which  thf  rxtatt! 
was  given  to  him,  namely,  the  death  to 


\V.  without  issue,  it  lanic  within  the 
liriiiiiple  of  the  ease  of  an  estate  u'iven 
lolhe  heir  after  I  he  death  of  thi'  widow; 
lint  the  answer  to  this  reasonini;  is, 
that  in  those  c'veiits  the  vaeaiit  interest 
dill  not  mt'tssnriiu  de\olve  upon  •!.. 
as  W.  in  his  lifeiiiiie  miyht  havi>  de- 
vised  or  otherwise  alientvl  it.  and.  eon- 
se(|Ueiitly.  the  ari!iinient  fonndeti  on 
the  ahsurility  of  his  taking  both  did 
not  apply."  (Note  hy  Mr.  .larnian.) 
Hut  see  Ihir  d.  Oriier  v.  lifiuAiKg.  5 
B.  &  Aid.  722. 
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GIFTS   BY    IMPLICATION. 


CHAPTER  XIX. 


Ki'iimrks  on 
Atpinitll  V. 
Pdiiii. 


Distributive 
corwtruction 
not  the 
general  rule. 


Kinii  V. 
Hiivjifkiid. 


implication  («).  Sir  J.  Leach.  ¥.-<'.,  after  very  clearly  laying  ddwii 
the  general  rule  as  hefore  stated,  considered  this  to  he  the  coniiiKm 
case  of  a  devise  to  a  stranger  after  the  death  of  A.;  and  timt, 
accordingly,  no  estate  was  raised  in  E.  by  implication,  btit  tho 
moietv  in  (juestion  for  her  life  descended  to  the  testator'.s  heir 
at  law. 

"  [t  is  remarkable  that  the  point  suggested  by  the  cla.ss  of  casi-s 
under  consideration  was  not  pic.Miited  to  the  view  of  the  Cmnt 
in  this  case,  namely,  that  the  words  referring  to  the  death  of  tiit; 
wife  applied  exclusively  to  the  moiety  before  devi.sed  to  her,  iind 
did  not  prevent  W.  (na)  from  taking  the  other  moiety  inmiediateiy ; 
but,  i»erhap8  the  frame  of  the  will  scarcely  admitted  of  such  a 
construction.  The  words  '  after  the  death  of  my  wife  '  had  been 
just  before  used  in  reference  to  both  moieties  in  the  devise  to  the 
son,  and  the  terms  of  the  eTrriitorii  trust  seemed  to  import  that 
no  conveyance  was  to  be  made  to  J.  until  the  death  of  the  wife. 
"  This  decision,  therefore,  appears  not  to  clash  or  interfere  with 
the  preceding  cases,  which  might  seem  to  have  established  the 
distributive  construction  as  the  ordinary  rule  ;  but  we  are  taught 
not  so  to  consider  them  by  a  decision,  in  which  all  the  ca.soH  in 
favour  of  this  construction  were  treated  as  standing  on  siK'cial 
grounds,  and  as  constituting  an  exception  to  the  general  rule. 

"  The  case  here  alluded  to  is  Kimj  v.  InhnbitaiUsnJ  Rinijslvml  (/;), 
where  a  testator  devi.sed  to  the  widow  of  his  late  son  T.  M.  part 
of  a  nies-suage,  to  hold  to  her  and  her  assigns  for  the  term  of  iter 
natural  life,  if  she  should  so  long  continue  a  widow ;  and  from 
and  after  her  decease,  or  day  of  marriage,  he  gave  the  same  ami 
other  real  profmtij  therein  mentioned,  mitti  the  four  children  of 
his  late  son  T.  M.,  deceased,  their  heirs  and  anigns  for  ever.  It 
wa.s  contended,  on  the  authority  of  the  preceding  cases,  that  the 
words  were  to  be  construed  distributively,  and,  consequently, 
that  the  children  took  an  immediate  estate  in  possession  in  the 
property  not  devised  to  the  wife ;  but  the  Court,  after  taking  an 
elaborate  view  of  those  ca.ses,  and  showing  that  in  each  of  them 
the  intention  of  the  testator,  as  collected  from  the  context  of  the 
will,  retiuired  such  a  construction,  considered  that  they  did  not 
apply  to  the  will  under  discussion,  where  the  words  must  be 
construed  in  their  ordinary  grammatical  sense.  It  was  held, 
therefore,  that,  until  the  death  or  marriage  of  the  son's  widow. 


(a)  '•  No  ftrguniints  appear  to  liavo 
been  a'Jvam''-'<l  in  favour  of  the  liypo- 
tliecic,  that  if  the  widow  did  not  talic,  it 
descended  to  the  heir." 


{lilt)  Thus  in  Mr.  Jarman's  text ;  but 
'•  VV."  seems  to  be  a  misprint  for  ".J." 

{h)  <J  H.  &  I'r.  -J  18.  !Sw  «A-df.<  v. 
niwdeji,  7  App.  Ca.  192. 
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the  estate   not  devisod  to  her  desceiuled  to  the  t^vstator's  lieir  ■h.u-tk.k  \ix. 

at  law. 

"  It  will  1k'  iHTceived  that,  as  in  this  case  the  widow  took  no   K.umikH 
,1  1      •  11  •  upon  A'lii'/ 

imiilit'd  estate,   (the  express  devist^  on   her  decease   or  niarnagc   ^Z  n„ui»ii,„l 

not  l)eing  to  the  heir  of  the  testator.)  tlie  construction  adopted 
liv  the  Court  did  not  involve  the  ditliculty  of  Kivin<;  by  iniplica- 
tioM  to  a  |H>rson,  in  the  lands  not  expressly  devised  to  her,  an 
estate  corresponding  to  tlnit  whicii  she  derived  in  llie  lands  so 
devised,  in  opposition  to  the  maxim,  expressio  unius  est  exclusio 
alterius.  Had  it  been  attended  witii  tiiis  result,  the  conclusion 
of  the  Court  might  have  been  dilTerent.  Possibly  the  distributive 
construction  will,  in  future,  be  (as  it  ought  originally  to  have 
been)  restricted  to  such  cases  ;  but,  considering  how  extremely 
slji'ht  is  the  difference  of  language  in  the  will  which  was  the 
subject  of  adjudication  in  Kiiuj  v.  HiinifilciKl,  and  in  some  of  the 
■  preceding  cases,  particularly  Simii.sitn  v.  Honishif,  it  must  be 
confessed  that  Kiiuj  v.  R'nKjKtend  does  not  place  the  dcK'trine  on 
such  a  footing  as  to  exclude  future  controversy." 

In  Altimler  v.  Attwnler  (c)  a  testator  gave  to  his  cousins  A.  and  H.  Kin<i  v.  Himi. 
his  freehold  house  and  prenii.ses,  for  their  u.se  during  the  life  of  each  ; 
and  at  the  decease  of  both  gave  the  same  to  C,  together  with  his 
copyhold  and  leasehold  property  at  N.  Sir  ,].  Uomilly,  M.R.,  said 
that  although  there  was  considerable  conflict  between  the  authori- 
ties, he  considered  that  the  case  was  governed  by  the  r»de  laid  down 
and  settled  by  KitKj  v.  Rimjslriid  ;  that  C.  then  fore  took  nothing 
in  the  copyholds  and  leaseholds  until  after  the  dec(>a.se  of  both 
A.  and  U.,  and  that  the  customary  heir  (who  was  also  sole  next  of 
kin)  took  the  intermediate  interest. 

However,  a  few  years  later,  in  Lill  v.  Lill  (</),  where  after  gifts  Ktnq  v.  Kini- 
to  A.  B.  and  C.  for  their  several  lives,  there  was  a  gift  "  after  their  f,'4i„„.'jl,'j' 
decease  "  of  the  same  pro|H>rty,  together  with  all  the  residue  of  the 
testator's  estate,  to  the  children  of  X.,  Rcmiilly,  M.R.  applied  the 
distributive  construction,  holding  that  "  after  their  decease  " 
merely  meant  that  the  gift  to  the  children  of  X.  was  subject  as  to 
the  specifically  devised  projierty  to  the  life  interests  of  A.,  B.  and  C. 
The  learne<l  judge  point«'d  (uit  that  "  it  woukl  be  a  very  strained 
and  inconvenient  construction  to  arrive  at  the  other  conclusion  "  (r). 


(i|  18  Hirtv.  330.  S«i-  (iIho  Haitn- 
p„rt  V.  Coltman.  1»  M.  &  \\.  481,  12 
.Sim.  ")H8.  wlicrc,  liowivir,  tlic  diflii- 
liutivi'  roiistruction  wan  not  Hii).'iirsti'(l, 
iiliii  IIk'  illiuluc  (luiilig  lti<-  Hill'...  lifi' 
ua.s  not  oliiiiueil  liy  thu  (laughterx. 


((/)  23  Bi'a.  44Ci,  distiniiuislifil  in 
Jiniiiiiijx  V.  Hhiimii.  [lmM|  I  Ir.  K,  .VIO. 

(i)  AltwaUr  v.  .Mliniti^r  wiift  appar- 
ently not  liti'il,  HO  tlittt  tlic  iuiplifd 
( i>ii<i>'iiiri.ui>.a  iiy  tin  M.U.  of  hi.-^  liiri- 
sion  in  that  cast;  waH  uncunHciuux. 
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And  in  Rhodes  v.  Rhmhs  (/),  the  Privy  Council,  in  applyinj;  ilio 
distributive  construction  to  the  will  before  them,  referred  to 
Rex  V.  Rirujstend  in  t<»rms  of  covert  disapprobation. 

Effwt  of  ri'si-       Mr.  Jarman  continues  ((/)  :    "  The  position  that  &  devise  to  ilio 
ciliary  dcviHc    j^^j^  ^[^^  ^■^^  death  of  A.  creates  in  A.  an  implied  estate  for  life. 

ill  ixiUnliiiK  ,,.,,,  ,  .    •  -1  1      ■  ,■ 

till-    impliin-  supposes  that  the  wdl  does  not  contam  a  residuary  devise  ;    Icn 

tioii  (uisiiiK      1^  clause  of  this  nature  would,  by  disposing  of  such  internu'tliiitf 
from  ilfviHi'  11  1  -11 

t<i  lifir.  estate,  and  thereby  intercepting  the  descent  to  the    leir,  cli'iulv 

exclude  al!  ground  for  the  implication.     Thus,  if  a  testator  devisis 

VVhiteacre  to  his  heir  apparent  or  heir  presumptive  after  the  death 

of  his  wife,  and  in  the  same  will  devises  the  residue  of  his  real  estate 

to  A.,  (a  stranger,)  since  the  estate  for  life,  not  included  in  tlie 

devise  to  the  heir,  would,  if  no  implied  gift  were  raised,  puss  to 

A.  as  real  estate  not  otherwise  disposed  of,  which  might  possibly 

be  intended,  the  resi<luary  devisee,  and  not  tlie  wife,  would,  it  is 

conceived,  take  the  estate  during  her  life  (h). 


Application  of 
doctrine  to 
residuary 
devises. 


Doctrine  of 
implication 
in  n^Kard  to 
personal 
I'M!  ate. 


"  Another  remark  is,  that  where  the  will  contains  a  residuary 
disposition  of  real  estate,  a  devise  of  particular  lands  to  tlie 
residuary  devisee,  to  take  effect  in  possession  on  the  decease  of 
another  person,  supplies  exactly  the  same  argument  for  imply iiii; 
an  estate  for  life  in  that  person,  as  a  similar  devise,  in  the  cases 
already  discussed,  to  the  heir  ;  for  to  suppose  that  the  testator 
int«>nds  lands,  which  he  has  siK>cifically  devised  to  the  residuary 
devisee  at  the  death  of  A.,  to  go  to  him  in  the  meantime  under 
the  residuary  clause,  involves  precisely  the  same  absurdity  as  to 
suppose  that  an  heir  is  intended  to  take  immediately  what  is 
expressly  given  to  him  at  a  future  priod  ;  and  therefore,  in  the 
case  supposed,  A.  woidd,  undoubtedly,  have  an  estate  for  life  by 
implication." 

:1  Doctrine  of  implication  in  retjard  to  personal  estate.— Mv. 
Jarman  continues  (/)— "  The  general  principles  before  .stated,  as 
governing  the  doctrine  of  implication  in  regard  to  real  estate,  it  is 
conceived,  are  applicable  to  bequests  of  personal  estate,  incliulinii 
terms  for  yeara ;  although  certainly  the  rea.son  on  which  the 
doctrine  is  professedly  founded,  namely,  that  the  heir  is  not  to  be 
disinherited  by  any  implication  other  than  a  necessary  one,  ajiplie.'* 
exclusively  to  real  estate  {ii). 

(Srnir    V. 


(/)  7  A.  0.192. 
(3)   Kirst  e<l.  p.  174. 
(A)  .V(ce.w»  V.  Hull.  2  Dr.  *  Sm.  22 ; 
Jamea  v.  Shaniinii,  Ir.    K.,  2   Ki|.   118. 


Sec    lie    liinfliii,i')i    Trimt-i 
RiswUn.t),  post.  p.  (i77. 

(i)   Kirst  ed.  p.  477. 

{ii)  It  may  he  doubteil  whctli.i  tliere 
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•  In  an  early  case  (/),  it  was  hclil  by  tliroo  justices,  that  if  a  rnu-riiK  xix. 
niiiii  jjave  a  t^Min  to  his  son  after  the  deatli  of  the  wife  of  the  tvstator, 

this  shall  not  raise  any  estate  in  the  wife,  because  it  d(H>s  not  apin-ar 
that  his  intent  was  so.  inasmuch  as  the  son  onpht  not  to  have  it  by 
the  law  by  the  death  of  the  testator  without  any  devise,  but  the 
(>x<'futor. 

•  Hut  in  Dor  d.  Bindalc  v.  Sintnufrsct  (k).  where  A  i>ossessed 
„f  a  term  of  ninety-nine  years,  determinable  on  the  lives  of  Ins 
(laiijiliter  B.  and  J.  S.,  bequeathed  the  preniisi-s  to  his  dauiihter 
M.  iifter  the  death  of  his  dau}ihter  15..  durin<;  the  life  of  .1.  S.  ; 
Willes  and  Blackstime,  J.I.,  held  that  H.  took  an  estate  for  life 
1)V  iiTiplieation.  A  stronj;  probable  implicati(m  was,  they  said, 
suHuient  :  it  need  not  be  a  necessary  imiiiication.  Willes.  .1..  it 
is  said,  spoke  .slightingly  of  the  case  in  Moore  ;  and  Hlackstone, 
.1..  still  more  slightinj;ly  of  the  case  in  Croke  James,  which,  he 
(ilisiTved,  was   not   determined,  but  was  only  upon   a  collateral 

piiint. 

•  H  Ihe  v.  Siimnicrxit  is  to  be  considered  as  identified  with  a  ol.wrvaiions 
Iiroposition  that  the  be(iuest  of  a  term  of  years  to  H.  after  tlie  s,,mm.rs,i. 
(Itath  of  A.  gives  a  life  interest  to  A.  by  imi)lication,  it   is  as 

(liflicult   to   reconcile   it  with    Ilorton   v.    Ilorton  as  with   sound 
principle." 

It  was  indeed  followed  by  Stuart,  V.-("..  in  Ilumphrcijn  v. 
Ilitmphrci/s  (I)  but  both  cases  W(>re  in  effect  overruled  by  Rnl/ili 
V.  Vdrrick  (»i),  which  shews  that  the  analogy  between  a  devise  of 
real  estate  to  the  heir,  and  a  gift  of  personal  estate  to  the  next 
of  kin,  after  the  death  of  A.,  is  complete.  If,  therefore,  a  testator 
bequeaths  personalty  after  the  death  of  A.  to  his  (the  testator's) 
next  of  kin,  A.  takes  a  life  interest  by  implication  (w).  But  if  the 
gift  after  A.'s  death  is  to  strangers  («),  or  is  to  the  testators  next 
(if  kin  along  with  other  persons,  or  to  persons  who  hapi>en  to  be 


in  iidw  miy  dilTorcncp  in  this  rospift 
iKtwfcn  real  and  prrsonal  est  ale,  for 
llic  true  ri'ftsnn  of  the  diK'trinc  abovr 
"tatiil  by  Mr.  .larinan  is  that  no  person's 
iiitirest  should  be  displaeed  liy  eon- 
jtrtiire.  and  this  applies  e((uallylo  next 
ef  liin  :  Pichrimi  v.  Stiimfiird,  3  Ve-". 
4!i2  ;  antn,  p.  u.W. 

(y)  lliirtim  v.  HorUm,  Cro.  .Tae.  74  : 
s.  e.  noni.  Ilurloii  v.  Horloii.  8  Vin.  Ab. 
J14,  l)ev.  (I'a.)  pi.  3  (a  case  iM'fore 
ll;e  Kxeeutors  Act,  1830;  see  C'hap. 
X.Kl.).  See  also  y<rt.vm<i«  v.  CAiW.  MiKire. 
t;:i.",  where,  lioweve-r.  the  point  did  ii'>t 
arise,  as  the  wife,  at  whose  death  the 
pKiperty   was  deviHed,  was    aiipointtHl 


exiTutrix,  an<l  birame  entitled  (iini- 
eiiiKpie  via. 

(<•)  .">  Hiirr.  2ti08.  The  eorreet  name 
of  the  ease  is  Hiiv  d.  Hi  nilnh  v. 
Siimniiriil. 

(0   l-  K..  4  E.|.  47.-I. 

(m)  ,1  fh.  I).  '.t84,  11  f'h.  I).  873, 
stated  ante.  p.  ti32. 

(h)  iStiirtii  V.  Hull.  2  Dr.  &  Sni.  22. 
Tlw  ea«>s  of  Ciirk-  v.  r„H;  21  \V.  H. 
8I>7  and  lliiiiin  v.  Iliiiikiii.i,  2  Bea. 
27'  ppear  tohave  l>i'ende<iih'"l  on  this 
prill'  ipie. 

(<i>.  See  (\iitiliii  V.  lynii.  23  Hea. 
.'.12, 


if 
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GIFTS   BY  IMPLICA'llON. 


cHAPTEB  XIX.  some  (but  not  all)  of  his  next  of  kin,  this  does  not  give  A.  a  life 
estate  by  implication  (/j). 

In  James  v.  Shaniwn  (7)  a  testator  gave  all  his  real  estate,  iii- 
clnding  chattels  real,  in  trust  for  B.  and  her  heirs  ;  if  H.  iliid 
under  the  age  of  twenty-one  years  and  unmarried,  he  gave  all  his 
property  to  A.  ;  he  be(]ueathed  a  legacy  of  500/.  to  A.  ;  it  was 
contended  tliat  H.  took  an  absolute  interest  in  the  pure  personal 
estate  by  implication,  defeasible  on  her  death  under  twenty-one 
and  unmarried,  luit  it  was  held  tliat  there  wa.s  nothing  to  give  her 
any  interest  in  the  personalty  by  imjilication,  and  that  in  any  case 
any  presumption  in  her  favour  was  excluded  by  the  provision  made 
for  her  bv  the  will. 


liird  V. 
Huimdon. 


Mr.  Jarman  appe.irs  (/■)  not  to  have  approved  of  the  decision  in 
Bird  V.  Humdon  (.',),  where  a  testator  directed,  after  payment  o( 
debts  and  legacies,  the  residue  of  his  money  to  be  put  into  govern- 
ment .security,  and  the  interest  to  be  paid  to  bring  up  and  educate 
M.,  adding,  "  the  said  M.  to  have  the  mterest  so  long  as  she  con- 
tinues single  and  no  child  ;  and  when  it  shall  please  God  to  call 
her,  that  money  shall  come  to  my  brother's  and  sister's  children, 
all  share  alike."  M.  married  and  had  a  child  ;  nevertheless,  she 
was  held  to  be  entitled  to  the  income  during  the  remainder  of 
her  life.  Sir  T.  Plumer,  M.R.,  observed,  that  the  testator  con- 
templated three  periods  :  "  First,  he  gives  the  interest  for  main- 
tenance, that  is,  during  minority  ;  and,  again,  for  maintenance 
after  minority,  while  she  lives  single  and  has  no  child.  To  the 
third  period,  the  interval  between  her  marriage  and  her  death, 
there  are  no  words  expressly  applicable ;  but  the  interest  beinjr 
first  given  to  a  favoured  object,  and  the  capital  not  given  over 
till  the  death  of  that  person,  the  Court  is  driven  to  the  necessity 
of  saying  either  that  there  is  intestacy  during  the  remainder  of 
her  life,  or  that  she  is  to  .  t  during  her  whole  life.  The  latter 
seems  the  more  reasonable  alternative." 

The  decision  has  been  frequently  cited  in  support  of  claims  to  a 
life  interest  by  implication,  but  does  not  appear  to  have  been 
followed  in  any  modern  case  of  authority  (<). 

3.  Implication  may  he  rehutted.—^o  implication  of  a  life  estate, 


(p)  Ralph  V.  Van  id;  supra ;  Ke 
Sprini/tield,  [18941  3  CI'-  •"••'»;  '>""''• 
luiune  V.  Spurijeun,  ."i2  L.  .1.  Ch.  825; 
(Mittnv  V.  FtfMtd,  I."»  L.  U.  ll.  4.jO. 

(r/)  If.  R.,  2  Ecj.  118,  approvitl  in 
Harris  y.  IMi  Pasquier,  20  h.  T.  (i89. 


(r)  First  e<l.  p.  479. 

{n)  2  Sw.  :U2.  Sco  Blackteill  v.  Hull. 
1  Kif.  17ti. 

it)  Sard  V.  .Sf<n7.  2:1  Bea.  87  :  /jr"irti 
V.  Jarvis,  2  I).  F.  &  J.  liiS;  Kalph  t. 
Carriek,  supra. 
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III  tlio  cases  above  referred  to,  arises  where  the  j;ift  after  the  tleatli  <  haitku  m\ 

i)f  the  cestu'  <iiie  vie  is  to  the  testator's  heir  ('t  next     f  '.:'■")  ami 

tlii'ie  is  a  residuary  ih'vise  (or  heijuest)  to  '■onie  other  person  (a), 

,;r  wliere  the  gift  takes  the  form  of  an  appointment  nnder  a  jx.wer, 

aiul  tlie  instrument   ereatmj;  the  ])ower  contains  a  jiift  over  in 

(Icfiinlt  of  a|)pointment  (r).     In  a  clear  ease,  such  as  tliat   of  a 

(1.  vise  of  land  to  the  testator's  heir  after  tlie  death  of  A.,  the  fact 

t'lit  tlie  testator  gives  other  p<opeit\   to  A.  does  not  prevent  A. 

troni  taking  an  estate  for   life  in  t!ie  land  by  implieiition  (rv). 

But  in  a  doubtful  c>.8e,  the  f.iet  that  tlie  will  tnakes  an  express 

pnivision  for  the  person  on  whose  death  tlie  gift  is  to  take  effect  [ii] 

tt'iids  to  rebut  any  implication  of  a  life  interest.     The  implication 

,l,„s  not  arise  if  the  will,  after  a  direct  gift  to  a  cli.^s  or  persons, 

tlireets  that  no  division  shall  take  place  untU  the  di-atli  of  A.  (j). 

4.  (liftK  to  Surriitirs.     Mr.  Jarman  continues  (//):    "  As  a  devise  a»  to  diviwi 
to  a  .stranger  after  the  death  ot  A.  creates  no    -state  in  A.  by  |;;,t|;'„,v ",'„ 
iniplication  in  the  meantime,  it  nnght  .seem  to  follow  that  a  devise  survivors. 
ti)  tiie  survivor  of  scveriti  persons  would  not  raise  an  estate  by 
implication  in  the  whole  durmg  their  joint  lives;    but,   in   the 
actual  state  of  the  authorities,  it  would  br  hazardous  to  atlvanee 
any  sucii  jiroposition,  seeing  that,  in  one    instance   at   least     - 
ditTerent   construction    prevailed,    though   certainly    not    with 
some  aid  from  the  context.     A  testator  (z)  devi.sed  lands  at   i. 
to  trustees,  in  trust  to  receive  the  rents  and  profits  during  the 
lives  of  his  four  daughters  and  the  survivor  of  them  ;   and  '  a/ter- 
iivrih  to  pay  such  rents  and  profits  to  and  among  such  mirrir.ir, 
and  the  child  or  children  of  such  my  daughters  who  sliuU  first 
'   jipen  to  die  ;  and  from  and  immediately  after  the  deeea.se  of  my 
,aul  four  daughters,  my  will  is,  that  they  do  sell  the  premises, 
and  pay  the  monies  arising  therefrom,  in  four  ecpial  parts  '    to 
the  children  of  his  daughters.     By  a  subsecpient  clause,  he  bc- 
qu  ithed  his  chattels  among  his  children,  except  his  daughter 


{!()  SI, II 11-1  V.  Ilnle,  2  Dr.  &  Sni.  22. 
('(impaif  Cranky  v.  Oixnn,  23  Ilea. 
all 

((')  llf.idermn  v.  CoimUMe,  5  Bt-a. 
2<.":. 

(tc)  Per  VaUKhan,  C.J.,  in  Onrdmr 
V.  Shildm,  Vauf^lian,  250,  citing  13 
Hon.  VII. 

(«•)  Stevftts  V.  Hale,  Cranlry  v. 
Dirnii.  supra ;  JnmeJi  v.  Shannon,  Ir. 
I'..:!  Iv.j.  118. supra.  rVimpan'<'<ift-,«/i(j/( 
V.  CiiH-Aoll.  2  Coll.  432,  post,  p.  ((48. 

(r)  iSuraet  v.  Barnet,  29  Bea.   239. 

J.— VOL.  I. 


The  M.K.  awms  to  hav«>  trt-ated  tlu! 
<lirfction  as  imaninKlt'sw  an<l  nuj^atory. 

(y)  First  cd.  p.  47.'). 

(2)  Sniindem  v.  Lvur.  2  \V.  HI.  ll>14. 
For  other  cases  in  which  the  iniplica- 
tion arisini;  from  the  v»li<)le  will  was 
held  to  be  efiiiivalent  to,  and  to  supply 
the  place  of  a  direct  gift,  see  \Vhil>  v. 
liiirbtr,  o  Burr.  27U3  ;  Browne  v.  De 
l.nel.  4  Bro.  C.  L.  r>'Z'i  ;  I'muiUr  v. 
Cliiii'S.  2  Ves.  jun.  449;  \\  lintferigkt 
V.  It  uinewnght,  3  Vea.  5u». 
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CIIArTKR  XIX. 


As  III  iMi|iliia- 
tion  of  ili'viso 
to  HUiviviint. 


GIFTS    BY    IMPLICATIOV. 

H.,  wlio  was  tdily  to  rwoive  tliree  «hilling.s  a  week  I'liriiif;  lnr  |ifo. 
or  'until  licr  distiilmt<»ry  nhar*'  were  exIiaiiHte*!,'  out  of  liis 
estate  at  T.,  for  her  separate  use.  The  Court  was  cltatlv  of 
opinion  tlia''  the  testator  never  intended  to  K'ave  all  his  dauL'litirs 
without  any  |)rovision  until  three  of  them  were  ih'ad  ;  ami  with 
reference  to  the  subsetpient  clause,  which  showed  that  his  dauulitcr 
n.  was  in  his  o|)inion  entitled  for  life,  they  held  all  the  daii^hti'rs 
to  take. 

"  Cases  the  converse  of  the  |)receding  have  soiiietiine.'*  ocniiivil, 
namely,  where  the  income  is  expressly  disposed  of  duriiiji  tln' 
joint  lives  of  several  co-d' visees  or  co-lefjatees  only,  with  u  ^ift 
ov»-r  ()!i  the  decease  of  the  survivor,  thus  leavinj?  unprovided  fen  tlic 
destination  of  the  intermediate  interest  aceruin}?  in  the  iiitt  rval 
between  the  determination  of  the  joint  lives  and  the  death  of  tin- 
.survivor.  In  several  sach  eases  (a),  the  interest  in  <piesti(iii  liii.> 
been  held  to  belong  to  the  survivors,  either  under  an  iiii|iiif(i 
gift  to  them,  or  in  virtue  of  the  right  of  survivorship  incident  to 
a  joint  tenancy  ;  and  the  latter  .seems  to  have  been  the  cliosen 
ground  of  determination,  though  this  res'lt  wa.s  only  attainable 
by  the  rejection  of  words  which,  unless  controlled  by  the  context. 
would  have  had  the  effect  of  making  the  co-devisees  or  co-legatics 
tenants  in  common. 

"  In  Tnunlfi/  v.  Bollon  (h).  the  bequest  was  in  these  words :  '  1 
give  to  my  sister  M.  T.  and  her  hu.sband  G.  S.  T.  50/.  jH'r  annum 
Long  Annuities  for  their  joint  lives,  and  after  their  <h'cetm\  to  jjn 
to  my  own  nephew,  C.  P.'  Sir  J.  Leach,  M.R.,  held,  that  the 
gift  over  being  after  the  decease  of  the  husband  and  wife,  it  was 
plain  that  the  testator  intended  that  the  survivor  should  be  entitled. 

"  Here,  too,  it  is  doubtful  whether  the  survivor  became  entitled 
by  the  effect  of  the  implication  of  a  gift  in  remainder  for  life. 
exjKxtant  on  the  determination  of  the  joint  lives,  or  as  survivitm 
joint  tenant  for  life,  the  words  '  for  t'.eir  joint  lives  '  (which  other- 
wise would  have  determined  the  interest  of  both  on  the  death 
of  cither)  being  rejected.  The  latter  appears  to  have  l)e(ii  the 
ground  taken  in  the  arguments  at  the  bar  "  (c). 


(fi)  Tucktrmaii  v.  Jtffrks,  4  Uac.  Abr. 
Cwilliiirs  ed.  4(17 ;  Armstrong  v. 
EMridij,,  3  Br.  C.  C.  21.");  P^arct  v. 
EdmeadiK,  3  Y.  &  0. 240  ;  all  stated  poHt, 
Chap.  XLIV. ;  Cravntvirk-  v.  Piiirmn. 
31  Beav.  •124  ;  A'f/tpi/  v.  Klli.i.  38  L.  T. 
471  ;  r>mlfi:>d  V  ;i,rr!U«!dl.  IS  \V.  K. 
887.  But  SCO  y.f  l>rakelni's  Estate,  19 
Bcav.  395 ;   Stfvtna  v.  Pyh,  28  Boav. 


388;  and  other ca.x-seited.  Cha]).  XI.IV 
(h)  I  My.  &  K,  148;  we  -iU 
Mclhrmotl  \.  Wallace,  5  Beav.  i4J 
Moffiill  V.  liiiniii.  23  L.  .).  Ch.  .VJl 
IhmjrnH  v.  Il(»«/,  8  L.  T.  3(W  ;  Ihy  v 
Dny,  Kav.  703 ;  Jennimin  v.  Hnum 
[1!HM]  I  Ir.  K.  -.40. 

(c)  As  to  gifts  to  two  piTsons  to 
their  joint  lives,  see  Chap.  XLIV. 


IMIM.ICATION    FROM    llEVISKS    .\NI>    UEyiKSlS   (»N    IiKATH. 
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So  in  Jlc  Hiillrr  (il)  a  jjift  of  is'-dini'  to  A.,  B.  anil  ('.  in  i>i|iial  <ii«itkk  xix. 
sums  {or  lift"  ami  "  on  their  (h-aths  "  over,  was  held  to  make  tho  in 
(iinic  payabk'  to  tho  survivors  and  survi»-or.     And  in  Id  Tfl/air  (<■) 
win  If  tliore  was  a  gift  of  iniomc  to  A.  and  H.  "  in  .  i|ual  parts, 
that  is  to  say,  that  they  sliall  each  roceivi'  the  liaif  amount  of 
tilt-  interest  durin}?  their  natural   Hves,"   with  a  gift  o.   r  after 

■  their  deaths,"  was  held  to  entitle  the  survivor  liy  implication 
t'l  tiie  '.vho;:-  inc(mie  durinji  her  life. 

A  nairower  construction  prevailed  in  J{niinil  v.  I'irkitl  (J)  wliere 
a  testator  f^ave  A.  and   W.   "  each  u  moiety  "  of  certain  income 

■  and  at  the  death  of  the  last  survivor  '  >;avc  the  projterty  over  : 
it  was  held  by  Bacon,  V.-C,  that  on  the  death  of  A.  there  was  an 
intestacv  as  to  one  moiety  of  the  iiu-ome. 

Ill  Armiilrontj  v.  Elilridi/c.  and  some  other  cases  (</)  in  which  a 
uift  of  the  whole  income  to  the  survivors  and  survivor  of  two  or 
moll'  tenants  for  life  was  im]>lied,  the  fjift  ovei-  after  the  death 
if  the  tenants  for  lif*^  v.iis  to  their  children,  and  this  did  not  atlcct 
the  construction.  But  ii;  other  cases  the  Court  has  laid  hold  of 
sli<iht  indications  of  a';  intention  in  favour  of  the  children,  and 
has  held  that  on  the  death  of  each  tenant  for  life  his  share  goes 
to  his  children  {/<). 

In  Jones  v.  Rav<hU  (/),  a  testator  beijueathed  an  annuity,  upon   Annuity  to 
trust  for  A.  for  life,  and  after  her  death  to  iiav  (.ml  divi.le  the   *^''™'' *"',•■ 
same  amonj?st  the  children  of  A.  who  should  hapiwii  to  survive  "ml  survivor, 
her.  in  equal  .shares  if  more  than  one  child,  and  if  bu*  on(>  child, 
then  to  such  only  child  ;   such  annuity  to  be  paid  d'  r.^ij;  the  lives 
of  such  children,  and  the  life  of  the  survivor  of  tliem.     It  w;<s  con- 
tended that  the  survivors  were  entitled  by  imjilicat'ii.   ;  but  Sir 
T.  Plunier,  M.R.,  held  that  t'  >  argument,  that  because  the  annuity 
was  for  the  life  of  the  sur\  vors,  therefore  the  survivors  were  to 
take,  amounted  only  to  conjecture  ;    the  words  in  question  only 
described  how  long  the  annuity  was  to  last ;    they  determined 
the  subject-matter  of  the  bequest,  regulating  the  duration,  but 
not  the  persons  to  participate  in  it :    and  the  children  took  as 
tenants  in  common  an  annuity  for  their  lives  and  for  the  life  of 
the  survivor. 

So  in  Bvian  v.  Tuiijij  (/),  a  bequest  of  an  annuity  to  the  children 


(rf)  74  U  T.  40(i. 

(i )  8ii  L.  T.  4W>. 

(/)  47  h.  ,1.  Ch.  •>.•}!. 

((/)  Peiirce  v.  Edmendii,  3  Y.  &  C. 
24ti ;  Alt  V.  f!rf'3r>ry,  8  D.  M.  *  C.  221  ; 
Hiijley  V.  t\mk,  3  Dr.  tM>2,  and  other 
casea  cited  post.  Chap.  XLII. 


41-2 


(A)  HiiirkitiH  V.  lliimirliDi,  lt>  Sim. 
410;  IMh-  (1.  Putrid-  v.  Hni/I.,  13  Q.  B. 
100. 

(0   1  Jae.  &  W.  100. 

(/)  L.  K..  3  fh.  'S3.  Sre  alno  L. 
R.,  3  Kq.  433  (siini'  r  beijueHt  in  the 
same  will) :   Enlti  v.  t.url  of  Ciirdiyan.  0 
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riirrs  hy  implication. 


Implioation 
from  cxprrMW 
pift  on  ilcath 
conibiiuil 
with  sonic 
contingency. 


ruArriiR  xix.  of  J.   H.  (••luiilly  wharc  aii<l  .sliarc  alike,  for  and  (liirinn  the  i.rm 

of  thoir  joint  natural  live.s  or  tho  life  of  the  survivor  i.f  tl,,,,,, 

was  hold  hy  Sir  J.  Kolt,  L.J.,  to  niaki-  tho  iliildron  ttMumts  in 
coinnion  of  an  annuity  which  was  to  endure  until  tho  di'ath  of 
the  survivor ;  no  that  on  the  death  of  one  his  share  went  to  his 
representatives.  With  referenee  to  AntiKlmiuj  v.  Eldridijr  uiid 
similar  cases  (k),  he  said  that  whore  the  duration  of  the  animity 
was  not  clearly  defined,  a  gift  over  on  the  death  of  the  survivor 
was  material,  but  was  immaterial  where  the  duration  of  the  aiiiiiiity 
had  already  boon  distinctly  marked  out  as  extending  till  tli. 
death  of  tlio  survivor ;  and  that  it  was  important  to  dliMi vc 
that  in  none  of  those  caws  were  the  representatives  of  the  deceased 
annuitants  parties  to  the  suit. 

Ill— Implication  from  Gift  on  Death  combined  witl 
some  Contingency,  &C.— Mr.  Jarman  continues (/):  "  Hitiicrt. 
the  doctrine  of  implication  has  been  viewed  chiefly  in  it 
application  to  the  simple  case  of  devise  or  bequest  on  tin 
decease  of  some  person  or  persons ;  but  it  is  obvious  that  tin 
principle  may  come  under  consideration  in  a  somewhat  nion 
complex  form,  as  where  the  event,  upon  which  the  express  devi.s< 
is  to  take  effect,  is  the  death  of  a  person,  combined  with  sonv 
other  contingency.  For  instance,  in  the  cast;  of  a  devise  to  1! 
in  the  event  of  A.  dying  under  age ;  in  which  case,  as  there  i: 
no  devise  to  A.  in  the  alternative  event  of  his  attaining  his  majority 
the  question  arises,  whether  he  can  take  the  fee  (m)  by  imi)li(atioi 
in  such  event.  If  B.  were  the  testator's  heir  apparent  or  pro 
sumptive,  there  would  be  no  difficulty  in  arriving  at  the  affirmativi 
conclusion  ;  the  case  then  being  evidently  analogous  to  that  of  i 
devise  to  the  heir,  to  take  effect  in  possession  on  A.'s  decease 
which,  we  have  seen,  raises  an  estate  for  life  in  A.  By  parity  o 
reasor.  it  would  seem  that  a  devise  to  a  stranger,  in  the  event  o 
A.  dying  under  age,  supplies  no  more  valid  ground  for  holding;  A 
to  take  an  estate  in  fee  by  implication,  than  is  afforded  for  tli 
implication  of  an  estate  for  life  to  a  person  on  whose  decease  tli 
lands  arc  devised  to  a  stranger :  for  a  testator  may  intend  tii 
fee  to  descend  to  the  heir  on  the  alternative  contingency  of  A 
attaining  his  majority.  And,  perhaps,  the  authorities  rightly  <oi 
sidered,  do  not  militate  against  this  hypothesis,  for  though  a 


Sim.  384  ;    Ki-Lwy  v.   KUis.  38  h.  T. 
471  ;  and  Chaps.  XXXI.  and  XLIV. 

(it)  Vide  ante,  n.  (g). 

(/)  First  ed.  p.  480. 


(m)  As   to  the  old  law.  sec  Dot 
Cundall,  9  Kast,  4U0,  and  other  cas 
referred  to  in  Chap.  XLV. 
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estate  in  fee  was  held,  in  one  iiistanee,  to  uri-tc   liy  iriiplitafioii   i  hutrh  xix. 
uiiiltT  siioh  a  devise  tn  a  jMTson  who  was  not  tlif  testator's  heir  (h), 
vi>t  tlie  construetion   was   founded  on   reasoniiij!   partly   derived 
from  the  eont«>xt. 

■'Tims,  in  (I'oodriijht  <1.  llo>iklnit  v.  Ili>i<klm  (<»).  a  testator  1m'-   cift  iiii|>lii'il 
(|iiiatiied  unto  liis  son   Itichard  certain  leas«"hold  premises  calletl   [■',"", |"'.',""( 

S..  to  hold  the  same  unto  his  said  m»n  Hiehard  until  his  (U.'s)   ii Im"  i 

sun  Tlionias  should  attain  the  ajje  of  twrnty-one  years,  and  no  'ni,.,,,^",,',,,. 

|ttii<;fi  ;   i>ut  in  ease  his  said  son  Thomas  should  die  in  his  minority, 

then  the  testator  ^ave  the  said  leasehold  premises  unto  John  and 

Richard,  sons  of  the  .said  Richard,  or  either  of  them,  attainiii;^ 

till'  ajje  of  twenty-one  years  as  afore.snid  ;   and  he  desired  that  his 

premises  at  S.  might  be  quitted  and  delivered  up  as  aforesaid  by 

his  said  son  Riehard  ;  and  the  testator,  in  a  certain  event,  revoked, 

lint  otherwise  contirmed,   the  said  bequest  of  S.   and   the  other 

legacies  given    to   his   turn   Richard's   family.     Thomas   attained 

twenty-one,   and   was  hehl   to  be  entitled :    Lord   Ellenboroufih 

rolying  nnich   upon   the   direction   that  the   premises  should   be 

(/«///('(/  ami  delivered  up  n<i  aforesaid  by  the  testator's  son  Richard. 

that  is,  when  Richard's  son  Thomas  came  of  age,  to  Thomas ; 

'  for  to  whom  else  '  (said  his  Lordship)  '  (ould  Richard  deliver  up 

the  po.s.se.ssion  in  that  event  ?  '  {y<). 

"  But  might  not  the.se  words  (which  merely  imported  />//  whom  it.niaik  upon 
the  premises  were  to  be  delivered  up)  have  Ix'en  satisfied  by  their  ';;""''"/'''  *■ 
delivery  up  to  «»//  ix>rson  entitled  under  or  dehors  the  will  l  Unless 
Thomas  were  to  become  entitled  at  twenty-one,  the  limitation 
over,  in  case  he  died  under  that  age,  was  certainly  very  absurd, 
and  the  ca.sc  may  be  considered  as  somewhat  analogous  in  principK; 
to  tho.se  in  which  a  devise  has  been  enlarged  to  a  fee  by  such  a 
devi.se  over  (q). 

"This  case  was  much  relied  on  in  Drn'is  v.  Darin  (/•).  in  support  /m-m  v. 
of  the  argument  for  raising  an  implied  gift  to  the  testator's  daughter,  ^'""''' 
from  the  following  words  : — '  It  is  my  wish  that  my  brother  S. 
be  my  executor,  to  arrange,  dispose  of,  and  settle  ail  my  affairs  ; 
and  1  appoint  him  guardian  to  my  daughter.'  Sir  J.  Leach,  M.R., 
decided  in  favour  of  the  implication.  He  said  that  it  was  plain 
it  was  not  the  intention  of  the  testator  that  his  brother  sliould 
take  a  beneficial  interest,  but  that  he  should  only  arrange  and 


(")  Mr.  ilarman'a  description  of  tin? 
I  a.>u-,  il  will  lie  wi'ii,  is  not  ([iiite  nc<'ur- 
■,\W.  as  the  propprty  in  i|ii('sti(m  was 
li'asiliiilil. 

(»)  it  Kast,  300. 


(;>)  I^)rtl  Klli'ulnirnnirh  :i!s<>  nlinl  nn 
A'lic  V.  Siimmtrnit,  which  is  clcirly  liad 
li(«  ;   sec  anil',  p.  ti:ii). 

(V)  Via.' Chap.  XI.V. 

(r)    I   R.  *  .My.  Ii4.x 


f 
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«1IFT«   BY   IMPLHWTIOK. 


AliMiltitr  iiiH 
•tt«ti'iity-<iiip 
iiO|ili<il  friiiii 
liiiiilatiiin 
until   tui- 
one  mill  k 
civtT  on 
ili-atli  nndi'i' 
that  afrv. 


cHAFTER  XIX.  fwttle  h'\*  affairji ;   and,  from  \m  ft|)|)oiiitni.nf  ax  Kiiariliaii  to  t! 

"~  ilati<{liti>r,  it  WHS  to  be  imiiliinl  that  flic  arraiisi'niont  ami  sf'ttlciiin 

wan  to  hi'  for  her  iM'iu'fit  ;  Init  Lortl  Broujjlmin,  oil  a|)|>«'al,  rfvcr-..' 
this dt'crcH',  hin  Lord.ihiin-oniciviii>j  that  thi-rc  was  nothing  in  il 
(ariRiiagp  or  provisions  of  tho  will  from  which  a  l.c<|iicst  to  tl 
daii){ht(>r  could  he  safely  ami  rcasonahly  im|)li<'<l.  He  olwcrvc 
that  the  cases  of  \viihinil  v.  Slwi.liiinl  {s)  and  (iintdrhihi  < 
IlodiHH  (the  former  of  which  had  In-eii  oft.-n  fjiiestioiied  (/)  .,ii 
the  latter  had  been  rested  Ity  Lord  KUeidforoiiKh  on  s|HMii 
);roiinds).  fell  far  short  of  this." 

The  analojjy  sii>!jrested  above  is  closer  where  there  is  in  tl 
first  jihice  an  estate  devised  to  be  enlarged.  Thus  in  ('ritjil'ot 
Ikniis  (m).  where  a  testator  devisetl  three  houses  to  trustees  tt|H 
trust,  as  to  the  titst,  for  his  tlaiiyhter  A.,  her  heirs  and  assirriir 
as  to  ihe  .second,  for  his  tlannhter  H.,  her  heirs  and  assigns  ;  an 
as  to  the  third,  to  ajjjily  the  rents  for  the  advauceinent  and  bene 
of  his  graiuhlanjihter  ('.  until  ^he  attained  twenty-one,  but 
case  she  should  ilie  tinder  that  age,  then  he  devi.ted  the  same 
A.  and  W.  and  their  heirs  as  t^-nant*  in  common  :  all  the  re.sid 
of  his  real  and  personal  estate  he  devistnl  to  X.,  Y.,  and  Z 
attained  twenty-one,  and  the  Court  of  V.  P.,  wiihoit  .saying  tii 
the  devi.se  alone  wouhl  have  raised  a  fee  by  implication,  thotia 
that,  looking  tt)  it  ami  to  the  other  provisions  together,  the  int.' 
tion  was  clear  to  give  t".  the  whole  interest  in  the  third  house. 
go  over  to  A.  and  It.  only  in  an  event  which  had  not  ImpiM-ne 
If  this  were  not  .so,  the  strange  con.seqnence  would  follow  that 
C.  died  under  twenty-one  the  house  would  go  over  to  A.  and  I 
whereas  if  she  attained  twenty-one  it  would  go  over  to  the  i 
siduary  legatees,  who  were  other  persims.  Such  an  intent  t 
Court  thought  could  not  be  presumed  from  the  structure  a 
language  of  the  will. 

In  Tomkim  v.  Tamlim  (c)  there  was  nothing  but  a  bare  (lev 
"  to  his  brother  in  trust  for  his  eldest  .son  H.  till  he  should  attn 
twenty-one,  and,  if  he  should  die  before  twenty-one,  then  a  dev 
over "  ;   yet  it  was  held  that   on   attaining  twenty-one  B.  to 


(»)  2  P.  \V.  MM.  In  thin  case  (wliiih 
is  often  cited),  a  testator  (jave  the  rexi- 
due  of  hi«  real  anil  per»onal  estate  to 
trustees  upon  trust  to  ai)t)ly  the  in- 
eoim-  for  lliv  iiiftintenanee  of  hi*  grand- 
children diirinK  minority,  but  went  no 
further.  lAinl  MaeelcHlield -"  The  in- 
tention ia  most  plain,  that  the  jiraiid- 
cbildn'n  should  have  thi'  surplus,  both 


of  the  real  and  personal  estate,  iif 
their  a^e  of  twenty-one.'" 

(0  3  Atk.  31t>.     "  1  say  nolhiim 
to  whether  it  was  tightly  dei'ideil,' 
WikkI,  V.  r,  2.1.  &H.  l"2S. 

(m)  !..  R.,  4  C.  1'.  l.l!). 

((■)  As   citiil    by   XaxA   J!ansliil<l 
Burr.  234. 


IMfl.K'ATIoN    KUMM    flirr  ON    liKVTll    WITH    (ON TINiiKNlV. 


Ml 


a\  pstat>>.  lifter 


till'  wliolt'  l>y  iniiiliciitiori.     Sii.  in  (innlii'ir  v.  Stnins  (<r),  wlifi'  riMi-rnn  %in, 

liixlixKU  wtTt'  l«'<|in'atlii'il    '  in  trust   f<ir  A.  ami    II.  till   H.   is 

ittiiitv-livt'  yt'arx  ojil,  anil  in  vam  thcv,  A.  iiiiil   11.,  .slionlil  tli«' 

iHliirc  H.  attains  twntyHvt'."'tlifn  over,  it  was  Ik-M  Ii\  W'ikmI.  V. C, 

lli-it.  on   H.  uttainina  tw»-nty  tivr.  A.  an<l   H.   lii-canii-  aliMilutcly 

ciriilril   in   "'<|nal   luoictii's.     Ami    in    ir(V^.v   v.    W'iUinniH  (r)   tin- 

wiiiii-  jmlj!''  trcati'd  it  as  rli-ar  that  u[n.n  a  dcvi-"-  or  lM'(|ii('st  of 

real  or  |M'r.sonal  •■statf.  upon  trust  [or  tin   I'luhl  or  tliildri'U  of  anv 

jM'Mon  luitil  tln-y  attain  twcnty-ont'.  (ollowt  il  liv  a  jjift  ovt-r  to  a 

third  iMTSon  in  <'asi'  tin'  idsildrm  do  not  live  to  attain  twi'nty-om', 

tlir  rhildrt'n,   if  they   live  to  attain   twcntv-oni',  take  alisoluti'ly. 

Till'  casi"   itself   wfiit    s(inn'wliat    further.     The   testatri.v   desired 

lirr  trustees  to  invest  tlie  residue,  iiml  uave  the  interest  to  \.  anil 

15.  eciuallv.  nml  at  their  de<'ease  the  dividi>nds  were  "  to  1m>  i-on- 

tiituid  to  their  ehildren  till  lln-y  eoine  to  the  ajje  of  twenty  one." 

Tliere  was  no  jiift  over,  hut   the  testatri.x  adtled.  "  I  eonstitute 

iiiiii  ;i|)|»oint  ('.  aiul  \).  trusti-es  for  the  said  A.  and  15.  ami  their 

diildien."     The  children  were  held  to  take  absolutely  on  attaining 

tvventv-one  ;    for  the  trust  dnrinj.'  minority  was  complete  without 

the  last  elaus(>,  which  therefore  must  he  looked  upon  as  iiulicatiii); 

that,  after  tiie  children  attained  twenty-one,  the  trust  for  their 

liciu'fit  was  Htill  to  continue. 

Hut,  of  course,  the  children  will  not  take  an  ahsolute  interest  wiwn  iIih 
liy  implication,  if  in  the  .same  event  there  is  an  e.\pre.s.s  gift  to  |"iiil".i'ii'ii 
tlicm  of  a  less  interest  («).  Ami  it  lias  been  held  that  the  event 
ii|Kiii  which  the  gift  over  is  to  take  effect  must  exactly  ct)rre.sp(UHl 
with  tliat  upon  which  the  limited  trust  is  to  cease.  If  the  j^ift 
over  depends  on  a  further  collateral  event,  as  on  deatli  under 
twenty-one  and  unmarried,  the  implication  does  not  arise  (It). 
.\i;d  where  (v)  tlie  trust  diirini;  niinority  was  for  the  mimu-  and 
his  mother,  with  a  gift  over  to  her  if  he  died  under  twenty-one, 
Sir  K.  Kindersley,  V.-C".,  held  that  tin  re  was  not  enough  to  shew 
ti  It  the  minor,  if  he  attained  twenty-one,  was  to  be  benefited 
•  .ahisively  of  his  mother. 

Other  examples  of  estates  by  implication  arising  from  a  testator  (»ih.i  .  x- 
iiuviiig  provided  for  oidy  one  of  two  contingencies  will  be  found  in  ""'l'!'"  "' 
W(  Bettfi  Smitli's  Trunin  (rf)  and  ftc  Blake  s  Truxt  (*•).     In  the  latter  .  xpn  s*ly  i>ro 
ca.se  a  testator  gave  iwrsonaltv  in  trust  for  a  married  woman  for  ^"'"'  *'"• ""' 


lirring. 


(-!  ;»o  L.  J.  «!.  \m. 

[r)  2.J.  &  H.  12.V  In  /'«»//.«  V.  /'.;/!/, 
'.'4  Id'a.  I0.~>,  it  na.s  held  that  thp  son 
took  l)y  (IcsK'iit. 

( ii  Siinige  v.  Ti/em,  L.  K.,  7  Ch.  S.ii>. 


!'')  II'M. 

(i|  Filzhniri/  v.  lUiniirr,  i  Drew.  3l>. 

(J)  L.  H..  \V.n.  T!t. 

(I)  1-.  I{..:»  K<|.  7!«t. 


^ 
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vnArrn  xix.  liff,  nnd  after  h^r  cWease,  if  nhc  left  children,  in  triwt  for  lur 

liu.sl>ainl  for  life,  anil  after  his  deeease  iijmjh  tntnt  to  divi.lc  it 

amon^  the  thiUlren,  Imt  if  no  ehild,  tlien  ujjon  tru«t,  after  ih,. 

deceaM  of  the  hiixhand  and  wife,  for  other  iH>r»onH  ahsolutcly; 

it  wa.s  held  that  the  husband  took  a  life  r<tnie  In  iniitlieation  aftPi 

the  deatii  of  Hie  wife,  althoujih  there  were  no  eliildren. 

In  Immrsitn  v.  Viin  (imn  (f).  there  was  a  Rift  of  income  to  A., 

one  of  tilt  testator's  three  dau>{hters,  witii  a  direction  that  if  iitli..t 

or  both  of  tiie  other  two  shoidd  brcoine  widows  sjie  or  they  AwwM 

participate  eiiually  with  A.  in  the  income,  so  that  the  same  shuukl 

be  enjoyed  i»\'  iiis  said  daughters  and  the  survivors  oi-  survivor  ol 

them  durinf?  their  or  her  lives  or  life,  with  a  gift  over  of  tin-  cii|iital 

H|)on  the  death  of  the  last  survivor:    A,  died  leaving  her  twci 

sisters  and  their  husbands  surviving  her,  and  Ikcon,  V.-C,  nfii>ii| 

to  imply  a  life  interest  in  them. 

Iiiipliraiioii         Jt  ig  hardlv  necessary  to  say  that  if  the  scheme  of  a  t«>st4jtorV 

i»f  lift'  *'j*tatt*        .,,,  '  t         ■.',  •        .        •        k         \-t        li'i- 

irom  H. h.mi-    wdl  shews  a  clear  intention  to  give  A.  a  life  e.-tate  in  his  pro|).'rty, 

"'  *'»'''•  *'"■  clfect  will  be  given  to  that  intention,  even  in  the  abs«'nce  of  e.vpnw 

words.    Thus,  in  C't)chhott  v.  Cuckshotl  (g),  the  testator  dis[HJseil 

of  the  various  portions  of  his  property  among  Iiis  'hildien,  without 

making  any  express  provision  for  his  wife,  exccp.  that  in  the  event 

of  her  ceasing  to  occujiy  a  certain  farm  belonging  t^i  the  testator. 

his  sons  should  pay  her  25/.  a  year  during  widowhood :   all  tin' 

provisions  in  favour  of  the  children  were  expressly  directed  not  to 

take  effect  so  long  as  she  remained  a  widow,  and  it  was  held  by 

Knight  Bruce,  V.-C,  that  she  took  an  interest  during  widowhood  in 

all  the  testator's  estate. 

Hall,  V.-C,  seems  to  have  approved  of  this  decision  in  lialpli  v, 
Varrick  (A).  He  also  seems  to  have  thought  that  the  deci.>'ion  in 
Bhrkuell  V.  Bull  (i)  and  similar  cases  might  be  supported  on  tlir 
ground  that  "  the  interest  of  the  widow  was  more  or  less  coiinectctl 
with  the  carrying  on  of  a  business  and  supporting  a  family,  wliiili 
seems  to  have  been  a  rt  of  indication  as  to  how  the  property  was 
to  Ik'  enjoyed  during  her  life." 

In  Achemn  v.  Fair  (j),  personal  property  was  given  "  in  trust  to 

the  use  of  A.  to  be  disposed  of  by  him  "  by  deed  or  will  amnn^ 

cei  tain  persons  :  it  was  held  that  A.  took  a  life  estate  by  implication, 

chiefly  on  the  ground  that  an  express  estat*  for  life  in  other  proix-rty 

had  previously  been  given  to  him. 

(/■)  42  L.  J.  C'h.  1!»3.  whoro  Koniilly,  M.K.,  refu««l  to  apply 

(./)  2  Coll.  132.  the  principli-  of  VocMfilt  v.  CcixhM. 

(h)  .')   Ch.   1).  at    p.  095.     .Sim'  al«o  (i)  1  Kfoii,  17(> ;  ante,  p.  (132. 

Basnet     v.     Uarntt,     2!»     Bia.  239.  (;)  3  Dr.  i.  W.  612. 
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tliftoC  whilt 
i^  lid  "  nl  llif 
iloilli  of  A. 


Ill  l{r  W'lllimii  {k)  a  ti'jitator  upiMiintcd  Iuh  wife  A.  ami  X.  fxtiutom  <  ii«rricii  \i« 
of  hiiwill.arul  aftor  niviti({  hi^  wifi'  all  \m  housM-lioIil  I'tli-cts  ahstiliiti-ly 
pr'N  i'''il<'ti :  "  ami  at  my  ilt-ath  A.  tn  liavi-  |M>W(r  to  wll  all  |)i<i|H'rt  y 
ami  laiul  iH'loiijjiiijj  to  tnc,  niui  at  lu-r  «|t'atli  what  in  l<-ft  tt)  Ik* 
(iivitli'il  ln'twii'ii  M.  and  N  "' :  it  was  Ih-KI  liy  tin-  Joint  of  ApjH-al 
(nvfMiifj  Fai  well.  J.)  that  this  Ravo  A.  a  life  interest,  with  |h)wit 
tiitxtM'tui  any  part  of  the  capital  as  she  tnif^ht  think  tit.  and  that 
M.  and  X.  were  entitle<l  t4>  what  inijslit  remain  at  A.'s  death. 


IV.    Implication  of  Trust.    "  Where  a  testator  ;jivos  several  V"  iniiiiini 
ilistimt  siilijeits  of  disposition  U>  trustees,  and  then  priKceds  to  ,,"„,i„i_i,  ,^ 
(lisniiM"  of  the  eijiiilahle  or  iM'nelieial  int>rest  in  terms  upplieahle   ii«l"  •<>• 
to  one  of  those  subjects  only,  thi're  is  no  necessary  implication  ih.-it    „|,|,  ;,,,„/ 
he  intenih'd  the  h'f{al  and  ei|iiital)le  dispotd     m  to  l>e  coextensive.   'Ii-i'"^""'"- 
til  Mii-h  it  may  be  lii>?lily  probable  that  he  ditl  .so,  and  more  es|M'cially 
wliiii  the  omitted  subject  is  convenient  (tlumgh  not  e.s.s«'iitial)  to 
the  enjoyment  of  the  other  (/). 

■'  As  in  SliilJis  V.  Sarijon  (;«),  where  a  testatri.x  devi.s«>d  to 
trastees  and  their  heiis  lier  copyhold  dweilinn-house.  (wherein  she 
iiriiicipallv  resitled,)  garden  and  ground,  Uxjetlwr  nilh  llir  furniture 
(iiiil  i't'i'eet*  llnri-in,  and  the  coa<hhou80  and  stable  thereto 
lielonniiif.'.  and  also  the  ten  cnttagps,  and  two  new  cottages 
liiiilt  by  her,  with  their  appurtenances,  at  L.,  upon  trust,  that 
tiie  trustees  and  the  survivors,  &c.,  and  the  livirs  or  a.ssigns  of 
the  survivor,  .should  pay  the  rents  of  the  .said  hirfdiliiiiiiiilH  to  her 
niece  S.  S.,  the  wife  of  G,  S.,  or  ix-nnit  and  sulTer  her  to  use  and 
(Mcupy  the  saitl  hereditaments  during  her  life,  to  the  intent  that 
the  same  hereditament«,  and  the  rent.s,  issues,  and  profits  thereof. 
iiii<.'lit  be  for  her  scj)arato  use  ;  and  after  her  decease"  to  (!.  S.  for 
his  life  ;  and  after  his  decease,  upon  trust,  that  the  trustees  and  tie- 
survivors  and  survivor  of  them,  and  the  heirs  or  assigns  of  such 
survivor,  should  he  posse.s.sed  of  and  interested  in  the  said  liere- 
ilitiiiuents,  in  trust  for  such  of  the  testatrix's  nephews  and  nieces, 
or  grand-nephews  and  grand-nieces,  as  H.  S.  should  api)oint ;  and 
in  default  of  apiwintment,  upon  trii.st  that  the  said  trustees  'nul 
the  survivors  and  survivor  of  them,  or  the  heirs  or  assigns  of  such 
survivor,  .should  .sell  and  dispose  of  the  .said  hereditaments  and 
|ir('inises  (w).      And  the  t«'statri.\  directed  that  the  pro<hu'e  of  such 


(/;  l((io.->|  1  ('h.  ;!7H;  2('h.  i:'„-.  am, 
sir  tlir carfc cited  on  illlothiT point .  ante. 
]>.  lilli.      Tlic    order     was     iimile     liy 

I  iin>r|it. 

(/)  .Mr.  .laiumn.  liixl  ed.  |>.  \K\. 


(m)  1  K'v.  i":  ?,  My,  A  «'r.  .'rf'T  ; 
eomparethiscAHo  with  Arkira  v.  I'liiiiiis. 
(»  Bli.  N.  S.  43(1.  3  C\.  &  Kin.  llf..".. 

(n)  "Tlu'  addition  of  tlie  word  '  pre- 
niifeH,' ill  this  iiixlAiiee,  a iToided  ground 
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i>niissioti  to 
«iispf)sc  of 
>'i|iiitiilili' 
intciiHt  not 
ciin'tl  by 
implication. 


Implication 
fi(>in 

(liwn'tionan 
trust. 


sale  8h*)uld  constitute  part  of  her  residuary  personal  estate.  Tlie 
will  contained  a  general  residuary  clause  {o).  Lord  Laii'i.i.ilc, 
M.K.,  h'ld  that  the  furniture  and  etfects  did  not  pa.ss  to  S  S., 
but  belonged  to  the  residuary  legatees,  the  U'statrix  having,  m 
the  statement  of  the  trusts,  employed  words  only  appiiialili'  to 
the  real  estate  ;  and  Lord  Cottenhani,  on  apj»eal,  was  of  tiic  .-ainc 
opinion,  observing  that  it  was  i)roi)able  the  testatrix  iiit-mliil 
that  the  furniture  and  effects  should  accompany  the  cop\  ln.lds. 
but  she  had  omitted  to  declaie  such  to  be  her  intention. 

"  So,  in  Jarksou  v.  S(>f)lr  (/;),  where  a  testator  gave  certain  inv- 
hold.  ropiihohl.  and  leasehold  estates  (particularly  describing  tlicm) 
and  1,<HMI/.  Three  per  cent,  .stock,  to  trustees,  their  heirs,  executors. 
administrators  and  assigns,  to  hold  the  last-mentioned  /rrflmlil  nml 
leascfiohl  estates  and  stix'k  unto  the  trustet  s.  their  heirs,  executors, 
administrators  and  i.ssigns,  in  trust  for  his  daughter  \.  U>v  \\h\ 
for  her  separate  use  ;  and  after  her  decea.se.  upon  trust,  to  cdiiwv 
and  a.ssign  the  several  last-mentioned  freehold  and  ieaseliol,! 
estates  and  I.IHNI/.  stock  unto  the  heirs,  executors,  admiiiistiatois 
and  assigns  of  A.  And  the  testator  empowered  his  daughter  to 
grant  leases  of  the  freehold  and  leasehold  estates  so  given  to  \wt. 
Loril  Langdale  held  that  as  the  testator  had  omitted  all  mention 
of  the  copyhold  estates  aftor  the  devi.se  to  the  trustees,  he  could  not 
consider  them  as  comprisi^d  in  tin;  trust." 

In  manv  cases  where  propeity  is  given  to  trustees  with  power  to 
apply  it  for  the  benefit  of  A.,  in  terms  which  imply  that  the  exeiciso 
of  the  power  is  left  to  the  discretion  of  the  trustees,  it  has  been  held 
that  a  trust  is  created  for  the  benefit  of  .\..  whether  the  tiiistws 
exercise  the  power  or  not.  These  ca-ses  are  considered  in  anotliei 
chapter  (*/). 


(lifts  impiic.i      v.— Implication  from  Powers.    (I)  Powers  of  Selcdmi  or  Z>w 
from  powirs    irihiilioH.     "  Implied  gifts  may  be  and  often  are  created  by  powers 

of  Ki'liTtion  or  ,        .  ,..,.•       r  r         i    c       i      i  f "    i  '     » 

disiribiition.  of  selection  or  distribution  in  favour  of  a  defined  class  of  objects. 
for,  where  proiH'rtv  is  given  (r)  to  a  person  for  life,  and  after  his  or 
her  decease  to  such  children,  relations,  or  other  defined  objects  as 
he  or  she  shall  appoint,  or  among  them  in  such  shares  as  the  diimt' 


for  rxtcmlinis  tin'  ultimate  trust,  unUw 
rest  rifted  liy  the  ptTii'iliii^;  trusts  to  tin- 
furniture;  lint  iis  the  prtKceds  uniler 
this  trust  were  to  form  part  of  the 
rwiduiiiv  pt>rsouali'state.  the  |x>int  wan 
iuuuntirial. '' 

(o)  "  This  fact  is  to  Im>  assumed   liut 
in  not  stated  in  the  report." 


(/))  2  Kvv.  .VIII. 

(7)  Chap.  X.XIV. 

(r)  The  same  rule  applies  whrtv  tin 
power  of  scliHtion  or  (listriliutidu  i< 
created  l(y  the  cxeiii.xc  liy  the  tcatatoi 
of  a  (ji'ueral  power  vi'stcil  in  iniii 
II  Ai7<   V.   Hilmii.  1  Drew.  J!I8. 


IMPI.rCATION    FROM    rdWKI! 


fi.-)! 


shall  appoint,  and  there  is  no  express  jjift  over  to  tiiesc  oltjccts  in   i  maitek  xix. 
default  of  appointment,  such  a  fjift  will  Im-  implied  :    the  presiiinp- 
tjiiii  iM'ing,  tliat  the  testator  could  not  have  intendeil  the  olijects 
(if  I  lie  power  to  he  disappointeti  of  his  Ixxtiity,  hy  the  ne>>le(t  of  the 
(Imiee  to  exercise  such  power  in  their  favoiu'  "'  (.s). 

Uiit  the  implication  oidy  arises  where  there  is  some  indication    I'dwi  r  ir.\i-i 
til, It  the  testator  intends  the  class  (oi  some  of  the  class)  to  take  :    in    ,1'^,"',,.  |',j  ., 
(illier  words,  where  the  power  is  in  the  nature  of  a  trust  (I)  :    it    tnist. 
(liM's  not  arise  from  a  mi-re  power  of  apiiointnu'iit.     'i'lius  in  h'r 
W'.rkrs'  Siillfmt'iil  (ii)  a  testatiix  l)e<|ueatlied  to  lier  hushand  a  life 
iiiien'st  in  certain  real  |)ro|MMty.  and  jiive  him  "  |»ower  to  dis|M)se 
111  ail  such  property  by  will  amonijst  oiu'  i  hildren  "  :  the  will  con 
taiiu'd  no  jjift  over  in  di'fault  of  appointment  :   there  were  children, 
liiU    the    hushand    died    intestate    without    having!   exeiciscd    the 
iMiwer.  and  it  was  held  that  there  was  no  ijift  to  the  children  l>y 
implication.     It  foHows  that  the  itn|)lication  diM-s  not  ari.se  where    Winn-  iiii|ili. 
the  donee  of  the  power  has  a  discretion  whether  he  shall  exerci.se    „„,  mj^,. 
it  or  not  ((•).     Nor  dews  it  arise  where  the  objects  of  the  power  are 
va^ue  and  uncertain  («•),  or  whcie  the  testator  expressly  says  that 
he  dues  not  intend  to  provi<le  for  them  by  liis  will  (./).  or  where  the 
whole  beneficial  interest  in  the  pro|HMty  is  jjiven  to  a  |K'rson  in  the 
first  iii.stance,   with  a  suiMM'added   }M)wer  to  ap[>oint   to  certain 
olijects  (//).     Hut  the  fa<'t  that  the  projM-rty  is  };iven  to  the  donee 
(if  the  ])ower  for  her  soh'  and  se|)arate  u.se  d(M>s  not  prevent  the 
implication  (;). 

The  leading  authorities  usually  cited  for  thi'  propositioit  stated 
hv  Mr.  .lariiian  are  lirmrn  v.  ///f/f/.v  («),  and  Hardiiuj  v.  (Huii  (''). 


(..)  .Mr.  .Jaiiimii.  lir.^t  cd.  )>.  lS."i. 
Thi'  curly  laws  of  Crusstniii  \. 
(V„.v</,/,./.  2  ('(IX,  ;J!Mi.  and  Ihiki  i./' 
Mnrltmromjh  wiuHlolphiiK  '1  V'cs.  sen.  til. 
«liirli  iiic  iipiKiwHl  to  this  const  met  ion, 
would  proliably  tie  d(vi(led  ditlcrently 
ill  llic  |insent  day;  see  .Suyd.  I'ow. 
!(th  ti\.  .I!t2. 

|/|  .S(i-  Wilsim  V.  Ihiquid,  24  Cli.  I). 
i\\  ;  MiH,r<  V.  Ffolliol.  lit  L.  K.  Ir.  4'»!». 

Ik)  |lH!t71  1  Cli.  2S!t,  follouJTii: 
lliiihi  V.  Ihiiinerfi,  ."{  Ir.  ('.  L.  Hep. 
:'i:t.  Sccal«i.l/(M(;H.  V.  Ahinii.'.^X,.  H. 
Ir.  144;  R,  Hull,  |l8!t!t|  1  Ir.  R.  :t(»8. 

(r)  Hi  hM«tti,<.  1  l»r.  &  Sni.  :«•.■>.  Some 
pa-siucs  in  the  judgment  of  WimhI,  V.-C, 
in  ./.../  V.  Milh.  3  K.  &  ,1.  4.->8,  .-iceiu  to 
l«-  not  (|uite  eonmstent  witli  |irineiple. 
See  Chap    XXIV. 

(»•)  lliriiimi  V.  Miiiiliiiil.  .lohns.  iT'i. 

{T)<':irltnnj      v.      M-C'irthy,      7      h. 

It.  Ii.  :i-.'s. 


(v)  l',i:iiik  \.  Unifd.  :i  .Sni.  &  (!.  Mil 
See  li<  l!nirl<!/.  4:1  U .  U.  :1C..  wlicre 
a  testator  )in\f  property  to  lii>  wife 
for  life,  with  a  i«iwer  of  appointin4; 
pait  of  it  anioni.'  liis  relatives  or  next 
of  kin.  and  made  her  residuary  leu'atee, 
and  it  was  held  that  this  did  not  aiiioiint 
to  an  absolute  yitt  to  I'.er  with  a  HU|M'r- 
added  power  of  appoinlinenl.  In  '>'»«;/ 
V.  drdi/.  11  Ir.  Ch.  K.  21S,  the  diH-isioii 
did  not  turn  uhollv  on  the  wiirdsof  (he 
will. 

(c)  /,'.  Ihili/'s  Tm-h.  •->:(  L.  K.  Ir.  i:»o. 

((()  4  Ves.  708;  •"•  Ves.  4'.t.-> ;  8  V«'.h, 
.liil. 

(fc)  1  .\tk.  4li'.l.  Sec  also  hofihi)  \. 
.1.  '.'..  J  Ki|.  Ca.  .\lir.  lit.") ;  hnKjmiire  V. 
Iliiuim,  7  Ves.  I:.'4  ;  //i>(7i  s.  I('<(/".  S 
V.  &  H.  |!I8  ;  (  Vhi. V  V.  t'l.lmiin.  !•  Ves. 
al'.t  ;    F,irh<.s\.  liall.  '.\  .Mer.  4:)7  :     It  iH" 

V.  luMiiitiiiiii, :»  K.  I.e. !!,". ;  ir,./>./i  v. 
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Implied  gift 
in  one,  not 
pri'cliiilril  liy 
fxpifHs  ^jift 
ill  iinotlicr, 
event. 


Inipliintion 
prirliicli'il    liy 
I'xprcsx  (lift 
in  Kaim- event. 


Olijerts  of 
powir  aii'l 
implloil  (lifi 
nmsl  lie 
iilentieal. 


In  Broun  v.  //(V/;/»"  tlu"  bciiue.st  was,  "  to  such  childroii  (if  my 
ru'plifw  S.,  as  my  iiepht'w  I.  shall  think  most  deserviiie  ami  tha 
will  iiiakc  the  Iji-st  list'  of  it.  or  to  the  childrpii  of  my  iifphcw  W. 
if  any  such  there  are,  or  shall  tie."'  I.  died  in  the  hfetime  cif  tin 
testator.  Sir  K.  P.  Ardeii,  M.R.,  and  subsoijuently  Lord  KMon 
after  great  eotisideration,  held  the  cliildren  to  be  entith'd  uiulei  tin 
implied  trust.     And  this  decision  was  aihrmed  in  D.  P. 

"  .\nd  the  implication,  it  .seems  (r),  is  not  re|M'lled  by  the  cin  iim 
stance  that  the  testator  has  expressly  <;iven  the  propMty  tn  tin 
persons  who  are  objects  of  the  power,  in  the  event  of  the  ilunei 
dyinjj  before  hini  ((/) ;  which  event,  it  is  to  be  observed,  wouli 
iiave  pr(>vented  the  power  from  arising ;  so  that  the  express  ;>if 
and  the  implied  one  are  alternative  and  not  inconsistent. 

"  .\n  express  gift  over  in  default  of  appointment,  in  favour  n 
either  the  objects  of  the  power  or  any  other  pt>r.son,  of  course  pre 
eludes  all  implication  "  (c),  even  if  the  gift  over  is  void  for  reiiuite 
ness  (/).  Hut  a  residuary  gift  is  not  a  gift  over  for  the  purposes  n 
the  foregoing  |)roposition  {(/).  And  a  gift  over  in  default  of  object 
of  the  power  does  not  prevent  an  implication  in  their  favour  fron 
arising  (/;). 

"  A  gift  arising  bif  implirntion  from  a  })ower  of  selection  or  dis 
tribution,  "  as  Mr.  Jarnian  points  out  (/),  "  applies  to  the  jiersnn 
who  arc  objects  of  the  power,  and  to  them  only  ;  and  consequentiv 
if  the  appointment  is  to  be  testamentary,  the  gift  takes  ell'ect  ii 
favour  of  the  objects  living  at  the  decease  of  the  donee,  to  tli 
exclusion  of  any  who  may  have  died  in  his  hfetime,  and  who  c 

:iS.'l.  In  He  .hfffnjs  TriisU.  I,.  P...  1 
Eq.  13(1,  .MaliiiM,  V.-(".,  is  reiiortid  a 
having  laid  down  a  different  rule  of  eoi 
siriietion  in  sneh  eas<s,  vi/..,  timl  tli 
words  "  in  default  of  sueh  appoinl 
iiient  "  must  be  read  as  "  in  clilault  ( 
ehildreii  "  nntwithstandini;  that  thct 
is  an  express  gift  over  ;  hut  the  decisio 
of  the  V'iee-t'haneellor,  if  eornttly  ri 
ported,  and  intended  to  be  of  (jeiiin 
application,  is  overruled  by  tlii'  ilc<i<i(j 
of  the  Court  of  Appeal  in  likhmd^'m  \ 
lliirrindii.  Hi  Q.  B.  1).  85;  siv  the  el 
servalions  of  Ixird  Ksher,  M.  I!.,  at  | 
lo;t.  where  the  passajjc-  in  the  lixt 
eited  by  his  lordship  a.s  rightly  iayin 
down  the  law  on  this  point. 

(n«<'>S>m7«(,4:i  !..  T.  i:i(l. 

(7)  ffc  Hn,rli!/,  43  W.  U.  :W :  wh.i 
thedeneraldoctrinewas  inuehdis(  us*; 
Hi'  Hull,  supra. 

{It)  HiUlir  V.  anil/.  I,.  H..  "i  Ch.  L'ti. 

(i)   First  ed.  p.  4Stl. 


M'lilliiiijir,  2  H.  &  My.  7K  ;  Orimmn  v. 
A'/rMi/)/),  2  Kee.  (i.">;i  ;  Jtini.i  v.  Turin,  (i 
Mm.  U.Vi  (as  to  whieh  see  ante,  p.  (ilH, 
n.  (;)  ;  Miiiiiii  v.  Swiiiiinli.  2  Ueav.  24!t; 
t'unrirl;  v.  Umiiwill.  10  ib.  412;  For- 
ih/ri  \.  Hri<l;i(s,  10  Heav.  !Ht,  2  I'bil.  4!t7; 
Iturriiii'jh  V.  I'liilmx.  5  .My  &  C"r.  72; 
FiiuUiiir  v.  Anr(/  Mitiifiiril,  l.">  I..  .1.  Ch. 
S.  s.e.,  Fiilkner  v.  Liiid  Wi/iiiurd,  9  .lui. 
llKKi;  I'niiiif  v.  Tiiniir.  \:>  .Sim.  ."KiH, 
2  I'hil.  4'.t:t;'  Mhwiiij  V.  MInimii.  4  I). 
&  War.  380  ;  Saliiiln'ini  v.  Itiiiloii.  3  K. 
&  .1.  ri3.:.  ;  .hill  \.  Mills,  ill.  474  ;  H, id  v. 
Hi  ill.  2.'i  IJeav.  4<)!t ;  hinl  v.  Iziiil.  32 
IJeav.  24.! ;  A'.  ( 'r//./(«.^  Will,  2  Dr.  4  Sin. 
ri27  ;  Hr  H,ili/.i  7Vh.v/.-.  23  L.  H.  If. 
130  :    .!./<, .V,,,;  V.  Fiiir,  3  Dr.  &  \V.  .■.12. 

(r)  Mr.  •larinan,  first  ed.  p.  48.">. 

((/)  Kviiiiiili/  V.  Kiiiij^Uiii,  2  .J.  &  \V. 
431. 

((')  Palliinn  V.  Piitliiiiii,  lit  Heav. 
(138;  HiKlihi  V.  Filzijiriild,  (i  H.  I,.  Ca. 
823;  Itiildriii'j  v.  liiii;x«l,  3  tiif.  I3'.»  ; 
Hi    /.(/""I  mid  t'liinill.  |18!t(i|   I    Ir.   It. 


IMI'LU'ATION    KIUIM    TOWKUS. 
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roiirsc  cDuld  not  havp  been   inailc  objects  of  an  appoiiitiiii'iit  by   iimiiku  \i\. 

will     (/)•    fonswiucntly  if  all  tlic  «ibjcitH  (be  in  the  iloncc"s  lifi-tiiiu', 

11(1  uift  at  all  can  be  implied  {I).     On  the  other  hand,  if  the  power 

is  cxiTcisable  by  any  writiiif;.  the  objects  of  the  power  will  take 

cvcii  if  tliev  predecease  the  donee  (k),  unli'ss  upon  the  true  constrnc- 

tjoii  of  the  instrument  creating  the  power  the  objects  of  it  are 

rcriiiired  to  be  living  at  a  deferred  period,  in  which  rase  the  ini[ilied 

i.'ift  ill  default  will  also  be  to  those  {mmsoiis  only  {/). 

''And  it  should  seem,"  Mr.  Jarman  continues  (ni),  "  that  a  fiift 
arising  by  implication  fnun  a  power  of  selection  or  distribution  in 
favour  of  rehttinns,  will  apply  exclusively  to  the  relations  living  at 
the  death  of  the  donee,  even  though  the  power  is  not  in  terms  con- 
fined to  an  appointment  by  wiH"(»)-  '^"t  whether  this  princii)le 
applies  except  where  the  donee  of  the  power  is  also  tenant  for  life, 
is  not  clear  (o). 

In  Cnrthew  v.  Enraght  (/<)  the  tistator  directed  his  trustees  after 
the  death  of  A.  to  divide  1,(KM)/.  equally  between  such  ten  of  the 
descendants  of  a  certain  person  as  the  trustees  .should  think  fit ; 
tlicre  wore  onlv  six  descendants  living  at  A.'s  death  :  it  was  held 
that  the  1,0(K)/.  was  divisible  among  them  equally. 

Lord  St.  Leonards  doubted  who  would  bo  the  proper  perxm    Towi  r  i.. 
to  take  by  implication,  in  the  case  of  a  power  to  ap|)oint  to  one  i',||'""„"'J,|,' 
onlv  of  a  class  (7),  and  previous  editors  of  this  work  have  drawn  only  of  i»  class, 
from  his  remarks  the  conclusion  that  in  such  a  case 


'  if  any  gift 


(y)  Wiit^h  V.  Wallimjrr,  2  H.  &  My. 
7S  :  as  to  Keniird;/  v.  Kinoilon,  2  .).  & 
W.  Cil.anil  Frirland  v.  I'liirxmi,  L.  H., 
:i  K<i.  ImS.  «•!>  IS  Cli.  I).  ISO.  In 
FiilliHr  (or  Faulkner)  v.  Wynforil.  l."i 
I..  ,1.  Ch.  8.  tlii^  power  wa.s  to  appoint 
liy  (Ivcil  or  will,  and,  conseimenlly. 
till'  j-'ilt  by  implication  was  not 
ii»lriiIC(l  to  the  ol)icctn  livini;  at  the 
(Ihcbso  of  the  donee.  See  also  11/7- 
.«««  V.  Ihiijuid,  24  Ch.  1).  244.  As  to  what 
words  create  a  testamentary  power  of 
appoint tiuiit,  see  Chap.  XXIII.  An 
express  f;ift  in  default  of  appointnient 
applies  to  the  same  class  of  persons  as  a 
simple  gift  unconnected  with  any  powir, 
Potimm  V.  Potiimn,  lit  Beav.  (i:t8 ; 
RUhirda  v.  Danes,  13  €.  B.  N.  S.  ti!». 
Mil. 

(i)  Wilmn  V.  Duijuid,  24  Ch.  1).  244; 
Cnh  V.  Wadi,  1(>  Ves.  27. 

(()  Hnlihead  v.  Shepherd,  28  L.  .».  Q. 
U.  248  ;  Re  Whili'.i  TrwU,  .lohns.  (i.'.i; ; 
Rt  Ph.tne's  Trusts.  L.  H..  .'>  Eq.  34t) : 
Horn  V.  Fenwick;  II  Heav.  438; 
Stnlmirlliif  v.  Sancriift,  33  L.  .1.  Ch. 
TtW;  Lambert  v.    Thmiites,   L.    K.,   2 


E«|.  I.")l  ;  He  Veale'-i  TniM^,  4  Cli.l).  C.l ; 
Mi^,re  V.  Ffolliol.  1!)  I.,.  |{.  Ir.  4'J'.'. 

(m)  Kirst  cd.  p.  4S(i. 

(h)  All. ■(•'ill.  V.  Ih.ifUii.  4  Viii.  .\lir. 
48.1 ;  and  see  t  he  (il)sirvat  ions  of  ( 'hilly, 
.l.,<Mi  this  case,  in  \Viisi,n  v.  thnjiiid,'Z\ 
Ch.  I>.  2."il.  See  also  Ihirdimi  \.  <!liiii, 
1  Alk.  4il'.l,  <  ited  .■>  V.s.  .-.01  ;  liirrh  v. 
ir.(,/<,  3  V.  k  It.  HIS.  The  cas,.  „f  l>„i« 
V.  W'hileiimhi,  as  reported.  3  .Mil.  tl8<», 
is  contra,  in  regard  to  a  power  of  ili-^tri- 
Ixilion;  hut  as  i-ornitt.i  from  I!.  I... 
Sugd.  I'ow.  8tli  ed.  pp.  I)ri3.  ".I.".3.  is  ap 
authority  on  the  same  .side,  /"iki/i  v. 
Il,illi,igsimrlh.  2\  Keav.  1 12,  and  /,'. 
/'ri».r.«.«,  (IS'.mi  1  Ir.  K.  324,  an-  to  the 
same  etfeet. 

(o)  The  ipiestion  is  considered  more 
in  detail  post.  Chap.  Xl,l. 

(/.)  iO  \V.  H.  743. 

(,/)  iSugden  on  I'owcrs.  8th  ed.  r>'X\. 
In  this  edition  the  last  si  ntence  of  the 
paragraph  as  printed  is  uiiinlelli^ilile. 
In  the  tith  ed.  it  nms  as  follows: 
'■  \\'hi<h  one  would  he  the  proper 
eestiti  que  trn-tt,  or  the  person  in  whose 
favour  the  implio<l  gift  was  made  ?" 
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aiFTS    IIY    IMPMCATION. 


Mode  t)f 
(livL'iion. 


ciurTEK  XIX.  conUl  he  iin|ilii>(l  in  dcfmilt  of  appoiiitim'iit,  it.  oiijiht  to  Kc  to  inic 
jHTson  only  of  the  class;  I)iit  as  no  jrift  can  ho  iniplicil  \i,  uu,' 
more  than  another,  it  sconis  that  none  of  tlu-  class  can  tukr  hv 
implication  "  (r). 

But  the  Court  would  no  doubt  avoid  thi->  conatruetion  if  |)iism1,1,.. 
In  Sinnoll  v.  Wahh  (s)  a  testator  gave  frreliolds  to  his  two  sons, 
and  directed  that  if  either  of  his  sons  should  die  without  issiit-.  liis 
part  of  the  property  should  fall  '  to  wMiatever  existin;;  nuiiilii'i 
of  my  family  he  may  be  disposed  to  will  it  to."  This  term  was 
held  to  be  nonu'ii  collectivuni.  authorizing  a  testamentary  a|i]Hiiiit- 

ment  to  one  or  nu>re  persons,  and  the  power  not  havini^  I ti 

exercised,  the  property  went  to  the  testator's  three  children  li\inj; 
at  the  date  of  his  will. 

The  persons  in  whose  favour  a  gift  by  implication  takes  ellctt 
take  as  tenants  in  eonunon  in  equal  shares  (t).  In  the  absence 
of  a  trust  for  conversion  out  and  out,  they  take  the  property  a> 
they  find  it  (w). 

Where  a  person  has  a  power  to  direct  jtart  of  a  fund  to  be  ap|ilici 
to  charitable  purposes  aiul  to  divide  the  remaiiuler  anumj;  tin 
testator's  relatives,  and  the  donee  of  the  power  dies  without  liavinf 
exercised  it,  the  bequest  is  not  void  for  uncertainty,  but  the  ('ouri 
will  divide  the  fund  in  equal  moieties,  and  give  half  to  charilahli 
purposes  and  half  to  the  testator's  relatives  (v). 

If  the  subject  of  the  implied  gift  resulting  from  a  power  of  sclcitini 

or  distrib\ititm  be  real  estate  of  inheritance,  the  inq)lieation  eimfer 

an  estate  in  fee,  if  the  power  authorizes  the  limitation  of  estates  ii 

fee  (//'). 

l,ifc  infcriKt        Although  a  power  of  selection  or  distribution  is  usually  ]m' 

rn'Iloiu^"fro..i  ceded  by  the  reservation  of  a  life  interest  to  the  donee,  yet  .sue] 

power  of  (lis-  a  gitt,  where  omitted,  will  not  be  implied.     Thus,  it  wms  decidw 

tril.ution.         ^1^^^  where  a  testatrix,   after  bequeathing  her  prope-  hi' 

mother,  requested  her  to  leave  WOl.  to  each  of  her  (the  rixs 

sister  A.'s  children,  (and  some  legacies  to  other  persons  ,    na  t!i 

remainder  to  her  sister  B.,  "  to  dispo.se  of  among  her  children  a 

she  may  think  proper,"  B.  herself  took  no  interest  (ir). 

But  a  gift  arising  ly  implication  must  be  distinguished  frot 


Distinction 
whiTc  thcro  is 
a  dirwt  gift. 


((■)  MosMrs.  Wolstriiholme  and  Vincent 
ill  the  3i<l  itl.  of  this  work,  p.  5lf>. 

(..)  .)  L.  K.  Ir.  27. 

(I)  Be  Whiles  Trusts,  Johns.  650 ; 
Wilson  V.   Ihnjuitl.  supfa. 

(«)  Wnlter  v.  Mniinde,  l»  Vea.  424. 

(v)  Saliisbiiry  v.  Ih  iilon,3K.  &  J.  r.2it. 

(«')  Urtidhy'w  Cuttu-right,  h.  K.,  2  C. 


I*.  511.  Anil  «eo  Ctistrrlon  v.  Siilhn 
land,  !>  Ve«.  445;  Crti;ier  v.  Crrciir. 
D.  &  War.  383 ;  Whitelaw  v.  Whihhti 
5  L.  R.  Ir.  120. 

(r)  lU.ilfney  V.  fihkfwy,  fi  Sin:  .">: 
Set'  IliidlisUine  v.  (iiiuldsbunj,  10  l>(i 
.M?  ;  Ramadai  v.  Haasard,  3  Br.  C.  ( 
23«. 


IMri.lCATHiN    V\i'>S%    POWKRS. 


»>.»."» 


tluisi"  ciws  whori'  tlu'iv  is  ii  ilin-it  jiift  to  a  class,  ciiiplfd  witli  a  <  litiiKu  m\. 

nowtr  of  selection  or  distrilmtion  :    in  sucli  a  <as«>  tlic  property 

vests  in  all   the  nii'inlirrs  of  tin-  class,  sultji'ct   to  Itcini;  ilivcstcil 

liv  an  cxtTcisc  of  tlic  power,  and  tlicrcforc  the  j-ift  is  not  rcstiictcd 

t,,  tliosc  mcnilMTs  who  arc  iivinj?  at   the  decease,  of  the  donee. 

Thii-^.  ill  iMmbcrt  v.  T/iirnilcx  {if)  real  estate  was  settled  upon  trust 

f,,r  till'  children  of  W.  in  such  shares  as  he  should  liy  will  appoint  : 

tliiiv  were  seven  children   liviiifj  at   the   date  of   the  .settlement, 

„iie  of  whom  died  before  \V..  who  died  without  havin;j  executed 

till'  power  ;    it  was  lu-ld  that  the  representatives  of  the  deceased 

.  iiild  were  entitled  to  his  share. 


I'2)  Otlnr  I'oirrrs.  A  fiift  is  .sometimes  implictl  from  a  jiowcr  Disoniieimry 
of  tnmsfcrrinf;  property  to  a  certain  perstm,  or  of  settlin;i  or  applyinji  I"'"''- 
it  for  his  benefit.  Thus,  in  II  htrhr  v.  Wanwr  (z),  a  testator  be- 
(lueathed  a  fund  to  trustees  upon  trust  for  his  (hiuijhtcr  while 
slie  remained  single,  and  he  (h'clarctl  that  if  she  married  witli 
the  consent  of  the  trust<'es,  they  sliouUl  transfer  to  the  husband 
foriiis  sole  use  such  part  of  the  fund,  not  exceedinji  one-third,  as  they 
t!umj;ht  proper:  the  daujjhter  married  (hirinj;  the  testator's  life- 
time, and  it  was  held  by  Leach.  M.U.,  that  the  husband  was  entitl  .! 
to  one-third  of  the  fund. 

But  a  mere  power  does  not  give  rise  to  any  jjift  by  implication.   IViwcr  of 
Thus,  in  Bull\.  Vardi/  («),  a  testator  empowered  his  wife  "to  <,'ive  '  "*'""'  ""'' 
away  at  her  ch-ath  1,(M)0/. ;  to  A.  and   I'...  KK)/.  each,  the  rest  to 
he  disp().sed  of  by  her  will."     It  w;.s  held  that  in  the  ub.sence  of 
a  disposition  by  the  wife,  A.  and  IJ.  were  not  entitled  to  anything. 

The  distinction  stated  above  with  reference  to  powers  of  .selection   .'M'«il"t« 

...  111/  1         iiilin~l 

or  distribution,  applies  al.so  to  the  kind  of    powers  now  under  ..nhj.^t  to 

consideration.     Thus,  in  Lincmhire  v.  Ixmcashire  (b),  thv  testator  'li-<  "'i<'"ai-y 

devise'  real  estates  to  two  persons  upon  trust  in  either  of  two  events 

to  seti]    the  same  or  such  part  thereof  as  they  shoiihl  think  pro}K>r 

upon  S.  L.  and  her  children,  with  remainder  to  the  luse  of  A.  L. 

and  her  heirs,  and  as  to  such  parts  as  the  trustees  should  not  think 

tit  so  to  .settle,  with   respect  to  which  the  testator   gave   them 

absolute  discretion,  upon  trust  to  convey  the  same  to  8.  L.,  her 

heirs,  &e.,  absolutely.     S.  L.  died  after  the  hap])ening  of  one  of 

the  events,  but  before  any  settlement  was  made  :    it  was  held 


(v)  L.  K..  2  Eq.  I")l.  ('iinipan> 
Ciirlhni:  v.  Knrmjht,  20  \\.  R.  743.  ante, 
p.  (>.")3. 

CI  I  S.  &  S.  3(M.  Followed  hy 
Maliii".  V.-C,  in  Tuxedale  v.  Tweedult, 


1  Vh.  D.  ti33. 

((I)  1  Ve».  juti..  270. 

(6)  I  Hi-  ti.  &  Siu.  -Mti,  oil  appeal,  i 
Ph.  ti,-)7. 
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CJIFTS    BY    I.MIV.U'ATIDX. 


niArrcRxix.  tluit  the  will  ((intaiiuHl  an  iiltsoluto  ^ift  to  S.  li.,  .sulijoct  to  l.rinj 
iiitcn-cpti'd  l)v  an  oxcrcist*  of  tin-  discri'tion  vested  in  tlie  fnl^t(■.■s 
and  that  this  not  havinjj  Itecii  exercised,  the  heir  at  law  of  S.  1, 
was  entitled. 


Implirntioii 
of  I'StBlfH  tail. 


WlittlH'i'  an 
••xpres.s  estate 
for  lifi'  can  bo 
enlarged  to  im 
i-stale  tail  by 
iniplicatitn. 


VI.  -Implication  of  Estates  Tail.-  Mr.  Jamian  continues  {<■) 
"  It  remains  to  consider  the  implication  of  estates  tail.  AcciikIJiij 
to  the  doctrine  which  has  been  the  subject  of  discussion  in  tin 
second  section,  it  is  not  to  he  doid)ted,  that  if  lands  were  deviseti 
to  the  testator's  heir  apparent  or  heir  presumptive  in  fee  in  ras.'  A 
shoidd  die  without  issue,  (which,  if  the  will  were  made  before  l.s.ix 
would  import  a  ijeneml  failure  of  issue  (*/),)  this  woulil  make  A 
tenant  in  tail,  with  reversion  in  fee  to  the  testator's  heir  tin 
event  described  being  precisely  that  which  would  involve  the  ox 
tinction  of  an  estate  tail ;  and  it  being  impossible  to  suppose  tliui 
the  testator  could  intend  to  make  a  devise  to  take  etTect  at  a  fiitiin 
ix-riod,  to  the  very  person  who  wotdd  in  the  absence  of  dispiisitim 
take  the  property  by  act  of  law,  without  intending  that  it  shouk 
in  the  meantime  devolve  to  some  other  person.  The  reports 
however,  do  not  present  exactly  such  a  case. 

••  It  has  been  long  settled,  however,  that  a  devise  in  a  will  whirl 
is  regulated  by  the  old  law,  to  a  }H>rson  indefinitely,  or  to  a  persoi 
an<'  his  heirs,  with  a  limitation  over  in  case  he  die  without  issue 
confers  an  estate  tail,  on  the  ground  that  the  testator  has,  b\ 
postponing  the  ulterior  devise  until  the  failure  of  the  issue  o 
the  prior  devisee,  afforded  an  irresistible  inference  that  he  intendoi 
that  the  estate  to  be  taken  by  the  prior  devisee  under  the  indefiuifi 
devi.se,  should  be  of  such  a  measure  and  duration  as  to  fill  up  tin 
chasm  in  the  disposition,  and  prevent  the  failure  of  the  ulteiio 
devise,  wliich,  as  an  executory  devise  to  take  efi'ect  on  a  genera 
failure  of  issue,  would,  of  course,  be  void  for  remoteness.  Accordiiij 
to  some  early  ca.ses,  however,  an  express  estate  for  life  cannot  be .«( 
enlarged  into  an  estate  tail  by  implication,  on  the  ground  tha 
implication  can  only  be  admitted  in  the  absence  of,  and  never  ii 
contradiction  to,  an  express  limitation." 


But  the  contrary  wa 


(f)  First  ed.  p.  4H7.  I  have  not 
thought  it  (Usirable  to  interfere  with 
Mr.  ■iarnian's  treatment  of  this  siibjwt. 
but  it  will  be  obviuu.s  to  the  reader  that 
it  is  elosoly  conneeted  with  the  ^luestions 
dealt  witli  in  ihajis.  XLVII.  and  Lll., 
and  that  in  some  ways  it  would  have 
been  more  con'.eiiient  if  the  wholi'  sub- 
jwt  hail  been  treated  of  in  one  chapter. 


((/)  I'ndir  the  old  law  befoie  tin-  Will 
Act,  1  Viet.  c.  2<'.  words  refirrini;  I 
death  without  i.x»ue  were  aenerally  liii 
to  import  an  indefinite  failure  of  i^'iUi 
What  force  of  context  was  rei|>»'-i'<' ' 
•  xplainthrmtohrusrd  in  any  uiSit:  ti:5 
this  their  ordinary  si'UHe  was  a  subjiit  c 
nnieh  intricacy  from  the  aecuniulHtio 
of  authorities.    See  post,  Chap.  l.II. 
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C'lt.trTER  XIX. 


I)f\iw  to  A. 

an<l  it'  111-  <lii' 
vtilliitiit  i?.^iir, 

IIVIT. 


wt'll  e.stablished  in  Mr.  Jarman's  time  by  numerous  deci.sion.s  (e). 
Ml .  Jarman  continues  (ee) : 

■  \  devi.se,  in  a  will  which  is  governed  by  the  old  law.  to  a  person 
and  his  heirs,  followed  by  a  limitation  over  in  caw  of  his  dyiiin 
without  issue,  confers  an  estate  tail,  on  the  ground  tliat  the 
testator  has,  by  the  words  intrcKlticiiig  the  limitation  over,  explaitied 
hiiiisi'lf  to  have  used  the  word  '  heirs  '  in  the  preceding  devise  in  the 
(iiialitied  and  restricted  sense  of  heirs  of  the  luxly. 

•  And  it  is  to  l)e  observed,  that  where  the  jH-rson,  on  whos«;    Uulc  wIhio 
pi'iieral  fadure  of  issue  a  devise  is  expressly  made  e.xjwctant,  is  |^^,„,  j^ 
the  lu'ir-at-law  of  the  testator,  he  becomes,  bv  the  application  of   n f'rr.'.l  ti.  is 

...  ■       ^    -I    1        •        1-      1-  •       hciriit-lttw  111 

the  rule  under  consideration,   tenant  in   tail  by  impucation,   in   i.-^iator. 
precist'ly  the  same  manner  as  if  there  had  been  a  prior  devise  to 
liim  and  his  heirs  in  the  will. 

"  If,  however,  the  person,  in  default  of  whose  issue  the  estate 
i.s  given  over  (or  the  person  to  whom  it  is  so  given),  be  not  the  heir- 
at-law  of  the  testator,  and  if  the  fornier  take  no  prior  estate  under 
the  will  susceptible  of  enlargement  or  mollification  from  these 
words,  an  estate  will  not  accrue  to  him  by  implication  ;  and 
consequently  the  devise,  to  take  effect  on  the  contingency  in 
(|uestion,  is  void  for  remot^Micss,  as  an  executory  devise  limited 
to  arise  after  an  indefinite  failure  of  issue  (/).  It  follows,  that  if 
lands,  by  a  will  made  before  1838,  be  devised  to  A.  and  his  heirs, 
and  in  case  A.  and  another  person  die  without  issue,  then  over, 
.\.  takes  an  estate  in  fee  simple  absolute,  the  devise  over  being, 
for  the  reason  just  assigned,  incapable  of  taking  effect  (ff). 


(,.)  I'lT  Parker,  L.C'.,  liliirkhini  v. 
KdtjU;/.  I  I'.  W.  (KG ;  Liinijley  v.  Bald- 
leiii.  i  1'.  W  75!' ;  Utanhy  v  Lniiiiird, 
1  Kil.  H7  ;  Mt.-dcn.  V.  Sutton,  1  I'.  \V. 
7.VI ;  :!  H.  1*.  C.  75 ;  Doe  d.  titan  v. 
Hall'!/.  S  T.  R.  ."> :  Maehfll  v.  We'diny, 
!*  Sitii.  4 ;  Purr  v.  Swindell.  4  Rusk.  28;t ; 
Khi  v.  Key.  4  U.  M.  &  (5. 73  ;  Andrew  v. 
Andnu:  1  Ch.  U  410;  He  liird  and 
Ihrnnrd's  Contraet,  59  L.  T.  HM).  Tlie 
following  cases,  which  bear  <in  the 
(liHtririi-  of  the  old  law  stated  in  the 
tist.  will  he  found  referred  to  in  the  4lh 
i.lilioii  ot  this  work;  Hamfiild  v. 
Piifilitim.  1  P.  \V.  54 ;  Gondriijhl  v. 
(lixHlridge.  Willes,  3U9,  7  Mod.  453; 
lliiiiilni  V.  Daintri/.  6  T.  R.  307.  Si-e 
lire  d.' Cape  v.  Walhr.  2  M.  &  Gr.  113; 
I'arkirv.  To»t<il,  II  H.  L.  C  143. 

{,,)  Kirsl  ed.  p.  i'M.  Mr.  Jarman 
lilies  nut  cite  any  authority  for  the 
[im|)osition  that,  under  the  old  law, 
a  divise  to  A.  and  hid  heirs,  with  a 
limitation  over  in  the  event  ot  his  dying 

J.— VOL.  I. 


without  issue,  gave  A.  an  estate  tail, 
but  the  doctrine  is  recognized  in  the 
cases  cited  in  note  (f).  On  the  same 
principle,  a  devise  to  two  men  or  two 
women,  and  their  heirs,  with  a  limita- 
tion over  in  the  event  of  their  death 
without  issue,  made  them,  under  the 
old  law,  joint  tenantD  for  life  with 
several  inheritances  in  tail :  Furrtut 
V.  Whiteiriii/.  3  Exch.  3I>7 ;  Slanhimtr 
V.  (lashll,  17  .lur.  157. 

(/')  Ante,  p.  321. 

(ff)  It  has  not  bi-en  thought  ncccs.sary 
in  tliis  edition  to  reprint  Mr.  Jarman's 
remarks  on  the  cani-s  of  ScritfHi  v. 
Rhodes,  Com.  Rep.  542 ;  Gardner  v. 
Sheldon,  Vaugh.  259  ;  Ti  ,iny  v.  .4i/(ir, 
12  East,  252 ;  Uomilly  v.  James,  t> 
Taunt.  2t)3,  and  Mie  v.  Literaft,  1  Moore 
&  ,Sc.  ,"iT3,  which  relate  to  thin  brancli 
of  the  .subject :  they  will  be  found  in 
th)^  4th  and  earlier  editions  of  this 
work. 
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CHArTKR  \1X. 
KffpCt  of  Btftt. 

1  Vict.  c.  20, 
upon  the 
implication  of 
I'statra  tail. 


Distinction 
when'  prior 
ileviHi;  is  in 
fee  or 
indefinite, 
and  where 
expressly  for 
life. 


EtTect  where 
there  is  no 
prior  gift. 


"  No  implication  of  an  estate  tail  can  arise  from  woril.s  imprntiim 
a  failure  of  issue,  in  a  will  made  or  repiibli.sheil  since  the  vear 
1837,  unless  an  intention  to  use  the  phrase  as  denoting  an  indefi- 
nite failure  of  issue  be  very  distinctly  marked  (g),  as  the  stat.  I  \  jc  t. 
c.  20,  s.  :.'l),  provides,  that  such  word.s  shall  be  h'ld  to  nican  a 
failure  of  issue  in  the  lifetime  or  at  the  death  of  the  jM'rson  ivfci  red 
to,  unless  a  contrary  intention  shall  apjwar  by  the  will,  by  reason 
of  such  person  having  a  prior  estate  tail,  or  of  a  preceding  gift  beina. 
without  any  implisation  arising  from  such  words,  a'liinitation 
of  an  estate  tail  to  such  person  or  i.s.sue,  or  otherwi.sc  ;  and  it 
is  also  provided,  that  the  act  shall  not  apply  u,  cases  wliere  the 
words  import,  if  no  issue  described  in  a  preceding  gift  shall  be 
born,  or  if  there  shall  be  no  issue  who  shall  live  to  attain  the  ajjp 
or  otherwise  answer  the  description  required  for  obtaining  a  ve.sted 
estate  by  a  preceding  gift  to  sudi  issue  (h). 

"  Under  this  clause,  coupled  with  the  preceding  section,  which 
makes  a  devise  confer  an  estate  in  fee  without  words  of  inlierit- 
ance,  it  will  generally  happen,  in  cases  in  which,  acconling  to  the 
old  law,  the  prior  devisee  would  have  been  tenant  in  tail,  by  the 
effect  of  words  devising  over  the  property  on  the  failure  of  iiis 
issue,  that  he  will,  under  the  new  rule  of  construction,  take  an 
estate  in  fee  simple,  subject  to  rn  executory  devi.se  in  the  event  of 
his  dying  without  leaving  issue  at  his  death  ;  and  this,  no  doubt 
was  the  effect  contemplated  and  designed  by  the  legislature. 
A  different  and  less  desirable  result,  however,  will  occur  where 
the  prior  devise  being  expressly  for  life,  will  not  be  enlarged  bv 
the  statute  to  a  fee  simple ;  while,  on  the  other  hand,  the  words 
importing  a  failure  of  issue  will  nevertheless  be  restricted. 

"Thus,  if  by  a  will  subsequent  to  1837,  real  estate  be"  devised 
to  A.  for  life,  and  in  case  he  should  die  without  issue,  to  H..  A. 
will  take  an  estate  for  life  only,  with  a  contingent  remainder  to  B.. 
to  take  effect  in  the  event  of  A.'s  dying  without  leaving  i.ssne 
at  his  decease ;  whether  in  such  case  the  issue,  if  an",  living  at 
the  decease  of  A.,  would  take  the  fee  by  implication,  will  remain 
to  be  decided  (/) 

"  If,  in  a  will  which  is  subject  to  the  new  law,  property,  real 


(jr)  In  Crumiie  v.  Cnimpe.  (I!KK)J  A. 
C.  127,  where  tliere  was  a  gift  over  in 
the  <  voul  i)f  S.  Jl.  dying  without  uiulu 
issue  him  surviving,  the  Court  held  tliat 
S.  M.  took  an  estatt"  tail,  not  by  im- 
plication from  the.te  words,  but  becauw 
upon    the    true    construction   of    the 


wholi-  will  the  te-itator's  intention  to 
give  N.  M.  an  estate  tail  was  clear. 

(/()  iSt*  this  section  of  tiie  .suilui. 
further  observctl  upon,  post,  Chap.  IJl 

(i)  This  point  is  referred  to  jiosl, 
p.  t>74.  where  the  continuation  of  Mr, 
.lainian's  ivmarks  is  given. 
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(mQ 


.Vlviiiilaars 
iiml  ili-<iiil\iiti- 

tiliiis  (if  till' 

nrw   iriml- 

lUCIlt. 


or  personal,  is  givon  in  the  event  i)f  the  death  witlioiit  issue  uf  a  <  inrrisK  xi 

neiscm  to  whom  no  preceilinn  interest  is  given,  the  etTect  is  simply 

to  cieute  a  contingent  gift  to  take  effect  on  tliis  event  (y),  leaving 

the  pro|M'rty   in    the  alternative    event    nntlisposed    of ;    for,    in 

siicli   cases  there   is,  of  course,  the  same  tlithculty  in  raising  an 

imiilied  gift  to  the  issue  living  at  the  death,  as  where  the  gift  in 

fliii'stion  is  precedeil  hy  a  life  interest  in  the  (mmsou  whose  failure 

of  issue  is  nuuh'  the  contingency  on  which  s\i(h   gift   is  to  take 

ctTeit. 

"  If,  however,  the  devisee  on  the  contingency  of  the  failure  of 
issue  of  another,  were  the  heir  apparent  or  the  heir  |)resumptive 
of  llie  testator,  an  argument  w(mld  aris»>  for  implying  a  fee  simjile 
ill  the  parent  or  ancestor  of  the  issue,  in  oriler  to  avoid  the  siij)- 
position  (so  stultifying  to  a  testator)  liiat  he  intends  to  give  to  a 
iterson  at  a  future  time,  that  which  will  intermediately  devolve 
t)  him  by  act  of  law,  without  providing  for  its  destination  in  the 
meant  inie. 

"  The  chief  advantages  attending  the  newly  enacted  mode  of  con- 
struing words  importing  a  failure  of  issue  are,  1st,  that  it  brings  all 
executory  limitations  depending  on  such  a  contingeiu'y  within  the 
limit  prescribed  by  the  rule  against  jM-rpetuities,  (supposing,  of 
course,  that  the  person  referred  to  is  existing  at  or  before  the 
(Icrttli  of  the  testator,  or  necessarily  comes  in  esse  within  twenty- 
uiie  vears  afterwards,)  which  limitations  otherwise  were,  we  have 
seen,  void  for  remoteness ;  and  this  was  the  inevitable  result 
whenever  there  was  not  sufficient  ground  for  implying  an  estate 
tail  in  the  first  taker  ;  in  other  words,  when  the  person  whose 
issue  was  referred  to  took  no  estate  under  tlie  will,  and  neither  he 
nor  the  express  devisee  was  the  heir-at  w  of  the  testator;  and, 
■iiully,  that  by  excluding  the  implication  of  an  estate  tail  in  the 
person  whose  issue  is  so  referred  to  where  he  takes  an  estate 
uiuler  the  will,  or  where  he  or  the  express  devisee  hap[)ens  to  be 
tlio  heir-at-law  of  the  testator,  the  new  construction  has  the  effect 
of  exempting  the  interest  of  the  ulterior  devisee  from  its  liability 
to  l)e  defeated  or  destroyed  by  the  act  of  the  prior  (h'vLsee  ;  the 
result  be'  '.,  that  instead  of  the  ulterior  devisee  having  (as  for- 
merly) a  remainder  in  fee  ex[K>ctant  on  an  estate  tail  in  such 
prior  devisee  (which  of  course  the  latter  might  have  barred  by  a 
disentailing  a.ssurance),  he  takes  by  executory  devisi>  en<'rafted  on 
a  preceding  fee  simple,  to  arise  on  the  event  of  the  hrsi  devisee 

(il  The  rpailcr  will  of  course  hear  in       t'oiiviyaiuiiijj  Act.  l.SSi. 
niiiul  the   provisions   of   s.    10   iif    the 
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cHArriR  xis.  dying  without  leaving  issue  at  his  death,  the  estat«  of  such  iiiioi 
devisee  being  absolute  in  the  alternative  event. 

"  Against  these  advantages  must  l)e  set  the  inconvenience  wliiol 
is  con8e<|uent  on  the  rejection  «)f  the  implieation  of  an  estat.-  tai 
in  the  first  taker,  where  he  takes  an  estate,  expressly  re»tri(U'i 
to  life,  and  therefore  not  capable  of  being  "nlargeil  by  the  reteii 
art  to  a  fee  simple  ;  in  which  case,  the  existence  of  issue  at  hi 
death  prodiues,  as  already  shewn,  a  vacancy  ii  the  di.spositiciii. " 


Exampir  of 
ratal)'  tail 
bring  iniplii'i] 
niiM'i'  Ihi- 
Wills  Act. 


Intrwluotory 
leiiiurk-H. 


Grni'ral 
firinriple  of 
the  cases. 


In  AVi'(7/f  V.  Tfiiicker  (k),  there  was  a  devise  to  the  test.it. .r' 
son  T.  ■'  during  his  life,  and  to  his  eldest  son,  and  his  heirs  in  tuj 
male  ;  anil  in  default  of  issue  male,"  then  t.t  the  testator's  (.the 
sons  for  life  and  their  issue  in  tail  male  "  and  in  defaidt  ni  mal 
issue,"  over :  it  was  held  that  the  words  "  in  default  of  mal 
issue  "  meant  an  indefinite  failure  of  male  issue,  and  that  T.  Um 
an  estate  for  life,  with  remainder  to  his  eldest  son  in  tail  malr,  wit 
remainder  to  T.  in  tail  male. 

VII.  Implication  of  Cross-Remainders.- (1)  Ammij  Lhrimi 
in  Tail  or  /or  Life.  -Mr.  Jarman  reiuark.s  (/) :  "  Where  lantls  at 
devised  to  several  persons  as  tenants  in  common  in  tail,  wit 
remainder  over,  the  question  arises,  whether,  upon  the  detfrmiiif 
tion  of  the  entail  in  each  share,  such  share  devolves  upon  the  othi 
co-devisees  in  tail,  or  immediately  goes  over  to  the  remainilcr-ii\a 
of  the  entirety.  Such  reciprocal  limitations  to  the  tenants  i 
common  in  tail,  inter  se,  are,  in  professional  language,  dcnoniiiiatc 
cro.ss-remainders.  It  is  settled  that  in  wills,  as  distinguished  froi 
deeds  (»»),  they  need  not  be  limited  expres-sly  (though  in  '"oirccti 
drawn  wills  they  are  never  omitted),  but  may  be  implied  ....n,  t! 
context.  To  shew  what  expressions  have  been  held,  in  judicii 
construction,  sufficient  to  raise  such  implication,  is  the  object  < 
the  present  chapter. 

"  The  principle  has  been  long  admitted,  that  wherever  rci 
estate  is  devised  to  several  persons  in  tail  as  tenanti*  in  coiiiinoi 
and  it  appears  to  be  the  testator's  intention  that  not  any  part 
to  go  over  until  the  failure  of  the  issue  of  all  the  tenants  in  coniniui 
they  take  cross-remainders  in  tail  among  themselves.    The  gre; 


(i)  23  L.  R.  Ir.  344. 

(/)  First  etl.  vol.  II.  p.  457.  Tliw 
section  formed  Chal*.  XLII.  in  the 
original  work. 

(to)  Eitcnrds  v.  Atlixloii,  4  Hums.  78; 
J)oe  y.  Kirkhmd,  4  Exch.  11(1.  The 
latter  <■».'«•,  though  not  impugning  the 


prineiple  stated  in  the  text,  ovtrrul 
the  former  on  another  ground,  .\iiil  s 
lk>p  V.  Wiiineutigkt,  5  T.  !<.  42 
Due  V.  Dorvell,  ib.  518.  As  to  iiuuria 
articles  sec  Duke  of  Jiichmuiid'it  (.'in«, 
Coll.  .Jur.  347. 
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^M  lunl*'  I'""  '•*'*'"  •"  ••''*••'■•»''>•■  wlifii  till'  wonU  ill  ill  fitiiU  of  iiuh  I  iiuTBH  mx 
,<,«((■,  or  other  cxprension,  usoil  to  cimiifrt  tlu-  ilcvistr  ii\  tuil  with  wimi  tuimw- 
ttii'  siUTPtHlinR  hniitation.  i.my  he  constniwl  to  tliMiionHtriito  siirh  mi  "'^'J^*/""" 
intrtitinn.     In  ordor  to  plnro  this  suhjoi-t  fully  hi'fon-  the  ri'inlcr,  it   nniaiiHlrrK. 
will  !»•  c'onvcnii'nt  hrii-fly  to  trace  the  stepn  hy  whirli  the  rule  han 
liion  gradually  plaeed  on,  or  rather  reHtoreil  to,  its  present  enlarp-il 
iiiul  liheriil  footing  ;  and  then  to  state  the  general  eonelusions  whii-h 
tin-  cases  warrant." 

Mr.  .larnmn  then  pnx'eetls  to  state  and  disiuss  rritieally  an 
aiM'iiyni  ease  in  l)yer  («)•  llolimn  v.  Mti/ml  (i>),  Wriijlit  v. 
Ilnl/'iinl  (i>).  Vhi}Mird  v.  Mtimfifld  (7).  Allnrton  v.  /'//r'  (r).  W'nhoH  v. 
fn'om  (»),  Roc  d.  Wren  v.  Chn/ton  (t).  Dm-  d.  Gnnjis  v.  U'cW*  («)■ 
(iniH  V.  Stvphim  ((•),  Dor  d.  S">,ili.iisr  v.  Jrnkitis  (ir).  Lins,if\, 
llnrilimi  (s),  whitli  clearly  establish  the  general  prineiple  that  if 
hiiiil  is  devisetl  to  two  or  more  p-rsons  as  tenants  in  eoinnion  in 
tail.  ■  and  if  they  happen  to  die  without  issue,"  or  ■  in  default  of 
siiiti  issue,"  then  over,  <ro.s.s-reniainders  between  them  will  he 
implied.  The  same  authorities  have  also  settled  that  the  eonstrue- 
tiitii  is  not  afTeeted  l>y  the  numher  of  the  devi.sees,  or  liy  the  faet  that 
llic  limitation  is  to  the  devisees  and  the  heirs  of  their  "  respective  " 

ImkIii's  (.'/). 

Mr.  .larman  continues  (:)  :  "  Here  closes  the  long  line  of  cases  ».,ii.riil 
.stal.lishing  the  o[K'ration  of  the  words  '  in  default  of  such  i.-sue,'  '„,'„";,; Vi.e'"" 
and  other  similar  e.\pre.ssion.^,   to   raise  cross-remainders  among   e»wn. 
devisees  in  tail.     It  may  seem  to  he  extraordinary  that  so  large 
an  assend)lage  of  decisions  should  have  grown  up  in  relation  to  a 


(/i)  ItOIl  I),  111  Eli/..,  KoimtinH'srrronc- 
iiii-lv  icfcrriil  to  as  Cliiehin  Cum,  a*  tii 
whicli  sif  hilow.  p.  tlti4  (di'visi'  iiviT  if 
nil  tlif  (livisccs  (liol  witliimt  issue). 

(..)  Kayiii.  4.'>2,  2  Show.  i:i(l  (in  ease 
llic  ilevisees  died  without  issue). 

(;))  t'owp.  :U,  i  Kd.  23i>  nnni.  Wriijhl 
\.  I.»rd  Cniiimnn  ;  Anil).  4t>H  noni. 
\\  li'ilil  V.  Kinihlitld  (to  daunhters  in 
I uil. and  for  default  of  sueh  issue). 

(./I  Cow  p.  7!»7  (to  three  in  tail,  ami  in 
ililiiiilt  of  such  issue). 

,11  4T.  I!. 710  (ila.ss)iifl  todttunhters 
ill  tail  ami  ill  ilefault  of  s<  ch  issue). 

(«i  i  Kast.  ."!(>  (class  gilt  to  children, 
ami  llic  heirs  of  their  respective  Ixxlies, 
ami  for  default  of  such  issue).  See  also 
Slniinliiii  \.  Prrk.  2  Cox,  8,  where  l.onl 
Kciivon.  then  M.K..  hml  made  a  similar 
j|i-i-i^:;ie.  in  I'ct'anl  to  the  wortl  *'  respee. 
livi."  but  without  the  same  explicit 
ik'iiial  of  the  doctrine  respixtine  it. 

(0  11  Kast,  (i28  ;  aftirnied  in  I).  P.  1 
Dow.  3S4,  Sug.  I'rop.  283  (st'veral  stocks 


of  issue). 

(«)  1  Taun.  2:U  (devise  to  three  in 
tail  rcspivtiveiv,  and  in  ilefault,  Sir.). 

(i)  12  Ves.  4l'.t,  17  V.s.  <>4  (to  15.,  (". 
and  I),  and  their  several  and  rivinvtivo 
heirs  for  ever,  and  in  default  of  such 
issue  over). 

(«■)  :»  M.  A  I'av.  ."«!>,  .■>  IHiiy.  4li!t  (for 
want  of  issue  mates). 

(x)  I  H.  &  .My.  tiltli  (and  for  d>  fault  of 
such  issue). 

('/)  .More  recent  cas<s  to  the  same 
elTect  are  P„WiU  v.  Hmnll.i.  I,  I!.,  i  Q. 
B.  ti.'i.'*;  llfiHHtiford  v.  linn ii'ifur-i,  L.  |{.. 
7  Q.  1$.  IKi;  SI'iiihmsr  v.  afhll.  17 
ilur.  \'t7.  .Vnd  seethe  general  priniipic 
stated  in  Hi   IIikIidii.  post  p.  fi72. 

(c)  Kirst  cd.  vol.  II.  p.  474.  It  has 
not  been  thought  niH(  ssary  in  this 
itUtion  to  set  r»»t  the  cases  refi-rretl  to 
by  -Mr.  .larnmn,  as  the  principles  arc 
now  well  established.  The  reiwler  is 
rcfcrre<l  to  the  former  nlilions  of  this 
work. 
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(IIKTM    IIY    IMinaCATION. 


cHArTCK  xix.  |M(iiil  wliirli  ii|»|M'Hn'tl  to  Imvc  Ihcii  tli'liTiniiifd  iiioit-  tliiiii  \v.i 
cfnlurirx  Hfn>  (<») ;  Imt  the  r»liittimr<-  tviiuctl  l»y  xoiiu'  nt  th, 
JuiIkch  ol  nil  I'arly  «luy  to  lultitit  the  iin|>liciition  h'twccn  nur 
(li'viscfn  lliaii  liro,  tlif  |M'itiimtious  nltiititin,  in  tiTiiw  iit  Icu-t.  <i 
tilt'  distinction  in  ri'nunl  to  tliat  nunilitT,  Ity  kcvituI  of  tluir  ftiin.ij 
sors  intil  II  inu.li  lutrr  |M'ii(Kl,  nn<i  more  purtimliirly  thi*  «'Xri'|)ti«M 
to  I  lie  imiiliiatioii  tlixtrin'-,  foniulctl  on  tin-  words'  s.vcrul 'amr  ri' 
^<|n'(•livl•,"  iiilrotlin-i'd  liv  Cuitilhr  v.  Hill  (l>).  il  illiiims  v.  liriuiiu  (<\ 
iiiid  ttinrnfHiff  v.  Olilis  (»/)  (whicli  wa«  too  ubsiird  to  Ir-  Huliiiiiitti 
to  fvtii  willi  Muh  icitnatfd  adjuditation  in  its  favour),  arc  ili 
xoiirccs  from  wliiidi  tlif  ((introvcrsiifs  liavi-  sprnnx  that  liavi-  niuliriM 
one  of  the  siinpU'st  tloctriiu/*  ol  tpfitninentary  ivuistrnctifin  <\\  <a\ 
books  one  of  tin'  most  voliiininoiis. 

■  Lonl  Ki'iiyoirs  uttark  u|Hin  Vomhir  v.  IJill  and  tliat  line  n 
canos,  in  W'aUim  v.  Foxon.  was  rorUiiuiy  liold,  ri'c«>nnizt'd  as  tliii 
had  rt'pt'atfdly  Iktu  by  liis  iiniiiv'diate  prt'dcct'ssor  ;  but  ns  lii 
Lortlsliip's  decision  has  been  since,  after  nuich  I'onsideration,  ((in 
finned  in  />«•  v.  \\'M>  (/)  and  Green  v.  Slejihem  ((/),  wo  may  cdii 
fidently  hope  that  the  argument  founded  (m  the  words  '  several '  n 
'  respective,'  (li),  or  the  expltKh-d  distinction  in  regard  to  the  nuin' 
of  the  devisees  (wliich  is  erpially  untenabh-  njMm  principle  ant 
authority),  will  never  more  be  seriously  advanced  in  a  court  <> 
justice." 

Oro»«-rim«iii-       Cross-reinainders  have  also  been  implied  where  th(>  f;ift  ove 

(Itrs  implied     ^.^^  ,,„  f,viliire  of  issue  at  a  particular  peri(Ml.     Thus,  in  Madin  v 
from  liift  (jvcr    „..,  i-i^iii  ^      •      ^       .  i 

on  fuihire  of     Tdiffnr  (/).  where  a  testator  (h'Vised  freehold  prt)perty  m  trust  fo 

issdiat  .Itnih.  jjjj^  J^\^,^.^,^  \  ^  |}^  (\^  a^d  I).,  as  tenants  in  common  for  life,  and  ufte 
the  death  of  any  of  them,  in  trust  as  to  \vt  part  for  her  eliildrci 
and  the  heirs  of  their  bodies  ;  and  in  rase  any  of  ihe  nieces  shouli 
die  without  leaving  issue  living  at  her  death,  then  for  the  survivon 
or  survivor  of  the  nieces,  and  the  heirs  of  her  and  their  body  hik 
bodies  ;  and  in  case  all  the  nieces  but  tme  should  die  withou 
leaving  lawful  issue,  then  for  such  only  or  surviving  niece  and  tht 


((()  See  .'mill.  Dvir.  ',W'.\  h  ;  Unlmm 
V.  .Ml  i/ni II.  Kftviti."  4.V.'.  2  Show.  VM' : 
anil  7'(i<i/.  V.  (\,tim,f.  Ill  H.  L.  V.  at 
pp.  80-81  (piT  Lonl  WcKllnuy.  ('.*. 

(/i)  2  Sira.  <.M>!»;  lrf^>"a  Ca.s.'  t.  Hard- 
wukf.  22. 

(r)  2  SIra.  !«Mi. 

(d)  I  Atk.  5T!». 

if)  .Viilc,  p.  IMll 

(-;)  Ihi.l. 


{h)  But  nltlioiiuli  the  tiKic  fail  ih.i 
till'  oiiciiial  liiiiitation  is  to  two  or  iimr 
persons  niul  tlic  hciis  of  tin  ir  r(vi|iiH  livi 
l)<«lii's,  (Uh\s  not  prevent  the  iiiipli(  .itioi 
of  cros  -remainders,  it  must  no'  In 
inlerreii  tliat  llie  use  of  llie  wi^u 
••  respective  "  in  the  jnft  over  wmiM  l» 
without  elfeit  :  see  Turner  v.  Fruirrki 
post,  p.  tiTl. 

(t)  4J  L.  J.  (.'h.  j(i!>. 


iMri.irATio.N  nr  rH<i»««  UK.Mainhkrs. 
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li.irs  of  litT  luMly  ;    ami  in  niw  of  u  total  fuiliiri"  of  mxiii'  of  tin'  i  innm  \i\. 

iiii'K'.t  (wliii-li  wiiM  liclil  Ktili  to  tiicaii  tit  tilt'  ttcatli),  iId-ii  for  ti'Mtutor'n 

nsilit  lii'iri*.     Sir  <i.  .Ic^mi'I,  M.U.,  siiiil  iliat  tin-  Init-  niji'  was  laid 

ilovMi  in  /*«'  V.   IfVWi  (/),  iliut  voii  imi^l  ajdi'rtiiiii  wiicthcr  tli»« 

t.'^ialor  intfinlc<l  tilt'  wholf  I'stato  to  ^n  oviT  to>jrt!ifr.     If  yoii 

iinr.'  fouml  that  to  Ih-  itilriulcil.  Villi  wt'ii'  not  to  let  a  frartioii  of  it 

(li'siiiiil  to  tin-  lii'ir  at  law  in  I  hi-  iiit'antiiii)-.     You  wen-  tu  a.H.siitiir 

that  wliat  wa»  to  jjo  over  tojji'tluT.  ln'in;;  the  ciitirK  cslato,  waM  to 

niiiaiii  .sultjfct  to  thf  prior  liinitations  until  the  piriiMl  wIh'II  it  was 

tu  ^'11  osi-r  nrrivi'ii.     ili-  thoii^^ht  that  |iiinri|ili'  ,i|i|)lii(l  to  u  raw* 

jiki-  that  liffori-  him,  wIiitc  it  was  plain  in  uiif  I'Vi-n*  the  wlioli-  ('.stati- 

was  to  Ko  over  to^t'tlu'r,  although  it  was  |Missilili-  that   anoth<T 

iMiit  iiiij!li'  happ<'ii  111  which  lliut  inlfiition  iiiij;ht  !»■  tlisappointi'd. 

II.'  thciffoif  ht'Ul  ihat  iross  rt'iiiaiiiclcrs  iiiiist  be  iniplicil  hitwccii  thf 

I  hililrt'ii  of  I'ai'li  niwi" ;   othcrwisf,  while  thf  particular  fvint  was 

still  in  siispensf .  a  frai  tioii  nii)jht,  Ity  thf  ih-atli  of  one  chilil  without 

issii''.  (Irscfiul  to  thf  heir  ut  law. 

Ill  />(«■  (I.  liurikn  V.  HiirviUv  (k),  cioss-rftiiaiiHlfrs  wfif  iniplifil  1 1,««. 
from  a  dfvisf  to  sfvoral  |kmsoiis  as  tfiiants  in  comHion  in  tail,   r„'"",i"l,7tii.- 
■■  with  i-fiiiaiiider  "  over.     In  /Vry  v.  Whitr  (/),  on  thf  other  hand,  wouIs't.-. 
tlic  sanio  judge  (Lord   Mansfield)  held  that  eross-rpniainders  were   "rivVrii,,,"/' 
not  raised  liy  a  limitation  of  the  reversion  followin{»  a  devise  to 
several  for  life  as  tenants  in  common,  with  remainder  to  their 
sums  "  Buceesaively  "  in  tail  male,  &c.     The  learned  jiulge  thought 
that  "  successively  "  was  synonymous  with   "  rfs|K<etivf  ly,"  and 
tlic  decision   therefore   seems    to    have   turned  on  the  exploded 
(Idctrine  as  to  the  elTert  of  the  word  " res[M'ctive "  (»(),  and  not  on 
inv  distinction  between  the  worils  "  re maiiider  "  and  "  reversion." 
Mr.  Jarnian  remarks  («).  "  ^^  fir  i*"*  the  ca.se  of  Pcrij  v.  ]Yhilr 
rests   upon   the  force    of    the    word  renpectirc,   it    is   now  <dearly 
Dvernilcd." 


Cross-remainders    may  also  Ik-  implied  amour;  (h'visfes  for  life,  frutwrimaiu 

Tims,  in  Aslilni  v.  Ashioi  (<»),  a  testator  <lfvisfd  ri'al  estate  t<.  the  ■'■  rs  i!,.|.li.-.l 

■'       '       .  ...  unions 

ti.se  of  his  daughter  A.  for  her  life,  and  after  the  determinati<m  of  divw.-s 

that  estate,  to  the  use  of  trustees  to  preserve,  and  after  her  dect'a,se.  ''"^ ''''' 


{/)  1  Tttuiit.  234. 

«■)  i  East,  47n.  13  Ufo.  3. 

i(i  C.wfj.  777,  l5  Coo.  3. 

(m)  Sw  Ikte  d.  Oeorgrs  v.  W'ebl),  1 
Taunt.  i'H ;  Gnrn  v.  Stephens,  12  V'cs. 
4I!I;   17  V.-M.  IM. 

(«l  First  oil.  vol.  II.  p.  477. 


(«)  <■>  Sim.  3.*)S,  a.^  to  uliiili  sir  anti'. 
p.  348  n.  (f>).     See  .ilso  i'mrcr  v.  Kd- 
»i../aV.i.  ."  V.  &  ('.  ;4r. ,    li',il„i,iiij   . 
fnxhall.   I    I).  J.  4  S.  4.">1.  Co."..  as  i 
till-  xliiiri  ill  thr  ihilil  that  (lii.l  witlimit 
isfiue. 
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r.IFTS    BY    IMFLICATION. 


<-ii.\PTKK  XIX.  to  the  use  of  all  and  cveiy  the  cliild  or  children  lawfully  ht'i^iittci 
and  to  be  befjotten  on  the  body  of  A.,  to  take  as  tenants  in  eonimoi 
and  not  as  joint  tenants;  and  for  want  of  such  issue  of  A.,  thei 
to  the  use  of  another  daughter  and  her  children  in  like  nmiinci 
The  Master  reported  that  the  children  of  A.  took  Hfe  estates  onlv 
without  cross-remainders  between  them  ;  but  on  the  latter  point 
Shadwell,  V.-C,  expressed  a  strong  opinion  against  the  findim;  n 
the  Master.  He  observed  that  but  one  subject  was  given  tlin>iif;li 
out ;  the  expression  "  for  want  of  such  issue  "  meant  want  o 
issue  whenever  that  event  might  happen,  either  by  there  beinu  im 
children  originally,  or  by  the  children  ceasing  to  exist.  AcconliiH'li 
he  declared  that  the  children  of  A.  took  estates  for  life  as  tenant: 
in  common,  with  cross-remainders  between  them  for  life. 


Exrciilory 
tru»tu. 


Cross-remainders  are  more  readily  implied  in  executory  trust: 
than  in  direct  devises.  It  may  be  further  remarked,  in  rcjian 
to  such  trusts,  that  in  Ilnrne  v.  Barton  (p),  where  a  testator  devisee 
his  real  estate  to  trustees  and  their  heirs,  upon  trust  for  the  um 
and  benefit  of  all  and  every  his  children  who  should  live  to  aftaii 
the  age  of  twenty-one  years  or  be  married,  which  should  first 
happen,  in  equal  shares  or  proportions  inidivided,  for  their  respeetivt 
lives,  with  remainder  to  their  i.ssue  severally  and  respectivelv  in 
tail  general,  with  cross-remainders,  and  the  testator  directed  hi; 
trustees  to  execute  a  settlement  accordingly ;  Sir  W.  (irant 
M.R.,  held  that  cross-remainders  were  to  be  in.serted,  not  only  as 
between  the  children  respectively,  but  also  as  between  the  families 


Wliether  It  was  held  in  Clache's  Case  {q),  that    cross-remainders  ((uild 

express  cross-  „qJ;  |jg  implied  wliere  there  were  express  cross-limitations  aninni; 
limitation  ...... 

excludes  the  devisees  in  tail  in  certain  events.    A  t<»stator  devised  a  mcssuagt 

imp  ication.      ^q  jjjg  daughter  A.  and  lier  heirs  for  ever,  and  his  principal  messuap 

he  gave  to  T.  his  youngest  daughter  and  her  heirs,  and  if  she 

died  before  the  age  of  sixteen,  A.  then  living,  he  willed  that  A, 

should  enjoy  the  principal  messuage  to  her  and  her  heirs  for  ever : 

and,  if  A.  should  die  having  no  issue,  T.  living,  then  he  willed 

that  T.  should  enjoy  the  share  of  A.  to  her  and  her  heirs  for  ever ; 

and  if  both  his  daughters  should  die  having  no  issue,  then  the 

testator  devised  all  his  said  messuages  over  to  the  two  daughters 

of  H.  C.     T.  died  having  attained  sixteen,  without  i.ssue,  whii'h 

raised  the  question  whether  cross-remainders  could  be  implied 

(p)  Coop.  2.')7,  1 9  Ves.  308.     But  see      direct  devise.  Roe  v.  Clayton,  6  East,  628. 
nme  double  implication  in  case  of  a  (5)  Dy.  330  b. 


<?:^^. 


IMPMCATION    OF   (KOSS  UKMAINKKRS. 


(i(>.") 


befwiH'ii    the   ilauulitors ;     ami    tlic    ('..iiit    h.'l.l    that    th.-y   could   .haitkr  x.v. 

ii()t :    for  tlic   testator  never  inteiided    that   the   piiiicipal   house 

sliould  <;<>  to  A.,  unless  T.  liad  died   within   the  na,-   of  sixteen 

vi'ars;   and  no  iiiiplieation  of  cross-remainders  could  arise   when 

an  express  and   special   gift    and    limitation    was   made    hy   the 

devisor  himself.     Dyer  thought   there  was   no  entail,   hut   a   fee 

.simple  conditional:    but  the  other  three  Judges  were  of  a  (i.iitrarv 

opinion. 

The  dix'trine  of  ('liiclic'n  Ciinr  was  much  canvassed  in  Vninhr- 
jilaiik  V.  KiiKj  (r),  in  which  Sir  J.  Wigr.im,  V.-C.  decided,  after 
iiiiK'h  consideration,  that  the  intnHluctiou  of  an  express  limitation 
of  cro.ss-remainders  among  another  class  of  devisees  in  the  same 
will  did  not  repel  the  implication  ;  observing,  that  an  express  gift 
of  cross-remainders  in  one  event  did  not  preclude  the  Court  from 
giving  cro.ss-remainders  by  implication  in  aiu)tlier,  where  cither 
case  was  clearly  within  the  scop'  of  all  the  reasoning  upon  which 
('(lints  have  pro<'ecded  in  implying  cross-remainders. 

WimlerpJank  v.  Kituj  is  clearly  distinguishable  from  I'kchi's 
Ciiai'  (,<).  The  latter  case  was  foUowed  in  Rahbelli  v.  ,SV/(/m'  (t), 
where  a  t<'stator  devised  real  an  •  personal  estate  in  trust  to  pay 
the  rents  of  one-fifth  part  to  each  of  his  five  sons  and  daught^-rs 
for  life,  and  aft<?r  the  death  of  each,  to  his  or  her  childreti  whom 
he  or  she  should  leave  at  his  or  her  death,  in  e(pial  shares  (for 
life,  as  it  wa«  held),  but  if  he  or  she  shoidd  leave  none,  then  in 
trust  for  the  other  sons  ami  daughters  for  their  lives  and  the 
issue  of  such  as  should  Iw  dead,  as  before  ,;irectod,  and  when  all 
his  children  should  be  dead  the  testator  gave  th.>  whole  property 
ill  trust  for  all  the  children  of  his  five  children  eipially  in  fee.  A 
(laughter  of  the  testator  died  leaving  a  son,  who  died  before  the 
last  sinvivor  of  the  testator's  five  children.  The  share  of  the 
deceased  daughter  not  being  expressly  disposed  of  in  the  interval 
after  the  death  of  her  son,  it  was  contended  that  cro.ss-remainders 
to  the  other  children  of  the  te.stator  and  their  children  must  lie 
implied;  but  it  was  held  otherwise  by  Sir  J.  Komilly,  and  on 
apiH-al  by  Lord  Chelmsford,  the  testator  having  himself" expre.s,sed 
the  event  in  whvh  such  remainders  shoidd  tak."  effect  in  favour 
of  those  objects,  viz.  on  the  deatl  -.f  a  child  without  I-  .  ng  a 
child  hving  at  his  or  her  death. 


(')  3  Horc.  !.  Sto  al.so  Alkinsoii  v. 
Holth,/.  10  H.  U  Ca.  313.  ami  F.lzjerald 
V.  F, I:,,,  raid,  12  Ir.  C.  1^  K.  .V>l. 

(.<)  Si-e  per  Sir  E.  Kay,  J.,  in  Re 
iiu,U,„,  L.  n.,  20  di.  D.  at  p.  412,  infra 


p.  ti71. 

(/)  I'.t  Bcav.  77.  4  !)<•.  C.  &  J.  4(m. 
Aa  to  im|ilyiiit!  iTOB«-r<'nii>iinliiy  among 
ti'nantx  for  life,  «■«■  an''',  p.  iM'i. 
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t'llAl'TEK  MX. 


Tiiniir,  L..I. 
cm  i'ltu-ht\i 
t'nif. 


Iiii|ili('atiiin 
not  i'X<lu(lr<l 
l>y  partial 
rxpriss  linii- 
tiitiim,  (111  thi' 
I'ontuxt. 


Oin.s    BY    IMPLICATION. 

A-uin,  ill  Alkimon  v.  Jiarlon  (u)  tlic  M.li.  said  tlie  ml."  ii 
Chtcht's  Cme  wa.s  that  rrosa-romainders  fannot  be  implied  lictwcci 
objoi-t.s  wlitMc  tii.'iv  are  express  cross-romainders  between  Xh 
^<anlc  objects  in  different  events  ;  and  be  applied  the  rule  to  tli 
(■a.se  before  him.  refiising  to  imi-ly  eross  r-maindeis  betweri 
several  stoclis  or  branches  of  issue  on  the  uroiind  that  there  wer 
express  cross-remainders  between  tlie  individuals  of  each  stoc 
or  branch.  P.'.it  this  was  goin^  beyond  Clachi-'n  Case,  and  involve 
a  denial  of  Vumh'rf)lank  v.  A'/*i;/.  which  in  Ruhhcth  v.  »S'7»n'/r  t!i 
M.U.  had  clearly  distinguished  :  and  his  decision  was  rovrs,. 
bv  the  L..J.I.,  K.  Bruce  and  Turner. 

Sir  (!.  Turner,  indeed,  went  further:  he  denied  that  Vhwjw 
Case  (r)  had  laid  down  the  supposed  rule,  and  he  thus  stated  tl 
result  of  the  cases  :  "  Cross-remainders  are  to  be  implied  or  w 
to  be  imiilied  tucordins  to  the  intention.  The  circumstance  of  sue 
remainders  liaving  been  created  between  the  same  parties  in  part 
cular  events  is  a  circumstance  to  be  weighed  in  detcrmimii^  tl 
intention,  but  is  not  decisive  upon  it  "  («•)• 

There  is,  perhaps,  no  great  practical  difference  between  tl 
rule  thus  stated  and  the  rtde  deduced  from  Clache's  Case  :  for  i 
ride  of  construction  is  decisive,  the  intention  as  shewn  by  tl 
context  being  in  every  case  the  ultimate  test.  Thus,  in  C»at 
v.  Hart  (x),  where  a  testator  gave  the  income  of  one-fourtli  of  ] 
residuary  estate  to  each  of  four  individuals  for  life,  and  if  eitltor 
them  should  die  under  twenty-one  and  without  issue,  his  shan- 
income  to  go  to  the  survivors  for  life  ;  and  from  and  after  the  dea 


(h)  :!1  Hiav.  277,  3  l>.  B".  &  -T.  XW. 
The  lUvisiun  of  the  L..J.I.  was  varicil  in 
1).  1'..  Atkins,,,.  V.  //../%,  Ill  H.  I.,  ('ft. 
3i:),  but  till-  particular  ([Ui'stion  liorc 
(liwussod  in  the  ti-xt  was  not  alToctoil  Ijy 
such  variation. 

(( )  Ho  said,  that  the  ili-cision  in  that 
cftsi'  profrcdi-d  upon  an  fxprfus  limita- 
tion ovir  (not  stateil  aliovf),  in  oaRt"  T. 
should  die  having  no  ohildrcn.  and  not 
u[)(>ii  a  I  ross-remainiKr  having  been 
liifori-  ireatwl  in  a  dillerent  event,  and 
that  it  deeiiled  "  that  a  eross-rernainder 
eould  not  be  iniplii'd  af!aiiist  an  express 
limitation."  Now,  the  limitation  here 
alluded  to  is  eontained  in  the  foUowinj; 
clause,  which  follows  the  statement  in 
the  text  :  "  I'rovideil  always  that  if  A. 
ill)  marry  I.  H.,  then  testator  wills  all 
her  part'toT.  end  to  her  heirs  for  ever  ; 
providoil  also  that  if  T.  die  having  no 
children  tlien  he  willeth  «,\\  the  preiiiuses 
to  the  said  twodautfliters  of  H.  <-'.,"  i.e., 
if  the  tirst  proviso  took  effect,  whereby 


T.  would  get  "  all  the  premises  "  (Ik 
houses),  then  both  houses  were  to  goo 
if  she  dieil  having  no  childn-n.  I 
A.  "  refused  I.  H.  and  toi.k  to  huslia 
G.,"  so  that  (it  is  subniitted)  the  1,. . 
"  express  limitation  "'  did  not  come  ii 
operation.  Henee,  doubtless,  its  on 
sion  from  the  text,  and  (it  may 
addeil)  from  the  statement  of  Chrl 
Ca.te  by  V'aughan.  (,'.,1.,  Vaugli.  J'l!' 

To  prevent  a  niiseoncepticn  «li 
some  of  Sir  0.  Turner's  reiiwrks 
calculated  to  pruduee,  it  shnuld 
added  that  Mr.  Jarman  was  hiiiiM-lf 
author  of  the  whole  of  vol.  11. 
"  Powell  on  Ui'vises,"  and  tli:it 
present  treatise  was  published  by  I 
twelve  years  before  Habbelh  v.  Sq 
waH  heard.  _ 

(u)  See    also    per   Wood,   V.-C, 
Clark'i  Tn(.iU,  32  f-  J-  ''I'-  ■">i5 : 
per  Kay,  J..  He  Iludimn,  20  C'h.  I) 
pp.  414.  41.'>. 

(X)  3  U.  J.  &  S.  oOt. 
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„f  ("itlicr  of  tho  four  loaviiii;  i.sHiu',  the  principal,  t<.  tin-  iniomc  .iiai-tkr  xix. 

wlu'ioof  tlu'ir  dpreast'd  parent  had  k'l'n  t'.  titled,  was  yivcii  to  siicli 

i,»iie  ;    and  tlie  testator  also  j;ave  to  such  issue  the  sliare  of  tlie 

priiuijial  to  tlie  income  wiiercof  tiieir  deceased  parent  would  have 

1','cii  entitled  if  he  had  survived  any  other  of  the  four  who  should 

afterwards  die  without  issue  (not  repeatinji!  "and  und.r  twenty- 

niie  ■' )  ;    and  if  all  the  four  should  die  witliout   either  ..f  them 

Iraving  issue,  the  whole  residue  was  ^iven  to  o1  her  persons.     ( »ne  of 

the  four  attained  twenty-one  aiul  died  without  ever  havinu  a  child. 

It  was  held  that  her  share  of  the  income  Ix'lonned  to  the  others  hv 

implication  for  their  lives.     The  daus"  imniediately  prece.ling  the 

ultimate  fjift  over,  followed  as  it  was  In  the  gift  over  oiilv  in  the 

event  of  all   four  dying  without  lea\i-ig  i.ssue,  appeared   to  Sir 

(1.  Turner,  L.J.,  to  furnish  a  necessary  inference  that  the  survivors 

were  to  take  during  their  lives  the  income  of  the  share  to  the 

income  of  which  any  of  the  four  dying  without  leaving  issue  had 

heen  entitled.     Sir  J.  K.  Bruce,  L..T.,  thought  th«<  age  which  the 

(lec"as,'d  legatee  attained  was  immaterial,  and  that  whether  she 

(lied  hefore  or  after  twenty-one  the  ulterior  enjoynu-nt  of  the 

income  was  intended  to  be  the  same. 

Whichever  way  the  rule  is  stated,  the  result  in  this  case  imist 
on  tlie  context  have  been  the  same. 

It  has  been  long  settled  that,  in  regard  to  executory  trusts  (//),   i„  tl„.,a.so„f 
an  e.xpress  direction  to  insert  cro.ss-remainders  amontr  another  '''•■""'"■.v 
class  of  objects,  or  even  an  express  cross-limitation  among  the  hi^Iatio.Mu't 
same  objects,  does  not  exclude  the  implication.  «x, insivr  „t 

Ihus,  m  Bunuibij  v.  Gri$n  {z),  where  a  testatrix  devised  her 
real  estate  to  trustees,  upon  trust  to  pay  one  moiety  of  the  rents 
to  her  sister  E.  for  life,  and  after  her  decease,  the  testatrix  directed 
the  trustees  to  convey  and  settle  the  said  moiety  unto  and  upon  the 
daughters  of  E.  as  tenants  in  common  in  tail  general,  "  with  cross- 
remainders  for  the  benefit  of  such  daughters,"  renuiinder  to  the 
younger  sons  of  E.  successively  in  tail  male,  remainder  to  the  eldest 
S..U  in  tail  general ;  and  as  to  the  other  moiety,  upon  trust  for  the 
testatrix's  niece  C.  for  life,  "with  the  same  limitations  to  her 
daughters  and  sons  as  to  the  children  of  E."  ;  and  if  ('.  should 
depart  this  life  without  leaving  any  issue  of  her  body  living  at  her 
decease,  the  testatrix  directed  that  her  sister  E.  should  receive  all 
the  rents  for  life ;  and  in  case  E.  and  C.  sliouhl  die  without  issue  of 
(./)  A«  toBUch  trusts,  «.-e  post,  Chap.       C\  issue  did   not  cxolu.l..  a.,  implicl 

.;  .,       „,.,.     -..^    „.       .  reciprcM-allimilalinu  toC  ind.fauh  .,f 

1-1  .>  \is.  2W.,  2t>8.  i74;  that  is,  an       K.'s  issue. 
c.xpnss  limitation  to  E.  in  default  of 
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their  respective  bodies,  or  all  such  issue  should  die  without  issue,  stw 
then  gave  her  real  estate  to  four  cousins.  Lord  Hardwicke  decreed 
that,  in  the  settlement  to  be  executed  under  this  tnist,  cnm- 
remainders  were  to  be  inserted  not  only  between  the  children  ot  E. 
and  C.  inter  sc,  but  between  the  two  families. 


states    the    conclusions    from     the     case; 


as 


Mr.    .larman 
follows  (rt):— 

"  1st.  That  under  a  devise  to  several  persons  in  tail,  !)einK 
tenants  in  common,  with  a  limitation  over  for  want  or  in  ihfnuH 
of  such  issue,  cross-remainders  are  to  be  implied  among  the  devi^eea 

in  tail. 

"  2ndly.  That  this  rule  applies  whether  the  devise  to  be  two  person? 
or  a  larger  number,  though  it  be  made  to  them  '  resjtertheh,: 
and  though  in  the  devise  over  the  testator  have  not  used  tiie  word; 
'  the  said  premises,'  or  '  all  the  premises,'  or '  the  same,'  or  any  otliei 
expression  denoting  that  the  ulterior  devise  was  to  comprise  tin 
entire  property,  and  not  undivided  shares  (6). 

"  3rdly.  That  the  rule  applies,  in  regard  to  executory  trusti 
at  least]  though  there  be  an  exj>re98  direction  to  insert  cross 
remainders  among  another  class  of  objects,  or  a  limitation  ove 
among  some  of  the  same  objects  ;  and  even  in  direct  devises  ai 
express  limitation  of  cross-remainders  among  ano<Aer  class  of  tibject 
has  been  held  not  to  repel  the  implication. 

"  4thly.  That  the  word '  remainder,'  following  a  devise  to  scvera 
in  tail,  will  raise  cross-remainders  among  them  (c). 

"  5thly.  That  it  is  no  objection  to  the  implication  of  eross 
remainders  that  there  is  an  inequality  among  the  devisees  wiins 
issue  is  referred  to  ;  some  of  them  being  tenants  in  tail,  and  othei 
tenants  for  life,  with  remainder  to  their  issue  in  tail  (d). 

"  athly.  That  a  devise  to  the  children  of  A.  for  life  and/or  im 
and  in  default  of  such  issue  then  over,  creates  cross-remaiiidc 
by  implication  for  life  among  such  devisees  "  (c). 


(a)  Kirst  itl.  vol.  II.,  p.  479. 
(6)  See  the  author's  tirHt  and  siK-oml 
ooiK  luaioii  adoptitl,  Taaffe  v.  Conmee, 
*  Iiiipliifttion    1<>  H.  L.  Ca.  81.  8,-> ;  Uannaford  v.  Han- 
„f  ..,4<.  "„f,  d.  L.  K.,  7  Q.  B.  Hfi. 

nniaimlerrt  M  As  t<> "  reversion,    sec  ante,  p.  «0.J. 

not  alfeitwl  id)  Vanderplank  v.  King,  3  Hare,  1. 

by  WilU*  Act.  "Inthweawtheinequalitywasproduccd 
by  the  application  of  the  cy-prts  doc- 
trine in  n-gard  to  the  member  of  a  class 
who  was  bom  after  the  death  of  the 
testator,  and  is  therefore  an  important 
ease  in  reference  to  that  doctrine,  as  to 


which  vide  ante,  vol.  I.  p.  [i!):il.  S 
also  Lewis  on  the  Law  of  I'erpctuil 
42tl."     (Note  by  Mr.  .larman.) 

*  (e)  "  The  reader  will  proliably  Im 
inferred,  from  the  absence  throuulu 
the  present  chapter  of  any  allusion 
the  failure  of  issue  clause  in  tlif  rect 
Statute  of  Wills,  that  the  writer  n 
ceives  that  the  enactment  does  i 
affect  the  implication  of  crosf- 
mainders  from  expressions  of  I 
nature  [that  is,  such  exprcssu 
OS  those   referred  to   in  the  first  t 
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It  may  be  added  that  the  first  rule  applies,  though  the  ulterior  chaitkr  xix. 
Ji'visc  is  on  failure  of  issue  at  a  particular  period  {f). 


(J)  Amotuj  Devisees  in  Fee  of  Realti/  or  Lnjalees  of  PeTsoiudtii.  - 
Ml.  .laiinan  remark's  (<j)  : — '"  The  question  whether  eross-execu- 
tory  limitations  can  be  implied  among  devisees  in  fee,  arises  when 
real  estate  is  devised  to  several  j)ersons  in  fee,  with  a  limitation 
over  in  case  they  all  die  under  a  given  age,  or  under  any  other 
prescribed  circumstances  ;  in  which  case  it  is  by  no  means  to  be 
taken  as  a  necessary  cons«?quence  of  the  dwtrine  res|>ecting  the 
implication  of  cross-remainders  among  devisees  in  tail,  discussed 
in  the  last  chapter,  that  reciprocal  executory  limitations  will  be 
implied  among  such  devisees  in  fee.  The  principal  difference 
Ix'tween  the  two  cases  seems  to  be  this  :  -  In  the  case  of  a  devise 
to  several  {HTsons  in  tail,  assuming  the  intention  to  be  clear  that 
the  estate  is  not  to  go  over  to  the  remainder-man  until  nil  the 
devisees  shall  have  died  without  issue,  the  effect  of  not  imjjlying 
cross-remainders  among  the  tenants  in  tail  would  be  to  produce 
a  chasm  in  the  limitations,  inasmuch  as  some  of  the  estates  tail 
might  be  spent,  while  the  ulterior  devise  could  not  take  effect 
initil  the  failure  of  all  (h).  On  the  other  hand,  in  the  case  of 
limitations  in  fee  of  the  realty,  and  of  absolute  interests  in  person- 
alty (both  which  are  clearly  governed  by  the  same  principle),  as 
the  jirimary  gift  includes  the  testator's  whole  estate  or  interest, 
and  that  interest  remains  in  the  objects  in  every  event  upon  which 
it  is  not  divested,  a  partial  intestacy  can  never  arise  for  want  of 
a  limitation  over. 

■  To  introduce  cross-limitations  among  the  devisees  in  such  a 
case  would  be  to  divest  a  clear  absolute  gift  upon  reasoning  merely 
conjectural ;  for  the  argument,  that  the  testator  could  not  intetid 
the  retention  of  the  property  by  the  respective  devisees  to  depend 
upon  the  prescribed  event  not  happening  to  the  whole,  however 
plausible,  scarcely  amounts  to  more  than  conjecture.    He  nuiy 


{'r<HS- 
I'Xri'iitorv 
limit  ntioiiH 
nut   III  111' 
iiii|>lit'<l. 


ciiiiclii»iou»  above  stated].  Such  un- 
{io\ilitt'<lly  is  hia  opinion  ;  in  support  of 
wliii'h  it  will  bv  KuHiuivnt  to  observe, 
that  s.  29  expressly  excepts  out  of  the 
statutory  nil-'  of  construction,  cases  in 
whiih  a  contrary  intention  appears  by 
the  will,  by  reason  of  a  preceding  gift 
lii'ini;,  without  any  iropliiation  ariKing 
friim  such  words,  a  limitation  of  an 
calatc  tail  to  such  person  or  issue,  or 
otherwise.  Here  an  express  estate  tail 
is,  by  the  prior  devise,  given  to  the  per- 
son whose  issue  is  referred  to  by  the 


words,  '  in  default  of  such  issue,'  4c., 
from  which  the  cro-ss-rcniaindcrH  are 
implied  ;  and  hence  it  is  clear  that  this 
point  of  construction  n'mains  wholly 
untouched  by  the  onat^tcd  dwtrinc." 
(Note  by  M-.  Jarnian.) 

(f)  .See  Madeti  v.  TuyUtr,  suprn, 
p.  («J2. 

ig)  First  e<l.  vol.  11.  p.  481. 

(A)  ■'  Indeed,  it  should  seem  that  the 
doctrine  against  perpetuities  would  have 
presented  an  obstacle  to  its  taking  effect 
at  all."     (Note  by  .Mr.  .larman.) 


G7<t 
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Oift  to  several 
for  lifi'.  will> 
riniaiiulir  to 
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GIFTS   BY   IMPLICATION. 

have  suc-h  an  intent  ion  ;    and  if  not,  the  answer  is,  vohiit  »>( 

non  dixit. 
"  If,  therefore,  a  n\it  is  made  to  several  perfions  in  fee-siiMpl, 

as  tenants  in  eoninioii.  with  a  limitation  over  in  case  they  all  di, 

under  age,  the  share  of  one  of  the  devisees  dying  during  niindiit; 

will  devolve  upon  his  repre.st^ntatives,  unless  and  until  the  whol 

die  under  age." 

The  general   principle  therefore  is,  that  if  a  testator  gives  th 

whole  of  his  interest  in  land  or  personalty  to  several  prsons  a 

tenants  in  common,  in  such  a  way  that  they  take  vested  interest; 

with  a  gift  over  upon  the  death  of  all  in  certain  events,  cross 

limitations  will  not  be  implied,  because  in  no  case  can  there  li 

a  j)artial  intestacy  ((). 

So  in  the  case  of  a  contingent  gift  to  a  class— as  where  propcit 
is  given  to  such  of  the  'lildren  of  .\.  as  attain  twenty-one.  wit 
a  gift  over  in  the  even  'f  A.  not  having  any  child  who  attaii 
twenty-one— the  propcrt)  either  goes  to  those  who  acquire  vpstt 
interests,  or  it  passes  under  the  gift  over,  and  no  question  < 
implying  cross-limitations  can  arise  {)). 

But  if  the  gift  is  to  two  or  more  named  persons  as  tenants 
common,  and  the  interests  given  are  contingent,  with  a  gift  ovi 
in  the  event  of  all  dying  before  their  interests  become  veste 
the  event  of  one  dying  before  attaining  a  vested  interest  is  n 
provided  for,  and  this  affords  a  ground  for  implying  crosa-hmit 
tions  to  supply  the  gap  (k). 

Again,  where  property  is  given  to  several  tamed  persons  as  tenai 
in  common  diuing  their  resiiective  lives,  with  separate  remaindi 
to  their  issue,  and  if  they  all  die  without  leaving  issue,  then  ov 
cross-limitations  will  be  implied  between  the  primary  legatees  i 
devisees)  and  their  families  (1). 

there  was  a  tlifferenee  of  opinion 
tween  Sir  R.  V.  Ardeii,  M.K.,  ami  1, 
Louphlioroujjh  on  tin-  question  wlut 
the  Hhares  were  vested  or  nut. 
M.K.  adheretl  to  lii«  opinion  in  lliioll 
linolh.  i  Ves.  4U2.  Mr.  Jariuaii  uppi 
to  have  disapproved  of  the  deeisini 
Smll  V.  Uitrgrman,  and  to  have  i 
sideretl  it  ineonxistent  with  Srhmei 
Lrgh.  a  Ves.  452.  0  Ves.  30t» ;  /jVi'/'" 
Smith,  14  Ves.  470  ;  and  Skei/  v.  lUr 
supra,  but  his  views  have  not  I 
adopted  by  the  Cuurls.  Set-  I'tJi 
Stonei/,  1  Dr.  &  VV.  .148;  (Irnm 
tt'iUem.  supra. 

il)  Re  (Hnrk's  TrnMx.  32  L.  .1. 
.'■.2.'> ;   He  Hidin'x  Trwl-^,  L.  H.,7 Cli. i 
As  to  the  cases  where  a  gift  of  iiici 


"  (/)  Sh;/  v.  Barnes,  3  Mer.  33.5; 
Ti miiliin'in  v.  Wanington,  13  JSim.  207  ; 
Call,  »  v.  Wah;/,  lo  Sim.  31S  ;  liaxhr  v. 
/..i./i.  14  Hill.  t>12;  JirnmlumJ  v.  Hiiiit. 
2  ,1.  \-  W.  ».">!»;  KdiairdK  v.  Turk;  23 
l!ea.  2t>8  ;  lUnrrr  v.  Xomll.  2.')  Bea. 
.V.l  ;  l!eIlifMii'>,-»L.T.-2lH;  7!>  L.  T. 
313.  'J'heilfiision  in  liniiman  v.  Slork, 
2  Ha.  &  Be.  Uni,  is  contrai  \  lo  prineiple. 
.Most  of  the  cases  above  i  m-d  are  stated 
and  roniinented  on  at  leiijth  in  previous 
(Hlitions  of  this  work. 

[j)   Mdir  v.  Qitilltr,  2  V.  &  C.  C.  C.  4ti;). 

(k)  SrM  V.  Rnrgetmn.  2  P.  W.  68  ; 
(lran.'<  v.  WnUrK.  10  Ir.  Ki).  R.  234.  In 
MiiHill  V.  11  iH((r.  3  Ves.  23li,  .">3(i. 
where  then-  was  an  express  elausi-  of 
aeermr  in  eertain  events,  but  not  in  nil. 
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SO   as   to   divt'st 


CHAPIKR  \l\. 


But  cioss-Iiniitations  will   not    be    itiiplicil 
vcsti'd  interest  {m). 

In  Turner  v.  Frederick  (»)  a  testator  gave  two  shares  of  his  re-  '»''  "'■''  '"■' 
siduary  real  and  personal  estate  upon  trust  for  liis  two  daughters  s,"p'rr,it.';:ift. 
A.  and  L.  "  respeetively  "  for  their  lives,  and  after  the  decease  (.f  "*'f- 
liis  said  daughters  "  respectively  "  in  trust  for  the  maintenance  of 
llpii  •■  respective  "  children  until  such  children  should  "  respec- 
tivtly  ■■  attain  the  age  of  twenty-one,  and  then  to  diviih-  the 
piiiuipal  amongst  such  children  "  resp«'ctively  "  as  sliould  attain 
tliat  age,  but  if  all  the  children  of  his  said  daughters  '"  respectivelv  " 
or  both  of  them,  should  die  under  the  age  of  twenty-one,  then 
•  the  said  trust  money  "  was  to  be  held  upon  the  trusts  therein 
nientioiied.  A.  survived  the  testator  and  died  leaving  children 
wlio  attained  twenty-one  ;  then  L.  died  witiiout  issue  ;  it  was 
lu'.d  tiiat  cross  limitations  were  not  to  be  implied,  au'l  .hat  as  the 
uhimatc  trust  failed  for  imcei-tainty,  there  was  an  intestacy  as  to 
L.'s  share.  In  this  case  the  repeated  use  of  the  words  "  respective^  " 
and  ■'  respectively  "  shewed  that  the  testator  intended  the  shares 
to  devolve  independently  of  one  another,  while  the  partial  intestacy 
was  not  caused  by  any  gap  in  the  limitations,  but  by  the  failure  of 
the  testator  to  describe  the  ultimate  legatees  with  suflficient  clearness. 

In  Sutton  V.  Suttoti  (o)  land  held  for  a  long  term  of  years  was  A.du..! 
appointed  to  three  persons  in  severalty,  with  express'  crass-ro-  "'"'"*• 
maindiTs  in  the  event  of  any  of  them  dying  without  leaving  issue 
living  at  the  time  of  his  decease,  and  a  gift  over  providing  that  if 
all  of  them  should  die  without  leaving  issue  living  at  the  death  of 
the  survivor,  then  the  lands  appointed  to  them,  and  also  the  part 
or  portions  of  the  said  lands  which  should  come  to  the  survivors  or 
.survivor  by  rea.son  of  any  of  them  dying  without  leaving  isp-ie  living 
at  liis  death,  should  go  to  certain  persons  th(>rein  nanu'd.  It  was 
held  that  cross-remainders  were  not  to  be  implied  with  reference 
to  the  accrued  shares. 


In  Re  Hudson  (/>)  the  principle  on  which  cross  executory  limita-  n,  itud* 
tions  are  implied  was  fully  considered.     In  that  case  a"  testator 
liavo  his  real  and  personal  estate  to  trustees  upon  certain  trusts 
for  the  benefit  of  his  wife,  and,  subject  thereto,  upon  trust  during 
the  lives  of  Ids  five  children  and  the  survivors  to  divide  the  income 


lo  A.  niul  H.  in  equal  Rliarcs  for  their 
livis  creates  a  joint  tenancy,  see 
fhap.  .XLIV. 

(m)  .'.'(  Cliirt')!  Trunti,  supra. 

[II)  •">  Sim.  4tM>. 


(o)  .10  L.  R.  Ir.  251. 

{p)  'M  (-'h.  J).  40<i.  ,S,,.  also  Kf 
Jliihhi)iJt,  7S  [,.  T.  il8;  7!»  I,.  T.  .■<13, 
referred  to  in  Cliii|w.  ,\M(.,  XMV. 
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OIFT.S   BV   IMPLICATION. 

into  five  equal  parts,  and  to  pay  one-fifth  to  each,  if  liviiii^,  or.  il 
dead,  to  their  respective  children  or  i-s-sue,  the  latter  taking  pi|iiall\ 
between  them  in  classes  the  fifth  share  which  their  parent  if  livin. 
would  have  taken  ,  and  if  any  of  the  testator's  children  died  with 
out  leaving  children  or  issue,  or  such  issue  should  fail  duriiij;  th( 
period  aforesaid,  the  share  of  such  children  or  issue  should  I1.I..11; 
to  the  others  of  the  testator's  children  and  their  i.«sue  in  tlic  siiim 
way  as  their  original  shares,  and  this  clause  was  to  ajijiiy  h 
accruing  as  well  as  original  shares  ;  and  upon  the  death  of  tlir  1 1- 
surviving  child  upon  trust  to  divide  the  whole  property  anion.L'  th 
testator's  grandchildren  jwr  stirps.  Tiie  five  children  wrr 
living  at  the  testator's  death  in  18()-' ;  one  of  them  died  in  lt<(k 
leaving  seven  children,  one  of  whom  died  in  1871,  leaving  one  ehil 
only,  a  daughter,  who  died  unmarried  .luring  the  period.  Kay, .) 
after  reviewing  the  cases,  said  :— 

"  I  deduce  f  mi  these  authorities  the  following  rules  :  - 
"  1.  Cross  executory  limitations  in  the  case  of  personal  estate 
like  cross-remainders  of  real  estate,  are  oidy  implied  to  fill  up 
hiatus  in  the  limitations,  which  seems  from  the  context  to  ha\ 
been  unintentional. 

"  2.  They  cannot  be  implied—  as  of  course  cross-reniaiiido 
could  not    to  divest  an  interest  given  by  the  will. 

"  3.  The  existence  of  other  cross-limitations  between  differoi 
persons  does  not  prevent  the  implication. 

"  4.  But  where  such  express  cross-limitations  are  in  favour 
the  very  persons  to  whom  the  implied  cross-limitations  wou 
convey  the  property,  that  circumstance  is  of  weight  in  deterniinii 
the  intention. 

"  Instances  in  which  such  a  gap  occurs  are  : - 
"  (a.)  Where  there  is  a  gift  to  several  named  persons  for  tin 
respective  lives  as  tenants  in  common,  and  a  gift  over  after  t 
death  of  the  survivor  (q) : 

"  (6.)  Where  in  a  similar  gift  there  are  limitations  over  of  t 
shares  of  the  tenant  for  life  to  their  respective  children  or  iss 
for  limited  interests,  as  for  life  or  in  tail,  and  then  a  gift  over 
failure  of  issue  of  them  all : 

"  (c.)  And  generally  where,  there  being  such  a  gift  over,  I 
preceding  limitations  do  not  provide  for  every  event  except  tl 
contemplated  by  the  gift  over,  but  leave  some  gap  which  woi 
occasion  an  intestacy  as  to  part  of  the  estate. 

"  In  this  case  there  is  a  cross-limitation  upon  failure  of  a 
(q)  DraymU  v.  U'(xx/,  8  L.  T.  N.  S.  304. 


IMri.lCATION    OK   (MKT.s   Til   <  HIl.tiRKN    .\M>    ISSIE. 
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stiriw  to  tlu*  other  stir|M'M,  hut  thfic  iw  no  cross-liinitafiim  l)ft ween    <ii\rriiR  mx. 

the  iiulividuals  of  the  .siinie  «tirp'<,  where  the  Coiiil   in  asked  to 

jiiiplv  one.    Therefore  the  ilitfieulty  whieli  arose  in  CUiihe'it  I'usf 

and  Hiil>f»fh  v.  Siiuirr  dws  not  exi^t  here.  '    And  hit*  Lordship. ,    ;er 

(ilistTvinf;  that  where  there  is  an  ambiguity  it  is  proper  to  h)ok  at 

tiie  cim.'^etiuences  of  either  eonstrurtion.  and  pointing  out  fliat  it 

was  hardly  possihhi  to  Ix'lieve  tliat  it  was  inteiidi'd  that  any  part 

(if  tlie  income  RhouUl  po  to  the  h'<ial  i>er.sonal  representatives  of 

decea.'iei'  ijrandehihiren,  hehl  that  tlie  j;reat  jjrantUlaiijihter  took 

(iiilv  a  hi'c  interest,  and  that  the  intention  was,  in  the  event  whieli 

had  happened  of  her  death  leaving  no  i.ssue,  that  her  share  shoidd 

.^o  iipially  among  her  uncles  and  aunts,  and  the  issue  of  deceased 

iniilis  and  aunts  per  stirpes,  and  that  the  neee.s.sary  cross-limitations 

to  effect  this  must  be  implied. 


nfirrin^  to 
issuo  at 
Ucatli. 


vni.    Implication  of  Gifts  to  Children  and  Issue.— Even  KHtate  tail 
inuler  the  old  law,  where  land  was  devised  to  a  person  for  life,  with   ""'  ""P'"!'' 

.     '     .  .  fiDiii  words 

a  devise  over  to  take  effect  in  the  event  of  his  dying  without  i.ssue 
living  at  his  death,  this  had  no  effect  in  enlarging  his  estate  for 
life  into  an  estate  tail  (r),  because,  a.s  Mr.  Jarman  points  out  (f), 
■  the  event  described  is  not  that  by  which  an  estate  tail  is  neces- 
sarily extinguished,  for  such  an  estatfi  determines  on  the  failure  of 
issue  at  nnjf  time.  The  only  tpiestion,  in  such  a  case,  woidd  be, 
whetiier  the  words  would  raise  an  estate  by  implication  in  the  issue 
living  at  the  death.  Lord  Hardwicke  suggested  a  jioint  of  this 
nature  in  LethiculUer  v.  Tracfi  (t),  but  the  case  did  not  rerpiire  its 
detormination.  It  is  clear  that,  where  the  estate  previously  devised 
i.s  in  fee,  no  such  implication  arises ;  but  this  is  not  quite  conclusive, 
inasmuch  as  the  motive  to  imply  an  estate  tail  in  such  cases  is 
much  less  cogent,  since  the  alternative  construction  gives  the 
prior  devisee  an  estate  in  fee  simple  in  the  event  of  his  leaving 
issue  ;  whereby  he  is  enabled  to  make  a  provision  for  such  issue,  if 
he  leaves  any  :  so  that  the  scheme  of  disposition  which  is  thus 
imputed  to  the  testator  is  reasonable,  and  wholly  free  from  the 
inconvenience  and  objection  which  attach  to  a  similar  constniction 
where  the  devise  is  for  life  only,  in  which  the  effect  of  rejecting 
the  imphcation  is,  that,  in  the  event  of  the  first  taker  leaving 
issue,  the  projjcrty  is  undisposed  of,  as  it  cannot  go  to  either  liiniself , 
his  issue,  or  the  ulterior  devisee." 


ailure  of  anv 


:'!  S',M>  LMifiillier  v.  Traev.  3  Atk. 
7T4.  7'.i:l :  .hnhns  v.  liughfu.  8  H.  L.  ('. 
at   \i.  ."i!K! ;    CnUnmiinn    v.    ColUmuiin, 

J.— VOL.   I. 


U  H..:iH.  T..  121. 

(.«)   Kirst  f.l.  vol.  I.  i>   4!tO. 
(/)  3  Atk.  "'.Hi. 
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an  eKtati'  in 
the  iiwui' 


The  oflect  of  sect.  29  of  the  Wills  Act,  as  already  mpntioi..il  (n 
AiitoimplyinR  i"*  that  if  real  rstet^-  i«  deviwd  to  A.  for  life  and  in  ca«e  he  shoul 
dit!  without  iiwue,  to  B.,  A.  will  take  an  estate  for  life  only,  wit 
a  contingent  remainder  to  B.,  to  take  effect  in  the  event  .if  A. 
dying  without  leaving  issue  at  his  decease.  '"  Whether  in  sue 
case,"  says  Mr.  Jarnian  (f),  "  the  issue,  if  any,  living  at  the  diMva* 
of  A.  would  take  the  fee  by  inii>lication,  will  remain  to  hv  d<  > nin 
Such  a  construction  would  certainly  be  convenient,  as  avDJiJir 
the  palpable  absurdity  of  making  the  estate  of  the  ulterior  deviHi 
depend  on  the  contingency  of  there  not  being  issue  ;  and  y.t.  i 
the  alternative  event,  giving  the  property  neither  to  A.  hinisd 
nor  to  such  issue,  but  leaving  it  to  devolve  to  the  heir-at  l;iw  i 
residuary  devisee  (as  the  case  may  be)  of  the  testator.  Tinrc  i 
however,  no  authority  for  implying  an  estate  in  the  issue  livii 
at  the  death  (it),  and  the  contrary  conclusion  seems  rather  mo 
consistent  with  principle."  This  view  is  supported  by  Montumi 
v.  Dering  {w),  where  it  was  argued  that  a  devise  ove-  in  dt-faii 
of  issue  of  A.,  a  tenant  for  life,  to  some  only  of  whose  issuf  i 
estate  was  expressly  given,  shewed  that  the  intention  must  ha 
been  that  not  some  only  but  all  the  issue  should  take ;  but  S 
J.  Wigram,  V.-C,  said,  that,  admitting  such  to  be  the  intentic 
it  furnished  no  sufficient  ground  for  supplying  estates  by  purcha 
to  the  omitted  issue.  He  had  asked  for  but  did  not  get  ai 
authority  for  such  a  proposition.  It  seems  quite  clear  that 
implication  in  favour  of  the  issue  would  be  made  at  the  presc 
day  (x). 


Pcnonal 
estate. 


It  has  long  been  settled  that  "  if  a  sum  of  money  is  bequeath 
to  A.  B.  for  life,  and  if  he  dies  leaving  no  issue,  then  to  anoth 
that  iiut  does  raise  any  implication  in  favour  of  the  issue  of  A.  I 
though,  if  he  dies  leaving  issue,  the  gift  over  does  not  take  effect "  ( 
Accordingly  in  Ranekujh  v.  Ranelagh  (b),  where  legacies  were  gi\ 
to  several  persons  during  their  lives,  with  a  gift  over  in  case 
the  demise  of  any  of  them  without  issue,  it  was  held  by  Li 
Langdale,  M.R.,  that  the  issue  took  nothing  by  inq)lication. 

The  same  rule  applies  where  an  absolute  interest,  and  not  mci 
an  estate  for  life ,  is  given .    Thus  in  Dnwling  v .  Bowling  (c)  a  testa 


(tt)  Ante,  p.  6.j8. 
(i)  First  ed.  vol.  1.,  p.  497. 
(ii)  Supra,  p.  t)73. 
(w)  7  Hare,  588. 
(x)  See  Scali  v.  Bawlint,  post, 
(a)  Per   Lord   Gifford  in  Greene   v. 
Wnrd,  1  Ruas.  202. 
(6)  12   Boa.   200;    Webskr  v.   Parr. 


2<i  Bea.  23(i;  Newjhbovr  v.  Thurlnv 
Bca.  33 ;  Re  Hayton'i  TruiU.  4  ! 
.'>4  ;  Seymour  v.  Kilbee.  3  L-  K  Ir. 
(c)  L.  R.,  1  Eq.  442;  1  Ch. 
The  interest  of  each  son  wax 
to  be  absolute,  subject  to  beinn  dive 
in  the  event  of  his  dyini{  »itl 
leaving  issue. 
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...tN.'  liJH  n-iiduary  |MTMuiml  «>»t«tf  ti|M>n  tnwt  for  his  four  m»iw,  .lUHTrHxiv 
\it  llu'  (lwoa«o  of  oithor  without  lawful  i^Huo,  muh  Kliarc  to  n-v.-rt 
I,,  thf  ivmaiiKh-r  th<'ii  livinjr.  or  their  child  or  childrfii  "  :  it  wa.s 
hild  by  tho  (VMirt  of  Ap|»cal  that  thorp  wuh  no  {{ift  !»y  iiniilitution 
to  thf  iliildrcn  of  any  who  might  tlio  leaving  ixxue. 

The  rule  also  applies  even  where  the  tvstator  obviously  intends  U|«r. 
to  guard  against  lajwe.  Thim  in  (',>,>fH'r  v.  Pitchtr  (</)  a  testator 
linjueathed  a  legacy  to  A.,  and  by  a  codicil  pmvided  that  if  A. 
slioiild  die  in  his  (the  testator's)  lifetime  without  issue,  his  legacy 
■.liniild  go  to  other  (HTsons.  A.  died  in  the  testator's  lifetime 
leaving  a  child  :  it  was  held  that  the  child  was  not  entitled  to  the 
legacy.  So  in  Re  Cuhtmn  and  Jnrnmi  («•)  a  testator  devised 
freeimhl  proj)erty  "  to  all  and  every  the  children  of  my  late  brotl.  r 
.1.  f..  who  shall  be  living  at  my  decease  or  who  shall  have  died 
ill  my  lifetime  leaving  issue  living  at  my  death  "  ;  one  child  of 
,1.  ('.  died  in  the  testator's  lifetime  leaving  issue  living  at  the 
testator's  death  ;  it  was  held  by  Je8s»a,  M.  R.,  that  they  took 
nothing  by  implication. 


As  to  iinpiy- 

iiiR  Ki't"  to 
<'hildrpn  from 
il)'vim>  ovtT  ill 


Mr.  Jarman  continucs(/):  -"  As  no  implied  estate  [to  the  i.ssue) 
ari.ses  (as  we   have  seen)  from  a  limitation  over  in  case  of  the 
prior  devisee  or  legatee  dying  without  leaving  issue  at   his  de-  .i.vu«.ov. 
cease,  it  should  seem  that  there  is  the  same  absence  of  authorized  ''''«""  "f 
ground  for  implying  a  gilt  tf>  children  from  a  similar  limitation  "'"" 
over  in  default  of  these  objects. 

"Accordingly,  in  several  cases  (n),  it  has  been  considered  that  a 
boijuest  to  a  {wrson,  and  if  he  shall  die  without  having  children, 
or  without  leaving  children,  (which  means  without  having  had  a 
cliild  bom,  or  without  leaving  a  child  living  at  his  decease)  (A), 


(rf)  4  Ha.  48.'-.. 

U  )  4  Ch.  1).  103. 

(/■)  First  n\.  vol.  I.,  p.  4!K). 

Iv)  H'oii/f  V  d.  Knight  v.  Hiujij,  7  T.  R. 
.tl'i  ;  /All-  <l.  liiirn/ieU  v.  WttUm,  1  B.  & 
I'.  ;tJ4.  ••  III  Wtiikly  d.  Kni<jhl  v.  Hugg. 
lta«lu)l(l  property  w»«  bequeathed  to 
A.,  and  in  case  she  died  without  havin); 
ehildrin,  then  over ;  and  it  was  held 
that  A.,  on  the  birth  of  a  ehild,  wa« 
absolutely  entitled,  the  only  question 
ilwunw'd  being,  whether  the  words 
meant  'without  bavins  a  child  born,' 
or  ■  without  leaving  a  child  living  at 
the  death.'  In  Doe  v.  WeUon,  the 
ilevi«o  wa<>  to  A.,  her  heirs  and  aMgns 
for  ever  ;  but  if  she  should  die  leaving 
no  cliild,  lawful  issue  of  her  body,  liv- 
iriK  at  the  time  of  her  death,  then  over. 
Here  the  only  contestMl  point  was, 
wlKtlicr  the  tirst  taker  bad  an  estate 
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tail,  or  an  estate  in  U-e  defeasibh-  on  her 
dying  without  issue  living  at  her  de- 
cease! ;  and  the  Court  dccideil  in  favour 
of  the  latter  const  ruction.  Lord  Eldoii, 
CI.,  obscrve<l,  'if  she  had  any  children 
living  at  the  time  of  her  death,  the 
estato  being  given  to  her  in  fw,  she 
would  havif  abundant  power  tt  provide 
both  for  children  and  grandchildren. 
fi'othiny,  however,  in  giren  Ui  Inrm  by  thin 
will  •  tltey  are  merely  mmed  in  the  de- 
tcripliun  of  the  nmtimjeney  on  whith  the 
entate  in  tn  g,,  oi-er.' "  ( Note  by  Mr.  ,Iar- 
man.)  Sw  also  Atjram  v.  Ward,  ti 
Hare,  ItW,  and  pwt  ("hap.  LI.,  as  to 
sifts  over  on  dcub  mihout  ieaving 
issue 

(A)  .Some  such  words  as  "  then  over," 
seem  to  have  been  accidentally  omitted 
by  Mr.  Jarman  here. 


If' 
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VVIi.rr  til.' 
prior  nif'  '" 
the  pari'iit  i" 
I'xpri'Hwly  ft>r 
U(e. 


llcmai'k  I'll 
AV  I'lili 
KiigtrK. 


Kz  parte 

H<KJir» 

(oIIowikI. 


DIKTM    BV    IMri.MVTHlN. 

a.Ms  n..t  TBis..  an  in.|.li.H»  nift  in  th«  children;  »mt  tl.,-  jm:,  „t 
l„k.'s  an  al.H.)lut.'  intrrent.  .l.'f.-a«il.I.-  en  liis  .ivniu  witli.Hit  luui„s 
had  ..r  «i«h..ut  h-uving  a  .hil.l.  a.,  th.'  cano  nmy  1..'.  Th.-  ivj.TtM.n 
of  th.-  inii.li.nti..n  i..  Ku.-h  a  .am-  m  not  {a«  alrondy  iK.u.t.-d  .,ut) 
produttiv.' ofanv  almnr.lity  ;  for  it  sup,M,..-H  th-  t..tal..r.  l.y  nu,l,„2 
th.>  inf.T.Mt  of  tho  h'gat.M-  ind.-f.-asil.h'  .m  hin  hav^.^  or  I. avnit-  a 
chihl,  t..  int.>n.l  that  if  liu-ro  an-  ••hiUlr.-..,  !>.■  sliall  have  the  n.rui,. 

of  providing  for  them.  ,    ,         „ 

••  Hnt  it  seems  that  where  the  huiBuane  ..(  the  will  neeeHsnily 
..„n«nes  the  interest  of  the  parent  to  his  life,  the  CourtH  .v.ll  lav 
hold  of  slight  circnnistanees  t..  raise  a  gift  ni  the  ehildren,   uul 

thereby  avoid  iini.nting  to  the  testator  so  Lxtra.»nlinary  an  inte „ 

a»  that  the  devisee  or  legatee  over  is  to  heeome  entith-l  ,t  th, 
first  taker  have  no  child,  hut  that  the  property  is  not  to  ;;„  t. 
the  child,  if  there  he  one,  or  its  parent. 

••  Thus  where  (i)  a  testator  having  by  hi-  will  hequeath.t 
1  (MH)/  to' his  niece  A.,  by  a  ccnlicil,  reciting  that  she  had  mairi.i 
indisereetlv,  and  that  he  intended  to  withdraw  the  lej-aey  uu 
of  her  power  to  dispu.se  of  it,  and  out  of  the  power  of  her  hust.am 
80  to  do,  did  therefore  direct  his  executors  to  secure  his  snul  nuci 
the  interest  of  the  said  l.tMM)/.  independently  of  her  lunhand 
by  placing  .mt  that  sum  in  trust  for  his  niece,  she  to  enjoy  fl. 
interest  or  dividends  during  her  life,  aid  at  her  dece,m%  mlho,. 
child  or  chUdrni,  the  i)rincipa!  and  interest  to  he  divided  a.n.n 
such  of  her  sisters  as  should  be  then  living.  Sir  T.  Pluiner.  M.il 
was  of  opinion  that  by  the  combined  effect  of  the  will  and  codici 
he  was  justified  in  saying  that  the  children  took  the  lega.v  1, 
necessary  implication. 

••  Here  the  implication  was  evidently  aided  by  the  testatcr 
prefatorv  expressions  in  the  codicil,  which  showed  that  he  di 
not  intend  to  deprive  his  niece  of  the  legacy  bequeathed  by  tl 
will,  but  merely  to  qualify  it  in  a  manner  suited  to  her  alter. 

condition." 

Again,  in  Kinsella  v.  Carrey  (j),  where  a  testator  gave  50/.  a  yo 
each  to  L  i'ul  T.  for  their  lives,  and  on  the  death  of  either  leavu 
issue  (construed  children)  his  annuity  to  go  to  such  issue ;  1- 
if  L  or  T.  should  die  leaving  no  issue  at  his  death,  his  anniu 
was  to  go  to  the  survivor  for  his  life,  and  if  both  should  die  leavi 


"  Some  of  the  poBitiona  a<lvaiiri'(l  m  the 
judgmont  in  this  caw  must  bi-  rreeivKl 
witii  an  inipliwl  qualifii-ation.'  {Note 
by  Mr.  .larnian.)    Sw  the  r. marks  on 


Kx  pniU  Rogern  in  Lee  v.  Bituk.  2  !>• 
&  <;'.  810.  anU  It  (Uter  v.  Pan.  20  fi 

(i)  11  Ir.  Ch.  Rep.  154.     See  tAa 
V.  Champ,  30  L.  K.  Ir.  72  (deed). 


tMIl  II  ATM IV   KtV  C.irTH  Tl)  CHILDRKN    ANI»   ISSeK. 
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.1  issue,  iir  U'i»\iMji  siK  h  Hiul  Kwh  Umw  Hlioultl  tlic  uiuli-r  twfiity-   i  iuituk  \i\. 
,.ii,\  hotli  annuifit'H  wrrc  to  (*iiik  into  thf  nsidiif.    T.  clit-il  un 
ihiirriftl,  ttiul  iifliTWuriU  L.  <lifil,  IfHviiitf  cliililrfti.     It  wan  li-ld 
!,\  *'   Smith,  M.K.  Ir..  tluit  L.V  tliiMn-n  wcr.-  i'iititli'<l  l>y  ii-  |.li- 
lati.ii    u  T.'.s  unnuity.     \U'  ytutcd  the  aiiirral  rulf  tlius  :   "  First, 
ttlicri'  tlipro  is  an  iiKlt'fiiiitf  Im'  '  >  the  |mrfnt.  uml  if  ho  ilif 

without  having  or  Icnvinjf  chiltln .  ,  H.  In  that  tasc  it  is  ch-nr 
tli:it  tilt'  chiUlron  ii«  not  take  any  intorcHt  hy  iinpliiation.  Secondly, 
if  thore  M  a  fx-quPHt  to  the  jiiiri'iit  for  lifi",  and  if  lit"  «li»'  without 
hiivinn  or  h-avinn  ihildron.  to  B  :  if  thf  iiarcnt  dii-s  h>avinji  chihlrfn, 
tlnv  are  not  cntith-d  liy  inijditatiun  (k).  Tliirdly,  if,  liowcvi'i, 
in  a  tase  smli  a^  I  liavi-  lu«t  mcntionod,  thoro  arc  matters  on  tin- 
faic  of  tlu-  will  to  rai.w  an  itifiTcnrc  in  favour  of  tlic  iliiltln-n, 
the  Court  i."  't  lil«'rty  to  tonsidtT  thenf  tirt-umstanci's  in  toniiiTtion 
with  tho  be(|UP8t  ovpr,  in  the  «>v<<nt  of  th<'  jian-nt  tlyinn  witiiont 
haviii"  or  h'ftvin<;  «liildr«'n,  alliioutsh  Much  lift|Ui«t  over,  hy  itself, 
is  not  sulli"  iint  to  justify  the  Court  inferring  a  gift  in  favour  of 
t'lf  children." 

Accordingly,  in  Scale  v.  Rairllm  (?),  where  a  testator  pave  free- 
liold  jiroiHTty  iijMHi  trust  for  his  niece  for  life,  uml  after  her  dt'ceas' 
•  slie  leaving  no  child  or  ehildren,"  he  gave  it  to  other  jMTsons. 
it  was  hold  that  there  was  no  gift  by  implication  to  hei  two  children 
wlio  survived  her. 

It  follows  from  the  general  rule  aa  above  .stated,  that  if  a  testator 
heijuoaths  property  to  A., "  but  if  he  shall  die  in  my  lifetime  without 
leaving  children,"  then  to  li.,  and  A.  die.s  in  the  testator's  lifetime 
leaving  children,  they  take  nothing  by  implicati'm  (in). 

In  M'Ch'fin  v.  Simpson  («),  there  was  a  benuest  to  A.,  with 
a  direction  that  if  he  died  before  the  will  took  efTect,  "  without 
leavmg  any  children  lawfully  to  inherit,"  his  .share  should  fall  into 
residue  ;  he  died  before  the  testator,  leaving  chiMier,.  and  it  wa« 
lield  that  they  took  the  bequest  by  implication. 

It  was  decided  in  one  ca.se,  that  a  devise  by  a  testator,  "  in 
case  his  wife  should  be  enceinte  with  one  or  more  children  at  tlie 
time  of  his  death,  to  such  child  or  children,"  implied  a  gift  to     '■••'•"■'   ^ 
any  children  bornafter  the  dateof  the  will  though  before  the  testator's  . ,.   i, 
death,  on  the  ground  that  it  wa<  impo8.=iJble  to  suppose  the  lather  {   '.'ji"."'"'"' 


Wh.  ili.i  It 

llift   *  ;  .lii 
h..-t) 


lO  .Sre  Sparkf-^  v.  Re^al.  24  Bea.  218. 
ill  Wttherfll  V.  Wetherell,  i  Uitf.  31, 
1  U.  .1.  &  S.  \'M.  tho  grandchildren 
Hppiiii  to  havi  !ukin4)V  exprea-s  gift, 
nil'!      t  by  jiiHiK'ation. 

IS'.til     \    ('.   :t42,   aftirminu   tli,- 
(l(.       .n  of  ih.    ('(>ur^     '  App'al  in  Hi 


Kawlin.y  Tru.it.H,  1.".  Ch.  U.  I'SW.  See 
also  Hi  HayUm'n  Truitx,  4  N.  R.  .">4. 

(tn)  .IdrfiwiM  V.  liiLik,  Ltr  v.  limk, 
14  Kca.  4")'.» ;  2  1<  M.  A  C.  »I0;  (V«;j.( 
V.  Pitch  '.  4  Hit    +Hi>. 

(H)  !!•   !-.  R.  Ir.  528. 
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cHAPTiR  XIX.  would  provide  for  a  posthumous  child,  leaving  children  in  ( ssc 
unprovided  for  (o).  But  in  Doe  v.  Blakiston  v.  Hasleicood  {p),  the 
Court  of  C.  P.  unanimously  overruled  that  decision,  thinking 
that  in  such  a  case  the  testator  never  contemplated  the  Ijiitli 
of  children  in  his  lifetime,  and  never  intended  to  provide  for  tli.in 
by  his  will :  the  will  was  made  in  contemplation  of  a  particular 
combination  of  circumstances,  which  not  having  happened,  tlic 
will  failed.  However,  in  a  subsequent  case  ((/),  Blackburno 
(L.C.  Ir.),  though  not  called  upon  to  decide  the  point,  exprpssicd 
a  preference  for  the  elder  authority. 


Trust  for 
infanU  during 
minority. 


Implication 
ariung  from 
a  Heries  of 
limitationH. 


Beneficial  gift 
to  executor. 


IX. — Miscellaneous  Oases.— In  Neuland  v.  Shephard  (r).  an 
absolute  gift  of  real  and  personal  estate  to  the  testator's  grand- 
children was  implied  from  a  direction  to  the  trustees  to  apply  tlio 
"  produce  "  and  interest  for  their  maintenance  and  benefit  durini; 
minority.  But  the  decision  has  been  questioned  (»).  In  Atkinson 
V.  Pake  (t),  Peat  v.  Powell  {u),  and  Hah  v.  Beck  {v),  absolute 
interests  were  implied  from  gifts  to  trustees  in  trust  for  A.  until  he 
should  attain  twenty-one  (m-).  But  these  cases  seem  to  be  of  doubt- 
ful authority.  In  Re  Medley's  Trusts  (i)  a  testatrix  gave  her  residue 
to  a  trustee  upon  tru.st  for  her  daughter  till  rhe  should  attain  the  age 
of  twenty-one  or  marry,  and  it  was  held  by  Hall,  V.-C,  that  there 
was  no  implied  gift  of  the  capital  to  her. 

Where  a  will  contains  a  series  of  limitations,  or  trusts,  in  favour 
of  a  class  of  persons,  such  as  the  testator's  own  children  (y),  or  the 
children  of  another  person,  or  even  in  favour  of  persons  who  are 
strangers  in  blood  to  one  another  (z),  from  which  it  appears  that 
the  testator  intended  the  limitations  or  tnists  to  be  similar,  words 
may  be  supplied  to  produce  this  result.  The  cases  have  been 
already  considered  (a). 

The  cases  in  which  executors  take  the  residue  of  their  testator's 
estate  for  their  own  benefit,  without  any  gift  to  them,  are  considered 
elsewhere  (b). 

If  a  testatrix  gives  her  residue  to  her  executors  beneficially,  and 


(o)  Whik  V.  Barber,  5  Burr.  2703. 

(p)  10  C.  B.  644. 

(q)  St  Lindsay,  5  Irish  Jurist,  97 ; 
see  also  AUtyne  v.  Atteyne,  2  Jo.  &  Lat. 
544  ;  Ooodfellou!  v.  UoodfeUow.  18  Bea. 
350 ;  Browne  v.  Oroomhridge,  4  Madd. 
495.     Post,  Chap.  XLII. 

(r)  2  P.  W.  194. 

(«)  Ante,  p.  046. 

(0  IBr,  C,  0.  91, 

(M)  1  Ed.  479. 


(v)  2  Ed.  229. 

(it)  See  also  Tunaley  v.  Hoch,  3  I)r. 
720. 

{x)  25  W.  R.  529. 

iy)  As  in  Sweeting  v.  Prideaur,  aiiU-, 
p.  589. 

(j)  As  in  MelUtr  v.  Daintree.  33  Ch. 
D.  198. 

(a)  Ante,  pp.  588  seq.  S«'e  alfo 
Dai'iea  v.  Hopkins.  2  Bea.  27tl. 

(b)  Chap.  XXI.,  and  ante,  p.  4!tll 
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li\  codicil  appointe  an  adtlitional  executor,  this  will  not  entitle  him 
to  share  in  the  residue  (c). 

IV'fore  the  Land  Transfer  Act,  1897,  if  a  testator  directed  (expressly 
or  impliedly)  that  his  land  should  be  sold,  and  appointed  executors 
to  act  in  carrying  out  the  intentions  of  his  will,  this  gave  them  the 
,  on!  estate,  and  they  could  make  a  good  title  on  a  sale  (d). 

Where  a  testator  gives  property  upon  trust  for  sale,  and  directs 
till'  proceeds  of  sale  to  be  invested,  and  the  proceeds  to  be  paid  to 
A.  for  life,  with  power  to  postpone  conversion,  the  general  nde  is 
that,  until  conversion,  A.  is  by  implication  entitled  to  the  income 
of  the  unconverted  property  (p). 

A  gift  of  property  to  A.  absolutely,  followed  by  a  direction  that 
on  any  sale  of  it  A.  shall  pay  B.  1,00(M.  out  of  the  proceeds,  does 
not  create  any  implied  trust  or  obligation  to  sell  (/). 

A  testator  devised  land  to  his  son  A.  contingently  on  his  attaining 
twentv-six,  the  rents  to  be  applied  for  his  maintetiance  in  the 
meantime ;  if  A.  died  before  attaining  twenty-six,  the  land  was 
to  go  to  another  son,  B.,  and  the  testator  appointed  his  daughter 
residimrv  devisee.  By  a  codicil  the  testator  revoked  all  gifts  in 
favour  of  A.,  and  in  lieu  thereof  gave  him  a  rent-charge ;  A.  attained 
twenty-six :  it  was  held  that  B.  did  not  take  any  interest  in  the 
land,  and  that  it  went  to  the  residuary  devisee  (g). 

E.vce.pt  in  those  cases  in  which  a  definite  rule  of  construction  has 
been  established  {h),  a  gift  will  not  be  implied  from  mere  conjecture, 
however  probable  it  may  be  that  if  the  contingency  had  been 
brought  to  the  testator's  mind  he  would  liave  provided  for  it  (t). 

If  a  testator  declares  that  his  heir-at-law  shall  no.  take  any  part 
of  liis  real  estate,  or  that  none  of  his  next-of-kin  shall  take  any  part 
of  his  personal  estate,  this  is  nugatory  and  void  (k),  and  cannot 
operate  by  implication  so  as  to  give  the  crown  a  right  to  the  real  or 
personal  estate  (kk).  But  a  declaration  excluding  one  or  some  only 
of  the  ne?:t-of-kin,  if  made  in  clear  and  appropriate  language  (I),  is 


(  IIAPTBR  MX. 


Dl'VlKP  to 
executors 
impluil  frnm 
truHt  for  wlf. 


Trust  for 
coiivorHioM 
not  I'xtvutnl. 


TrUHt  for  salt" 
not  implifd. 


Ri'ViK'at  ion- 


Conjecture 
not  suflficient. 


Implication 
of  Kifttonext 
of-kin,  kc. 


«•)  //i7/ir«i<iH  V.  Grove,  21  Bea.  518, 
ri'fcrred  to  ante,  p.  178,  n.  (/),  and 
post.  p.  684. 

((/)  Oarien  to  Jones  and  Eraiu,  34 
Cli.  D.  1!K),  following  principle  laid 
ilown  in  Oaten  v.  Cook,  Burr.  1(584  ; 
HuKh  V.  Men,  5  Mod  tO ;  Doe  v. 
(lilhrd,r,  B.  &  Aid.  785;  Anthony  v. 
Hns.  2  t"r.  &  J.  75. 

(0  .S,fniap.  XXII. 

(f)  He  Elliot,  12  Times  L.  B.  497. 

(;/)  McKay  v.  McKay,  [1901)  1  Ir. 
R.  !(». 

(A)  Such  at)  the  nileti  diacuiuied  in 
the  earlier  sections  of  this  chapter. 


(i)  Morrison  v.  Morrison,  2  Y.  &  C. 
C.  C.  t«>2. 

(k)  The  general  principle  is  stateil  in 
Pickering  v.  hird  Stumford,  3  Ves. 
492,  ante,  p.  5.'>0.     See  also  Chap.  XXI. 

{kk)  Per  Stuart.  V.-C,  Utt  v.  Kan- 
doll,  3  Sm.  &  C.  at  p.  89,  citing  A. 
a.  V.  Henchman.  3  Mvl.  &  K.  Am. 

{!)  In  Sykes  V.  Sykes,  U  K.,  3  Ch. 
301  ;  Hamsay  v.  Shetmerdine,  L.  R.,  1 
Eq.  129 ;  OotM  v.  OoiUd.  32  Bea.  391  ; 
and  Re  Holmes,  62  L.  T.  383,  the 
respective  tcstatort)  did  not  express 
their  intention  with  suHicient  clearness. 
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CHAPTER  XIX, 


Deviiio  of 
easement  by 
implication. 


0IFT8  BY  IMPLICATION. 

valid,  and  operates  a.s  a  gift  by  implication  to  the  rest  of  the  slian 
of  those  who  are  excluded  (m).  The  question  whether  the  widov 
of  a  testator  is  excluded  from  participation  in  undisposed-nf  per 
sonalty  by  a  provision  being  made  for  her  in  satisfaction  of  al 
claims  on  the  testator's  estate,  is  discussed  elsewhere  (n). 

There  may  be  an  implied  gift  of  an  easement  by  a  devise  of  laud 
corresponding  to  an  implied  grant  by  deed.  Thus,  if  the  owne 
flf  land  devises  part  of  it  to  A.  and  part  to  B.,  and  B.  can  only  read 
his  part  by  going  over  A.'s  part,  he  is  entitled,  by  inipliiatioii 
to  use  a  way  used  by  the  testator  for  the  purpose  of  access  to  th 
land  during  his  lifetime  (o).  So  where  a  testator  being  the  owm- 
of  a  house  and  an  adjoining  field  devises  the  house  to  A.  and  tli 
field  to  B.,  B.  is  not  entitled  to  obstruct  the  light  coming  to  lii 
windows  of  the  house  over  the  field  (p). 


Exclusion  by 
implication. 


Where  there  is  a  gift  to  persons  as  a  class,  the  question  soiuetiiuc 
arises  whether  a  particular  person  is  excluded  from  the  class,  h 
implication  from  the  context.  In  Hanna  v.  Bell  !q)  an  eldest  so 
was  held  to  be  excluded  from  a  gift  of  residue  '  '1  my  childre 
who  shall  attain  twenty-one,"  the  gift  over  I  .  .'  .used  to  slio' 
that  he  was  not  included  in  the  class  :  the  w  '  ■  of  the  will  wa 
special.  In  Reay  v.  Rawlinson  (r)  the  tet  ...  made  a  vet 
informal  will,  by  which  in  effect  he  devised  the  D.  estate  t 
his  sister's  eldest  son,  and  directed  the  rest  of  the  estate  to  be  sol 
and  divided  equally  among  his  sister's  family  (meaning  her  children^ 
it  was  held  that  the  eldest  son  was  not  excluded. 


(m)  Varh^n  v.  Brflon,  .'>  Br.  V.  C.  ")1 ; 
L(tt  V.  Randall,  supra  ;  Bund  v.  Grren, 
12  Ch.  D.  819  ;  He  Taylor,  52  L.  T.  839. 
The  cai«'  of  Johnson  v.  Johnmn,  4  Bea. 
318  (if  it  decided  the  point)  may  l)e 
considered  overruled.  Vachetl  v.  lire- 
ton  was  a  strong  di-cision  and  its  prin- 
ciple would  probably  not  be  extended 
at  the  present  day. 


(n)  Ante,  p.  550. 

(o)  Pearson  v.  Spencer,  3  B.  &  S.  7(i 
As  to  the  rights  of  the  parties  wh( 
there  are  several  ways,  or  no  wav.  s 
/}o/(on  V.  Bo/ton,  11  Ch.  D.  9fi8. 

(p)  Phillips  v.  Low,  [18921  '  ^ 
47. 

(?)  7  Ir.  ai.  208. 

(r)  20  Bea.  88. 
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CHAPTER  XX. 


GIFTS   BY    REFK.KENCE. 


C.iinlriii'lloii    of    difli'    III) 

lirfrr*'iH'r  »iHl 

Mmiiinfl  iij  "  ill  tlli>  Hililir 
titititiirf"  iiiiif  iitlii'r  I**'- 
J'l  r'liliitl  K.r/iri  HsimiH        iiH~ 


h'ffiil  iif  IJiiiiliitioiin  ill 
SIrirl  Srftlt  iiinit  upon 
I'lixiiiiitl  I'l-i'/iirlii  , ,  I'llt-J 


of 


I.  Construction  of  Gifts  by  Reference.  Tiu>  oiTect 
referential  expresaions  of  certain  kinds  will  be  discussed  in 
subsequent  chapters  of  this  treatise.  Executory  trusts  are  part  of 
the  subject  of  Chapters  XXIV.  and  XL.  Additional  and  sub- 
.itituted  legacies  (which  sometimes  take  the  form  of  gift.s  by 
reference)  are  discussed  in  Chapter  XXX.,  and  the  effect  of 
aicnier  clauses  in  Chapter  LV. 

Leaseholds  or  chattels  personal  are  sometimes  bequeathed  to 
or  in  trust  for  "  such  person  or  persons  as  shall  be  entitled  to  " 
certain  real  estate,  either  under  the  same  will,  or  under  some  other 
settlement.  The  most  important  cases  of  this  description  occur 
where  the  real  estate  is  limited  by  way  of  strict  settlement,  and  in 
such  cases  the  only  question  which  usually  arises  is  as  to  the  time 
wiien  and  the  person  in  whom  the  leaseholds  or  chattels  absolutely 
vest.  This  question  is  discussed  later  («).  Cases  also  happen 
where  the  real  estate  is  not  devised  in  strict  settlement,  but  is 
subject  to  simpler  limitations,  as  where  it  is  settled  on  a  person  for 
life,  witli  remainder  to  his  children  absolutely.  In  such  cases  the 
(juestion  arises  how  far  the  rules  governing  the  real  estate  apply 
to  the  leaseholds  or  chattels.  Thus,  in  Holmes  v.  Prescott  (6),  a 
testator  devised  freeholds,  as  to  one  fifth  to  J.  H.  for  life,  with 
remainder  to  all  and  every  her  child  and  children  who,  being  a  son 
or  sons,  should  attain  twenty-one,  and  bequeathed  leaseholds  upon 
trust  for  such  person  or  persons  as  from  time  to  time  should  be 
entitled  to  the  freeholds,  and  to  go  in  the  same  manner,  or  as  near 
thereto  as  the  rules  of  law  and  mjttity  would  permit.  .1.  II.  died, 
(o)  Foot,  p.  ti»2.  (A)  33  L.  .1.  Ch.  -  ;4. 
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leaving  one  child,  W.  H.,  a  son,  who  was  then  under  twenty  one 

but  subsequently  attained  that  age.    The  will  having  been  mail 

before  the  Contingent  Remainders  Act,  1877,  the  devise  of  th.-  free 

holds  failed  as  to  W.  H.,  but  two  questions  arose  as  to  the  leaselmldf 

namely :    (1)  Whether  W.  H.  took  a  share  of  the  corpus  oi  t« 

leaseholds,  and  (2)  whether  he  took  a  share  of  the  internudiat 

rents  of  the  leaseholds.    Wood,  V.-C,  answered  the  former  questio 

in  the  affirmative,  and  the  latter  in  the  negative.     It  was  aryue 

that  aa  the  leaseholds  were  given  to  the  person  entitled  to  th 

freeholds,  it  followed  that  if  W.  H.  did  not  take  the  freeholds  1, 

could  not  take  the  leaseholds,  but  the  V.-C.  said  that  the  freelinlil 

and  leaseholds  were  given  to  the  same  jM-rson,  and  althougii  thoi 

was  a  rule  of  law  wiiich  prevented  the  gift  of  the  freeholds  takiii 

effect,  there  was  no  such  rule  as  to  the  leaseholds.    With  nM,-ar 

to  the  intermediate  rente,  on  the  other  hand,  the  V.-C.  held  tlu 

this  reasoning  did  not  apply :   "  it  is  one  thing  to  say  that  whe, 

by  operation  of  law,  limitations  fail  in  taking  their  complete  .-ffa 

as  to  real  estate,  it  is  not  necessary  that  they  should  so  fail  as  i 

personal  estate  ;  and  it  is  another  thing  to  say  that  when  the  leg 

construction  would  give  a  certain  interest  in  the  real  estate,  y( 

can,  under  a  limitation  like  this,  adopt  a  different  construction  j 

to  the  leaseholds,  or  hand  them  over  to  any  other  person  tlian 

him  who,  by  construction,  would  take  the  real  estate.     It  ai)pea 

to  me  that  there  is  a  substantial  difference  between  the  two  pom 

as  to  whether  or  not  the  limitations  would  fail  as  to  the  corpv 

and  whether  or  not  the  interim  income  would  be  taken  by  t 

Dersons  actuaUy  entitled  to  the  real  estates  under  these  limitatior 

in  the  event  of  my  considering  that  the  gift  of  the  freeholds  is  co 

tingent "    The  V.-C.  came  to  the  conclusion  that  the  gift  of  t 

freoiiolds  was  contingent,  and  it  followed  that  W.  H.  was  not  entitl 

to  av  .  sha  e  of  the  interim  ren  ..  of  the  leaseholds,  although  if  t 

tru   s  of  the  leaseholds  had  been  declared  directly,  and  not 

reference,  he  would  have  been  entitled  to  his  share  of  the  rents  ( 

Where  leaseholds  are  bequeathed  to  follow  real  estate,  and  th( 

is  a  gap  in  the  limitations,  so  that  the  vesting  of  the  real  esti 

is  suspended,  the  interim  income  of  the  leaseholds,  in  accoidai 

with  the  general  rule  stated  elsewhere  {d),  falls  into  residue.    Th 

m  Hodgson  v.  Bettive  (e),real  estate  was  devised  to  the  second  son 

A.  for  life,  with  remainder  to  his  issue  in  tail  male,  and  in  defa 

of  such  issue  to  B.  the  leaseholds  were  bequeathed  upon  trust 


(r)  See  Chap.  XI J  I. 

(rf)  Chaps.  XXV.,  XXIX. 


(e)  1   H.  &  M.  ."JVC.     ftie  upon 
32  L.  J.  Ch.  489  is  better. 


IKfti 
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correspond  to  the  limitations  of  the  real  estate :  A.  having  no 
socond  son,  the  vesting  was  suspended  during  A.'s  lifetime  :  it 
was  lit'ld  by  Wood,  V.-C,  that  the  interim  income  of  the  chattels 
real  fi>ll  into  the  general  residue  of  the  testator's  personal  estate  ( l'). 

I'ersonal  property  is  sometimes  given  by  will  to  a  person  described 
1)\  reference  to  the  limitations  of  a  settlement  of  land  ;  if  the  limita- 
tions of  the  settlement  are  subsequently  altered,  the  question  who 
i>  intitletl  to  the  legacy  may  be  a  difficult  one  (</). 

I'crsonal  property  is  sometimes  given  to  a  class  of  persc.is,  with 
tilt'  exception  of  any  member  who  becomes  entitled  to  certain 
sptcitied  property.  It  seems  that  as  a  general  rule  sucli  a  clause 
will  be  construed  in  the  same  way  as  if  it  were  a  shifting  clause,  or 
clause  of  forfeiture  ;  that  is  to  say,  the  words  will  be  construed 
accoriling  to  their  primary  and  natural  meaning  (h).  Thus,  if 
flicrc  is  a  gift  to  the  children  of  the  person  who  at  the  death  of  tlie 
testator  shall  be  tenant  for  life  of  a  certain  estate,  "  other  *lian  an 
eldest  or  only  son  for  the  time  being  entitled  in  tail  in  remainder 
ixpiH-tant  on  the  death  of  his  parent,"  this  exception  does  not 
exclude  an  only  son  who,  by  reason  of  a  forfeiture  committed  by 
his  father,  has  never  become  tenant  in  tail  in  remainder  (/).  Hut 
a  different  principle  of  construction  applies  in  the  case  of  portions 
luider  a  settlement,  for  if  the  portions  are  limited  by  a  person  in 
loco  parentis,  in  favour  of  children,  except  an  eldest  son,  becoming 
entitled  to  the  estate  under  the  settlement,  the  doctrine  of  Chadwick 
V.  Dnkman  applies  (/).  It  follows  that  if  a  younger  son  succeeds 
to  the  estate,  not  under  the  settlement,  but  by  descent,  the  ordinary 
principle  of  construction  applies  (A). 

•'  Entitled  "  prima  fa->  means  "  entitled  in  possession  "  (/).  But 
in  a  ca.se  where  the  personalty  was  reversionary,  the  exception  of 
a  child  "  entitle<^  on  his  father's  decease  "  was  held  to  exclude  a 
son  who  became  entitled  in  possession  to  the  realty  before  the 
reversion  fell  in,  although  on  his  father's  death  he  was  only  entitled 
ill  remainder  (m). 

Residuary  gifts  are  sometimes  made  by  way  of  reference,  as  in 
Re  Undo  (n).    There  a  testatrix  was  entitled  to  a  settled  fund 

()■)  This  is  discussed  in  Chap.  XUI. 

(*■)  Sing  V.  Leslie,  2  H.  &  M.  H3. 

(/)  ChorUy  v.  Lomband,  33  Hea. 
I8!> ;  Vmbera  v.  Jaggard,  L.  R.,  9  Eu. 
200. 

;m)  Re  arylU  Trust*,  L.  R..  0  Eq. 
589. 

(n )  59  L.  T.  402.  See  also  Re  Donald. 
.■>.1  St.l.  .J.  (>7;». 


(./)  The  decree  is  stated  in  10  H.  L.  C. 

UJit;   this  )>art  of  the  decree  was  not 

appealed  against. 
(V)  H'  Croker,  Ir.  R..  2  Eq.  5& 
(A)   See    Chap.     XXXVIII,   hpc.    i. 

Shilllf  irorlh   v.  Murray,  [1901 J    I  Ch. 

819;  .S.C.,  !tub  nom.  Laiv  Union  v.  Hill. 

\mi]A.  v.iivi. 

iij  Johrat.n  v.  FuuUn,  L.  H..  5  Kg. 
288.  ^ 


THAPTtR    XX. 


lje^ate*» 
dewriU-d  by 
reference. 


Kxoeption 
frnin  li'iU 
of  |H'rH<in 
'■  nillth-d  " 
to  other 
pi-o|HTty. 


Meaning;  of 
"  entitlc<l." 


( lifts  of 
rcNiduo  by 
reference. 


WW 


684 


<  HAPTKR    XX. 


Beneficial 
Rift  to 
executor. 


C'oiislruction 
of  gift  by 
reference. 


(3ift  by 
reference 
does  not  hav 
the  effect  of 
duplicating 
charges— 


GIFTS  BY  REFERESrE. 

subject  to  the  life  interest  of  A. ;  by  her  will  she  bequeatlunl  l,e 
reversionary  interest  upon  certain  trusts  for  A.'s  issue,  and  derlari. 
that  A.  might,  by  deed  or  will,  appoint  the  income  of  the  fund  t 
any  future  wife  for  life  :  by  a  codicil  the  testatrix  gave  her  rcsidu 
upon  the  like  trusts  in  favour  of  A.  and  his  issue  as  were  containe 
in  her  will  with  reference  to  the  settled  fund.  A.  married,  and  b 
deed  appointed  the  income  to  bis  wife.  It  was  held  (1)  that  i 
did  not  take  a  life  interest  in  the  residue  ;  and  (2)  that  the  appoin 
ment  of  the  income  to  his  wife,  being  in  the  nature  of  a  jointur 
did  not  take  effect  until  after  his  death. 

In  Re  CourtauWs  Estate  (o),  a  testator  gave  various  legacies,  ar 
then  gave  his  residuary  personal  estate  in  trust  for  the  legatees 
proportion  to  the  amounts  of  their  legacies.  By  a  codicil  lie  r 
voked  two  of  the  leracies,  and  in  substitution  for  them  gave  increas( 
sums  upon  the  san^e  trusts  as  those  declared  concerning  the  revck, 
legacies :  it  was  held  that  the  residue  was  divisible  anions  t 
legatees  in  the  same  way  as  if  the  substituted  legacies  had  be 

given  by  the  will. 

In  Hillersdon  v.  Grove  (p),  a  testatrix  appomted  A.  and  H.  1 

executors,  and  gave  all  the  residue  of  her  property  "  to  my  execute 

A.  and  B.  "  :  by  a  codicil  she  appointed  C.  an  additional  exeeul 

and  trustee,  and  directed  that  her  wiU  should  take  effect  in  t 

same  manner  as  if  his  name  had  originaUy  been  inserted  then 

as  a  third  trustee  and  executor ;  she  bequeathed  to  him  a  legs 

for  his  trouble  :  it  was  held  that  he  took  no  interest  m  the  resid 

As  a  general  rule,  it  seems  that  the  Court  must  follow  stnctly  i 

terms  of  a  gift  by  reference,  if  they  are  explicit,  although  the  res 

may  be  contrary  to  the  testator's  probable  intention;  but  if  thej 

is  by  way  of  executory  trust,  the  Court  may  vary  tJie  limitations 

Testators  frequently  devise  real  property  to  the  uses  upon 

trusts  and  subject  to  the  powers  and  limitations  of  an  exist 

'  settlement.     Such  a  devise,  when  carefully  dra-,n,  will  cent 

the  words  "  but  not  so  as  to  increase  or  multiply  charges  or  pov 

of  charging  "  ;  but  without  these,  or  similar  words,  it  is  reasona 

evident  that  this  is  the  intention  of  the  testator,  and  it  may 

laid  down  as  a  general  rule  (applicable  not  only  to  devises  of  rea 

but  also  to  gifts  of  personalty  upon  the  trusts  of  an  existing  sel 

ment)  that  such  referential  expressions  will  not  in  general 


(o)  [1882]  w.  N.  l»r>. 

(p)  21  Bea.  ol8.  On  the  question 
whether  under  duch  a  pift  executors 
take  bcnelieially  or  »s  trustees,  see 
Chap.  XXI. 


(q)  See  Lord  Kenli*  v.  Karl  of  Bi 
S4  Bp».  .'>S7,  referred  to  in  ( 
XXXVIII;  iUhf  V.  Harford.  M 
b.  <191,  referred  to  ante.  p.  SW, 
|)OBt,  p.  tiW'- 
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ronstrued  so  as  to  give  them  the  general  effet:t  of  niultiplying  charges 
upon  the  trust  estate  or  trust*  in  the  nature  of  charges.  "  ( »f 
course,  such  may  be  the  intention  or  effwt  of  a  (tarticular  will. 
|$ut  in  the  absence  of  anything  in  Hie  will  to  shew  such  an  intention, 
the  rule  is  that  the  Court  will  not  impute  it  to  the  testator.  In 
tiu'  I'ase  of  llindle  v.  Taylor  (r),  Loril  Cranworth  held  that  in  almost 
all  cases  it  is  not  a  reasonable  way  of  reading  a  trust  created  by 
reference  t«)  other  trusts  to  consider  everything  as  there  repeateil 
and  so  to  make  a  duplication,  as  it  were,  of  trusts  in  the  nature  of 
charges.  This  opinion  has  been  recognised  as  sound  in  subse«juent 
ua.scs  "  («). 

But  it  is  clear  that  this  rule  does  not  apply  where  the  charge  or 
power  of  charging  is  not  limited  to  a  fixetl  amount,  but  is  limited 
to  a  certain  proportion  of  the  value  of  the  capital  or  income  of  the 
property.  Thus,  in  Cooper  v.  Macdonald  (I),  where  the  original 
power  was  to  appoint  an  annuity  not  exceeding  one  third  part  of 
the  yearly  income,  Lord  Selborne,  L.C.,  said  :  "  If  the  annuity 
which  a  tenant  for  life  was  empowered  to  charge  upon  the  speci- 
ficallv  devised  estates  had  been  one  of  (or  not  exceeding)  a  fixed 
annual  amount,  I  should  have  been  of  opinion  that  the  general 
rule  stated  by  Lord  Cranworth  in  Hindle  v.  Tatjlor  (m),  against 
multiplication  of  charges  under  a  trust  created  by  reference  to 
other  trusts,  would  have  applied,  and  tliat  it  would  not  have  been 
competent  for  any  child  of  the  testator  to  charge  one  annuity  of 
that  amount  on  the  property  specifically  devised,  and  a  further 
animity  on  the  share  of  the  residuary  estate,  though  both  the  resi- 
duary estate  and  the  property  specifically  devised  might  have  l)een 
made  a  security  for  a  single  annuitj'.  I  think,  however,  that  the 
case  is  different  when  the  power  is  to  appoint  an  annuity  not  exceed- 
ing a  certain  proportion  of  the  income  of  the  property  charged 
therewith.  In  such  a  case,  by  the  addition  of  other  property  to 
be  held  on  the  same  trusts, '  and  subject  to  the  same  or  like  powers,' 
&c.,  so  as  to  '  correspond  with  '  those  before  expressed  as  to  the 
property  specifically  devised  as  nearly  as  the  difference  in  the  nature 
of  the  property  will  admit,  the  testator  has  (in  effect)  increased 
the  total  amount  of  income,  of  which  the  maximum  annual  charge 
is  not  to  exceed  a  certain  aliquot  part.    The  rule  of  proportion 


cHArritB  XX. 


iinlcsx 
clmrj;!'  is 
|)i'(i[Hti'tiiiiial 
tu  value. 


(r|  5  I).  M.  &  0.  577. 

(")  Per  Lord  Hobhouso  in  Trew  v. 
Perpflual  Tnulfe  Company.  [18951  A.  C. 
264 ;  Boyd  v.  Bogd.  9  L.  T.  N.  S.  166, 
2  N.  R.  480 ;  Hatkft  v.  Lodge,  23  B 
138;  aamboumey. Barry,  Ir.  It.,  11  Eq. 


140.  But  see  Be  Murquis  of  BriaUA, 
[1897]  1  Ch.  940  (sottlemeut,  hotchpot 
rlause) 

(i\  L.  R.,  16  Kq.  258. 

(ti)  5  D.  M.  &  G.  577.  .'.94. 
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still  holds,  but  the  intention  is  that  the  power  limited  by  tlia 
rule  shall  be  applicable  to  the  added  as  much  aa  to  the  ori<;ini 
property  "  (i). 

Where  a  testator  devises  or  appoints  property  upon  the  uson  of  a 
existing  settlement,  or  such  of  them  as  are  '°  capable  of  taking  <>t?iTt, 
and  some  of  the  uses  or  trusts  of  the  existing  settlement  havf  faije 
by  reason  of  their  infringing  the  rule  against  perpetuities,  or  (» 
some  other  reason  founded  in  law  and  not  in  the  actual  facts  wliii 
have  liap|)ened,  it  is  seen  that  the  phrase  "  capable  of  taking  etlcct 
is  prima  facie  open  to  two  constructions  :  (1)  as  meaning  wliiit  tl 
law  allows  to  take  effect,  or  (2)  as  referring  to  the  trust  which  b 
reason  of  the  deaths  of  parties  and  other  intervening  circunistuiici 
are  still,  in  fact,  existing,  or  capable  of  coming  into  exi.stcnc 
Until  recently,  in  spite  of  the  fact  that  the  phrase  has  been  in  ui 
for  generations,  the  only  authority  on  the  point  was  an  interlo(\itoi 
observation  of  Sir  G.  Jessel  («'),  but  the  question  came  hifo 
Kekewich,  J.,  in  the  case  of  Re  Finch  and  Chew's  Contnwt  (j 
where  the  learned  judge  held  that  on  a  literal  and  gramniatic 
construction  the  phrase  was  used  not  merely  to  comprehend  wh; 
is  existing  or  possible  in  fact,  but  also  what  is  allowable  in  law,  i 
that  the  question  may  now  be  treated  as  settled. 

Where  personalty  is  bequeathed  to  trustees  upon  trust  to  purclia 
lands  to  be  settled  to  such  of  the  uses,  &c.,  of  an  existing  settlemei 
as  "  at  the  time  of  my  decease  shall  be  "ubsisting  or  capable 
taking  effect,  but  not  so  as  to  increase  or  multiply  charges  or  powe 
of  charging,"  the  purchased  lands  are  not  subject  to  charges  creati 
before  the  testator's  death  {y). 

Where  personalty  is  given  upon  such  trusts  as  will  best  corros{)oi 
with  the  trusts  declared  of  certain  real  estate,  and  there  is  a  pow 
of  appointment  over  the  real  estate  exerciseable  by  A.,  this  do 
not  operate  to  give  A.  two  powers  of  appointment,  one  over  t! 
personalty  and  one  over  the  realty,  but  upon  A.  making  an  appoir 
ment  of  the  real  estate  the  personalty  goes  to  the  person  who  ge 
the  real  estate  (s). 

If  personal  property  is  given  by  reference  to  a  gift  of  real  esta 
which  fails,  the  gift  of  personal  estate  is  valid  (a). 

If  realty  is  settled  upon  the  same  uses  as  some  other  real  propert 


(o)  U  K.,  1«  Kq  .  at  p.  266. 

(ui)  In  Line  v.  HaU,  43  L,  J.  Ch.  107. 

(")  [1903]  2  Cb.  486. 

[y)  Re  Bemera,  67  L.  T.  849.  The 
queution  sometimes  arises  whether  there 
is  an  accretion  to  the  funds  originally 
settled  or  a  new  settlement  with  »imilar 


trusts.  See  Se  Walpok't  Seltlfme 
[1903]  1  Ch.  928;  Be  North,  7li  L 
186 :  Muitare  v.  Bobifimn,  7  I*  R    Ir.  I 

(z)  LiddeU  V.  LuUell,  74  L.  T.  105. 

(a)  Per  Wood,  V.-C,  10  Jurist  N. 
508.  See  Holmes  v.  PreseotI,  supra, 
081. 


MKANINO   or   "  IN   THE   SAMK    MASSKR.       KT«'. 


«W7 


of  real  estatt 


till-  words  "  the  same  usps "   will    inclwio    }m)w»ti*    to    appoint  <  iiArT»B  xx. 

uso!<  (6). 

Ill   Whiteimy  v.  Figher  (W>)  th«'  t«»8tatrix  hwjufatluHl  200/.  to  Kailur.  ..( • 
triistit's  on  trust  to  afcumulate  for  twenty-one  years,  and  then  *''*.,*|J[„.^  ,,y 
to  liiv  out  the  accumulated  fund  in  repairing  certain  property,  and  wlrniptinn  nf 
to  pav  the  surplus  to  the  same  persons  to  whom  the  property  was  l"'"""^*  "'  '• 
ilfvi.-si'tl ;  and  then  devised  the  propeity  in  strict  s»>ttlement.    She 
afterwards  sold    it.  and   by  a  codicil    Iw'queathed    the   purchase 
money  to  the  original  devisee  for  life  absolutely.      The  co<licil 
dill    lot  refer  to  the  200/. ;  it  was  lieUl  that  the  legacy  of  200/ 

failed. 
As  to  revocation  of  gifts  by  reference,  we  Chap.  VII.,  pp.  IKJ  KfiMM-aii.Mi 

'  *  '  iif  uift  liy 

et  .seq.  rcftTrm  <•. 


n.  Meaning  of  "in  the  same  manner,"  &c.  Where  there  is 
an  absolute  gift,  coupled  with  referential  expressions,  such  as  "  in 
the  same  manner,"  such  expressions,  in  general,  determine  not  who 
shall  take  a  legacy,  but  hov  the  legat*'e  shall  take.  For  instance, 
where  a  legacy  is  given  to  such  of  a  class  as  are  living  at  the 
death  of  the  testator  ecjually  as  tenants  in  (common,  and  then 
follows  a  gift  to  the  children  of  A.  "  in  the  same  manner,"  all  the 
children  of  A.  take,  whether  living  at  that  time  or  born  after- 
wards (c) ;  otherwise  if  the  words  be  "  at  the  same  time  and  in 
the  same  manner  "  (d). 

In  Bensant  v.  Noble  («?),  the  testator  bequeathed  leaseholds  after 
the  failure  of  previous  limitations  in  favour  of  A.  and  his  issue  in 
trust  for  such  persons  as  ai  the  time  of  such  failure  of  issue  should 
be  his  (the  testator's)  next  of  kin  according  to  the  statute,  and  as 
if  the  testator  had  survived  A.,  and  in  the  like  shares  as  they  would 
be  entitled  to  the  same  under  the  same  statute.  He  afterwards 
bequeathed  a  legacy  in  trust  for  M.  for  life,  and  after  her  decease 
without  issue  in  trust  for  his  own  "  next  of  kin  in  manner  aforesaid." 
It  was  held  that  the  persons  entitled  to  the  legacy  would  be  the 
persons  who  would  be  the  next  of  kin  of  the  testator  living  at  the 
death  of  M.,  and  not  the  next  of  kin  at  his  own  death. 

On  the  other  hand,  where  the  principal  gift  is  to  A.  for  life,  with 
remainder,  another  gift  to  A.  or  to  B.  or  to  the  remainder- man,  "  in 


<!i(tH  "in 
tlip  nanip 
manner," 


(6)  MiiHoH  T.  Kirwood,  L.  R.,  3  Cb. 

014  (wttlement  by  deed). 

m  !•  W.  R.  433. 

(c)  Yardiey  v.  Ynrdkg,  '2ii  B.  38; 
Piiioltv.  Wilder,  2«  Bea.90;  Re  Wilder' n 
Trvls,  27  Bca.  418;  Archer  v.  Legrj,  31 
Bea.  187  ("  Bgreeably  to  theinstnictiorw 


contained  in  my  will ") ;  Mihutn  v. 
Atcdrtf,  a  Ve8.  405  ("  in  manner  afore- 
said "). 

(rf)  Swifl  V.  Sictjt,  32  U  J.  Ch.  47». 
1 1  W.  R.  334. 

(c)  20  U  .1.  Ch.  230. 
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"  In  liko 
manner." 


flirTH    BY    RKrKRKNrK. 

the  same  maiinor  "  (or  the  liki'),  will  gt-nerally  import  llw  satu.  ( 
corn'sjMmding)  limitation»  anil  ri'inaindcrs  (/)• 

In  htwjhtif  V.  Snllinll  (;/),  tlie  teHtator  hcHiuoatliwl  certain  lumi 
in  trust  for  M.  for  her  life,  and  on  her  decease  for  her  childnii,  a 
in  caae  M.  shoidd  die  without  iiwue.  "  to  divide  the  produce  [<if  sa 
among  «uch  of  the  testator's  grandchildren,  thereinafter  iiuhk 
ari  should  be  living  at  her  decease ;  and  the  testator  beiiutatti 
certain  other  houses  in  trust  for  liis  granddaughters  ('.,  S.,  an-l  I 
for  tlieir  separate  use  for  their  lives,  and  "  after  her  decease  h  tri 
for  the  issue  of  her  body  in  the  sanic  manner  and  subject  ti.  i 
same  conditions  and  limitations  as  hereinbefore  expressed  in  i 
be«piest  to  my  granddaugliter  M."  :  Sir  L  Piadwell,  V.!,.  1^ 
that  "issue"  meant  "children,"  and  "  limitations "  mei 
"  limitations  over." 

In  Einnes  v.  Anslee  (A),  a  testatrix  directed  trustees  to  niakc 
investment,  and  out  of  the  dividends  to  pay  annuities  of  1( 
each  to  her  two  nitres  and  her  nephew  for  life,  and  the  capital 
their  children  respectively,  and  to  apply  100/.  a  year  in  the  nia 
tenance  of  the  children  of  Daniel,  a  deceased  nephe.v,  m 
twenty-one,  when  she  gave  them  the  capital  fund  producin-,'  t 
annuity,  and  then  bequeathed  her  residue  in  trust  for  her  twonic 
and  nephew  and  the  children  of  Daniel  "  in  equal  shares  in  1 
manner  as  thereinbefore  mentioned  with  respect  to  the  annual  s\i 
of  100/.  bwjueathed  to  them  respectively,"  and  after  the  decea.si; 
the  two  nieces  and  nephew  the  testatrix  gave  the  capital  fund  oul 
which  their  respective  shares  of  dividends  were  derived  equt 
amongst  their  children  respectively.  Romilly,  M.R.,  held  that 
words  "  in  equal  shares"  applied  only  to  the  children  of  Daniel,  i 
that  the  expression  "in  like  manner  as  is  iK-.oinbefore mentione 
merely  referred  to  and  repeated  what  the  t.'st.itrix  had  previoi 
said,  so  that  on  the  death  of  one  of  the  nieces  without  issue, 
children  of  Daniel  took  one-fourth  (and  not  four-sevenths)  of 
fund  between  them. 

A  gift  of  residue  in  trust  for  A.  and  B.,  "  to  be  divided  betw 


(./")  Rosa  V.  Rom,  2  Coll.  2fi9  ("  under 
the  same  conditions  and  restrictions  ") ; 
Davies  v.  Hopkinx,  2  Bea.  278  (implica- 
tion) ;  Rt  Colnhfad'a  WiU,  2  De  <J.  &  J. 
690;  Re  Falmer,  3  H.  &  N.  26;  Sweeting 
V.  Prideauz,  2  Ch.  D.  413  (implioation) ; 
Heasman  v.  Peame.  L.  R.,  U  Eq.  522 ; 
Gile»  V.  M(Uom,  L.  K,  6  C.  P.  532.  t! 
H.  L.  24  ("RO  siiecifically  devised  '") ; 
Longdon  v.  Simpton,  12  V.  295  (where 
'*  on  the  same  conditions  "  was  held  to 


mean  "  in  the  same  manner  ") :  Mil 
V.  A  u-dry,  5  V.  465  ("  in  manner  al 
said'  Smith  v.  fireenhill,  14  W 
912  ;  Re  Smith,  45  L.  T.  24ti :  and 
Re  Shirley's  TnmU,  32  B.  394  (sc 
mcnt,  "  child,  children,  or  othorw  is 

(</»  15  Sim.  640. 

(ft)  33  B.  264.  Serf  aUn  TywkJ 
Wilkiiuon,  23  B.  74  ("  to  be  settle 
like  manner  "). 
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vided  between 


III  mminpr 
■forriMiil." 


thoin  share  and  share  alike,  and  to  be  {)aid  and  n|ipli(Ht  in  like  manner  ciitrTRR  %x. 
for  tlit'ir  use  and  benefit  an  I  have  direttttl,  tlie  renfH  and  profits  of 
mv  Ifuseliold  premises  hereinbefore  HettKnt  iijMin  them."  wiw  held 
not  to  settle  the  residue,  but  only  to  give  the  residue  for  the  separate 
usf  of  A.  and  H.  (i). 

And  in  Lumley  v.  Robbitm  (/),  the  words  "  i:>.  manner  aforesaid  *' 
were  referred  to  the  mcxle  of  enjoyment  of  the  interest,  and  to  be 
satistied  by  making  them  refer  to  a  tenancy  in  eonmton  and  u 
!*f|iarate  use. 

In  SurUea  v.  Hopkhtsmi  (k),  tin-  testator  gave  his  real  and  personal 
estate  to  trustees  an  to  one-fourth  to  A.  for  life,  and  after  her  tlecca.se 
in  trust  for  her  children,  and  in  default  of  eliildren  in  trust  for  H.,  C, 
and  I),  and  their  issue  in  the  same  manner  as  thereinafter  directed 
respecting  their  original  shares  :  as  to  one  other  fourth  to  M.  for 
life,  and  after  his  dwease  in  tru.st  for  A..  C,  and  1).  and  their  i.ssue 
in  tlie  .same  manner  as  directed  respecting  their  original  shares; 
as  to  one  other  fourth  part  upon  trust  for  ('.  ami  lier  children  "  upon 
and  for  the  trusts  and  purposes  and  with  and  subject  to  the  powers 
and  authorities  and  with  tin'  iik<  remainder  over  in  default  of  i.s,sue 
similar  to  and  in  all  respects  corresponding  with  the  trusts,  purposes, 
powers  and  authorities  expressed  and  declaretl  concerning  the  one- 
fourth  "^-nre  hereby  bequeathed  in  trust  for  A.  and  her  cliildren 
a,")  ei.  w  ■  illy  as  if  the  same  trusts  were  here  repeated,"  and  as  to 
the  remaining  fourth  share  in  trust  for  D.  and  his  children  with 
the  .^iiae  referential  expressions  as  are  (juoted  above  in  the  case  of 
C.'s  share.  D.  died  unmarried.  Sir  R.  Malins,  V.-C,  pointed  out 
thfct  the  words  were  not  "  to  go  over  with  the  same  limitations," 
but  "  w 'h  the  like  remainder,"  and  that  the  words  "like"  and 
"corresponding,"  but  not  the  word  "identical,"  were  used,  and 
oonswiuently  held  that  D.^^  share  went  in  equal  thirds  to  A.,  B., 
and  C.  for  life. 

A  devise  to  persons  "  upon  the  same  conditions  "  as  they  hold 
property  has  been  held  to  mean  upon  the  trusts  of  their  marriage 
settlement  (/). 

Where  a  testator  directed  a  transfer  of  3  per  cent.  Consols  three 
months  after  his  decease,  and  gave  other  legacies  of  .stock  "  as 
aforesaid,"  it  was  held  by  Lord  Eldon,  L.C,  that  "  as  aforesaid  " 
merely  meant  3  per  cent.  Consols,  and  did  not  refer  to  the  time  of 
transfer  (m). 


"  As  afore- 
said." 


(i)  Shaiil'y  V.  liahr,  4  Vea.  732.  (/)  Ord  v. 

(;)  10  H.  ()21.  (m)  SM 

(t)  U  R.,  4  K.|.  98. 

J.  -VOL.   I. 


Ord,  I,.  R.,  2  Ell.  30:J. 
/  \.  Perry,  7  Vca.  522. 
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fiflO 


oirrs  BY 


^^krksck. 


above." 


•8a' 


■i  lieK!  u|ii<n  H;, 

(   fill-  t  j  iLHtew  1 


fHAt-'iiH  XX        In  McrfditAv.  Meredith  {H),t\ni    wa»a<l'>vi«i' for  thein  i,      fjg 
ami  A.  and  their  chihlren  in  a  vv  rain  ov.  iit,  (ullowcd  hy  u  |     vuo 
that  «.ii  th«  li-ipiM'ning  ot  a  rprtaisi  evi  nt  the  ti-stator  fjave  ti  •  said 
mMtt'H  to H.  and  A.  and  to  <he  itwit    of  tht>ir  bodicH  lawfully  hv^  ^f,.,, 
or  to  b*'  lH»gott*n,  and  thfir  Hens  is  t»-niints  in  cifinHum  "  us ,, 
mid."    :  •  wart  ht'M  lliot  f  li«>  won*  <  "  ait  aforetiaul  "  iniplic-d  tl„i 
limitations  in  th*-  first  <'H*i'"  wer*-  to  take  i  ffitt  in  iho  m-cond  cum 
Whcro  a  testator  usiil  the  vnmls.  "  1  (l»>elari'  apnin  t!  at  I  i 
everything  I  die  p(i«se«H«l  of  to  my  (Jearexf    >iithfr.  ^  .r  h<'r 
sole  uw and  benefit  m  t*i;U  -d  above."  the  words  ••  tm  utatti 
were  held  1=  >t  to  limit  the  subject  oi  the  liifpiest.  but  to  i 
the  gift  was  fi  ■  the  »ole  use.  so  that  the  words  were  «n|H»rfiii 

\n  Dilhn  \    llnrris  {       the  nii'aninj{  of  the  woni      m 
viition  to  take  eflett  "  m  ease  both  my  8ai«l  so>r»t  «houl< 
unmarrietl  and  without  leaving  lawful  is«»e." 
context  !  )  refer  to  "  marrying  with  lif  con<en 
exevutors,  or  the  majority  of  them. 
•Such."  The  word     MKh  "  i«  sometimes  u.^'i       -  :i  ■'  • 

meaning  "as aforesahl,"  sometimeH  to  i'       to  « 
It  fre«|uently  haj.  tens  that  the  word        \v\\     , 
and   must  be  eithe    rejected  or  motii      i.  in  orde: 
intention  of  the  '    ^jitor.     Thus,  in  itnirf/rnve  v. » 
WHS  a  limitation  t'..  childrisi  who  attan    >i  twenty-j. 
over  if  there  shouH  he  no  '  ^uch  "  ciildr      or  they  .'<li 
any  of  them  attat?jed  twenty-otie  ;   the  u     d  "  such 
as  senseless.    Ho  n  Dmn/loss       WndMI     i.  the  tc 
expres.4ion  "  sik         sue  :;         or  fenial  ,' 
had  previou.sly  1         aiehi     ucd.     The^. 
the  authority  o:   ffmrtfrare  v.  Car    r 

int«i-    s  I 
ler      'ilii 
i.i  i-nt 


<lii' 


the  testatri.v 
in  case  of  th« 
should  take  tU 
their  parei! 
such  issue  to 


was  reif>cte 

'      tor  used  til 

ithough  II     t»'niaie  is.<ii 

■'  sii  i:  '   "  isrejectcili) 

ilrhin.iim  (/ 

I.  directed  thi 

.«>  of  .Huch  oliil 

1  projMHtions  i 

K'h  appointinei 

' :  Kav,  .1.,  bt' 


hi       J: 


(n)  10  Ka.st,  .",' 
A'orUm.  2  P.  W.  au 
»-  aforcfiiaid,'"   i.c 
t.itor'B  widow) ;  H 
1"J4  ("die  lief  ore 
.-r   ti-iihnnt    i»^t:- 
n'liU^n  V.  MulU!;. 
luiemi  aiotesaid.     i 
husl>»ud). 

(„,  lie  Kendalls  TrmU. 

\p)  taUon  V.  Htirrix,  4  Hi 


.Sec  :. 
•die  . 
lif,;. 


.    Witl: 


V«,  ti  Vcri.  at  p.  4.'' 
I  \  at  inn?*  "f  Kimlcr^l) 
.  in  >  III/  V.  Siiiirrnft.  1 2  \V. 

Ah  tiir    ctfict    of    the   ». 

leh  "  ill  a  Kift  over  in  s'lcwiiii:  t 
-ir.iiij?  of  iSw  prjn-.sry  ^;}!.  -■  141- 
-ik:    i    V.    \S.    7ti,   citfil    inwl.  flu 
\LV11. 
(r)3  V.  *  B.  79. 
(,)  17  L.  K.  Ir.  .184. 
(I)  ,"m  L.  .1.  Cli.  .•i74. 
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thai 

i;r  Mill 


Jr.- 


IMUr 

ll\tlr' 
the 


>'<>ul(l   lUit   1)1  I'd   to  th(> 

a|>|M)ititnitMit 
•aU>r'«  t'ltttwt  ^t'ti.  wuH  tl«-ad 

111  T. ;  the  tpstatfir   huil  a 
for  Jiff  with  rcrnaiiuicr  to 


I'HtPTKH    %X. 


at  S.  t  .     •  At  I'lnt 
thi»  fir«t  """   ' 
•h   ifwic 


nil.:  '  :         pvist-a  laiul  ii 

•II  ..1  <ody  irf  the  said   i'.  in  tail  .niil*-.  and  for  want 

ite  "either  by  my  said  gr.uidrton  T   or  n     Maid  Mm  .1.,' 

.  fhiTf  was  no  devise  to  tlie  m\w  of  ,1        it  whh  hehl 

u.:        .-^      1    •*•«•" "    nif'nnt    "  issuf    ninlc"     Tlii       .m    trurtion. 

ivhi-      ti»  i-ontrary   to   thi>    ri'fi'rcntial    |>iin(i  <ii>  iriiction 

11  a|i|>liwl    to    gifts    ov»T    in    default  h    \nn\U',"    h 

■d  ••Isi-wht-rc  (»'). 

.•  (    -.>  (in   |f^<10)  ((f)  a  ti'Htator  dovisi'd  = 

III       'ioiH  in  xiu'cetwion,  cunchiding  with 

■iher      n<  <>f  B.  in   tail  mah*.  and  in  dcfauli 

j     to   tuli  person  and  pcrsoim  and  for  .such  cst^f  and  e«tat««H 

,s  sIiohI'I  at  that  tinu-  and  frcHii  tinif  to  tinu>  afterwards  he  iiititltnl  to 

he  rest  of  his  real  estate  hy  virtih  of  and  nnder  his  sai»l  will."    The 

ilevise  i.i  the  other  real  estate  ineliided  an  ultimate  remainder  to  (he 

ti'stators  own  right  heirs  :  it  was  held  that  the  ultimate  remainder 

fee  of  the  estate  at  S.  ve8*e<i  !  y  di-scent  in  the  person  who  was  the 

r.v.r;it(>r".H  heir  at  the  time  oi  iiis  death,  the  ground  heing  thai   the 

iiate  reversion  was  undisiMwed  of  hy  the  will.     But  since  stat.  ',\ 

A   .  Will.  1.  c.  10(5,  s.  3,  the  heir  winild  take  by  punhase  and  not 

hy  descent,  so  that  should  a  similar  case  arise  on  a  modern  will,  it 

will  he  possible  to  argue  that  the  words  "  at  that  time  "'  ojM-rate  to 

xive  a  eontingent  remainder  to  the  person  who  is  heir  at  law  at  the 

tiiiu-  of  the  failure  of  issue. 

Where  a  testator  devises  specific  realty  to  the  uses  of  af  existing   iii, „.«!.• 
settlement  which  contains  an  ultimate  limitation  to  the  testator  and  '"•"iiation. 
!iu  heirs,  the  specific  devise  does  not  include  this  ultimate  limitation  ; 
if  the  uses  of  the  settlement  fail,  the  real  estate  siiecificajlv  de- 
visi-d  bv  the  testator  reverts  to  him  and  passes  under  his  residuary 
devise  (i). 

If  land.s  be  devised  to  the  same  uses  and  tntsts  and  with  the  mine.  |.„„.p„^ 
powers,  &e.,  as  other  lands  already  settled,  the  jiowers  will  bo  exer- 
ciseahle  hy  the  trustees  of  the  settlement,  not  by  the  trustees  of 
the  Will  {y). 


i«)ll  H.  L.C.  143. 

(r)   <'lia|>.    LII.     The    cano    is    also 
n  firri'd  to  in  ('lia|).  L.  oil  another  jKiint : 

llhtl',    |».    .".8S. 

(ill  /Mf  d.  Vhijlmondrlfi/  v.  .V    rpy. 

44-2 


12  Eaxt.  580. 

(.r)  .Ittfob  V.  Jaroh,  78  L.  T.  451 ;  82 
U  T.  270. 

(Vl  T>;>/I„r  V.  .V,/,.s  2H  Mta.  ^11. 
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I'HAPTEB    XX. 

Conversion, 
investment. 


Various 


Ante 

annexing 

personal 

to  real  estate, 

devised 

in  strict/ 

settlement. 


GIFTS   BY   REFERENCE. 

In  Auldjo  V.  Wallace  (z),  a  bequest  of  "  200?.  a  year  to  be  imested 
in  the  same  manner  as  "  a  sum  of  Consols  previously  given,  was  held 
to  mean  a  fund  producing  that  income.  In  Murton  v.  Markb,,j(a). 
a  bequest  of  leaseholds  upon  the  same  trusts,  &c.,  as  those  d.c larcl 
of  the  nioney.s  to  arise  by  sale  of  property  previously  given  upon  trusi 
for  sale,  was  held  to  subject  the  leaseholds  to  the  trust  for  .sale. 

Other  cases  in  which  the  effect  of  referential  expressions  is  con 
sidered  are  collected  in  the  footnote  (6). 

A  bequest  to  persons  *'  hereinbefore  named  "  does  not  necpssarilv 
refer  to  persons  who  have  been  described  by  their  Christian  nanu 

or  surname  (c). 

A  gift  of  residue  to  "  all  the  beforementioned  pecuniary  legatees' 

is  not  a  gift  to  them  as  a  class  (d). 

in  -Effect  of  Limitations  in  strict  Settlement  upon  Persona 
Property,  &C.— Mr.  Jarman  thus  states  the  practice  which  wa 
usual  in  his  time  (e) :  "  When  it  is  intended  that  leasehold  e.state, 
or  personal  chattels  in  the  nature  of  heir-looms,  shall  go  with  land 
devised  in  strict  settlement,  they  should  not  be  simply  subjecte 
to  the  same  limitations  ;  the  effect  of  that  being  to  vest  the  person. 
property  absolutely  in  the  first  tenant  in  taU,  though  he  shoul 
happen  to  die  within  an  hour  after  his  birth  (/) ;  and  as  the  fre- 
hold  lands  in  that  event  pass  over  to  the  next  remamder-man, 


(;)  31  Bea.  193. 
(fi)  18  Bea.  196. 

(h)  "  As     before,"     Maenamara     v. 
Lord     W'hitmirth,    Cooper,    241.     "  In 
like  manner,"  Hoe  d.  Aixlrop  v.  Autrop, 
2  81.  1228 ;   Leiei»  v.  I'uxley,  Hi  M.  * 
W    733.     "  In  manner  aforesaid,"  Doe 
d.    Woodall  V.    WoodaU,  3  C.  B.  349 ; 
Mountain  v.   Young,  18  Jur.  769,  Co. 
Lit     20b.     "Under  tlie   trusts   afore- 
said."  Re   Bowks,  [1905]   1   Ch.   371. 
"  Dn    the   same    terms,",  Ooodtitle   d. 
Crost  V.  WoodhuU,  Willes,  592.     "  Sub- 
ject to  the  same  restrictions,"  Barber  v. 
Barber,  1   Jur.  915.     "  I'pon  the  hke 
trusts  and  with  the  like  jiowers,"  Re 
Lindo.  59  L.  T.  462.  "  Conditions  thrrem 
mentioned,"     Utretlon  v.  Fitzgerald,  23 
L  B.  Ir.  310.  4«(i(will  with  subsequent 
rodioil).      "  In  as  ample   a   manner, ' 
y,mnoe  v.  Coomhe.  4  Ves.  101  ;  and  see 
Hare  v.  Hare,  24  W.  R.  575  (settlement). 
••  \s  also."    Munmmarii   v.    Dillon,  U 
Uh.Ir.  29.     "  Her  part  aforesaid,"  Doe 
d.  Gihaon  V.  (Ml,  2  B.  4  Cr.  68" :  /**  v. 
Stopford,  5  Eas'.  501,  ami  other  cases 
rited     p<«.t.     Chap.      XXVII.     ».     vi. 
How  much   of  what  precedes  sliall  be 


held  affected  by  referential  exprewio 
is  a  frequently  recurring  question.  S 
e.g.  Baiter  v.  Baker,  6  Hare,  26 
Fisher  v.  Brierley,  30  Beav.  2ti 
Makings  v.  Makings,  1  V.  F.  *  ,1.  3 
(question  whether  charge  alTe<'t«i  I 
estate  as  well  as  remainder).  Soe  a 
Re  Cameron,  26  Ch.  1).  19.  2ti:  hii, 
V.  Duffey,  13  App.  Ca.  294. 

((•)  SeaU  Uayne  v.  Jodrdl,\m\] 
C.  304  ;  In  re  Holmes,  1  l)r.  321  (  » 
cially  named");  Bromley  v.  Wrinht 
Ha.  334. 

(d)  Re  Oibson's  TrusU,  2  .1.  &  H.  ti: 
SichoUon  v.  Patriekson,  3  tiitl.  209. 

(e)  First  ed.  vol.  ii.  p.  .'W. 

if)  Folty  v.  Burmtl,  I  Br.  C. 
•>74-  4  Br.  V.  C.  319;  Ftlham 
Gregory,  3  Br.  P.  C.  20t :  SenrM;h 
Curzon,  I  J.  &  H.  40.  Bui  wher 
junior  branch,  quoad  the  estate, 
issue  before  the  senior,  Ihi-  chatttls 
not  vest  indefcasibly  in  such  iss 
they  will  not  so  vest  until  the  so 
branches  are  extinct :  /'.  Ih<i  m  v.  lln  j 
3  Br.  1'.  0.  204  ;  Re  VreMH-tU.  24 
V.  102,  where  Uogg  v.  Jonei,  32  U 
45.  is  distinguished. 
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ions  IS  con- 


soparation  between  them  and  the  chattels  takes  place  ;  Imt  the  <n\fTiiK  xx. 
personal  property  should  be  limited  over,  in  ease  any  such  tenants 
in  tail  (being  the  sons  of  persons  in  es<e)  should  <lie  under  twenty- 
one  and  without  inheritable  issue,  to  the  person  uj)on  whom  the 
frccliold  lands  will  devolve  in  that  event ;  or,  which  is  the  more 
usual  mode,  the  personalty  should  be  subjected  to  the  same  limita- 
tions as  the  freeholds,  with  a  declaration  that  it  shall  nt)t  vest 
absolutely  in  the  tenant  in  tail  until  twenty-one,  or  death  under 
i!   t  age,  leaving  issue  inheritable  under  the  entail." 

Notwithstanding  these  provisions,  a  separation  of  the  chattels  .Mtxltrn 
from  the  lands  will  nevertheless  occur  (whichever  form  is  used).  ("r'J^.'.nVxlnK 
if    the    tenant    in    tail    should    die    under    twenty-one    leaving  oiiatiil^  to 
inheritable  issue  ;  for  in   that  case   he  would    take  the   chattels  *""  '  '^  "*  ^' 
absoltitelv,    while    the   lands    would   descend    to    the    issue.      To 
prevent  this  separation,  the  declaration  should  be  that  the  chattels 
shall  not  vest  absolutely  in  any  tenant  in  tail  by  purchase  who 
Miav  die  under  twenty-one,  but  shall  at  his  death  devolve  as  nearly  as 
possible  in  the  same  manner  as  the  lands  (;/).     Under  this  (which  is 
now  the  ordinary)  declaration,  the  issue  will  take  the  whole  of  the 
chattels  by  purchase,  instead  of  such  share  or  interest  only  as  he 
may  be  entitletl  to  as  of  kin  to  the  ancestor. 

That  the  words  "  by  purchase  "  are  necessary  in  this  form  of  Wlun not 
declaration,  in  order  to  avoid  a  breach  of  the  Rule  against  Per-  ren,„,cne8s. 
petuities,  has  already  been  noticed  (li).  But  the  trust  may  be  so 
espre8.sed  as  to  be  by  implication  confined  to  tenants  in  tail  by 
pun-hase,  as  in  Christie  v.  Gosling  (»'),  where  freeholds  were 
devised  in  strict  settlement,  and  chattels  were  then  given  on 
the  same  trusts  and  for  the  same  estates  as  the  freeholds,  or 
as  near  thereto  as  the  rules  of  law  and  equity  would  permit, 
with  a  proviso  that  the  chattels  should  not  vest  absolutely 
in  any  tenant  in  tail  unless  he  attained  twenty-one  (without 
more).  These  trusts  were  impugned  as  constituting  in  effect  a 
ffift   to   the  first  tenant   in    tail  who  should  attain  twenty-one, 


{'j)  Davidson"*  free.,  vol.  iii.  pt.  ii. 
|i.  list);  vol.  i.  (5tb  edition),  p.  3H>  ; 
Hvtli.  *  .Urra.  Conv.  (4th  edition,  by 
Robliiiis),  vol.  vii.  p.  906;  Key  and 
Klphinstoiic,  8tli  cd.  vol.  ii.  p.  OtiO; 
nil  till'  '.ttli  eil.  a  more  elaborate  form  i.* 
rt'commondi'il)  ;  Wolstenholme.  6th  ed. 
p.  US.  The  older  forniB  are  referred 
10  in  SmrxiinU  v.  Curzon,  Hupra,  and 
Hiimnfitnn  v.  Harrington,  L.  R.,  .5  H.  L., 
At  p.  03.  In  recent  yeans  some  new 
forms  have  coino  into  use,  designed  to 


poMtponc  ve8lin)5  until  the  tenant  in 
tail  eomes  into  jMwHe.iKlon,  witliout  i>ie- 
ventin)?  a  rewttlenieiil.  See  also  h. 
24  (3)  of  the  Settle<l  Un<l  .\ot,  1882; 
Ke  Willi;  r,  II908J  2  Ch.  705. 

(h)  Ante,  p.  :U7. 

(i)  L.  R.,  1  H.  U  279;  32  Beav.  .->8. 
1  1).  .1.  *  S.  1  {(I'l^hng  V.  Ootlin'i). 
Si-v  also  Slarlelli  v.  UitUi'uiiy,  L.  R.,  S 
H.  I..  532  ;  WtlU  v.  Wdh,  \V.  N..  IS'JO. 
p.  2<.>. 
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Hftrringtoii  V 
Harrington. 


and  as  therefore  being  too  remote,  as  upon  tliat  construction  thci 
clearly  were  (;) ;  and  Sir  J.  Romilly,  M.R.,  adopting  tli;i!  con 
struction,  held  the  gift  void.  But  Lord  Westbury  diffir.d  oi 
the  point  of  construction  and  reversed  the  decision.  AppK  n.fr  th, 
limitations  of  the  freeholds  to  the  personal  estate  (as  far  as  th 
difference  of  tenure  would  admit),  the  effect  was  (he  said)  to  giv 
the  absolute  interest  to  the  first  tenant  in  tail  by  purchas.  ;  tlui 
came  the  proviso,  in  which  the  words  "tenant  in  tail"  niu^t  nieai 
tenant  in  tail  by  purchase,  for  it  referred  to  one  in  wlmm  th 
personalty  would,  but  for  the  proviso,  have  vested  al.,-..lutel 
instead  of  defeasibly.  The  L.C.  therefore  held  that  tVio  gift  vt.stc 
in  the  infant  tenant  in  tail  liable  to  be  divested  on  his  death  und( 
twenty-one.  And  this  decision  was  affirmed  in  the  House  ( 
Lords  (k). 

Lord  Westbury  observed,  "  If  the  will  had  provided  for  tl 
event  of  a  tenant  in  tail  by  purchase  dying  under  twenty-one  l.avii 
a  son,  by  declaring  an  express  trust  for  such  son  of  the  p.rson 
estate,  the  case  would  have  existed  of  a  tenant  in  tail  of  the  k 
states  by  descent  taking  the  personal  estate  by  purcliasi' ;  ar 
if  in  that  case  the  proviso  were  held  to  apply  to  and  include  sm 
tenant  in  tail,  the  whole  disposition  of  the  principal  of  tlie  pe 
sonal  estate  would  be  void  for  remoteness."  In  the  case  befo 
him,  he  thought,  no  such  trust  was  either  expressed  or  inii)liid  ( 
But  this  is,  in  effect,  what  the  ordinary  declaration  '.-s  oxpr« 
Hence  the  necessity  for  the  words  "  by  purchase.'  trust 

Christie  v.  Gosling  was  saved  from  remoteness  only  L  :t  led 

the  very  separation  which  the  ordinary  declaration  i..  ■  csigned 
prevent ;  it  being  considered  by  Lord  Westbury  (m)  that  if  t 
infant  tenant  in  tail  should  die  under  twenty-one  leaving  issue,  t 
chattels  would  devolve  under  the  prior  trust  to  the  next  imrchaj 
in  the  series  of  limitations,  not  to  the  issue. 

In  Harrington  v.  Harrington  (w),  personal  chattels  were  1 
queathed  in  trust  for  the  person  for  the  time  being  in  the  acti 
possession  of  settled  lands,  to  the  intent  that  they  should 
deemed  heir-looms,  to  be  enjoyed  with  the  estates,  so  far  as  1 
rules  of  law  or  equity  would  permit,  but  so  that  they  should  i 
vest  absolutely  in   any  person  who  by  virtue  of  any  settlenK 


(/>  See  ante,  i>.  343. 

(t)  See  the  explanation  of  the  deci- 
8ion  given  by  Lord  Cairns  in  Harrinijlon 
V.  Harrington.  U  R.,  3  Ch.  p.  571,  0 
H.  h.  103. 

(/)  1  D.  J.  &  S.  16. 

(m)  lb.    TliiH  point  wa«  not  noticed 


in  D.  P. 

{«)  L.  R.,  5  H.  L.  87.  Im\\  W 
bury's  Htatement  of  the  law  is  ina' 
rate.  The  head-note  is  alw>  :niuiu 
in  stating  that  th.  first  leimut  in 
waa  in  by  dencent. 
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,l,ouUl  become  eiitith-d  to  the  estates  for  an  estate  of  inheritame,  r,uvTKu  xx. 

(iiiless  he  attained  twenty-one,  or,  dying  under  that  Ufje,  sliould 

loiive  issue  inheritabk'  under  the  setth-nient.      ;  iie  first  tenant  in 

tail  bv  purchase  died  under  twenty-one  and  witiioiit  issue,  and  his 

Successor  (who  was   born  within  a  life  in   Loins  and  twenty-ono 

v.iirs  after  tlie  death  of  tlie  testator)  wtw  residuary  legatee  under 

til,'  testator's  will ;  consequently  he  became  entitled  to  the  chattels, 

„li,tlu-r  the   trust  was  void,  or  whether  it  was  vali;'  to  the  point 

of  vesting  them   in   the  first    tenant  in  tail  and  divesting  them 

witliout  carrying  them  over  to  his  successor,  or  whether  it  was 

valid  to  the  point  of  so  carrying  them  over.    The  claim  by  the 

a.lministatrix   of  the  first  tenant   in  tail  therefore  failed.      Lord 

(ait  lis  seems  to  have  been  of  opinion  that   the  chattels  veatiHl  in 

till'  first  tenant  in  tail,  and  were  divested  on  his  death  under  age, 

but  were  not  carritnl  over  to  his  successor,  so  that  they  fell  into 

the  testator's  residue. 

As  Mr.  .larman  points  out  (<>),  the  construction  of  a  direction  ■■,';;"^J^<J"«^^^ 
that  ciiattels  shall  go  with  settled  lands  '-so  long  as  may  be,  or  so  i«^"'iir 
loiiK  as  the  rules  of  law  will  p«Tmit,  has  been  vexata  ipia'stio."  ixrn.ii." 
Loixl  Hardwickc,  in  Gower  v.  Grosvenor  (p),  expressed  an  opinion 
that  such  a  direction  made  the  trust  executory,  and  that  the  Court 
mi"ht  make  a  proper  settlement  of  the  chattels;  but  in  Foley 
v.^Burmil  ('/)  and  Vaunhan  v.  Bur.sicm(r),  Lord  Thurlow  held 
that  tiie  property  vested  ab.solutely  ui  the  tenant  in  tail  on 
his  birth  ;  in  other  words,  that  the  direction  did  not  make  the 
trust  executory  ;  and  this,  though  often  regretted,  is  now  the 
settled  d<Ktrine  (»).  It  was  much  canvassed  in  the  House  of 
Lords  in  Duke  of  Newcastle  v.  CounteHs  of  Lincoln  (I),  vilnch.  arose 
(111  marriage  articles  containing  a  covenar.t  to  assign  leaseholds 
upon  the  same  trusts  as  freeholds  so  far  as  the  law  would  allow, 
and  the  trusts  being  executory,  it  was  decide<l  that  the  Court  had 
power  to  modify  the  limitations  so  far  as  to  suspend  the  absolute 
vesting  until  twenty -one.  Lord  Eldon  did  not  concur  in  this 
di-cisioii,  considering  that  the  question  was  concluded  by  Vawjhan 


(o)  First  eil,  vol.  ii..  )>.  ."i»>7. 

ill]  Hurnanl.  54.  Sec  also  Traffur^  v. 
7Vu*W.  3  A!k.  347. 

(,,)  I  ».  {'.  V.  274. 

(,)  3  H.  f.  V.  101. 

(.)  fiirilyee  v.  Fi>rd,  2  Vcs.  jun.  53ti; 
Clin  V.  hird  Knot,  14  ib.  478  ;  *'«f<i(- 
fiird  V.  I'metll,  1  Ba.  *  Be.  1 ;  Houland 
V.  Munjiiii.  ti  Hart',  4r.3.  2  I'liil.  704  ; 
Uoncmhr  v.  Ikjncailrr.  3  K.  &  •!.  2t>. 


Sec  the  cases  reviewed  by  Wood,  V.-C, 
Lord  Searadnlf  v.  Vitrzon,  1  ,1.  &  H.  40  ; 
per  Lords  West  bury  and  ('aims,  L.  R., 
r,  H.  L.  101,  107.  Nco  also  He  Crrfx- 
utU,  24  Ch.  D.  102 ;  Re  Jnhmlon,  20 
Ch.  D.  ■'>38  ("  to  be  enjoyi>d  and  ko 
with  till'  title  '■) ;  Milkr  v.  SlanUy,  12 
W.  K.  780. 

(f)  3  Vp3.  387,  {Linailn  v.  A'ritYtr.tffr  j 
12  Ves.  218. 
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How  far 

rcmoteiipss 
obviattil  Ijy 
words  "  so 
long  aa  the 
law  jx'rmits. 


GIFTS   BY   REFERENCE. 

V.  Burslein.  Hut  in  SheUey  v.  Shelki/  (m),  wlierc  a  testatrix,  with- 
out reference  to  any  real  estate,  bequeathed  jewels  to  her  nephew 
to  be  liL'ld  as  heir-looms  by  him  and  by  his  eldest  son  on  hisd.r.aso, 
and  80  on  from  eldest  son  to  eldest  son,  as  far  as  the  rules  of  law 
would  permit,  and  requested  her  nephew  by  his  will  or  otherwis.. 
to  give  effect  to  her  wishes,  Sir  W.  V.  \Voo<l,  V.-C,  held  this  to  bo 
a  good  e.xecutory  trust,  and  directed  a  settlement  to  be  made  of 
the  jewels  to  the  nephew  for  life,  remainder  to  his  eldest  .son  E. 
(who  was  born  in  the  testatrix's  lifetime)  for  life,  remainder  to  E.'s 
eldest  son  if  living  at  E.'s  death  (v).  to  vest  at  twenty-one.  with  a 
gift  over  on  death  under  twenty-one  or  in  E.'s  lifetime. 

In  a  recent  case(«),  chat; els  were  bequeathed  to  trustees  u|Hm 
trust  to  permit  the  same  from  time  to  time  to  go  and  be  held  and 
enjoyed  with  the  mansion  house  (which  was  devised  in  strict  settle- 
ment), so  far  as  the  rules  of  law  and  equity  would  permit,  by  the 
person  or  persons  who  for  the  time  being  should  be  entitled  to  the  pos- 
session of  the  said  mansion  iiouse  by  virtue  of  his  will, "  yet  so  that  the 
said  cliattels  shall  not  vest  absolutely  in  a  son  or  any  person  hereby 
made  tenant  for  life  of  the  said  mansion  house  unless  such  .son  or 
other  person  shall  attain  the  age  of  twenty-one  years."  The  Court 
held  that  "or"  mast  be  read  "of,"  so  thit  the  declaration  was 
to  the  effect  that  "  the  said  chattels  shall  not  vest  absolutely  in  a 
son  of  any  person  hereby  made  tenant  for  life  of  the  said  mansion 
house  unless  such  son  shall  attain  the  age  of  twouty-one  years  ";  tlic 
operation  of  the  will  therefore  was  to  carry  on  the  chattels  to  the 
next  person  entitled  to  the  real  estate  under  the  limitations  until  a 
tenant  in  tail  by  purchase  was  reachetl  who  attained  twenty-one. 
The  words  "  so  long  as  the  rules  of  law  will  permit,"  thougli 
ineffectual  to  make  the  trust  executory,  or  to  correct  a  gift  wiiicli  in 
terms  infringes  the  Rule  against  Perpetuities  (x),  may,  it  seenus.  fairl\ 
,  be  referred  to  where  the  terms  are  ambiguous,  in  aid  of  a  ion 
struction  which  will  not  be  obnoxious  to  that  rule  (y).  And  ever 
witliout  these  words,  if  the  trust  is  on  other  grounds  executory,  i 
may  be  moulded  to  avoid  remoteness.  Thus,  in  Miles  v.  Hamrd  (;) 
where  freeholds  were  devised  to  A.  for  life,  remainder  to  his  first  an( 
other  sons  in  tail  male,  with  a  shifting  clause  which  providtnl  tiiat  i 


{u)  I<.  R.,  0  Kq.  540.  The  point  (lops 
not  apfwar  to  have  hetn  previously 
deei(le<l.  (See  oi)inion  of  Sir  1»  Shad- 
well,  Itiiitilell  V.  UolujhUy,  14  Sim.  :i4li. 

(i)  "  Living  at  E.'s  death  "  seems  to 
be  auc  to  the  words  of  the  will  '  on  his 
decease,  and  so  on." 

(«•)  Rt  Ihtynll.  [1904]  2  Ch.  496. 


(x)  See  TMimorhv  v.  Earl  nt  Cuirii 
In,,  i  CI.  &  Fin.  (Ill,  8  Bli.  (.N  S.i  r.4T 
ante,  p.  U43.  See  Ktr  v.  Duiitjaiinon. 
Dr.  &  \V.  at  p.  r>3ll. 

(«)  .See  UarringUm  v.  Hnrrivijlun,  1 
R.. :»  Ch.  r.T4.  .">  li.  L.  102, 107. 

(J)  12  Ch.  U.  091. 


KKKKCT   <»K    I.IMITATtONS    IN    SETTI.KMKNT    ITKX    niOI'KHTV. 

A  or  his  issiu'  inalo  slioiild  hccoiHc  cntitltil  t(i  a  certain  (ttlit-r  i-sfatf. 
till'  (li'viscd  estate  should  go  over  ;  and  leasehohl.s  wiTc  <jivcn  upon 
siirh  trusts,  &c.,  as.  regard  being  had  to  the  difference  of  tenure, 
wimlil  most  nearly  correspond  with  the  uses.  &c.,  of  the  freeholds. 
It  was  lield  by  Sir  (!.  .Tessel.  M.U.,  that  this  was  an  executory  trust  ; 
for  tlie  testator  "  knew  that  something  would  not  work,  and  has 
said  von  are  to  nuike  them  correspond  having  regard  to  the  effect  of 
tlu'  tiMure  on  the  limitations."  If  the  sliifting  clause  were  repeated 
littraliv  for  the  leaseholds,  it  would  fail  to  a  great  extent  for  reniote- 
lU'ss.  It  nuist  therefore  be  modified  so  as  to  shift  the  leaseholds  in 
ovcrv  case  (covered  by  the  clause)  in  whicli  it  could  lawfully  be  made 
to  shift  (ii). 


<)«»7 


<  IIAITKK     XX. 


If  cliuttels  are  bequeathed  to  or  in  trust  for  the  persons  for  the   Mraninu  nf 
time  being  entitled  to  the  possession  of  st>ttled  real  estate,  they  do      (''"«^'"""'- 
not  vest  absolutely  in  the  tenanc  for  life,  but  in  the  first  tenant  in 
tail  on  his  birth,  although  he  may  be  only  tenant  in  tail  in  re- 
niainiler.     And  a  direction  that  they  shall  be  treated  as  beirhKims 
and  annexed  to  the  real  estat<',  makes  no  difference  (/>). 

The  same  principle  applies  where  the  testator  adds  a  proviso 
tiiat  the  chattels  shall  not  vest  absolutely  in  a  tenant  in  tail  by 
piiriliase  unless  he  attains  twenty-one  (c). 

Tlie  Court  of  Apiwal  declined  to  apply  this  principle  in  lie 
Lord  Chi'sham's  Settlement  ((/).  In  that  case  a  mansion  house  and 
lands  were  settled  to  the  use  of  the  third  Baron  Chesham  during  his 
life  with  remainder  to  his  sons  successively  in  tail  male,  and  certain 
chattels  were  vested  in  trustees  upon  trust,  so  far  as  the  rules  of  law 
and  equity  would  allow,  to  permit  the  .same  to  be  used,  held,  and 
enjoyed  bv  the  person  who  for  the  time  being  should  be  entitled  to 
the  mansion  house  under  the  limitations  of  the  settlement,  "  yet  so 
that  for  the  effect  of  transmission  the  same  shall  not  vest  absolutely 
ill  anv  person  hereby  made  tenant  in  tail  male  or  in  tail  by  purchase 
who  shall  not  attam  the  age  of  twenty-one  years,  but  who  neverthe- 
ItMs  .-iliall  be  entitled  to  the  use  and  betiefit  thereof  during  minority." 


(>/)  As  it  lia|j|H'iird.  A.  himsolf  Imd 
lii'ionK'  inlitlci!  U>  the  iitliir  cstiitc,  niiil 
the  .M.K.  al,-.ii  IipM  that,  an  this  event 
was  soparatcly  rN|>rt's»e(t  from  that  of 
Ills  i«»wr  ln'CDiiiinn  so  entitlwl,  the 
shiftiii'i  clause  was  <;oo<I  in  event,  as 
lotlR'  IvasehoUls,  wiliioiit  ninditiciilion. 

I'.  I  F;Uy  V.  liiinifll.  I  Ur.  ('.('.  274  : 
4  lir.  i'.  (■.  3i!l^  lit  Fnif„,.i,W/i  K-hth. 
IIWISI  I  t'h.  149.  By  "  Hrst  tenant 
in  (nil  "  is  meant   the  first   tonani   in 


tail  whose  estate  is  iiulefeasihle,  sec 
ante.  p.  iW2.  ii.  (  /').  .\s  to  the  etfeet 
of  a  ilireetion  that  i  hut  tela  hhall 
(levi>lve  as  heirlooms,  sno  Vaizcy  on 
.Settlements.  1333. 

(r)  MnrUlU  v.  Itnlhini;/,  L.  R..  5H.  L. 
aSi  (where  the  proviso  was  implied 
imder  the  doctrine  of  Chrintie  v. 
Citi^ttf'/t  ttlile.  p.  093)  ;  /*'*  AnijfUitttit^ 
llH'.K-il  ■_'  ("h.  SK3  :    note  (/).  infra. 

(rf)  [UCMl]  i  t'h.  32i). 
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nirrs  by  rkfebence. 


C.M...B  XX    The  second  Baron  Che-sham  died  in  1882  ;  the  third  Baron  !,.,1  Uv„ 
c^ur^^x.    1^       ^^^  ^^^^^  ^^^  ^^^^^^^^  ^^.^^    .^^^^^^^^.  ^,,^j  unearned,  u,  1  hk., 

Hhortlv  after  attaining  his  majority.    The  younger  son  w..  W,. 
n  1894.  and  on  the  death  of  his  father,  the  thud  Baron.  .„  Vmu. 
became  the  fourth  Baron  Chesham  and  tenant  .n  ta.l  ma  e  u,  ...ses- 
sion of  the  mansion  house  and  estates      Kv..  J.,  held    !,at  ,1. 
chattels  vested  in  the  elder  son  of  the  th.rd  Baron       1  he    „„n  „l 
Appeal,  followin,   tl-   <onstru.tio„   placed   upon   the   -.  h,,..,,, 
bJ Vhittv,.!.  (on  a  M«u"stion  of  ele.t.on)  u,  /f.  ^^f ^J^'"'"' <^ 
held  that   the  tvstator  had  shewn  an  n.tentu.n  that  the  .l.att.l 
shouUl  be  annexed  to  the  house  and  should  not  vest  n,  a  „.„an 
in  tail  unless  he  Inn-ame  tenant  in  possession  ;    the  Court  a,.o,d 
.n.dv   decided  that   the  heirlooms  bel.mged   to  the  infant  t.nan 
in'' tail,    subject    to    being   divesU-d    in    the   event   of    h,^  .Ivn, 
under  a^e  (  /). 


(,)  :•.!  Ch.  1).  4titi:    «nl<'-  V- ^^■ 
if)    The   <lwisii.ii  ha«  caiiwl    «i>"ii' 
«,.ri.ri«r.  lKT»««t.  it   •■U..S  <-....nto.-  to  'V 

ri.aanl.Kltt8ilf»iiy.'»tabli»li.-il.     \M><'" 
a    s.-tlU-ii..-i.t    oontaiiw    a    .I.-,- aralioi. 
tlrnl     .liattfls    an-     to     I"'     ""-W    »"'' 
cniovftl    l.y    tlH-    |»-r«oi.s    from    t.mr 
t,.  tiim-  piititlc«l    I"  til.-    ,H.»Me»«ioi>  "f 
tlu-  settlo.l  real  estatr.  tlioy  yost  ill  thr 
lirnt  tenant  in  tail    ml.is  l>"tl.:  ••other- 
wise the  al>sur.litv  must  hapiu-n  of  the 
.HTHonal  estate    l»-inK   ti.-.l    up    ""t^'-r 
Ihan    the     real'     (l^r     l^>"'     '  '""jV 
Ashuntt  in  FoleiJ  v.  Iliirnrll.  '.   Hr.  t .  \. 
at    1)    "85).     .A"<1    »■'«•'»■   "   I""*'""    '•■' 
a.Meil.  that  »he  eliattels  are  i.ol  1"  vest 
i„    anv    tenant     in    tail    hv     i«i.rhase 
unless' he  attains  twenty-one.  then    it 
Xhv  tenant    in   tail  attains  twei.ty-one 
while    his   estate    is    in    remain,  er.    he 
Ix^eomes    ahsoluU-ly    ent.tliHl    to    the 
ehatU-lH.  subjeet  to  the  niteix-st  of  the 
tenant    for    life.     If     it    i«   ''f"'"^,,^  " 
,H.stiH.ne  the  vesting  until  the  tenant 
in  tail  eon.es  into  ,K.s.se»sion.  ';l''af  *;'"'■* 
to  that   elTe.t    must    1h-  "««1  <7,'' 1    • 
y.„,M,H.l.  &Ut.  :i.-.:t:  I  H.UC.t,.!: 

J„l,    V.    Ciirzo,,.    1    .1.    &    H.    f»:     * 

Both  nilw  are  illustratiKl  I'.V  «< 
A,„,,r.sl.,n.  |l8!..-.i  "i  Ch.  ««■«  :  >»  "|' 
ca«'e  testator  A.  lRHUeath«l  ehattels 
as  heirlooms  to  1h-  used  anil  enjoyetl  l.y 
the  i^mon  for  the  time  l.eing  entitl.Hl 
to  •'  the  aetual  iK.ssessioii  of  tlie 
»etlle<l  estates  :  testator  B.  iH-qurathed 
chattels  as  heirlm.ms  to  Im,  held  and 
cnioye<J  by  the  iK-rson  for  the  time  l.emi« 
-  entitled  in  |H>«se«sion  •'  to  a  eertain 


mansion     house :      it     was     li.  1.1    I 

Kekewii'h,  .1..  that   a  tenant   in  i  ill 

remainder,   who    attaine.1    Iwmtyo 

and  die<l  in  the  lifetime   of  tin-  trim 

for    life.     iK-eai.ie    alwoh.tely    iiilill 

to    the     ehattels     under    thi'    will 

testator  H..  but  that  he  di<l  iml  Ikt.ii 

eiititU-d  to  the  ehattels  iimlii  lhf« 

of    t«-stator    A.     The    .|Uesli..n    iiiu 

the   will  of   testator    B.    (""I   hI'Ii 

to    ill    the    l.ea<lnole)    was   loiiMtlii 

so    .lear    that     it    was    not    siiiuu 

ars!ue<l.     The    view    of    the    ('..iirt 

Ani«-al  ill  R>  h>rd  Chf-lmm  .<  .s./(/.  w 

was  that  the  ehattels  were  -  in  itln 

aiiiiexetl  to  the  house,  hut   ih.n-  i 

no  .sueh  de<-larat ion  in  the  MtiLnu 

while  in  *''./f'/  v.   liurmH  lli<-  ■  (ml 

were  "  to  he  held  anil  enioyeil  liy 

several  jM-rsons  who  from  lime  t"  i 

should    resiKM-tively    ami    suiicssn 

Im-  entitled  to  the  use  and  |."s«'« 

of    the    same    houses    ivsi»'.tu(ly. 

and  in  the  natur.-  of  lieirl.H.ms.  t, 

annexeil  and  no  alonji  with  mi.  H  I». 

resiKt^ively    for    ever  "  :     \>\    it 

held  by  the  House  of  l^>r<ls  llial  i 

veste<r  alwolutely   in  a  teiuuil   i" 

in  remainder  who  died  t'liirL-cn  < 

aft.r    hii*    birth.     And    in     '/"r''" 

lUAIou-iiy  (L.  K..  .-.  H.  L.  .'f-l-  « 

no   iK-rson   was  t<.   U^  eiititleil  t" 

iHTf^^.nal     estate     unless     he     l«>< 

e.i|itle<l  to  an  estate  tail  iii  (Hissf 

in  the  ival  estate,  all  the  liiuii.-.! 

tlKm^ht  (thouijh  the  jK.int  hail  bt- 

immaterial.  owing  to  the  .hat  i  .. 

tenant  f'^-r  life)  that  the  (■»«■  fell  « 

the  doetrine  of   fo'f.V  v.   lUirwi: 

that   the   p<'r«onal   estate  ha<l   v 

absolutely    in    the    tenant    in    ts 


KKKKCT  OF    LIMITATIONS    IN    SKTTI.KMKNI'    II'ON    I'KOI'KRTY. 


61» 


Where  chattels  are  b-Hiueathed  to  trustees  upon  trust  to  permit  .  .imi  kk  xx. 
the  same  to  be  enjoyed  by  tlie  person  for  tlie  tinu-  being  in  the  u,.(,.rfnco  ta 
••  actual "  possession  of  real  estates  settled  by  the  will,  a  tenant  in  tail  ;';^'^;:^„„ 
who  prwleceases  the  tenant  for  life  does  not  beionie  i-ntitled  to  the 
(liattels  {</) ;   but  unless  the  intention  is  plain  that  no  person  shall 
take  the  chattels  absob'^A-ly  who  does  not  live  to  become  entitle  to 
tlio  possession  of  the  real  estate,  "  the  Court  will  not  intr(Kluce  in 
<w\i  cases  the  restrictions  which  conveyancers  know  how  to  intro- 
iluce  with  apt  words "  (h).      Kven   the  words  "  entithnl   to  an 
.state  tail  in  possession  "  are  insufficient  to  disphuie  the  ride  in 
A„/.  y  V.  liurMll  (/).     Where  the  entail  has  been  barred  by  a  tenant 
for  life  and  remainder-man  in  tail,  the  words  "  who  shall  be  in  the 
a(  tiial  possession  "  have  been  held  to  mean  the  person  who  woiild 
liave  come  into  possession  if  the  original  limitations  were  sub- 
foisting  {;■). 


i,iiiiimh1<i-  I"  •'»'  '"'■''  "'  ''"''"^ 
aulli"iili.s  it  is  ditliiult  l<>  supiiort 
I  hi-  (Ifiisiiiii  ill  Hf  t^'rd  Vltiihiim'x 
S,  nil  nil  III.  In  thai  vase,  it  i.s  true, 
iIh-  sittli-mi'iit  was  I'V  iIiimI,  but  lliin 
,i,inly  inakm  ii<>  (lifffriiico  («ti< 
Sraixdiile  v.  Ciirziiii.  supra). 

Ttir  liccidiou  will,  it  it  ft'ttiiil.  cauHc 
iiinsitltraliU-    iiractical    iiicirnvfiiifiicc. 
■Ihr  olijcot  of  the  forms   in  ordinary 
usf  for  settling  chatti-ls  as  licirl<M>ms 
is   to    provide    for    the    case    of    nuwt 
,tii|\K'nt    (H'lirrcnee,    nanu-ly    that    of 
till-     lirst     tenant     in     tail     atlaininu 
rimjorily  dining   liis  fathers   lifetime, 
iiiul  joiiiiMjj  with  him  in  a  resettlement 
,,f  t'le  estate  and   the  eliattels.     This 
wmilil    Im-    im|Missihle    if    the    ehatlels 
«ere  not  to  vest  in  the  tenant  in  tail 
■iiitil   he   eanie    into    )K)MHession.     One 
,,f    tlie    forms    fiecpiently    useil     was 
ii|ipro\ed    by    the    late    .Mr.    Key:     it 
ivMiiires    the    trustws    to    |K-rmit    the 
(■hatlelv  ■■  to  devolve  and   Ih-  enjoyed 
:i-    heirlooms    with   the    freeholvl    liere- 
ililaiiients    hetvhy    setth-d."    and    pro. 
lilies  In  the  .isual  way  for  the  ease  of  a 
leiuml  in  tail  hy  puieha.se  dying  under 
lueiilyone  (Key  and  Elphins.    Conv., 
4lh  ed.  vol.   ii.  p.  <>!«>).       In   He    Ijord 
rhi.ihiim'.t  Si  till  nil  lit  tile  trust  was  to 
|«'iinit  the  eliattels  ••  to  be  uhihI  held 
and  enjoyi-d   with  the  mansion  house 
eallwl    L.    by    the    jMrMon    or    jx-i-sona 
wliii  for  the  time  being  shall  be  entitled 
I.I  the  said  mansion  house  under  the 
limitations  thereof  herein  contained."' 
Xow  tile  ehatlels  which  are  llie  subjeit 
of   a   trust   of   this   kind   arc   almost 
inmriably  articles  of  furniture,  plate. 


wiirks  of  art,  Jfce.,  whieh  eiiii  only  Is- 
■■  enjoyed  "  with  a  dwelling  house,  and 
it  is  therefim"  praelieally  ini|Kw.sibh'  to 
draw  any  distinct  ion  iM-tween  the  form 
u.sed  by  Mr.  Key,  and  tin-  form  used 
by  the'  draftsman  of  Lord  Chesham's 
sellleiiieiit.  If  the  n-iusoning  of  thi' 
Court  of  Ap|N'al  is  ;  )rrect,  it  follows 
that  under  a  trust  in  Mr.  Keys  form 
the  chattels  do  not  vest  in  a  tenant 
ill  tail  in  remainder  on  his  attaining 
Iweiity-oiie.  Yet  Mr.  Key's  form  was 
deltlN-rately  framed,  in  reliance  on  the 
diMtrine  of  Fiili;/  v.  Hiirtull,  in  onler 
that  the  chatteU  might  ho  vest  {s-e 
Davidson's  I'rce.  vol.  iii.  pt.  I.  pp.  IMHt. 
t>2l);  Mr.  Key  was  one  of  the  editors  of 
this  volume),  and  the  form  has  bwii 
larsjelv  used.     Sii'  Addenda. 

(7)  He  FiAhtniM'n  K'lnle.  |  liHKJI  I  Cb. 
U<» ;  W<  ,.|n!/fr»<<i»,!  l«!>.->12('h.  88;i.  44 
\V.  R.  152;  Uird  Scarsdakwdurzon, 
1  .1.  *  H.  40. 

(h)  I'cr  Sugden,  !,.<".,  in  I'M"  v. 
I'lillH.  3  .1.  &  l^t.  at  p.  3l>8  ;  Kr  Fiilhir- 
ijiU'x  EfUili,  supra. 

(/)  Supra,  |i.  lilt?  :  MnrhUi  v. 
Hollomiy,  L.  K.,  .'i  H.  I..  5:t2 ;  I'olli 
V.  I'otUi,  »  .1.  *  Ut.  3.VJ,  I  H.  U 
<".  ti7 1  ( "  Ix-conic  seisiMl  " ) ;  He  Juhnminii 
TritxU,  L.  R.,  2  Eq.  710.  .Si-c  also  Cox  v. 
SuWjii,  25  L.  J.  Ch.  845,  2  .lur.  N.  S. 
733  (n'liairing  fund  to  Ins  applied  at 
reijuest  of  person  in  [lossession ).  As  to 
the  meaning  of  "  ciititU-d  in  iioHsesaion  " 
in  a  shifting  clause,  sec  LenUe  v.  Eitrl 
o/Hothen,  1 1894]  2  Ch.  4!K>. 

(/)  llutjii  V.  .loncti,  32  B.  15.  Hcc  Re 
CurmcalUs,  32  Ch.  1).  388. 
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cKArrr.B   xx. 


St'ttlcmcnt 
of  chattels 
to  lEO  with 
a  title. 


ClIFTS    BY    KKt'ERENCE. 

In  Re  Marques»  ofButr  (k),  the  tt^tetor  b«iueath«l  certain  chattels 
"  utM)n  trnst  to  hoUl  the  same  as  heirlooiw  from  time  to  time  s<,  |..„r 
as  the  rules  of  law  and  ecjiuty  will  allow,  and  to  permit  and  s.iff.r  the 
name  from  time  to  time  to  be  used  and  enjoyed  by  the  pers-n  .,, 
persons  who  for  the  time  being  under  the  limitations  and  d.spositw.m 
m-de  bv  a  certain  deed  of  entail  bearing  date  the  day  of 
Hhall  be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  mv  capital  messuage  or  mansion  hou.se  calUnl  Mount  N  uart 
House  "  The  detHl  of  entail  could  not  be  found,  and  the  plaiutitl 
became  entitle.!  to  Mount  Stuart  House  as  heir  at  law  of  the  t,n,. 
tator  :  it  was  held  that  these  chattels  belongnl  to  the  {.la.nt.tT. 

Testators  sometimes  wish  to  settle  chattels  to  go  with  a  tit!.,  l.ut 
their  intention  is  frtH,uently  fmstrated,  unless  they  emu.  a« 
executory  trust.    The  following  rules  may  be  deduced  fr..,n  the 

C&S6S  ' 

(d'a  gift  of  chatt<.ls  to  the  Earl  of  E.  and  hi.  successors.  a,ul  to 
be  enioved  with  and  go  with  the  title,  is  an  absolute  gift  to  the  Karl 
of  E  since  the  words  '"  to  be  enjoyed  with,  &c.,  are  not  sutbcen, 
to  cre.te  an  executory  trust,  nor  any  executed  trust  sufhcie.t  to  cu, 
down  the  Earl's  interest  to  a  life  estate  (J). 

(2)  A  gift  of  chattels  to  trustees  for  the  Earl  of  E.  and  Ir.s  succe«- 
so  s  to  be  held  and  settled  u  irlooms,  and  to  go  with  the  title 
create  an  executory  trust  (m) ;  : '.  makmg  the  set  lement.  the  lour 
wQl  give  the  first  taker  an  estat.  lor  life  only,  and  w.U  so  frame  and 
mould  the  limitations  as  not  to  infringe  the  law  against  perpetuities, 
whether  or  no  the  testator  has  added  the  words  so  far  as  the  rule. 
of  law  and  equity  will  permit." 

l^A  mere  gift  of  a  chattel  to  Lord  S.  and  his  heirs  '(..r  an 
heirloom.-  is  not  enough  to  create  an  executory  trust,  so  that  ,f  t  e 
peL  who  was  Lord  S.  at  the  date  of  the  wdl  dies  before  the 
testator,  the  gift  lapses  (w). 


(i)  27  ch.  D.  19«. 

it)  He.  JohnsU,n,  20  Ch.  D.  i^8. 
foUnwin;:  Hnirland  v.  .Wor,,<,«..  t.  Ha. 
4(i3,  2  Ph.  7«4  (where  the  Ixquest  was 
to  the  testator's  son  "  and  his  lu-irs, 
EarlH  of  A.,  to  be  h-'ldf''  u'lrlo™^  '  = 
Jn  re  Viecottnt  Exmouth.  23  Ch.  1).  l.J». 
(where  the  clause  intended  to  postpone 
the  vstinp  WAS  held  void  for  uneer- 
;a;ntv):  H"  lUll.  [19021  1  Ch.  337.  807 
(where  the  words  "  so  far  as  the  rules 
of  law  and  equity  wUl  permit     wtn 

'^tm)'s.,chHU-West     V.     Uolme»d,U,. 


I..  11..  4  H.  I.-  o43  ;  Re  ./oAiwff.n, supra 
and  see //arrow/"-  '•  Hunii»jlmi.L.R. 
5  H.  U  87.  md  I !  up.  XXXVIU.  .V 
to  th«  deei"ioii  in  lie  (Icrnnt,  |1!HM 
\V.  N.  21.  uur.w. 

(11)  Re  Whoniood,  3+  Ch.  D.  44<».  h 
MuiiUkih  v.  Lurd  hichii/uin,  23  \\.  K 
592,  where  chattels  w.re  bequeathwl  l( 
A  who  was  then  the  holder  of  th 
tiiie  to  be  deemed  heirlooms  and  hili 
ttud  enjoyed  by  tlu-  perFor.  for  ;h.-  tiffi 
bearing  the  title,  it  was  h.W  that  th 
gift  did  not  lapse  by  the  death  of  f 
before  the  testator. 
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I -Partial  Intestacy.-Total  intestacy  h  generally  tlu-  result  J;;;-;-y;.j 
of  a  person  dying  without  leaving  a  valid  will,  but  it  may  also 
,K-cur  if  a  person  makes  a  will  which  is  proi>erly  executed  but 
becomes  wholly  inoperative  ;  as  where  the  sole  legatee  and  executor 
predeceases  the  testator  (a).     If  all  the  persons  to  whom  beneficial 
interests  are  given  by  the  will  die  in  the  testator's  lifetime,  but 
the  executor  survives  and  proves  the  will,  there  is  no  intestacy  p" 
to  the  legal  estate,  but  there  is  a  total  intestacy  as  to  the  beneficia. 
interest  (6).    Where  a  wiU  effectually  disposes  of  the  beneficial 
inttrest  in  part  of  the  testator's  property,  but  contains  no  express 
,.r  implied  gift  of  the  residue  (c),  or  where  the  testator  excepts  certain 
l,r..porty  from  the  residuary  gift  (rf),  or  the  residuary  gift  fails  to 
take  effect,  wholly  or  partially,  by  revocation,  lapse  (e),  or  other- 
wise ( /■),  thtre  is  a  partial  intestacy. 

As  "will  be  pointed    out    later,  there  is  a  difference   between  inUrmi.liato 
real  and  personal  estate  as  regards  the  operation  of  a  residuary  ""^'^''■ 


(a)  fteiW.  [1902]  ICh.  218;  ll!t021 
2  Cli.  ti05  ;  Re  Cuffe,  [19081  2  Ch.  .^.00. 

(e)  .\9  in  Ke  Cami.r<m,  20  Ch.  U.  19  ; 
post,  i>.  707.  note  {g).  As  to  implied 
(5i(ts  of  n-siduc  by  the  appoint  mint  of 
an  heir  or  executor,  see  ante,  p.  82, 
post,  p.  715. 

id)  l'o"l,  (.'hap.  XXIX. 

(e)  Cre^mvU  v.  Cheslyn.  2  Ed.  123 ; 
Rmeell  v.  Dry.  1  P.  W.  700 ;  Page  v. 
Page   2  I'.  VV.  489  :    Be  Mary  Wood  a 


Will,  29  IVa.  23t);  Skrytniiher  v. 
.\orthcot>.  1  Sw.  5«i ;  Sykeg  v.  Syken. 
l..R.,4  Kii.200.  InOteated  \.(lrntied. 
2«  Bea.  ti2l.  thcro  was  a  double  lap*-  or 
failuri-,  see  post.  As  to  the  effect 
of  a  direction  that  a  certain  share  of 
residue  shall  sink  or  fall  into  the 
residue,  sec  Chap.  XXIX. 

(/ )  .\s when?  a tni«t for  acenmulation 
U  void  under  the  Thellusson  Act: 
Taltmt  V.  ./f  r»r.«,  L.  R.,  20  Eq.  2."i,"> ;  He 
rrnpM,  [190O12('h.  .-)4' 
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gift  for  if  a  n-Hiduary  devi*!  is  contingent  or  future,  th.-  mtrr- 
niediat*.  n-nta  do  not  pass  by  the  devise,  but  go  to  the  h.Mi.  li„t 
a  contingent  or  future  gift  of  residuary  personalty,  or  of  u  ruN,,! 
residue  of  realty  and  personalty,  .arries  the  intermediate  nuonir  v,). 
In  Brown  v.  Biiniitt  (h)  a  U-statrix  devised  a  freehold  liuiw 
to  trustees  uiK)n  trust  to  block  up  the  windows,  doors,  &c..  .,m,1 
keep  them  bl.xked  up  (or  twenty  years,  after  which  she  d-v,,.,! 
the  proiierty  to  B.  It  was  held  that  these  trusts  were  mefl.vtual, 
and    tliat   there   was   an    intestacy    for   twenty   years    from    ih.> 

testatrix's  death. 

In  Re  Valdez's  Trmln  (/)  a  testator  gave  hm  residuary  .■>i,it.. 
to  M.  and  J.,  and  in  ca..'  of  their  .lecease  iH'.pieathed  what  1... 
had  bequeathed  to  them  to  their  executors  or  administr Unr.. 
M.  and  J.,  both  predeceased  the  testator,  J.  having  by  \vx  will 
be(,ueathed  to  the  testator  the  residue  of  her  proprty.  It  was 
held  that  the  i)ersonal  representatives  of  M.  and  J.  U)ok  as  tenants 
in  common  in  equal  shares,  and  that  J.'s  share  canie  ba.  k  t..  tl„. 
estate  of  the  testator,  but  was  undisposed  of  by  his  will  and  devolv,.! 
as  if  he  had  died  intestate. 

The  general  rule  is  that  a  testator  cannot  by  a  mere  declaration  alt.r 
the  mode  of  devolution  prescribed  by  law  in  case  of  intestacy  (y) : 
"  You  cannot  exclude  an  heir  at  law  or  next  of  km  but  In- 
giving  to  somebody  else  "  (A).  As  in  Re  lM>ne»  (/),  wlu're  a 
testator  declared  that  all  his  relatives  except  two  nieces  should 
be  excluded  from  all  advantages  and  benefit  under  his  will :  it 
was  held  that  the  undisposed  of  residue  went  to  the  statutory 
next  of  kin.  So  in  FUch  v.  Weber  (m)  a  testatrix  devised  her  real 
estate,  upon  trust  for  sale,  and  declared  that  the  proceeds  of  salt- 
should  be  held  as  personal  and  not  real  estate,  and  that  thoy 
should  not  in  any  event  lapse  or  result  for  the  benefit  of  her  heir 
at  law  •  she  made  no  further  disposition  of  them,  or  of  her  residuary 
personal  estate,  and  it  was  held  that  the  heir  at  law  was  entitled 
U.  the  proceeds  of  sale  by  way  of  resulting  trust  (n).     Of  course  .{ 


(g)  Post,  Cl.ap.  XXIX. 
(h)  21    ("h.     I).    •">"•     Corapan'    ffc 
Cflm<>r..n,  2n  Ch  I).  19. 
(,)  40  Ch.  D.  \m. 
\f)  See    the    principle    Htateil    ante, 

p.  425.  ,  „ ,,       ,„,, 

(t)  PiHenng  v.  Stamford,  3  Ves.  V.U, 

anus  p.  5"»0;   Johru<on  v.  Johuwii,    4 

Bea.  318. 

(/)  fi2  U  T.  383. 
{m)  <1  Ha.  14.'.. 


(n)  In  Counter  of  Bristol  v.  Hnnijir- 
ford  v2  Vern.  "45)  there  was  a  ilivisc 
of  n«l  esUte  to  be  »old  for  paytutnt 
of  debts,  the  surplus,  if  any,  to  !>.■ 
deemed  personal  estat*  and  to  ).'o  to  the 
testator's  exwutors,  to  whom  In-  \iA\f 
20/.  apiece  :  it  seems  to  have  b»-«'n  hilil 
Ihal  the  cxcculura  took  ft-  tni=t«H  (<>i 
the  next  of  kin ;  see  3  P.  W.  liM  n. 
Fitehv.  H'efter, supra  ;  flordoiiv.Atkin 
mn,  1  De  G.  &  S.  p.  4  82  :  l>osl.  Chap 

xxu. 
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,|„,  testatrix  had  iu8tl.>  a  di«iK*iti..n  of  her  residuary  pnrHonnl  .  h>itk»  x«i. 
,"(,,t<',  it  niiglit  have  Ix-en  heUl  that  i*h.'  intended  it  to  incliwle  the 
!lK-,H'd!«  of  Male  of  the  real  estatv,  without  any  express  din-etion 
to  that  effect  (o). 

\  (l.claration  by  a  testator  that  A  sliall  not  take  any  sliare 
„f  the  testator's  *|)ro|K'rty,  may  o{H>ratc  as  a  gift  by  iiupli.ation 
of  th''  «hare  whiih  A.  would  otherwise  have  taken,  to  the  otJ.er 
.H.rs<.ns  entitU'd  to  the  testator's  undisp(>s.Ml  <.f   property,  if  the 

mention  is  cU'ur  (/>).  ^.  .  ,     , 

■yy  Statute  ,.f  Distribution,  1(570  (sect.  5)  .hn-s  not  apply  to  a  *';;;'';;;;|,.„ 

imiliid  intestacv  arisin}?  from   a   failure   of    the    trusts    declared 

,  ..lueriiing  purt  of  a  t^'stAtor't*  residuary  estat<>  (7). 
The   Intestates'    Estates  Act,    189<).  d.n-s   not    apj.ly   to  <ases  |.;'_.';;;»'X,t. 

„f  partial  intestaey  (r),  but  it  applies  to  casj's  where  a  man  leaves   ,h.h,. 

ii  valid  will  which  lu'comes  wholly  inoiM-rative  owinR  to  the  death 

of  the  executors  and  legatees,  &c.,  duriiig  the  testator's  lifetime  (»). 

ri,,.  Dow  r  Act,  1833,  provides  by  sect.  4.  that  no  widow  shall  '»"*•■■•  A<' 
1„.  entitled  to  dower  out  of  any  land  which  shall  have  been  &\my- 
lutely  disp-'Mil  of  by  her  hu.sbaml  in  his  lifetime  or  by  his  will,  and 
hv  sect.  9,  that  where  a  husband  shall  devi.se  any  land  out  of  whic-h 
his  widow  would  be  entitled  to  dower  if  the  same  were  not  so 
devised,  or  any  estate  or  interest  therein,  to  ..  for  the  benefit  of 
his  widow,  she  .shall  not  be  entitled  to  dower  out  of  any  la»Ml 
of  her  husband  unleas  a  contrary  intention  shall  be  declared  by 

his  will. 

As  to  the  effect  of  testamentary  disiwsitions  in  barring  the  JJl"™';;';)/'' 
widow's  right  to  dower  under  these  sections,  the  following  points  ^ct. 
have  l)een  decided.     In  Rowland  v.  Cuthbertson  (I),  a  testator  in 
mi  devised  his  real  and  personal  estate,  subject  to  payment  of 
his  debts,  upon  trust  as  to  one-sixth  share  for  his  wife  for  life  ;   it 
was  held  by  Romilly,  M.R.,  that  the  land  was  so  devi.st'd  "  for 
the  benefit  of "  the  widow  within  the  meaning  of  sect.  9  of  the  act. 
as  to  deprive  her  of  her  right  to  dower.    And  in  Laeeij  v.  Hill  (m), 
where  a  testator  by  his  will  made  in  1861,  devised  and  bequeathed 
all  his  real  and  personal  estate  upon  trust  for  sale  and  conversion, 
and  directed  his  trustees  to  invest  the  proceeds,  and  out  "f  the 
income  of  such  investments  to  pay  an  annuity  to  his  widow,  and 


(o)  A«  in  Court  v.  Buckland,  1  Ch.  D. 

(p)  Ante,  p.  079. 

iq)  Kr  R<i>y,  [19071  2  Ch.  84. 

(r)  He  Ticiggs  KsUite,  [18921   i   Ch. 


579. 

(r)  Re  Cuffr,  [!»>S'  -2  <'h.  .TO". 
(0  U  K.,  8  Kq.  iiK. 
(«)  U  R..  19  E.i.  34«. 


J^^ 
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subject  thereto  to  hold  the  investment*  for  the  benefit 
children  :  it  was  held  by  JeH>.el,  M.R.,  that  the  wulow'  .1  • 
t.)  dower  out  of  the  freehold  realty  wa*  barred  biK-auHc  thr  .1^., 
„n  trust  for  sale  was  a  disposition  of  the  land  within  the  meun=a«  of 
«.ct.  4  of  the  tt<t,  and  also  amounted  to  a  gift  of  an  estate  or  itu.rMt 
in  t  he  land  for  the  iH-nofit  of  the  widow  within  the  meaning  of  s.  -t.  9 
So  in  Re  Thonuu  (w).  81r  E.  Kay,  J.,  heUl  that  a  gift  to  a  wi.low 
of  the  income  of  i«rt  of  the  procee«ls  of  sale  of  real  estate  ,h  a  gift 
to  her  of  an  interest  in  land  within  sect.  I)  of  the  a.t,  .0  as  to  l.ar  t.n 
.laim  to  dower  out  of  any  part  ..f  her  husband's  estat.'. 

n  Resulting  Trust  for  the  Heir.  ^'r.  Jaiman  stat.s  th. 
general  rule  thus  («) :  "'  If  a  will  fails  to  make  an  effect,  ,!  and 
...mplete  disposition  of  the  whole  of  the  t-'stators  reai  ana 
••ersonal  estate,  of  course  the  undispo.sed-of  interest,  wii.thrr 
legal  or  equitable,  devolves  to  the  iH>rs<,n  or  pers.  .s  „„  whom 
the  law  in  the  abs«'nce  of  disposition,  casts  that  species  of 
property  (x).  It  is  clear,  therefore,  that  where  real  estate  h  de- 
vised iit  fee.  upon  trust  for  a  persf.n  incapable  of  taking,  or  who  i, 
not  .ufliciently  defined,  or  who  dies  in  the  t^'stator's  lifetime,  ..r  who 
disclaims  the  estate,  the  beneficial  interest  in  the  estate  so  devi«xl 
results  to  the  heir  at  law  {'/).  ,     ,„    ,  u    1     •     .. 

'•  80  in  a  case  (:)  wheiv  the  Earl  of  Harborough  devised  hi.- 
manor^,  advowsons.  &c.,  to  trustees,  in  trust,  to  pay  his  son  \m. 
a  year  for  his  life,  and  the  rest  of  the  profits  to  be  laid  out  n, 
land  to  be  settled  to  certain  uses ;  Lord  Hardwicke  held,  that 
the  right  of  presentation  arising  from  the  advowsons  dunnu  th. 
son's  life  was  a  fruit  undisposed  of,  and  devolved  to  the  hoir 
no  other  profits  being  given  than  such  as  might  be  accumulated 
though  he  said,  if  the  testator  had  devised  all  the  surplus  rents  an. 
profit8,'it  would  have  carried  the  right  of  presentation  '  (a). 


(«•)  Tireted.  p.  C()2. 

(X)  \s  to  apportionment  between 
heir  and  next  of  kin,  sec  Rt  Cimeron, 
infra,  p   7tl5,  note  (g). 

(7)  Ibitinp^  Cnm.  1  Leon.  2j.3,  (  ro. 
El  "'43 ;  ami  other  eases  infra.  In 
eases' where  land  is  devised  uiK)n  trust, 
and  the  devis-  of  the  legal  estate  faiU, 
the  lands  formerly  descended  to  the 
heir  eharsied  with  the  trust.  In  the 
ease  of  a  testator  dyinit  since  1»«;,  the 
etlect  of  the  Un.l  Transfer  Act.  1897, 
18  that  his  real  estate  devised  upon 
trust  passt's.  in  the  lirst  instance,  to  his 
personal  representatives  as  trustees  for 


the  ptTsons  by  Uw  iM-neliiially  eiititl« 
thereto,  but  the  ultimate  result  in  th 
same. 

(:)  Sherrard  v.  I-^rd  Harhuru«'jl 
Arab.  Iti5 ;  see  also  KiUttt  v.  Ktllfl 
3  Dow,  248.  The  jBiragraph  to  whic 
this  note  U'loints  has  been  transferro 
from  p.  .'iO.'jof  Mr..)arraans  text.whei 
it  seems  to  In-  out  of  plav' . 

[a)  "  With  this  dictum  agrees  Earli 
AUfmarle  v.  Hoqers,  2  Ves.  juii.  4" 
7  Br.  r.  C.  Tonil.  522,  whtte  a  Ir-^tat' 
devised  all  his  manors,  messuage 
lands.and  herwlitaments  to  A.  forelevi 
years  from  his  death ;  and  from  the  en 
expiration,  or  sooner  determination 
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if  Ittnd  U  dt>viM*d  to  A.  Hul)ji>ct  to  a  vluitfiv  nr  a  tvriu  of  yt>arM,  <  iLtPTu  xxi. 
giiil  the  cliar^c  oi  tenu  failn,  A.  tab's*  thf  iM-in-lif  of  the  failure  (h).  "~^ 

|?ut  if  land  ii*  doviH-'d  to  A..  Nubjwt  to  an  fxiH-jititiii  ouJ  nf  it  of  houw 
i„t,'ii'«t  in  favour  of  H.,  and  Mu»  (jift  to  B.  fail*,  tht-n  tin-  t'X(«'|»t4'd 
int>'rvHt  p<H'«  by  way  of  n-sidtinn  tnint  to  tin-  lu-ir  or  rcniduary 
,|,.vi.*t'f  (<■)■     H  it  if<  .1  I  liattt'l  inti'rt'nt,  tho  lu'ir  tak*".-*  it  as  |mt 

wmalty  ((/). 

'I'lic  tlcKtiini'  fstal>li»lu>d  l»y  th<'  caw  of  Ackroifil  v.  Sniillimin  {>)       IkKirinr  nf 
imni'l  ■  *liiit  where  land  liiis  \»-ni  convcitvd  into  inoiu-v  in  uicord-  sm.nion! 
aiitf  with  the  |>rovi«t;oi.M  of  a  will,  .ind  part  of  the  pnxt'fds  remains 
uiuii!<i»o!«'d  of.  "  •      -^  to  th'  heir    i    an  illu-st ration  of  the  general 
111!,,  -tated  by  >       '  ".     Thi>      bject  is  diaciKwed  in  the  next 

(•hai)ter. 

Mr.  Jarman  <.■■:■■■  J),  "On  the  same  iTiiieipIe,  where 
laiiiis  are  devi.sed  Upoii  irust  for  partieular  pti.rouit^s,  .i«  for  pay- 
ment of  debts,  or  with  a  direction  to  ^my  the  rem  o  \.  i.ir  life,  and 
11(1  further  tiu.st  is  declared,  all  the  unexhausted  beneficial  intt'rest 
rt..<iilt«  to  the  heir,  a.s  real  estate  undi9po.so.;  ■>{  (,j). 


,.  Msiil  I'll!  *'»1  '"  •'»■  '  •  liiw 
-uhji'cl  thoroto,  »o  II.  anil  lli^  nCu  in 
^lr)lt  scttlcmiMit.  The  tc.ni  wivi  dc- 
ilaml  til  bi'  |joi|mtttlii.<l  Ui  A.,  up<m 
Ini.'!,  *•>  rK'iivi'  the  irntH,  i.^tauoK.  anit 
priililrt  (p(  the  iin'niiwM,  anil  llifn-»nt 
Id  )»iy  nrlain  c'har«c8  tlicri'in  nii-n- 
liiHiril,  /i'i/"'!7  '*''  onr/^nx  nf  surh 
mniniK  to  thu  U^tnUHi  dnwjhter  E. 
Ihirina  the  elevi-n  yearn  an  avoiilanci" 
fcurnil  in  an  ailvowsoii  furmini;  part 
,.t  llip  ivroiK'rty,  and  flic  next  pn'spiila- 
lion  H»»claimi.<l  l>y  H.,  as  the  devixeo 
nf  i\u-  estates  subject  to  the  term,  the 
t:-->.4  o{  wliieh.  i(  was  said,  did  not 
,. ii„iiri»e  an  iniP'ist  of  tliiji  description  ; 
ami  h'  '  as  !'..  i  ither  as  the  cestui  c|ue 
lrti«i  f  the  re!-.lu*ry  .vnts,  issues,  and 
priitii-.  durinu  the  term,  or  as  lieir  at 
law :  ami  it  was  held  to  belong  fo  her 
ill  the  former  character,  the  entire 
Ix'tietirial  inten'st  during  the  term, 
lint  alworlxnl  liy  the  charges,  Ikmiik 
tiivrn  to  her."  (Note  by  Mr.  .farmaii.) 
Sw  also  Jokml'mc  v.  Hubfr,  t>  I).  M.  .^ 
(i.  4:i!t:  but  see  Martin  v.  Martin,  12 
>m\.  Jl'i. 

ill)  Where  a  testator  i.<  entitled  to  a 
~iim  of  money  charged  on  land  and 
r»i«able  for  his  Ijenefit  in  any  event,  • 
ililft'rent  rule  applies  ;  see  iS'imntoiu  v. 
r,U,  L  R.,  8  Ch.  978 :  ante,  p.  389,  n.  («). 

(c)  The  cases  as  to  charges  have  been 
already  considered  (ante,  p.  441),  with 
nfcri'ncc  to  the  distinction  between  an 

J.— VOL.  I. 


rxcepli"ii  iiiid  a  iiiii'i!  The  iiWH-s  in 
which  Uiul  1.-4  devM'd  to  nne  (nrson 
ehnrucil  with  a  leaar-v.  nr  the  like,  for 
the  iHMictil  of  another,  and  the  li'Kiicy 
fails  by  lajfc  or  otherwise,  are  not 
nenerally  liTaled  as  iiim's  i>f  ri'?<ulting 
Irtists  ;  thelenaoy  is  .said  t'isink  for  the 
.KMielil  of  the  deviser.  .\s  to  devises 
subjrct  to  terms,  see  infra,  p.  724. 

'•    Infra,  p.  708. 

I  Br.  C.  ('.  'lOa.  stated  post.  Chap. 
XAII. 

(/■)  First  ed.  p.  .102. 

(<,'<  CulprpiMr   V.    A'tim,    2   Ch.    Cn. 

ii... v2.i;  liop,r\.^t<ltfli|r,.^^^\t»l.  171, 

2  f,<|.  Ca.  Ab.  .508 ;  ftr  Sartder/um't 
Tni.:t,  .1  K.  &  .r.  407.  In  both  the  aliove 
pro,Mi«itions,  however,  it  ia  assumed 
that  the  subject  of  ilis|M>sition  is  the  tes- 
tator's general  c-  residuary  real  estate, 
or  that  the  will  does  not  contain  a  resi- 
duary dcvi.se,  the  effect  of  which  to  jjass 
the  undispowHl-of  interest  in  imrticnlar 
lands  ia  considered  in  Chap.  XXV. 

It  is  not,  of  course,  necessary  tliat 
there  should  be  an  expn>ss  devise  :  thus 
in  Re  Cameron  (20  Ch.  I).  19)  a  testator 
gave  some  legacies  and  authorized  his 
exccuton  to  realize  any  part  of  his 
esi.Me  to  jiay  them;  he  also  directed 
hi  j  business  to  be  carried  on  until  hia 
son  atts-  •■-■d  the  age  of  thirty,  but  did 
•  •nt  di  ■  of  the  profits  or  make  any 
othe.  'ion  of  his  property,  except 

by  '  ^  A  {Mtrticular  house:  it  was 

45 
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CHAPTIRXXl. 

Question 
whether 
devisecii  tak'^ 
beneficially, 
or  not. 


Lord  .''<'on» 
Btatement  of 
the  prirf ' 


Cases  of  re- 
sulting trusts. 


PARTIAL  INTEST.VCY   AND   BESITLTINO  TRUSTS. 

"  This  doctrine  is  s«  well  settled,  that  if  the  character  of  trustee 
be  plainly  and  unequivocally  affixed  to  the  dev.see    no  mu..<,.o„ 
L  at  tl  dav  be  raised  respecting  it«  application  ;  but  th.  d.  h- 
uL    n  t  e^    a^s  generally^,  to  deterntine  whether  jt  ,s  ntt.-.u led 
that    he   nterest  i.t  the  land,  ultra  the  pttrpose  to  wh.ch  ,t  ,s  de- 
voted  Ihall  belon,  to  the  devisees  in  a  fiduciary  character,  .„•  for 

their  own  benefit.  -^^  ^.^ 

"  The  dist  nction  between  the  two  classes  "^    " 
^.,n  (/i),  thus  stated  by  Lord  Eldon  .^  I    I  give  to  .V  .u,d 
as  hJ     all  inv  real  estat..  charged  with  my  debts,  that  is  a  dev.se 
fi    a  particular  purpose,  btit  not  for  that  purpose  only.    ,f  , he 
lor  a  pail  II  ,Ip>^t^  that  is  a  devise  for  a  piirti- 

devise  is  upon  trust  to  pay  m>  'l^^*«';*^f  ^{  ^i,,.,;  ^^^ 

cular  purpose,  and  nothing  more.     And  the  effect  o    th.se  two 
i:/adlnit;i«st  this  difference:    the    ont^r  is  a  dev.- ^^^^ 
estate  of  inheritance,  for  the  purpose  of  giving  th^  ^"^^  "  .^t"" 
tenelial  interest,  suhi.r,  to  a  partict.lar  purpose  ;    the  latter  .s  a 
dev  '  "  r  a  particular  purpose,  with  no  intention  to  give  hnn  am 
beneficial  interest.     Where,  therefore,   the   whole  legal  es  at    . 
^"Tior  the  purpost>  of  satisfying  trttsts  expressed,  and  tho« 
^      r   A       nt    in  their  execution,  exhaust  the  whole,  so  niueh  o 
r  ben^efic^I  it:'::;  ::  not  exhausted  belongs  t.  the  hei, 
But  where  the  whole  legal  interest  is  given  for  a  particular  pu, 
potwitl  an  intention  to  give  to  the  devisee  the  beneficial  u,tere 
if  "he  whole  is  not  exhausted  by  that  particular  ptirposo    tl 
un' us  goe    to  the  devisee,  as  it  is  intended  to  be  g.ven  to  hu.> 
Mn  illustration  of  this  stibject,  it  is  proposed  to  state  a  f  w , 
the  leading  cases,  showing,  first,  where  a  trtist  has  been  held 
rpsnlt  •  and,  secondly,  where  not.  ■  ,•      i 

In'  Wyh  V.  P^kirujton  (,),  a  testator,  after  appoint,,,, 
wife  S     o/e  executrix  of  his  will,  devised  to  his  said  dear  w.  e,  1 
rxct^trix.  a  rent-charge  of  2ml.  i>er  annutn,  out  of  certam  a. 
executrix.  _       executors,  &c.,  should  be  supplied  vr 

her  a  lease  for  thirteen  years  of  the  said  rem  cnar^c, 

S  months  after  his  decease.    And  the  testator  devised  to 

,1,1  1  V  &  B.  272.  This-'clBwH 
heUl  that  the  executors  ""KJ;*  «™'t'"|";  „,^ ',!„„.„,■  „f  ,he  rule  was  -it.^  ' 
to  carry  on  the  busmess  *.  h    he  rea        sta^MU  ^^^^^   ,,,    ^ 

an.l  J.eJ;onal  estate  wh»h    he  test^o         appro  ^  ^     y^_^^^^    ^,,  ,^  ,^  .^.,  , 

kin. 
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wife  certain  lands  for  life,  in  aujimentation  of  her  jointnre  ;    ami  hiaitkk  \xi. 

the  residue  of  his  lands  to  his  daughter  (w'^  ■  was  his  heir-at-law) 

ill  tail.     The  jK-rsoiial  e.state  hein<{  found  sufficient  to  satisfy  the 

debts  and  legacies,  it  was  not  ncces.sary  to  resort  to  this  fund.     The 

House  of  Lords,  in  allirmance  of  a  decree  of  the  Court  of  E.\(liequer, 

held  that  the  rent-charge  resulted  to  the  heir. 

•  So,  in  a  case  which  arose  on  the  will  of  Serjeant  Maynanl  (/), 
wild  devised  his  lands  to  three  persons,  to  the  us(>  of  them  anil 
their  heirs,  uj)on  the  trusts  aftt>r  mentioned  ;  and  then  directed 
I  lie  trustees,  upon  the  death  of  the  countess,  his  wife,  to  convey 
the  estate  to  certain  prsons  for  life  ;  hut  without  disiMJsing  of  the 
remainder  in  fee.  It  was  contended  that  the  devise,  being  to  them 
ami  their  heirs,  upon  the  trusts  after  mentioned,  import<>d  that  they 
should  be  trustees  only  for  those  pur{)08es  ;  and  wh  n  tho,se  estates 
were  spent,  the  land  was  to  remain  to  them  to  their  own  use.  Hut 
the  L.C.  held,  that  the  remainder  in  fee  resulted  to  the  heir,  his 
Lordship  adverting  to  the  circumstance  that  the  devise  was  t«» 
three  jR'rsons,  and  one  of  tlu  -i  no  relation  to  the  testator. 

■■  It  is  clear  that  where  lands  are  devi.sed  upon  trust  for  sale, 
the  resulting  trust  in  favoui  of  the  heir  is  not  re|H'lled  by  a 
mere  bequest  to  him  of  a  sum  of  money  payable  out  of  the 
proceeds. 

"  Thus  (h),  where  a  testator  devised  latids  to  his  executors  and  l^-iraey  to  itie 
'heir  heirs,  in  trust,  to  be  sold  by  them,  and  the  survivor  of  them,  ^,xJ.'i„jJ  hiln!' 
for  the  best  price,  and  with  the  money  to  pay  his  debts,  legacies, 
and  funeral,  and  among  the  legacies  were  two  to  his  co-heirs  :  it 
was  contetuled,  on  the  authority  of  North  v.  Vnimfrion  (I),  that, 
there  being  legacies  to  the  heirs,  and  noite  to  the  executors,  the 
latter  must  take  for  their  own  benefit ;  but  Lord  ('ow()er,  ('.,  held, 
that  the  trust  resulted  to  the  co-heirs,  adverting  to  the  direction 
to  the  executors  to  sell  for  the  best  price,  which  need  not  have  been 
inserted  if  they  were  intended  to  be  owners  (»«) ;  and  also  the 
devising  the  estate  to  the  survivor,  which,  he  observed,  was  a 
further  argument  of  its  being  rather  a  trust  than  an  ownership. 

"  Indeed,  where  the  property  is  devised  in  trust  to  be  sold,  the  n.HultinK 
point  is  so  clear  against  the  trust<>es,  that  a  claim  by  them  is  seldom  J^""'^"  '""^^ 


(;)    llnhdrt   V.    CoUnlfSM  of  Sllfftllk,    2 

V. IM.  tM4,  I  Eq.  (a.  Ab.  272,  pi.  7  ;  we 
al<iW„//,.i  V.  ««?((■«.■>,  :  l)e  (J.  &  S.  131  ; 
it  iV;^  V.  WHU,  1  1).  &  War.  439  ;  liird 
\.  Ilmri^.  L.  K.. !»  Kq.  204. 

U-)  Stnrhii  V.  HkkA-i,  1  V.  W.  3fK) ; 
Bi'c  RiiniUiU  V.  liiHtkn),  2  Vem.  42."). 

U)  •■  1  Ch.  Ca.  li)ti ;  itw  also  llnllidni/ 


V.  lliiilmiH,  .1  Vi-'.  210;  and  ( 'on hIimh  of 
llri'lnl  V.  niiii<i<rforri,  2  V.'rii.  (>4r>,  I 
Ec|.  Ca.  .Ml.  272,  pi.  7.  staled  inwt." 
.Ah  to  Mr.  .larninii's  statenn-nt  of  IliU 
Ciis',  S'e  (Mist,  Cliap.  .\.\ll. 

(m)  "  Why  not,  as  then'  was  a  trust 
for  erediturs,  which  nii^ht  have  ah- 
sorhtnl  all  ?  "     (Note  hy  Mr.  .fannan  ) 


sold. 


-(jg  PARTIAL   INTESTACY   AN»   RKSl'LTISd   TRUSTS. 

...U..KH  XX,.   advanced  («) ;  but  the  contest  in  «uch  cases  generally  lies  bH.en, 

— the  heir-at-law  and  the  residuary  legatee,  or  ne.vt  of  k„i,  wl.«. 

rest)ective  claims  are  di.scussed  in  the  next  chapt*«r. 

But  the  fact  that  there  is  a  trust  for  sale  .s  not  conclu.s.v.>. 
In  Re  West  (o)  a  testatri.x  gave  all  her  real  and  iK'r.sonal  property 
to  four  i«rsons  upon  trust  for  sale,  and  upon  trust  out  of  tl.« 
proceeds  of  sale  to  pay  debts  and  legacies,  &c.;  the  wd  contained 
clauses  for  the  indemnity  and  reimbursement  of  the  sa.d  trust..., 
and  apiwinted  the  same  four  iK-rsons  executors,  but  it  eontan.ed 
no  residuary  gift ;  Kekewich,  J.,  said  :  "  There  is  a  general  d.vs.. 
and  be.iuest  to  certain  persons  on  trust  for  sale  Those  w,,,,!. 
alone  do  not  settle  the  question,  as  I  might  stdl  find  the  trustee.. 

were  entitled  to  take  beneficially Hut  I  canriot  look  on  that 

trust  as  mere  machinery.  It  affords  a  strong  ind.catmn  that 
they  are  to  hold  the  proceeds  as  trustees  general  y  ;  and  he 
l..an.ed  judge  held  that  the  frame  of  the  whole  wdl  ...-wed  that 
the  donees  were  not  intended  to  take  the  surplus  beneticmlly, 
and  that  there  was  a  resulting  trust.  ,,,,,• 

In  Bans  v.  FcH-krs  (^)  a  testator  appo.nted  A.  to  be  h.s  executor 
and  after  maki.ig  various  bequests  gave  the  rest  and  res.due  of  all 
his  real  and  personal  estates  to  A.  •'  to  enab  e  lum  to  carry  .ut, 
effect  the  purposes  of  '  the  will :  it  was  held  that  there  wa.s  . 
resulting  trust  for  the  heir  of  the  real  estate. 

•■  And  here  it  maybe  observed." continues  Mr.  .larman(^),  thai 
where  the  portion  of  real  estate  left  undisposed  of  .s  a  .hatte 
interest,  it  devolves  upon  the  heir  as  personalty,  and  .8  transnnss.bl 
to  his  i)er8onal  representative  (r). 

'•  We  now  pnjceed  to  the  ca.ses  in  which  a  trust  has  been  he), 
n„t  f.  resr.lt.  there  being  an  api-areut  intention  to  give  the  dov.* 
as  well  the  btMieficial  interest  as  the  legal  estate. 

"  In  HHl  V.  Bishop  of  Lmuhu,  (.s)  a  testator  devised  h.s  p. 
petual  advowson  of  B.,  in  the  county  of  H.,  to  h.s  honoure 
mother-in-law  U.S.,  willing  and  .lesiring  her  to  sell  and  d.spo. 
thereof  to  certain  colleges.  Upon  the  refusa  of  one,  the  off. 
was  to  be  made  to  another,  in  a  prescribed  order  Item  li 
gave  to  his  said  mother-iu-law  his  freehold  lands  m  the  parish 


A»  tochattrl 
interest  de- 
volvinu   upon 
the  heir. 


C'awes  in  »  hiih 
ilcviw.f  li.'l'l 
lo  take  l>ene- 
lieially. 

Kffcot  of  <li- 
ri'Olion  to  sell 
to  certain  per- 
sons. 


(h)  Sceforexamp! 
5.Mv.  *fV   12r>. 

(o)  llitOO!  1  t'h.  S4. 

(,))  2  H.  &  M.  t«). 

(,y)   Kiist  ed.  p.  iVH). 

if)  U'rt  V.   Seedhim,  i  Vein.    LIS  ; 
ST"  aisj  H'"^*  V    P„H,ii,il«i'.  a  Br.  I'.  C 


Tonil.  44.  stated  HBte.  p.  7t»« ;   H"r 
V.   HVujfc,   1   Br,   v.  C.  m:  •>-'',«/ 
/*.»»#.  Itt  B.a^.  315;  Burhin.  h:;h, 
l.i  Siiii.  2«l ;    irAi'((7t«irf  v.  «- ""'". 
.liir.  140. 

(«)  1  Atk.  CIS. 
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()..  and  to  her  heirs  aiul  assifins  for  ever.     It  was  h<'l«!,  that  thf  <  luiTgK  xm. 

!)t'ii('fi(ii«l  interest  in   the  lamln  (s«)   iiuliuU'd   in   tho   fust   ilcvisc 

iliil  not  n'sult  to  tho  heir.     '  The  UPiit'ral  rule,    said  Lind   lliird- 

wiikc.  '  that,  whero  lands  aro  devised  for  a  particidar  innpos^-, 

what  remains  after  that  pnrjxwe  is  satisfied,  results,  admits  of 

several  exceptions.     If  .1.  S.  devis*-  hinds  to  H.,  to  sell  tlieni  to 

15.  for  the  particular  ad%antape  of  H.,  that  a»lvanta<;.'  is  the  oidy 

imriHise  to  be  served,  aceordinj;  to  ilie  intent  of  the  testator,  and 

to  be  satisfied  ]>y  the  mere  act  of  seljinf:.  let  the  money  >;o  whi-re 

it  will;    yet  there  is  no  prer-edent  for  a  resultiii';  trust  in  such  a 

caw.     Nor  is  there  any  warrant,  from  the  words  or  intent  of  the 

testator,  to  say  that  this  devi.se  severs  the  betiefic  iai  interest  :    it 

is  oiilv  an  injunction  on  the  devisee  to  enjoy  the  thinj;  devis^'t! 

ill  a  particular  manner.     If  A.    levises  lands  to  .1.  S..  to  sell  for 

the  hest  pik-e  to  H..  or  to  lease  for  three  years  at  such  a  tint-, 

there  is  no  resulting  trtist.'     There  were  in  this  caw.  his  Lortlship 

eliseived,   two  objects   of   the    testator's   benevolence.   (!.    S.    and 

the  collejjes. 

"  Lord  Hardwicke  atlverted  also  to  the  circumstance  that  the  word   \v.,i.l    iiii«f 
Ini.sl  was  not  made  use  of ;   Init  this,  thoujih  not  immaterial,  is  by  j|",'.,'''^,-,7jr'-'' 
no  moans  conclusive  ;    for  a  trust    may  be  created   without   that   nn. . 
wold,  if  such  an  intention  can  be  collected  from  the  whole  will  (/). 

"  His  Lordship's  statement  of   the  fjeneral  rule  nuiy  seem  to   iJistiiiciiuK 
clash  with  Lord  EldonV,  before  cited.     He  apiK>ars  to  have  con-   i>'t*<<n« 
founded  the  distinction,  so  clearly  marked  by  Lord  Kldon.  between  »,„!  s,,hj,riu>. 
a  dovist*  for  (m),  and  a  devi.se  subject  to,  a  particidar  purpo.se  ;  "  P'"'!'"'"'^ 
but,  as  the  case   before  Lord  Hardwicke  seems  to  belong  t<t  the 
latter  class,  it  is  in  accordance  with  that  distinction.     The  frame 
of  the  devisfi  and  the  contc.vfc  (foi    it  was  immediately  followed 
hv  it   devi.se,  clearly    beneficial,   to   the   same    per.son)    certainly 
favoured  the  constniction  adopted.     The  ca.se  suggested   by  his 
Lordship,  of  a  devise  to  A.  to  .s»'ll.  for  the  best  price,  to  H..  jjcr- 
haps,  is  more  op>n  to  doubt.     He  admitted,  however,  that,  inider 
a  devise  of  lands  to  be  sold  for  jjaynient  of  debts,  there  was  a 
clear  resulting  trust. 


(><)  Tims  ill  Mr.  .Tnrmiur.t  tixl ;  liul 
"lands"    irt    dearly     n    minprinl     for 

"  JtilvnttStm." 

(0  llalliday  v.  Htldmn,  :i  Ws.  21(» ; 
mill  we  King  v.  Ih-iii^nii,  I  Vis.  &  H. 
27;!;  S,ilti„<ii^h  V.  }i,tn,ti,  2!t  lieav. 
474.  :»  I).  K.  A  .1.  27!t  (on  the  wonl 
'■  ilmr-iil  ■')  ;  li<irrii  v.  Fnihi.  2  H.  * 
M.  liil  (■■  111  iimlilo  ■') ;  Hird  v.  Ilnrri". 
L  K.,  '.I  iOii.  2U4  (■■  ill  iiiii.siilir.itioir). 


-Villi  a  IniKt  will  nut  lir  i  niitril  l>y  (he 
wiinl  "  IniKl,"  if  an  iiiii'iilion  not  toilo 
so  appiars  liy  the  HJiiile  will  :  llu'jhi.< 
\.  krnii",  Williiim"  v.  Jlolurl",  nml 
Ciiifki  V.  Ililliiii,  all  ii-firrf<J  to  (wwl, 
pp.  710-1.  7lli-7. 

(h)  Sir  .|/<r</»>.«  \.  \\  iitKhiip,  3  Russ. 
:i")U.  where  the  woiil  '"  for  "  wa.s  read 
as  '■  rhaiL'iil  with." 
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CHAFTW  XXI. 

Eff»'ct  of 
expresHioiw 
importing 
bciufit  to  the 
devJBCO. 


l)f  expressions 
of  kiniltifHH. 


Of  (lesoribinj! 
(leviwe  by 
n-lationship. 


PARTIAL  ISTESTArV    AND   RESlTLTINO   TRUSTS. 

"  The  resulting  trust  for  the  heir,  in  lands  devised  for  a  parti- 
cular purpose,  is  excluded,  where  the  devise  contatns  expr..ss.on< 
imporing  an  intention  to  confer  on  the  devisee  a  benefit^ 

•^Thus  (r),  where  a  testator,  having  given   51.  to  hi    br.,the,. 
(who  was  his  heir,)  made  and  constituted  his  dear  y-belov..   wif. 
Ws  sole  executrix  and  heiress  of  all  his  lands  and  real  and  per- 
sonal estate,  to  sell  and  dispose  thereof^  at  pleasure,  and  to  pay 
his  debts  and  legacies,  L.  C.  King  held,  she  was  not,  after  payn.e,,! 
o    debts,  a  trustee  for  the  heir.     He  said  that  the  dev.s.  tha, 
the  wife  should  be  sole  heiress  of  the  real  estate,  did,  n.  .ver. 
respect,  place  her  in  the  st.ad  of  the  heir,  and  not  as  a  trustee 
Tor  him.    His  Lordship  observed,  that  it  was  plainer  by  reas.. 
of  the  language  of  tenderness,  his  '  dearly-beloved  wife,    .1... 
must  have  intended  something  beneficial  to  her    and  not  wlu 
would  be  a  trouble  only ;    and  what  made  it  still  strongn  wa 
that  the  heir  had  a  legacy.  „•       , 

•  That  these   two  circumstances   alone   ai.    no    «««...>.. 
nuite  clear.    The  former  occurred  in   Wych  v.  Packnujto.  (» 
whe^e  the  expression  was  '  my  dear  wife,'  and  yet  the  trust  . 
Teld  to  result';    and  the  latter,  in  RarMl  ..  Booke,,.),  where 
legacy  to  the  heir  was  decided  not  to  rebut  the  inference  of 

"  "'SiT  t^  devisee  is  merely  descril3ed  by  the  relationship, 
'niv  cousin.'   'my  brother,'   unaccompanied  by  any  part, cu 
expression    of    kindness,    the   argument    is   stdl   less   stron,, 
dei.natio«   being  merely   part  of  his  descr.p.on ;    th..u«h  c 
tl  nU-    in  Coni4hn>n  v.  Mellish  („),  the  fact  of  the  dev.soe  be 
dtS)ed  as  '  mv  cousin.'  and  that  of  his  being  as  nearly  r-la 
t  the  ttator  as  the  heir,  seen,  to  have  formed  the  grounds 
the  determination.    In  the  cases   of  that  perical    however, 
doctrine  of  resulting  trusts  was  not  so  mvanably  and  ste 
iaintained  as  it  now  i. :   and  many  posit.ons  to  be  found  ml 
are  inconsistc-nt  with  the   rules  at  present  establushed.    Nu 
description  of  the  devisee  is  certainly  a  circumstance  to  bo  at  en 
to   and  was  so  referred  to  in  a  case  by  Lord  Eldon,  n.  refer, 
u:Coni,ujham  v.  Mellish  (:) :    but  that  it  would  now  be  all. 
the  weight  which  was  given  it  in  that  ca.se,  is  not  probable. 


(•a«.  t.  fall).  -ilW. 

(„.)  Stated  supra,  p.  7tm. 

(r)  2  Veru.  42.'..  I  K.|.  <  «•  Al«.  ir2.y\. 

4:  and  *■•'  //"g'""  v.  ^.'"ih-.   l:t  Sim. 

mi. 


(V)  I're.  Hi.  :U.  1  E.  .  ('«.  .\h.-r 

8,  2  Vevii.  247  (('i(«Mi«g/ifl"(  v.  M< 

'  (z)  See  A'l'w;;  v.   I)ini'«»i.l  \- 

•>74      See  also  (xr  We'll.  V.-C. 

V.  >V.rA..«.  2H.  &  M."7. 
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Whore  tho  gift  to  tho  (U'visw  was  in  the  first  instance  expressly 
u,„m  trust,  and  the  trust  afterwards  declared  did  not  alworb  the 
whole  proiwrtv,  yet,  on  the  w'  ..le,  the  testator  having  described 
tho  devisee  as  his  most  (hitiful  and  respectful  nephew,  and 
liaving  expressly  declared  that  the  heir  should  take  nothing 
..xnpt  a  provision  made  for  him  by  the  will,  it  wa-s  held  that 
th.'  devisee  took  beneficially  subject  to  the  trusts  declare.l  (<i). 

•  In  licjrrs  v.  Rotiem,"  contin\ies  Mr.  Jarman  (h).  "  the  purpos»> 
oxpressed.  namely,  the  payment  of  debts  and  legacies,  was  not 
heiieficial  to  the  devisee  ;  and.  therefore,  unless  she  had  taken  the 
Mirplus.  she  would  have  derived  no  benefit  from  the  devise.  It 
lias  l).'.Mi  truly  said  '  that  where  the  purpost-  ex|>ressed  is  .something 
ii,  favour  of  the  party  to  whom  the  bcijuest  is  made,  the  presump- 
tion is  rather  stronge'r  that  the  benefit  siH>citied  is  the  only  benefit 
whi.  h  he  is  intended  to  derive  from  the  be<iuest "  (r). 

•  111  Ihimm  V.  nnrhe  (d),  a  testator  gave  to  his  frientls  A.  and 
15.  all  his  real  and  iR'rsonal  estate,  to  hold  to  them,  their  heirs, 
e.xecutors,  administrators,  and  assigns,  u|)on  trust  in  the  first 
place  to  pav,  and  charged  and  chargeable  with  all  his  ju.st  debts 
and  funeral"  exj)enses  and  the  legacies  thereinafter  be.iueathed. 
The  testator,  after  bwpieathing  .several  l.'gacics,  appointed  A. 
and  15.  executors.  Lord  Eldon.  C. :  -' The  cpiestion  is,  whether, 
ii|M)n  the  whole  will,  this  is  to  be  taken  as  a  devise  and  beipiest  to 
thfsi'  executors,  with  reference  to  their  olfice,  upon  a  tru.st  to  pay  ; 
or  as  giving  them  the  absolute  property,  subject  only  to  a  charge  ; 
and  1  think  the  latt«»r  was  the  intention.' 

•  01  this  case  Lord  Langdale,  M  H.  (c),  has  ob.served  that  Lord 
Eidon  gave  effect  to  the  words  '  charged  and  chargeable  '  (which 
he  had  place.l  in  oppo,sition  to  the  words  '  u|)on  *rust "),  on  .some 
around  which  does  not  ap{)ear  in  the  report.  It  might  be  that  he 
considered  the  last  words  in  the  will  as  explanatory  of  the  first. 

••  The  general  doctrine  was  much  discussed  in  Kiiuj  v.  D<'ni.im  (/"), 
where  a  testatrix  devi.sed  her  r.^al  estate  to  her  cousin  Maiy  A., 
wife  of  K.  A.,  and  to  her  cousin  Anibella  J.,  and  their  heirs  and 
assigns  for  ever  ;  subject,  mverlhdens.  In,  and  vhnnjinbU-  with,  the 
payment  of  the  annuities  thereinafter  mentioned  ;  and  she  be- 
iiui'athed  her  personal  estate  to  three  other  pr.sons,  subject  to, 
and  chargeable  with,  her  debts  and  legacies  ;   and  gave  such  three 


CIIAI'TKR  XXI. 


No  tniKl. 
tliimtili    woril 
"  tniNl "  uwil. 


.\h   to   till' 

rsprrsiifdpur- 
|MM*«»  of  thr 
ilrvi.m-  Im'iiik 
iH-iirticiAl  or 
not  to  tho 
ilevuiM-. 


I»ril  Iai>K- 
(lalr's  ri'iuark 
on  hiiuwn  V. 
rinih: 


jnl  lorrrtaiii 
itniiiiitii'S. 


(«)  Uiuihta  V.  Kmm,  V.\  .'^iili.  VMS. 
(».)  Finit  .il.  p.  :*». 
(fl  IVr  Sir  \S.  Crant.  in    Wnllun  v. 
W'lilun.  U  \'.-x.  S22. 
(./)  !.■>  \Vh.  -tUit,  18  Ves.  247.     Thin 


cast-  wax  ili-<i'h><!  at  tho  Kollf,  in  rcfer- 
fiic.'  cxcluHivi'lv  to  till-  piTsonal  tntali'. 

(O   1  Kit.  324. 

(/)   1  V.  &  B.  2110. 
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PARTIAL   INTKHTACY    AND   RK.XII/riN«    TRl'STS. 

persons  oqual  logarios.  l^.nl  '?Ulon  hold.  that,  the  devisees  of  ,|„. 
real  cstat*  were  not  trust«-s.  aft^r  payinji  the  annuities,  f.n  the 
heir  at  law;  his  Lordship  .onHiderinj?  the  intention  t<.  he  (air.,„lmg 
to  the  distinetion  stat<-d  hy  him.  ahvatiy  <|Uot^d),  that  thev 
sliould  not  take  merely  /.»r  llir  V'lrimsr  of  t»v,in;i  those  annuities, 
but  beiieticiallv.  suhjn-t  to  them. 

••  The  Court  of  Kind's  Heneh  had  made  a  similar  <h><isi..n  u|».ii 

the  same  will  («/). 

"  It  hapjK.ned  in  this  case  that  one  of  the  devisees  was  a  nmrru-.i 
woman,  and  the  other  an  infant  of  ftft.M.n  iH>rsons.  therefor,..  ,ll 
adapted  to  be  trustees,  lint,  thonph  L..t(l  Eldon  admitte.l  these 
were  circumstances  to  be  attended  to  (/<).  vet,  he  observed,  thut.  ,i 
they  were  trustees  upon  the  whole  context,  he  could  not  suv  that 
they  were  not  so  on  that  ground  ;  and  upon  the  singnhwitv  that 
the  testatrix  had  given  to  these  cousins  in  preference  to  n-are, 
relations,  a  sist^-r  and  aunt,  his  Lor.lslup  oiiserved,  that  ilie  iiii.-wH 
was,  she  had  made  the  disjiosition. 

"  Another  circumstance  in  the  ca.se  was.  that  the  testatrix  h* 
used  the  same  expres.sion,  '  subject  an.l  chargeable,',  m  the  In- 
quest of  the  iwrsonal  estate  [to  her  executors],  of  which  it  was  con 
tended  they  were  trust<>es,  in  consequence  of  having  etpial  i.-a.u 
given  them;  but  Lord  Ehlon  ob.served.  that,  admitting  tin 
construction  as  to  the  personalty,  which  he  thought  doubtful  uik. 
the  casea,  it  did  not  follow  that  the.  sam.-  words,  in  <lifTerent  pai.! 
of  the  will,  applied  to  a  dilTerent  subject,  were  to  receive  the  .saiii 
construction.  It  was  only  the  same  as  if  she  had  said  that  tl 
executors  should  not  take  the  jiersonalty  ben.>ficially.  but  li:i 
made  no  such  declaration  as  to  the  real  estate  {i). 

The  rule  laid  down  by  Lord  Eldon  in  Khuj  v.  Detmon  \n 
approved  and  applied  by  the  Court  of  Appal  in  Cr,>omr  v.  Cr<x,m  ( 
There  a  testator  gave  to  E.  all  his  real  estate,  "  upon  trust  nevertli 
less  to  pay  thereout "  certain  siiecified  sums  ;  the  will  contained 
bequest  of  the  personal  estate  to  E.  and  other  iieisona,  and  appoint 
E.  executor  :  it  was  held  that  E.  took  the  real  estate  beneficial 
subject  to  the  paynu-nt  of  the  specified  sums. 

•'  It  should  be  noticed,"  says  Mr.  Jarman  (/)), "  that  an  excopti 
to  the  dfK-trine  of  resulling  trusts  exist.s  in  regard  to  gifts  to  chant 


ig)  Smilhd.  VenHiimn  wKltiij,  Ki  Kast, 
283.  See  alao  the  cases  an  to  person- 
alty, diacussetl  in  the  next  section. 

(&)  Hr«^  BUnkhom  v.  Fenut,  2  Ves.  sen. 

27. 

(i)  As   to   the   case   of   Connln•■^   of 


llil'tiil  V.  llHiiijirford,  2  Vem.  ti 
see  ante,  p.  "t)2,  n.  (n). 

{))  r,'.)  !i.  'I"  .")82  :  aflirnied  ui  U.  F. 
1...  T.  81 1-  •i""  niatterof  theeonslrmi 
(It  thi-  panieular  »lli. 

ijj)  First  ed.  p.  ril2. 
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,1„,  rulp  being,  that  whcro  lands.  ..r  th.-  ronts  ..(  laiuls.  aro  pivon  to  '""tk.k  xx.. 
,  h^ritablf  i)uriM).s..s,  wliich  at  tli.<  tiino  .-xluinst.  or  arc  n'|>rcs«'nU'd 
torxhauKt,  tlK"  whole  rents,  antl  those  rents  increase  in  amount, 
,1„.    ,.xcP!W    arising    from    sueh    aii<;inenfation    shall    Im-    appro- 
,j.,t,Ml  to  charity,  and  not  ro,  by  way  "f  resulting  trust,  t<.  t!ie 

|„.jr  ;it  law  (^')- 

It  has  beiMi  observed  J)y  Lord  llanlwicWe  (/)  and  liord  Kldon  (w). 
thiit.  at  tlie  time  this  dfHtrinft  was  established,  the  rijjht  of  the 
h,.'ir-atlaw  under  a  vesnltinj;  trust  was  not  sntliciently  understtxHl. 
,„  it  never  could  have  been  adopted.  Uoth  these  great  Judges, 
l„,«vver.  acknowl.Hlge<l  it  to  he  a  jjrinciple  not  now  to  be  shaken. 

•  liut.  if  a  man  give  an  estate  to  trustees,  and  ti  !.e  notice  that  the 
ptivnients  are  less  than  the  amount  of  the  rents,  no  eas«<  ha.s  gone 
s,.  far  as  to  snv  that  the  costui  <|ue  trust,  even  in  the  case  of  a  charity, 
is  entitled  to  the  surplus.  There  would  either  be  a  residting  trust, 
„i  it  would  b'iong  t<.  the  person  who  takes  the  estate  "  („). 

If  ;lie  r)riginal  rents  were  divisible  among  several  objects,    the   .\|.|Kiiii.m- 
...■ncral  principle  is  that  any  increase  will  be  apportioned  among 
tlieni.  but  this  is  a  matter  for  the  disei-etion  of  the  Court  {o). 

\ii<l  if  a  testator  gives  property  to  a  cor[>oralion.  as  to  a  s|M'citic 
iM't  of  the  income  upon  charitable  trusts,  and  as  to  tlu-  residue  of 
the  iiwome  (siM'cifying  the  amount)  for  the  benefit  of  the  corpora- 
tion, and  the  income  afterwards  increases.  t1\e  increase  will  be 
apportioned  (/')•  l^"*^  *'»'  n'ft  '"'ly  '«'  •'*•'  •■x[>resseil  that  the  corpora- 
tion takc^  the  whole  income,  subject  to  the  payment  thereout  of 
(■.•rtain  definite  sums  for  charity,  and  in  that  case  any  increase  in 
tlie  income  goes  to  the  corporation  (7). 


•il  Thitfiiril  Srhiml  Cmt,  8  Co,  l:MI ; 
Duki  s  Cli.  IVcM.  71  ;  Sultim  ('(lUfieU'ii 
( ,(«.  10  l{il>.  :tl  :  l>iiki',  «8;  .\U.-(Jiii. 
V,  .li,hii.-m.  Ami).  Xm-,  AU.Uin.  v. 
.S>ir;<.  Anil).  201  ;  Atl.-deii.  v.  Haher- 
da-h'  r«  '  ■•rnfiny. 4  Ur.  V.  C.  ItlH  ;  h.  c. 
iii.ra.  Alt.-din.  V.  Tiiiiiiii.  2  Vf».  jun.  1  ; 
Atl.H'ii.  \.  CiiiiHliy,  2  VVrii.  :('.•".  713; 
:i  MiiiUI.  353;  2  .1.  &  VV.  305  n. : 
sir  also  Hr  .liJilin.  7  Vi'.-f.  340 ;  All.- 
dill.  V.  W'liumij,  l.'i  ib.  231;  Ki' Anhtim'n 
Chtinln.  27  Ufa.  115;  Alt. -den.  V.  Wax 
CliKiidliii'  Comfxiny.  I<.  K..  t>  H.  L.  1  ; 
Minhant  Tuyhr''  ''".  v.  .4«.-f.Vn..  L.  1?.. 
(i  ell  :\\2;  Aberdetn  VnirimHii  v. 
/»,«(.  L  K..  I  H.  1-  Sr.  2«9.  RikI  til- 
I  i\^' « tin  clmritablc  trusts  of  piTsoniilty. 
piii-t.  p.  718. 

(/)  Amlj.   ino. 

(»l  2.1.  &  \V.  307. 

(n)  Lonl  Kldon.  in  All. ■<:>■)).  v.  Miii/or 
,:fl!ritl<il.2.}.  &  W.  •«'7  :  nn-l  Ml  -H'u. 
V.  SliinHirn'    CiimiKinij,    2    Ituss.    443; 


.{ll.-llrH.  V.  I'orJiriiiiiirs'  Cn.,  3  My.  't 
K.  534.  Sci-  also  Mni/or  nf  Ikiirhij 
V.  All. -lint.  (')  II.  ]..  Cii.  310.  iSiit  as 
<liarilal>lc  ilispiwitioiis  of  lamln  l)y  nill 
ari'  prihihitifl  hy  t  •  stat\it<-  of  !»  (!fi). 
2,  c.  30  (antr.  p.'  241,.  unliss  in  favour 
of  ftrtaiti  ol)j<-<*s,  this  (piostion  rarely 
occurs,  cxiipt  uuiliT  wills  which  aro 
prior  to  the  statutf."'  (Note  by  Mr. 
.larinan. ) 

(<))  .I«.-^•.H.  V. ./.»!/.,  Clhqe.  20  B<>a. 
103;  Alt.  (It II.  V.  Mnirhanl.  I,.  It.,  3  K.|. 
424  ;  Kt  CiimyiUn  I'hmitif-i,  IH  Ch.  I). 
310. 

(p)  .Ut.-tlen.  V.  CixipiTK'  Co.,  3  Bea. 
29  ;   .\ll.(!i  II.  V.  Itrii))n.t'  ( ',).,  4  15ea.  07. 

(7)  Mirrir.i'  t.'omiMini/  v.  All.-Hin.. 
2  Kli.  N.  S.  105;  All -ddi.  \.  Smiithu «. 
2  R.  &  M.  717;  Att.deii.  v.  Hn>-ti,l 
t'orp..  2  .1.  &•  W.  204;  .\ll.-(l,ii.  v. 
Hr;ziii  .\n.if  (•nil..  2  CI.  &  I".  205  ;  All.- 
!.'•«.  V.  I'liriliiiiiiiirii'  Cii..  3  My-  &  K. 
534 ;    .IW.-fi'  H.  V.  Iliiicer.i   1  o.,  0  Bca. 
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PARTIAL  INTESTACY   AND   RESULTINO   TRUSTS. 

Where  there  are  two  sets  of  trustees  and  all  the  beneficial  trm 
fail,  the  question  may  arise  which  set  of  trustees  w  ent.tl.-.l  to  tl 
legal  estate,  and  the  advantages  accruing  from  it.  In  M„, 
Wallis  (r)  land  was  held  umler  a  deed  in  trust  for  L.  S.  m  f.-.-.  L. 
by  her  will  devised  the  land  to  trustees  upon  trust  for  sale  aiui ., 
of  the  proceeds  to  pay  debts  an.l  legacies,  the  legacies  b«.n.g  ^pmti 
in  a  certain  papr  marked  A.  This  papr  was  not  forth.nnui 
The  trustee  untler  the  deed  claimed  to  be  entitled  to  r.-tum  t 
land  for  his  own  benefit,  subject  to  the  testatrix's  debts,  uh, 
he  offered  to  pav.  but  it  was  held  that  he  was  bound  to  conv.v  f 
h»nd  to  the  trustees  of  the  will.  In  Re  Uishmar  («).  however,  H.  v 
entitled,  subject  to  certaiu  life  interests,  to  an  equitable  .vvvrs, 
in  fee,  in  land  vested  in  the  trustees  of  A.'s  will ;  B.  deviW 
real  estate  to  tru.stees  upon  trusts  which  failed  before  the  .vv.rs 
fell  into  passe-ssion  :  it  was  held  that  the  trustees  of  B.  s  w.ll  w 
not  entitled  to  call  for  a  conveyance  from  the  trustees  of  A.  s  « 
The  (^ourt  of  Apf>cal  .said  that  the  decision  in  Onslow  v.  Wn 
turned  on  the  fact  that  in  that  ca  ..  the  trustee  had  duties  to  j 
form.    In  neither  case  did  the  Intestates  Estates  Act,  1884,  api 

m.  -Resulting  Trust  for  Next  of  Kin.-The  general  princ 
has  been  already  stated  by  Mr.  Jarman,  that "  if  a  will  fails  t.,  n. 
an  effectual  and  comj)let*-  disposition  of  the  whole  of  the  testat 
real  and  personal  estate,  of  <curst>  the  undisposed-of  interest,  whd 
legal  or  equitable,  devolves  to  the  person  or  persons  on  whom 
law,  in  the  ab.sence  of  disposition,  casta  that  species  of  proiH>rty 
Thus  where  a  testator  gives  his  real  and  personal  estate  upon  t 
for  conversion,  and  onlv  partially  disposes  of  the  beneficial  mte 
there  is  a  resulting  trust  for  the  next  of  kin  of  the  uiulispo^e 
residue,  so  far  as  it  arises  from  the  personal  estate  (u).  The  .« 
rule  applies  where  there  is  a  trust  for  the  conver.sion  of  in> 
into  land,  and  the  objects  for  which  conversion  is  directed  i.i 
fail  («). 

Where  a  testator  is  entitled  to  a  sum  of  money  charged  ..n 
estate,  and  rai»able  for  his  benefit  in  any  event,  it  is  pMsonal  .s 
and  if  part  of  it  is  undisposed  of,  it  goes  to  his  next  of  km  and 
not  sink-  for  the  benefit  of  the  estate  («•)•     But  if  the  testat 


.T.Hi :  An.-ihn.  V.  Trinity  Coll..  24  Ilea. 

38:i;  SrmlhnuilloH    Corp.    v.    Mt.-din., 

fi  H.  L.  ('.   I  ;    lirvr:-hi/  Ciirp.   v.  Alt.- 

Gev..  ti    H.    L.    ('.    SIO:      1"    ''*»■    "■■ 

(r)  1  M«c.  &  <:.  "''Mi. 


{•,)  118911  1  I'll,  ■i.'ia 
(t)  Ante.  p.  701. 
(ii)  KiJiinmmw  Tiiiilor.  2  ttr A  < 
(i)  Post,  Chap.  XXU. 
(«.)  Simmmn   v.    Pill.    U    l^  - 
<r,n.  antf.  p.  ;W'.>.  n-  (•■<)• 
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,.|,titl«l  both  to  thP  estttto  and  to  tho  ohar«c.  niul  iimk.'s  a  .li^-  ';«*J;t«»^»«1[- 
position  of  the  estate,  it  is  a  question  of  intention  whether  the 
Ihiirpe  merges  in  the  estate,  or  is  kept  alive  for  the  In-nefit  of  t!ie 
testator's  personal  estate  {x). 

H..fnre  the  nassinc   >f  the  Executors  Act,  IHIiO,  the  presuniption  Wh.n  .x.K.r 
w  IS  that  if  a  testator  appointed  an  executor,  he  meant  lum  to  tak.    „„,,i,p,.^,, .,, 
iHMuticially  all  iiersonal  prop..rty   not  dispose.!  of  l.y   the   w.ll.  r...uh.f..r 
Since  tiie  act,  an  executor  is  a  trustee  for  the  next  of  km  of  any 
nsidue  not  expressly  disposed  of  W  the  will  (//),  unless  it  apin-ars 
bv  the  will  that  he  was  intended  to  take  the  residue  iM-neKcially  (:). 
If  however,  there  are  no  next  i>f  kin,  the  presumption  in  favour 
of  the  executor  arises  as  under  the  old  law,  l.iil  it  may  be  rebutted, 
in  which  case  the  executor  is  trustee  for  the  crown  (.«).     I'l  im.i  facie, 
therefore  an  executor  is  not  beneficially  entitled  to  any  pro|MMty 
,u,t  expressly  disi^sed  of  by  the  will,  even  if  the  terms  of  the  will 
shew  that  the  testator  considered  that  it  di-posed  of  ail  his  pro- 
perty (6).     But  an  intention  that  the  executor  shall  take  Ixmeficially 
may  apiiear  from  the  general  scheme  of  the  will  (c). 

If  a  testator  expressly  betjueaths  the  residue  of  his  iM'rs.Jiial  \vii.rvn»i.lu. 
estate,  the  question  whether  the  residuary  le<;atee  is  to  take  bene-  '^*.;|,7;.';",j';,„, 
licially  or  not  is  a  question  of  construction,  to  be  decided  on  the 
language  of  the  testator.  The  question  generally  arises  wlien- 
the  residuary  legatee  is  also  appointed  executor  (</).  In  the 
(xse  of  Diiuson  v.  Clarke  (e),  refencd  to  above  by  Mr.  .larman,  the 
prsonal  estate  was  bequeathed  to  two  ixusons  upon  certain  tiusts. 


(j-)  ./»*»*<«  V.  \\eh»ler,  4  U.  M.  &  (J. 
4"4  (di-cil):  Ki  l>uke  nf  SimfriH, 
V,  1.  T.  7.">:»:  t'ricf  V.  John.  |im>5| 
I  ch  744.  S.H-  nlso  Kf  U«h.  lI'.HMil 
1  111.  UTS;  Ke  (liblHiii,  [\'3>M\  I  t'll. 
:ili7.  Thi'sc  cases  are  al80  ri'ffrnHl  to 
post.  Chap.  XXVI. 

(./)  The  fxwutor  does  not,  under  tliis 
(l<Htriiii',  take  thr  whole  of  what  is 
coiiimnnly  ohIUhI  "  rexiilue,""  for  hi-  dews 
not  take"  lapsed  legacies  or  proiMTty 
ill.  'rcliially  (li«p<)M-<l  of  ;  we  the 
('a.*-i  cited  ante,  p.  498. 

(:)  Sometimes  an  apportionment 
l>etwcen  heir  and  next  of  kin  is  neces- 
sary, as  in  He  Cameron,  2(>  Ch.  1).  19. 
mile.  p.  705,  n.  (g). 

(«!  MiddUton  v.  Spicer.  1  Br.  ('.  V. 
■m  ;  J.ihnflone  v.  Ilnmillim,  11  .lur. 
N.  S.  777  ;  Crttdock  v.  Omn,  2  Sm.  <Si,  < !. 
241 ;  TnyloT  v.  Haygnith.  14  Sini.  8;  He 
Kmu-lt/i.  28  W.  H.  97.'>  and  other  ca»<» 
cititl  aiiU-.  pp.  4'!!8  ~<-4.     TrinKi  facie 


the  presumption  is  nlmlti-d  if  the 
testator  l)ei|ucaths  a  h-KBcy  to  a  sole 
executor  or  eipuil  legaiies  to  several 
executors  ;  and  this  counter  presump- 
tion may  in  its  turn  he  rebutlol  hy 
parol  evidence.  Tin-  cases  are  referral 
to  in  Clui]).  XV.,  ante.  pp.  498  .sei]. 

(/,)  ./«/./  V.  .hihr,  2<l  Ben.  :»4 ; 
Trnrrr"  v.  Trnverx,  U  H..  14  Kc|.  27.^i. 

(f)  lliiiiiioii  V.  Hiiniion.  2  H.  &  .\l. 
2:n  ;    lllltrrsllnll  V.  (lliill.  21    Hi  'i.  alS  ; 

Fii,/,  V.  Fiif/f.  27  I-.  n.  \r.  .■>!• ;  II  iV/mm- 
v.Arkle.h.  K..7H.  L-IMMl. 

id)  In  ll,Utr-il»n  V.  Ilrof,  21  15ea. 
."il8,  the  residue  was  niven  "  to  my 
executors,  A.  and  15."  ;  their  rinht  to 
take  heneticially  does  not  appear  to 
have  b»"en  questioned.  In  Por^nns  v. 
Siiihrtl,  9  I'r  .">78.  wluie  a  similar 
eoiistructiou  prevail.-d.  the  wimliiig  of 
the  will  was  verv  spe<ial. 

(f|   18  Ves.  247. 
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which  ilid  not  oxhauHt  the  beneficial  inU'ieHt,  and  th.-y  w».| 
afterwards  apiM)intod  cxPcutorM :  it  waa  held  that  they  t(Ki 
the rPMidue  beneficially  (/)•  H''""'  v.  Cox (?/), R<mmm  v.  Miirh.U (/, 
Re  Hen»hnu'(l),  and  yvilUnms  v.  RM-rt"  (y),  were  similarly  ,1.  ,1,1,., 
So  in  Williams  v.  Arkle  (k),  a  testator  apiiointed  his  fricn.l  (i. 
executor  and  trustee,  and  iMHju.'atheil  to  him  a  legacy  o{  iSHi 
he  also  bequeathed  various  loKaci*-  m.l  annuities  to  his  wif,-  ar 
near  relatives  and  other  prsons,  and  nave  all  his  real  ewtut.'  ai 
the  residue  of  his  jHTsojial  estate  to  0.  A.  :  it  was  held  from  tl 
general  scheme  of  the  will  that  an  intention  apfR'ared  tluit  (J. 
should  take  the  real  and  residuary  {lersonal  estate  iMMiWiciall 
But  in  Mapp  v.  Elcock  (I)  the  House  of  Lords,  while  approving  t 
reasoninK  of  Lord  Eldon  in  Ddimon  v.  Clarke,  hel.l,  on  the  co 
structionof  the  will  in  the  caw  before  them,  that  the  executors  w* 
tniste.'s  for  the  next  of  kin.  A  similar  construction  prevaii.Mi 
Mullen  V,  Hoinnan  (i>i). 

In  W(km1  v.  Cox  (supra),  the  construction  was  aided  by  the  fi 
that  the  gift  was  to  the  residuary  legatees  "  for  their  own  i 
and  benefit  "  («)•  But  in  the  case  of  a  gift  to  a  married  wmi 
"  for  her  sole  use  and  benefit,  inde]>ondent  of  her  husband,"  tli 
words  may  l)e  held  to  indicate  that  she  is  to  take  as  if  she  w 
a  feme  sole,  and  not  necessarily  for  her  own  benefit  (o). 

Although  the  f;ict  tliat  a  testator  has  b<'queathed  lega( 
to  his  executors  is  generally  sufficient  to  prevent  them  from  tak 
the  residue  beneficially  by  virtue  of  their  office,  this  nil."  ,1 
not,  it  seems.  .i[.ply  where  the  ivsidue  is  expressly  bequeatl 
to  them  ip).  Li  SaUmnrsh  v.  Barrett  {7),  howevei-.  Turner,  L 
in  deciding  against  \W  e\ecutors,  laid  considerable  stress  i.n 
bequest  of  the  lega>  i.'s  tuid  also  on  a  provision  contained  in 
will  for  the  trustees'  indenmity  (r) 


(/■)  See  fiirtlior  as  to  Kiftv  ti)  I'xo- 
cutora  b«'iu-li<iallv.  ('ha!>.  XM. 

(3)  2  My.  &  fr.  t;84. 

(h)  15  \V.  K.  5.->2. 

(,)  34  U  .1.  Ch.  ;»8. 

(j)  27  L.  .1.  Ch.  177 :  fc.Uouv.l  in 
Murrmm  v.  .U'fermii,  1 1!H)I )  I  Ir.  :»!(>. 
A«  to  thf  c-rtcct  of  fxprcssiims  of  kiml- 
nesH,  oiH'  anti',  p.  7 10. 

(*■)  1..  K..  7  H.  I,.  <m. 

(I)  i  I'll.  7«3.  (Klldtrk  V.  Mupp);  3 
H.  I-.  (".  492. 

(m)  1  Coll.  li(7.  S»M_'  also  Soiilhovw 
V.  Bnlr.  2  V.  &  B.  3'.Mi;  AndriW 
V.  Andreu:  I  Coll.  •>8<'> ;  K'fri  v. 
»u-Af.v.  2  H.  &   M.  (•<»,  ant,-,  p.  70S ; 

Jiriini-1  \  ■  I''  ""tl-  ■'  ■"*''"•  ''*'" "  '•  •"'•''  =  '^"■■'' 
V.  SledmutK  2l>  lli^a.  4!)"!;  .inil  Jlncri'  v. 


Piilri'-l«(Hi.  I  I'r  &  Sm.  '82.  wlipro 
Crown  tiMjk  in  .lifaiilt  of  next  of 
He  WAy,  119071  2  Ch.  84  :  [llioHl  1 
71,  waa  a  dear  ca«'. 

(n)  Compare  Irvine  v.  Siilllniu, 
Gnu/  V.  (J my.  post,  p.  717. 

(,',)  .S7mWw  V.  .SViri/on.  ;i  .My.  &  Cr 
lie.  Hilly  K  TrmU,   ^    I-    V-    Ir. 
Tliis  constiuvtion  may  bi-  alficl,', 
the    Marrii'd  Wonun's    I'n.pcrty 
in  oasis  falling  witliin  tlu-ni. 

(p)  /.'.  Ili,ixf„iu:  34  I-.  •!•  Ch. 
llillerxidii  V.  drove,  21  llt-a.  .MS.  . 
(libhi  V.  Iliimsry,  2  V.  &  H.  234 
anti'.  p.  482. 

(q)   3  I).  I'.  &  .T.  27!l. 

J,)  Compiiri'   Hnmtm.  v.  Mileh' 

W.  l{.  r,r,-2. 
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If  „  f.'>.tator  K'lWf*  th.«  n-Miiliie  to  his  PXt-riitore  for  «u<h  i.urjHMWH  .  timicn  xxi. 
.,.  ihi'V  t»iink  tit,  tlu'v  hoKl  it  us  tru»t»'es  for  t»u-  lu-xt  of  kin  (»). 
'^  Vft'-r  tin-  paiwiiiK  of  tlu'   Exo«-ut«>rs  Act,  !«;«>,  a  Au\M  *'\inU'i\  K».vut<>r« 
(,„'  Mmi.-  tiiiif,  whi'thor  th.'  a.t  liml  intr.HliKv.l  any  ii.-w  priiwipK-  ^^'■•-  '***' 
,',f  loiistnu'tion  in  taws  whori'  rosiiluary  ixMsoniil  fslai.'  is  Im-- 
Hiratlifil  to  oxiHutors    for  purpose's  whirU  do  not  vxliaust  tin- 
LiWicial  intort'st  (t);  but  it  has  Invn  scttlod  that  th.-  art  has  no 
,,,p|i,ation  in  su.h  casos  («).     An  ox.-cutor  who  is  a  trustt-.'  for 
tlu'  n.'xt  of  kin  by  virtm-  of  the  act  is  not  an  I'xpress  trust»«t>  (v). 

Wlifiv    a    testator    b.-quoaths  his  resiiluary  |jersonal  «stato  to  Wh|j^'_^^ 
,  ,HM^on  who  is  not  an  executor,  or  is  only  one  of  two  or  more  ",'^^^"1 
;.,:...utors.  for  speoifiod  purposes,  whi.h  do  not  exhaust  the  bene-   -^^^^^-t,"- 
til  Jul  interest,  the  question  may  arise  whether  tlie  legatee  us  mteniled  ,.x.iui-.r. 
to  take  the  surphis  for  his  own  benefit,  or  wliether  fie  hoUla  it  subject 
to  a  resultiiif?  trust  for  the  next  of  kin.     Tlie  principle  above  stated 
w  iipplieable  to  devises  of  real  estate  («•),  si>ems  to  apply  to  be- 
i.uests  of  iKMSonalty  (x).     In  Clarke  v.  Hillon  (//)  a  testator  gave 
all  his  iKUSonal  estate  to  his  grandstm,  J.  I'.  H.,  his  exwutors, 
aiii.iii.istrators  and  assigns,  '■  subject  to  the   payment  of  debts, 
k..racie.s,  and    iRMsona!    exiH-iises,  and  to  the  trusts  hereinafter 
(•(mtuined,"  upon  trust  to  convert  and  "  to  stand  posses,s«'d  of  the 
said  trust  moneys,"  upon  trusts  which  did  not  exhaust  the  funds  ; 
it  was  held  that  the  grandson  took  the  residue  beneficially  {:). 
A"aiii,  in  Irvine  v.  Su'livan  (a),  the  residue  wa.s  given  to  the  executors 
11^)11  tru.st  to  convert  and  after  payment  of  debts,  &c.,  to  pay  the 
not  residue  to  P. "  to  whom  I  give  and  bequeath  the  .same  absoluUdy, 
trusting  that  she  will  carry  out  my  wishes  "  :  subject  to  the  pay- 
iiriits  liirecti'd  by  the  testator,  it  was  held  that  D.  took  the  residue 
bi-neficially.     Much  stress  was  laid  on  the  word  '"  absolutely."      So 
it,  Morriwn   v.  M'Ferran  {(,),    where    the    residuary  legatee   was 
one  of  two  executors.     On  the  other  hand,  in  Re  West  (e),  the 

K. 


,l.-  V.  Mitri.,n,  V, 


(.)  It:.  1/  V.  Jnmtiiii.  1  S.  &  f<t.  •«'.•; 
F,„cl<r  x.'a.trlike.  1  K.  &  My.  232; 
IliirU.  V.  llristoii;  10  .Jiir.  N.  S.  UI!t.-> ; 
)'.,;;/'  hriih  -Vc)  V.  Omj  Chemj  Ni  i).  I..  K.. 
I)  I'.i'.  :tSl  ;  fn-.lon  v.  AViih,  31  Ij.  K. 
Ir.  ITS;  lldlfe  v.  Hnljitnny,  tl',Ml4]  1  Ir. 
I!.  4HH.  Ax  to  Uibhn  V.  liiniiMij,  2  V. 
&  li.  SI4.  wo  EUix  V.  Si  Iby.  1  -M.  &  <  'r. 
■JHii;  lliicklt  V.  Hrliluw.  supra. 

(0  Ia,ix  v.  '..>;..  8  15<'a.  472;  Salt- 
m-ir«/i  V.  Bnmll.  3  U.  F.  &  J.  279: 
Andracw  Anilreu;  1  foil.  ()S«. 

1,-1  WilliiimM  V.  Arkk.  U  H..  7  H.  I.. 
iKHl ;  Hi  lt„by,  ll!Mt71  2  C-h.  S4,  ll<.>U8]  1 
(•!•..  -!. 

(r)  lie   Liinj.  llSttttJ   2  Ch.    14'.t;  Itt 


M-(',iiU(iiid\i  TniKtM,  LI'JOS]   1  Ir. 
327. 

(«•)  Ante.  pp.  7(M>  hoci. 

(r)  /'( iiliin  V.  Ihiwtiiin,  !t  W.  U. 
3(M>;  I'liri/  V.  ('.in/.  2  Sell.  &  L.  173 

(y)  L.  it.,  2  K.|.  810. 

(:>  Tliv  testator  appoiiitcil  four 
piTHous,  imludiiiK  tin-  Kraiidsoii.  to 
lx>  his  .xwutorsi,  but  thi.s  fact  tlois  not 
appear  to  havo  atlirtc<l  tlieeonstructioii. 

('()  L.  H,  8  Kq.  t)73.  Compare  Wray 
V.  tiroi,.  a  Ir.  Ch.  K.  218. 

(fc)  (l(H>l|  1  Tr.  K.  3tS0. 

(r )  [  1  iHM  •  1 1  Ch.  84.  Btattil  ant  o,  p.  708. 
Compare  Stiibli'i  v.  Sargon,  3  Sly.  &■  Cr. 
."i07,  ante,  p.  4S1. 
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PARTIAL   INTESTACY   AND   RESULTING   TRUSTS. 


CHAPTEB  XXI.   residuary  legateps  were  held  to  be  trustees  of  the  surplus  perse 
estate  for  the  testator's  next  of  kin.     In  this  case,  however 
property  was  given  to  them  upon  trust  for  sale,  and  tlnv  w 
also  executors. 

The  distinction  is  between  a  gift  for  a  particrular  purpose  oi 
and  a  gift  subject  to  the  performance  of  a  particular  purpose. 

Charity.  The    general  principle    stated    above  with    reference  to  : 

estate  devised  for  charitable  purposes  (rf),  applies  also  to  persona 
Accordingly,  where  a  testator  bejpieathed  a  sum  of  money 
charitable  purposes  to  be  applied  in   a   manner  which  did 
exhaust  the  whole  fund,  it  was  hold  that  the  surplus  was  nei 
theless    dedicated    to    the   general    purposes    indicated    by 
testator  (e). 


Where  whole 
trust  is 
iiideSnitr. 


In  addition  to  the  cases  above  mentioned,  reference  mav  1 
be  made  to  that  class  of  cases  in  which  the  question  arises  whet 
the  testator  intends  to  create  a  trust  at  all ;  if  he  does,  a  furl 
question  may  arise  whether  he  has  indicated  the  objects  of 
trust  with  sufficient  clearness,  o.-  whether  they  are  so  indefi 
that  the  trust  fails  to  take  effect,  and  there  is  a  resulting  trust 
the  residuary  legatee  or  next  of  kin.  These  questions  are 
cussed  in  Chapter  XXIV.,  in  connection  with  the  doctrine 
precatory  trusts. 


Destination 
of  particular 
estates  void 
in  their 
creation. 


Ulterior 
estate  held 
to  be 
accelerated. 


IV.  Acceleration  of  Future  Interests.— (1)  As  to  Renlti 
"  Another  question,"  continues  Mr.  Jarman  (/),  "  which  has  I 
agitated  between  the  heir  and  devisee  is,  whether  if,  ii 
series  of  consecutive  limitations,  a  particular  estate  be  void  in 
creation  from  being  lin.'ted  to  a  person  incapable  by  law  or  refus 
to  take,  the  remainders  immediately  expectant  on  such  estate 
accelerated,  or  the  interest  in  question  descends  to  the  testat 
heir  at  law  as  real  estate  undisposed  of. 

"  The  early  authorities  are  clearly  in  favour  of  the  accelerat 
Thus,  it  is  laid  down  in  Perkins  (r/),  that,  '  if  a  man,  seised  of  1 
devisable  in  fee,  devise  it  to  a  monk  for  life,  the  remainder  ( 
stranger  in  fee,  and  the  devisor  dies,  the  monk  being  alive,  in 
case  the  remainder  shall  take  effect  presently.' 


(rf)  Ante.  p.  712. 

(()  Att-dtn.  V.  Draper))'  Co.,  2  Boa. 
aOS  ;  Bishop  of  Hereford  v.  Adanui,  7 
Vi<».  324  i  AU.-Gtti.  V.  Eartuf  tCi'viM- 


gen.  3  Br.  C.  C.  374. 

(/)  First  cd.  p.  513. 

(y)  Sec.  5«7.     See  also  8».  ml,  [ 
and  Sliepp.  Touchst.  435,  4.")!. 
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"  So  it  was  held  by  <iawdy,  in  Fuller  v.  FuIU-r  (k),  (thoujih  the 
cm.'  did  not  raise  the  point.)  that  if  the  devisee  of  an  e.state  tail 
refuse,  the  devisee  in  remainder  shall  take  inunediately.  And 
the  Hiirno  point,  in  regard  to  a  devisee  for  life,  was  maintained 
arput'iido  in  Archbishop  Cranmer's  Case  "  (/). 

Anil  if  land  be  devised  to  A.  for  life  with  remainder  over,  and  the 
Jevist'  to  A.  is  void  under  sect.  15  of  the  Wills  Act,  the  remainder 
takes  effect  at  once  (/).  The  same  rule  applies  if  a  devise  of  a  life 
estate  is  revoked  by  the  testator  (k). 

•  The  doctrine,"  a.s  Mr.  Jarman  points  out  (/),  "  evidently 
pnxeeds  upon  the  supposition  that,  though  the  ulterior  devise  is  in 
terms  not  to  take  effect  in  po-ssession  until  the  decease  of  the  prior 
devisee,  if  tenant  for  life,  or  his  decease  without  issue,  if  tenant  in 
tail,  yet  that,  in  point  of  fact,  it  is  to  be  read  as  a  limitation  of  a 
reniainder,  to  take  effect  in  every  event  which  removes  the  ptior 
estate  out  of  the  way.  Such  a  principle  is  familiar  in  its  applica- 
tion to  the  case  of  an  estate  for  life  being  determined  by  forfeiture." 
In  Vrarien  v.  Brady  {m)  real  estate  was  devised  to  A.  for  life,  with  a 
proviso  that  if  she  made  any  voluntary  or  involuntary  alienation 
of  the  income,  her  life  estate  should  determine  as  if  she  were  dead  ; 
.ihe  forfeited  her  estate,  and  it  was  held  that  the  remainder  was 
accelerated. 

Where,  however,  the  particular  estate  which  fails  is  followed  by 
a  contingent  interest,  and  that  by  a  vested  interest,  the  ultimate 
interest  will  not  be  accelerated  by  the  failure  of  the  particular 
estate,  but  there  will  be  an  intestacy  until  it  is  ascertained  whether 
the  contingent  interest  will  take  effect  or  not  («).  Thus  in  Re 
Toiriusend's  Estate  (o)  real  estate  was  devised  u|K)n  trust  to  convert 
anil  pay  the  income  of  the  proceeds  to  A.  for  life  and  after  his 
death  upon  trust  for  his  children  in  equal  shares,  with  a  gift  over 
in  case  A.  should  die  without  leaving  issue  ;  the  will  had  been 
attested  by  A.'s  wife,  so  that  the  gift  of  his  life  interest  was  void  ; 
A.  had  no  children ;  it  was  held  thut  until  A.  had  a  child,  the 


rnAPTIB  XXI. 


Whrrr  (Ic-viKo 
of  life  rHtat<> 
i.s  vciiil  or 
rt'vokixl. 


Korft'iture. 


I'arlH'iilnr  o»- 
tatf  followwj 
by  cotitingent 
intcri'Mt. 


(A)  Cm.  El.  422.  .So  whrri'  tlip 
ileviaee  ill  tail  dii-l,  though  he  left 
isKui'.  Hiillnn  v.  SimpmiH,  2  Vurn, 
72S  ;  hilt  sw  now  I  Vict.  c.  2ti,  h.  32. 

(il  l)v.  310a. 

(il  ./««  V.  Jiiff-bn.  3  Ch.  U.  703. 

(A)  tfiinfon  v.  Lainmn,  18  Bra.  1  ; 
.')  1).  M.  &  <;.  754  ;  Rt  Johnnon,  68  L.  T. 
20. 

(/|  KIrKt  e<l.  p.  513. 

(m)  L.  K.,  4  Eq.  209 ;  4  Ch.  2Wi. 
Part  oi  the  property  belonged  to  the 


testator,  and  an  to  the  rcHt  hi-  had  a 
|K>w(T  of  apjiointnii'iit.  A.»  regards  tho 
part  whieh  heloiigiil  to  hini,  it  Heems 
that  the  remainder  would  have  been 
aeeelerated  irrespectively  of  the  Hpccial 
tci-ma  of  the  proviso.     .See  post.  p.  72.">. 

(»)  Oarrick  v.  Errington,  a  Br.  P.  C. 
391.  In  this  ease  the  settlement  was 
of  an  ci|uitable  fee  simple  by  dit-d  ;  sec 
llapkinjt  v.  Iluplcinn,  1  Atk.  597. 

(o)  34  Ch.  U.  357. 
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and  during  the  life  of  A.,  so  long  as  he  had  no  children,  the  income 

belonged  to  the  lieir  at  law  of  the  testatrix  (p). 

In  Ijoiikis  v.  Wright  (q)  land  was  limited  to  an  after-ljorn  ill.'aiti- 
niate  son  in  fee,  and  if  he  shonld  die  before  he  attained  twenlyuiie, 
then  to  A.  an  infant,  in  fee  ;  A.  died  under  age  and  witliont  issii.' ; 
the  after-born  illegitimate  son  attained  tw»nty-one  :  it  was  hild 
bv  Leaeh,  M.lt.,  that  the  contingent  limitation  to  A.  failed  ti.  lakf 
etlect,  the  event  on  which  it  was  limited  not  having  happened,  ami 
that  there  could  consequently  be  no  acceleration  by  reason  of  tin.. 
limitation  to  the  after-born  illegitimate  son  being  void ;  tiif  land 
therefore  resulted  to  the  heir  of  the  grantor. 

Where  the  remainder  is  limited  to  a  class,  the  effect  of  accele- 
ration may  be  to  alter  the  period  at  which  the  class  is  to  Iw 
ascertained  (r). 


Whether 
Haiue    ruli'S 
«pply  to  per- 
sonalty. 


(2)  As  to  PcmtmUij.—li  seems  to  be  now  settled  that  the  .same 
l)rinciples  are  applicable  to  quasi-remainders  of  personally.  In 
Eaoestaffv.  Austin  (s)  Komilly,  M.R.,  expressed  an  opinion  that  the 
rules  which  relate  to  real  estate  do  not  apply  to  iwrsonalty,  though 
in  the  case  before  him  he  held  that  there  were  special  circumstance.s 
strong  enough  to  create  an  exception.  In  Lainson  v.  Luimm  (I), 
where  a  remainder  in  freeholds  was  held  to  be  accelerated  by  the 
revocation  of  the  life  estate,  the  remainder  in  leaseholds  bequeathed 
on  corresponding  trusts  was  held  by  the  same  judge  to  be  also 
accelerated.  And  a  similar  decision  was  made  by  .Sir  11.  Malins, 
V.-C,  in  JM  V.  Jacobs  («).  In  Re  Clark  (v)  a  testator  gave  his 
real  and  personal  estate  to  his  wife  for  life  and  after  her  death  to 


(;))  SiK'  alco  ChtmlnrH  v.  UmiUfoid, 
18  Ven.  37.') ;  Atidnw  v.  Andrew,  1  (^l. 
1).  410.  Lord  Westbiiry'a  decision 
in  .Sidin,,  V.  Witmer  (+  U  .1.  &  S.-  84), 
iniist  be  conHidennl  as  overniliHl  by 
Ilodyiin  V.  tVirJ  iif  Iltctiir  (1  H.  &  M. 
370)  ;  sec  Wadi-Hiry  v.  Ihiiidley,  3  fh. 
j).  374.  Shifting!  clauses  usually 
proviili-  expressly  or  by  implication  for 
the  destination  of  the  rents  in  the  inean- 
tiine,  Turtim  v.  Liimbarde,  1  V.  ¥■  &  .(. 
r>l(> ;  D'Kyneourt  v.  (Jregury,  34  Beav. 
3ti. 

(7)  2  Myl.  &  K.  7tW.  In  this  case  the 
settlement  was  bv  deed,  but  the  rule 
aa  laid  down  by  "the  M.R.  applies  to 
devises. 

(rl  Re  Johr'-'nn,  (18  L.  T.  20.  Com- 
pari'  R(  Clark;  stated  in  the  text,  infra. 

(»)  19  Beav.  591. 


(0  23  L.  J.  Cli.  170;  Alt  v.  Hrrgori/ 
8  U.  M.  &  a.  221  ;  Rr  Lm:  47  l-  1.  Ch. 
783  (referreil  to  ante,  p.  182,  s.  n.  '.rii/i 
V  Tribt) ;  Stephenson  v.  Sli  jtlf  )i«>ii. 
.V»  L.  T.  57(1;  Re  Whilrhnrnr.  (llMHi]:' 
Ch.  121.  Compare  tkirid  v.  linn.  1 
K.  *  My.  <i87,  where  stock  was  Ik'- 
(lueathed  in  trust  for  A.  for  life, 
lemainder  to  B.  for  lif<- :  by  i.kIioI 
an  annuity  to  A.  was  substituli-<i  f.ir  lii-^ 
life  estate,  and  H."s  interest  wn«  hcH 
not  accelerati-d.  And  see  Ri:  Cohans 
Trunin,  Kay,  133.  wluic  the  enjoyitidil 
of  an  accumulation  fund  was  acielii  atwl, 
the  devisees  in  tail  of  the  estate  for 
whose  benefit  it  was  created  havins 
barred  the  entail. 

(«)  3  Ch.  D.  703. 

(I)  31  Oi.  1).  72. 
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k  .•q.mlly  divided  botweon  su,!,  „f  his  .h.l.l,...,  as  sl,„uld  I.,-  livi„i;  ■  .ur.KH  xx, 

lit  luT  doatb,  and  m  caao  of  any  of  his  childrvti  dvins;  lM-f.„v  his     

«if.-  loaving  diildren.  such  childr.-ii  wcr..  to  tako'  fhoir  pai.-nfs 
•^liarc.  At  the  deatli  of  the  testator's  widow  one  of  tlie  testatut's 
(lauv'htprs  was  livinK  and  had  several  diildren,  hut  her  hiisl.au.l 
was  an  attestin«  witness  to  the  will,  and  the  <;ift  to  her  was  there- 
fore void  :  it  was  )iel.l  by  Haeon,  V.-C,  that  the  .hildren  of  the 
•lausrhter  were  entitl.-d  to  lu  r  share.  This  eonstruetion  was  no 
<l(.uht  beniirnant.  but  it  si-ems  contrary  to  the  principle  lai.l  ,lown 
in  Lmnns  v.  Writjhl  («•). 

in  Re  Vernon  [x),  where  a  legatee  ..|eeted  to  ;,'ive   up  her  life 
interest  in  a  settled  share  of  residue,  it  was  held  bv  |v,.i<,.wicli  .1 
that  the  inti-rosts  of  her  husband  and  childr.Mi  w.-re  not  acrlerated' 
There  can  of  course  be  no  accleration   if   the  persons  U-  take 
in  remainder  are  not  in  existence  (if). 

It  may.  apparently,  be  laid  down  as  a  jjeneral  rule  that  where  Su.o.^.ivo 
licrst.nal  property  is  given  to  A.  absolutelv  with  reniaind.'i-  to  1?    "''-'I""- 
ahsdutely  and  A.  dies  in  the  testat«r'8  Hfetinie,  the  gift  to  H.  is  ';::.r::::^^' 
accelerated,  and  takes  effect  (//y). 

It  may  here  be  noted  that  where  a  fund  is  given  to  \  i„„- 
tingently  on  a  certain  woman  not  having  childirn,  an.l  tli,.  woman 
has  passed  the  age  of  child-bearing  without  having  had  any  .-hildren 
theCnirt  has  jurisdiction  to  direct  the  fund  to  be  pai.l  over  to  \  (-)' 
Hut  .1  J}.  IS  entitled  to  prop,.rty  contingently  on  a  certain  woman' 
having  a  ch.l.l,  the  Court  will  not  cntiu-  into  the  .p.estion  of  her 
being  past  child-bearing  for  the  purpose  of  depriving  li.  of  the 
chance  of  becoming  entitled  to  the  property  («). 

In  Re  Travis  (6),  a  testator  .lirect<>d  the  surjilus  income  of  his 
property  to  be  accumulated  until  the  death  of  A.,  and  subject 
thereto  he  gave  his  proprty  upon  trusts  which,  stated  shoitly 
were  for  the  issue  of  A.  who  should  attain  twentv-on,-  or  be  livin.-' 
at  her  death,  and  in  default  of  issue  for  certain  named  beneficiaries'^ 

whentheiK.riodoftwenty-oneyearsfromtheU«statorV.leatliexpired' 
and  the  trust  for  accumulation  was  stopped  by  the  Thellusson  Act' 
A.  was  past  the  age  of  child-bearing  and  had  never  ha.l  any  children' 
ut  ,t  was  heJd  that  as  to  the  surplus  income  from  that  time  to  the' 
iieatli  of  A.  there  was  an  intestacy. 


WiiTimn  past 
iliililKi  Miiti' 


("•)  Ante,  p.  720. 
(■t)  93  L.  T.  48. 
jy)  H,  TimnsfHd'g  EstaU,  34  Ch.  D 

yy)  AV  Lowman,  |18!>5|  2  Ch    348- 
»ntc,  p.  4,'-,2,  '  "  • 

(-•)  Ibid.    In  Re  Whitf,  [liXjl]   i  cii. 

•'.—VOL.  1. 


570,  the  rule  waa  rxt,.n(l«l  to  \)\p  rase 
of  a  wi,iow  over  fifty-.,ix,  who  had  h.ul 
only  one  child,  then  thirtv-foiir  years 
of  age. 

(a)  Re  flnrhmj.  (18981  2  Ch.  507. 

(A)  [l!»00]2Ch..'Ul. 

46 
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PARTIAL   INTESTACY    AND   RESCLTING   TRl'STS. 

(3)  Devises  after  Trusts  which  fail  -The  doctrine  of  ai  i  .l. 
tion  underwent  much  discussion  in  fretjnnwell  v.  Sydcnlidm 
where  a  testator  devised  certain  estates  at  S.  and  D.  in  strict  set 
nient,  and  deviled  certain  estates  at  E.  in  like  manner  as  tlu' 
estates,  except  that  there  was  interposed  between  the  liniituti 
of  the  E.  estates  a  devise  to  trustees  for  a  term  of  sixty  years,  u 
trust  to  receive  the  rents  until  i  le  trustees  should  have  r.tei 
certain  sums  which  they  were  from  time  to  time  to  lay  out  in 
purchase  of  land,  to  be  settled  upon  the  persons  for  the  tiiin-  U 
in  the  pos.session  of  the  S.  estaU's.  On  a  bill  filed  by  tli.'  \,i-r> 
entitled  to  the  estate  for  life  in  possession  and  the  iuun.'.l 
estate  in  remainder  in  the  S.  estates,  to  have  the  trusts  of  tho  t 
declared  void  as  tending  to  a  perpetuity,  and  that  the  residue  sIk 
be  assigned  for  their  benefit,  the  Court  of  Exchequer  declared 
trusts  to  be  void,  and  the  U'rm  to  attend  the  inheritance, 
the  House  of  Lords,  on  appeal,  reversed  the  decree  ;  declai 
first,  that  the  trusts  of  the  term  were  not  void  in  their  creat 
but  became  so  in  event,  the  trusts  for  raising  the  money  b 
valid ;  but  that  of  settling  the  lands  to  uses  being  void  a.s 
remote,  in  consequence  of  its  happening  that  the  person  thci 
possession,  and  to  whom,  therefore,  an  estate  for  life  was  ti 
limited  with  remainder  to  his  issue,  was  one  who  was  not  in  e: 
eiico  at  the  testator's  death  (d).  Secondly,  (and  this  is  the  ,i 
material  to  the  present  discussion,)  that  the  trusts  of  th.-  I 
resulted  for  the  benefit  of  the  heir  at  law  of  the  testator  (e). 

The  argument  of  Lord  Redesdale  and  Lord  Eldon,  upon  w 
this  part  of  their  decision  turned,  was,  that  the  land,  not  h 
given  over  until  "  from  and  after  "  the  raising  of  the  money, 
intermediate  interest  was  evidently  not  included  in  the  Je 
and,  therefore,  went  to  the  heir.  The  interest  given  to  the  de' 
was  exclusive  of,  and  with  a  deduction  of,  that  sum.  "  The  test; 
then,"  observed  Lord  Eldon,  "  has  said  that  the  devisees  shall 
take' it.  The  policy  of  the  law  will  not  permit  the  uses  k,T  w 
the  testator  intended  it  to  Uke  effect ;  and  in  such  a  case,  ii 
absence  of  any  expression  of  intention  on  the  part  of  a  testator 
respect  to  a  purpose  which  the  law  will  allow,  the  <loctriiie  o 
is,  that  he  shall  take  the  interest  who  takes  independently  ( 


(f)  3  Dow,  194.  Only  the  short 
effwt  of  the  limitations  is  stated  above  : 
the  provisions  of  the  will  ar-  (jivcn 
in  iK'tttil  ill  the  previous  editions  of  this 
work.  iSec  the  remarks  on  the  case 
("  a  case  of  extraordinary  difficulty  ") 


in  (Iray  on  I'erpetuities.  §§  41».  * 
(d)  On  this  point,  vide  anti-.  [) 

Bcq. 

(r)  Ijord    St.    T^-nnard:^   m    I- 

Prop.  p.  302,  says,  "  I  prefir  t 

cision  of  the  Exchequi-r." 
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,„t.uti..n.  ami  ....  wh.mi  the-  law  .a.sfs  it.  ()„  ,|,.,,..  „,,,„„,,^  , 
jn-o  that  the  money  inust  1„.  ,ui.s,.,l  „,„|  a,,,.li..a  f..^  ,l..r|,,„.,,i,„f 
till-  lif'ir.  and  not  of  tin'  (Icvisci-s  "  (  /). 

■  It    is  .'vidt-nt,"  .says   Mr.  Jarnrui   (./)     "  that  th..  »w,.  .    •   .     . 

aditulicated  bv  the  House  of  Lords  \>„\  n,.  ...  ■  7'  """^'"," 

'.  •  liorus  jiau  no  ncrcssarv  ronncctioii  •    ' ••'!'•'> w"  v. 

nr.  m  other  v.ord.s.  (hat  the  de.idinj;  the  heir  to  bo  entitle,!  w  is  not  "'''"*''""•• 
a  n>„se,i,>eM.e  of  hol.ling  the  tn.sts  of  the  ter.n  to  be  void  inVvent 
.|mIv.  and  not  in  their  ereation  :  for  Lord  KIdon  e.vnr.sslv  laid  it 
.low,,,  that.  ,f  the  trusts  had  ben.  to  raise  2U.(MN./.  f„r  charities  (in 
w!,i.l.  ease  ,|„.v  w„ul.l  have  been  clearly  void  ab  initio.)  and  aftV,- 
th.  s,nn  aad  been  raised,  then  to  the  devisees,  as  the  intention  would 
'""  ''•'^■""  ''•■'■"  '"  ""■"■  favour,  the  heir  wouM  have  been  I..,  in  "  (/,,. 

(I)    Dvrms    mhjfct    In    Truxh    „hkl,    />„/      M,      i,.,„..... 

tinues(,):    -It  is  .-Icar.  in.w.    ..p   that  whe n.  •      '  '"""■  '''■"'"'" 

.    ,   ,  ,.     ,  '•  '"'"  ^viieie  a  term  of  vears    s  .v<'"n  trust 

'•.-ated   for  parfeular   purposes,   and   the   lan.l  suhjer,  ,i„r„.,   is  !r7' -^""r 
.v...i  over,  the  tern,  after  the  purposes  of  its  creation  Z:!.   ^l^l^Z'T 
lied,  or   imniediatelv.  if   those   pur,)(.se<  d,,   „„«    ..,.;.        „       ,       ,■      ''"'I"  iiil..rii. 

^-—  ^-  ^'-  '"-Ht  J  tiL  ..;•  :e:"^:;r:r:: ; :  pt.t 

.le, ,..,.,.  ,„  one  .-ase.  where  the  nature  of  the  trust  an.l  the  evpre  -     "'^"•• 
.ens  of    he  testator  alTofded  an  a.^un.ent  in  favour  ..f  a  .Zly 

cinistriictliin.  'iiiiaiy 

•  'n.e   ease    h,,c  alluded   to   is  Dnn,lson   v.   /',./,.„  (,)     ,vher..   a 

-':stator  devtsed  lands  to  trustees,  thei.  cxcutors.  i^U^,,^ 

-.'■  vea,s   ,.pon  the  trusts  after  „.entio,.ed,  a,,d.  after  the  c"nl 

-  '.'•  ..ther  detenn..mt,on   thereof,  an.l  subject  thereto,  t.     • 

-  a.or  s  s..„.  for  hfe,  ren.ainder  to  his  first  and  ,>ther  so,  s  in  taii 
a  '.    A.u.t  er  tcnu  was  c.vated,  in  the  .atn..  n.a.n.er,  ..f  ^ 

.'   t  ust.s  of  the  resp...,,vo  terms  were  for  the  trustees,  in  th..ir 
-V    .„.    ,0    pay    testator-s    two    «ons    an    a.wun.l    a  l..wan 
'  t  exc'.'edn,g  a  given  s.nn,  but  so  as  that  Mcy  .s,,,M  /,,;,; 

l^-  trust,.s,  n.  their  .liseretion,  shonhl  think  pr.per  •    and 
^'"■"  '"  pay  off  a  certain   mortgage;    and   then  t./ pjy  ;.,  ^, 

U)  ••■\".l»itlul,:sil,„lri,„.,|„.,,,„,^ 

""ni,-M,.t,.t..r.>..,i„ipna,-.-,„n„l„ti.,„ 
.1    ."mcMa,,,,    ,,.|;isiij|s,...,u,,,,.^,„,,.. 
lAoehy  Mr.  .larmaii.) 
!/)   Kirst  n\.  p.  ,-,|;_ 

f,.,'t'.r  "it  '"."^'■'•''P  ■"''••'"s   to   l,,av„ 
"""'.^"'■■■^''""ffhri...iH„i/..l,„„i.. 

h...r„,«...i,hav...,..,.„voi,i«.;;,;;i; 

<'""<■•   p.  (i....|),  «„,!   ,1...  rov.r.sio,ur. 


aiKl  not  ||„.  h.ir.  wo,>l.|  tliiMi  i„u,. 
'.<■;.....'  .nti,!,.,!  i„  pos.osiun.  .S,„ 
II  illiiim.i  \.  l!,„«IUll,.  .-,  M.  .V   Kv    7-.7 

M"Nt,.nl..,|„v  an.l  Vin.cnt  in  lli,.  ;i„l 
filitiiin  iif  this  wi.rk.) 
(11   Kirs!  >.,l,  p.  -,|7 

.    0)  -'Br.t'.  (•.2.a's,.,.I.„r.IKI,lon'« 
Jiiclfrmf-nt  m  Si/,,,,,  v.  .SAW/,v,  I!)  Ves 
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CinPTKR  XXI. 


Case  in  which 
term  was 
croatitl,  but 
no  trustH  were 
declarotl. 


debt"!  of  his  sons,  but  so  that  the  testator's  sons'  croditors  shn 
have  no  Hen  upon  the  hmd ;  and,  nfler  the  decease  of  hin  x, 
and  the  payment  of  the  mortgage- money  and  debts  bef(.iv  ni 
ti'  led,  and  the  costs,  the  terms  were  to  att«nd  the  inhcritai 
Lord  Thurlow  was  of  opinion,  that,  as  the  purposes  for  wlii' 
terms  were  created  were  exhausted,  the  terms  attended  th.- 
heritancc  for  the  benefit  of  the  tenants  for  life.  It  had  h 
ingeniously  argued,  he  said,  that  these  were  trusts  ext<>ii,i 
beyond  tlie  lives  of  the  sons,  and  that,  if  those  trusts  v 
sufficient,  the  sons  were  to  have  no  int<Test  for  their  lives, 
the  nature  of  a  resulting  trust  was,  that  it  was  such  as  had  csca 
the  attention  of  the  testator,  and  that  here  the  intention  of  rai; 
a  trust  beyond  the  payment  of  debts  was  totally  une.xprcs 
No  trust  could  be  raised  upon  the  terms  used. 

"  Lord  Thurlow's  reasoning  evidently  assumes  that  the  dovi 
subject  to  the  term,  comprised  all  the  interest  not  actii 
absorbed  by  the  trusts  of  such  term ;  and  this  may  servo 
reconcile  some  expressions  in  his  judgment,  which  mi«?ht  oti 
wise  seem  to  warrant  a  conclusion  more  favourable  to  the  ' 
than  to  the  devisees. 

"  The  same  principle  has  been  applied  to  a  case  in  \vlii( 
term  for  years  was  devi.sed,  upon  trusts  to  be  thereinafter  dcclai 
(but  which  were  not  declared,)  with  devis«?8  over  on  the  '  exjuiai 
or  sooner  determination  '  of  the  term,  the  words  '  subject  then 
though  not  actually  occurring  in  the  will,  being  by  force  of 
intention  appearing  upon  the  general  context,  supplied. 

"  As  in  the  case  of  Sidrmf  v.  Shelley  {k),  where  A.  dev 
lands  to  trustees  and  their  heirs,  to  the  use  of  them,  their  e.xecut 
&c.,  for  ninety-nine  years,  '  upon  the  trusts  hereinafter  expres 
and  declared  concerning  the  same,  and  from  and  after  the  exf 
tion  or  other  sooner  determination  of  the  said  term  of  ninety  i 
years,'  he  gave  the  said  lands  to  several  persons  for  life  am 
tail ;  and  the  will  contained  no  declaration  of  the  trusts  of 
term.  It  was  strongly  contended  that  the  trusts  resulted 
the  heir,  chiefly  on  the  authority  of  a  dictum  of  Lord  Hardwickf 
iu  a  case  wherein  a  term  of  ninety-nine  years  having  been  createc 
settlement,  without  any  declaration  of  trust,  his  Lordship  is  n 
to  say,  upon  the  question  whether  there  was  a  resulting  trust 
the  settlor,  '  It  has  been  determined  so  in  the  case  of  volun 
settlements  and  wills ' ;  his  Lordship  distinguishing  a  settler 


(t)  10  Ves.  352. 

(I)  In   Broten  v.  Jonen,  1  Atk.   191. 


A  note  of  this  dictum,  found  ai 
Lord  Northington's  papers,  coinc 
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f„r   valuable   .•..nsi.l..rHtion.     But   Lord   Ehlon.    in    tho    pri.uipul  .  ,u..k„  xx. 

.as..,  (1«-k1.hI  that  the  t<>«tator,  having  created  a  t.-rm  for  ninety-    ~ 

uiii.'  years,  upon  trusts  to  be  aftt-rwanis  .h^Iared,  and.  at  the 
.■xpiration  or  sooner  determination  of  tliat  term,  having'  devised 
tlmse  estates  in  su.^h  a  manner  as  that  the  actual  enjovment  of 
th.m  was  rW.rly  intended;  the  termors  haviu^r  „„thin,r"f„r  their 
..wii  use.  and  he  n.>t  having  declan-d  any  trust,  the  result  was 
rxa.  tly  the  same  as  if  so,ne  trust  had  been  declared  which  it 
l..van..-  unnecessary  to  satisfy,  or  which  was  satisfied'  uft..r  |,is 
d.atli.  His  Lonlship  considered  that  the  will  was  to  be  ivad  as 
if  th.'  words  '  subject  to  the  trusts  thereof  '  were  in  it 

••  Lord  Kiuon  observed  that,  if  the  limitation  had  b«.en  simpiv  to  A, .., ,...,.. 

th..  trustees,  without  reference  to  any  trusts,  however  monstrous  ""«  ' 

th'  sup..  ^M,  reference  to  the   intention,  the  subse.n.ent  *"''" 

'''■\ '■*'■''•''  ■  taken  subji'ct  to  the  term  " 

If  the   .  ..   of   the  term  itself  is  void,  as  where  (under   H.. 

tli.  old  I -w)  frusfs  are  de.l.ired  in  favour  of  a  charity,  the  devisee  '";"•'—-' 


,.,     ,     ,    ,,         , '"  "' »  ^"amy,  rue  aevisee 

of  the  freehold  is,  of  course,  immediately  entitled  in  posst'ssion  (,«). 

(.-.)  As  to  AppoimmUs  under  A>«r.*.-The  .Icn^trine  of 
acreierution  does  not  extend  to  estates  limited  under  powers  of 
appointment;  where,  if  the  particular  estate  fails,  the  Temainder 
oritiMues  such,  and  the  estate,  during  the  life  of  the  intend.'d 
taker,  goes  as  in  default  of  appointment  (n) 

The  foregoing  paragraph,   with   the   note,  is  taken  from    the 
•  nl  edition  of  this  work,  by  Messrs.  Wolstenholme  and  Vincent 
It  IS  to  be  observed  that  the  case  in  which  Siigdcn,  C,  laid  down" 
this  doctrine  was  the  case  of  a  special  power,  and  in  his  work 
on    owers  he  states  the  rule  as  if  it  applied  only  to  special  powers  (o) 
If,  however   the  reason  of  the  rule  is  that  where  the  donor  of  a 
p..wer  has  designated  persons  to  take  in  default  of  appointment 
J'  means  them  to  take  whatever  is  not  validly  appointed,  then 
thja.  seems  no  reason  why  it  should  not  apply  to  general  powers 

In  an>  case  ,t  is  clear  that  whether  the  appointment  is  general 
o.-  signal,   he  testat.r  „.ay  shew  an  intention  that  if  the  particula 

1 1;  t  d  ;r "  """'' '''  '"*""*' '"  """'"'•'^  '^'^'^"  •- 


vciiil. 


V.    Guvdtitle,   i    '  .    & 


(m)   William-1 
■!,v.  7.>7. 

,  I'"  'Y.^upl'''!,  C.  r-o.-icr  V.  Crozur. 
.Ml.  &  \\»r.  .W..  3««;  2  Sugd.  Pow. 
''  •  'th  «l.  And  distinguish  ti„- 
ca..»  lluru  citwJ.  «,„1  ft,,y  y.  Jteid.  2.5 
«f«v.  4.19.  in  which  the  remainder  as 


well  as  the  partieidar  estate  fails 

(")  Ki»;hth  ihJ.  p.  -)l,-,. 

(p)  Craven  v.    lirmhj,  \..   R     ±    V„ 
soy,  4  Ch.  29ti:   Une  v.  Hall,  is  L   1' 

''»"3  ,2  Ch.  48t}.     In  Caven  v.  Iira,ly\ 
Romilly,  M.R..  cites  a«  applicable  to 
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Whithir, 
umliT  ili'viNO 
to  A.  rliiriiiK 
minority  of  B„ 
A.'MrHtntu 
di'tcrmini'H  on 
B.'*  ilooi'iiw 
during 
minority. 


(6)  Devinet  durituj  Minorlti/  irlierc  the  Minor  ditn.  Mr.  .Imi 
contiinn«n  {q) :  "  Souu'timos  an  ostat«^  m  iiiailw  to  di'toriniiif  at 
majority  of  a  minor ;  and  it  hap[)on»  that  he  die«  ninlcr  a 
whence  arises  the  question,  whether  the  tU'visee  is  entitlid  ti)  I 
the  estate  imtil  the  minor  wouhl,  i  Hving,  have  att.iiiu.d 
prescribed  age  ;  or  whether  the  dev  ist-  over  (for  it  hii^  p'lK  rs 
thoiij^h  not  neee.H.sarily,  liappned  that  there  is  .such  a  <!.■> 
is  accelerated.  The  authorities  upon  this  point  are  not  Ui 
reconciled  (if  at  all)  without  ri>ortin)?  to  some  very  tine-)' 
distinctions,  as  will  be  s«'en  by  the  foUowinij;  brief  stiitement. 

"  In  Carlir  v.  Church  (r),  A.  devised  lands  to  his  iliiiijiliti' 
fee,  and  declared  that  his  executors  should  receive  the  pr 
until  she  attained  twenty-one,  towards  payment  of  his  dcbt^ 
legacies.  The  da\inhter  died  when  five  years  old.  Tin-  I 
KeeiM'r  was  of  opinion  that  the  charjjing  the  pn  lit^  until 
tlaujihter  attained  twenty-one,  amounted  to  a  term  until 
would,  if  living;,  have  attained  that  a«e. 

"  So,  in  [VixUes]  v.  Needham  (»),  where  .\.  devised  laiuls  t 
and  D.  and  their  heirs,  upt)u  trust,  to  receive  the  rents  umi 
son  W.  should  attain  the  age  of  twenty-one  years ;  and 
one-third  to  the  testator's  wife  in  lieu  of  dower  ;  and  out  dl 
other  twf)-thirds  to  raise  portions  for  his  daujjhters ;  and  i\>'\ 
all  to  VV.,  when  twenty-one,  in  tail ;  and,  in  defaidt  of  such  •; 
then  over.  W.  died  under  the  age  of  twenty-one,  without  is 
the  widow  afterwards  died  before  W.  would,  if  living,  hav« 
tained  that  age  ;  and  it.  was  helil,  [according  to  the  first  re 
of  the  ca.se  (/),  which  is  probably  the  correct  one  (ii).  that 
wife's  administrator  was  entitled  during  the  term  for  which 
minority  would  have  lasted  ;  but  in  a  subsequent  case  on 
same  will,  it  was  held]  that  the  wi  s  third  for  such  \mm\ 
an  interest  undispo.sed  of,  and  went  to  the  testator's  heir,  on 
ground  that  nothing  wjis  given  to  the  devisees  until  W.  att» 


•  lie  (ii-nrral  <|uestion  of  afcili'intini;  «n 
apfHiintril  miminilir  sonic  ohsiTvations 
of  Sir  K.  Sngdcn  in  ('rt)zur  v.  Vro-.iir, 
wliic  1  appi'ur  to  rtfcr  only  to  tlie  nues- 
tion  wliftlicr  under  an  appointment 
thr  failure  of  the  particular  istate 
involved  also  the  failure  of  the  remain- 
der ;  and  stops  just  chort  of  the  passaiji' 
cited  alM)ve  in  the  text. 

(q)  First  ed.  p.  .'>20. 

(r)  1  Ch.  Ca.  115. 

(r)  2  Vem.  e,\  L*>tf  V  X.-rrih^m.  i!i. 
1:18,  which  states  the  decision  in  Cimhn 
V.  Xttdhiim  wi-ongly. 


(/)  2  Vern.  tl."). 

(h)  The  (Icirec  is  iriven  iti  Mr.  I 
liy's  edit  ion  from  I'ci;.  Lib.,  b 
states  that  he  could  not  liiiil  ;iiiy< 
in  IaiiI  v.  Xiiilhiiin.  Mr.  -U 
add.s  :  "  The  mo.«t  sinuuhu  i(iili 
this  case  is,  the  holding  llie  ill 
of  the  wife  to  have  cca.'fed  at  her  i 
If.  as  the  Court  assmiiiil.  a  tcrr 
ahsolutily  carviil  out  of  the  iiihcri 
clearly  words  of  liniitatuiii  wer 
neci'j'.s.ary  to  vent  it  in  tlie  mfi 
the  traiLsraissible  iiuality  of  [h 
estate."' 


(or.  rathtT, 
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wiiiild  have  attaiiitti)  \m  majority,  nr.il  died  without  cH*rT«ii  xxt. 


Oh  tht-  otliiM  hatid,  in  tin*  casi'  of  Manficid  v.  Ihi/nrtl  (r),  whtTc 
A.  (ii'viscd  lands  to  his  wife  until  H.,  \m  eldi'st  sun,  shonid  attain 
twiiity  ont» ;  and.  when  ho  Hhould  attain  that  agt',  to  hi:n  in  fi-f. 
H.  dit'd  at  the  ago  of  thtrt<><>n  ;  wlnTeu|«)n  his  ht>ir-at-law  clainit>d 
the  riMits  from  his  death.  The  L.C.  hel<i,  that  the  heir  wa.s  entitled, 
fur  thiit  the  wife's  estat«?  determined  at  the  death  of  the  .son,  whosi! 
estate-  in  fee,  which  was  vest«'d  at  the  testator's  death,  tiMik  effe«-t 
in  pissession  on  that  event." 

Oin-  of  the  reasons  assiane«l  for  this  adjudieation  was,  that  the 
land  was  not  devi.sed  to  the  wife  for  the  {layment  of  debts  :  and 
this  aifrees  with  Bornston'g  Ciw  (w),  when-  a  testator  devised  lands 
to  his  exe(tit(>'<  uhtil  surh  time  as  his  grandson.  JIugh,  should 
mioniplish  his  full  age  of  twenty-one  years,  and  the  n»ean  profits 
to  l)i-  emj)loyed  hy  his  executors  towards  the  |)erformaiue  of  his 
will.  Hugh  died  at  the  age  of  nine  years ;  and  it  w,%s  argued 
by  Coke,  that  the  term  of  the  e.xeeutors  did  not  thereby  cease, 
because  it  was  to  be  intended  that  the  testator  had  computed 
that  the  profits  to  be  taken  of  his  lands  by  his  executors,  during 
the  minority  of  his  grandson,  woidd  suffice  to  pay  his  debts  and 
p-rforni  his  will,  and  that  he  did  not  int^-nd  that  it  shoidd 
ilcterrnine  by  the  death  of  his  grandson,  for  then  his  debts  would 
remain  misati.sfied  and  his  will  unperformed,  which  was  granted 
by  the  whole  court  (x). 

This  argument  was  adopted  by  Sir  J.  Jekyll,  M.R.,  in  Lomnx 
V.  Iloltmdon  (//),  in  which  he  distinguished  the  ca.ses  where  such 
an  int<'rest  was  created  f(u-  a  particular  purpose,  as  for  a  fund  for 
payment  of  debts  (which  he  said  was  Bomstnn's  Case),  from  the 
(■a,ses  where  no  such  intention  appeared :  in  these  latter  he  said 
the  interest  would  absolutely  determine  by  the  death  of  the  party 
under  the  age  six-iified  in  the  wii).  It  is  plain  that  here  the 
fxisteiice  of  the  minority  supplies  the  sole  occasicm  and  motive 
for  the  creation  of  the  estate  in  question  (:).     The  principle  of 

•  192.  the  property  wa.t  lt'a.-M'hr>lil. 

(r)  .See  VnMk  v.  Ealt;  7  Hi-av.  2!Mt. 
If  tlie  p«T«on  to  whom  tin-  iiiterni(Hliat<i 
interest  in  ({iven  kIiouM  die  durin);  the 
luinority.  the  same  reaNoiw  (i.e..  "  tlio 
existence  of  the  minority  ")  will  give  the 
interest  to  hin  representatives  during 
the  remainder  of  the  term  :  »ee  Lnxton 
V.  AVrf/f,  1!)  neav.  .{21.  Wliere  it  i«  a 
eliDw  during  whosi  minority  the  income 
of  property  if  giv.n,   the  estate   will 


((■)  1  Ki|.  Ca.  .M>.  lit.-),  pi.  4. 

(k)  3  (.'o.  lit  a.     St'c  further  as  to  this 

ciiw.  fh  ip.  xxxvn. 

[r]  :t(...  21  a. 

(yl  :i  V.  \\.  17(>.  .See  also  Sieftt  v. 
liotl.  I-aiie.  .-)(),  where  the  term  was 
li'  111  to  eiidur..  heyimd  the  death  of  the 
miiiiir  iiiidiT  age.  for  the  termor's  own 
Iwrnfit.  which  was  therefore  the  "  par- 
•iiiiar  purpcise  ■■  in  that  law.  In 
dovdriijht  d.  Htitll  V.  Parker,  1  M.  &  .S. 
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cRArTKR  xiti.   thcitc  authorities  w  ct-Brly  uiiaffeftj'tl  by  the  rircunuttuiuf  i,(  tb, 

Hpecifit'd  purjxwo  iM'ing  inNuHiciont  to  oxhaiint  the  whole  |)r>Ht...(|, 

of  the  tenn.       The  ronstruc^tion  in  that  the  testator  has  niaili 

his  own  rornputation,  so  that  the  estate  must  <iidure  until  th. 

reguhtr  expiration  of  the  t<'rin,  and  if  any  part  of  the  b^-neticia 

inten'st  is  undispose«|  of,  it  must  result  to  the  heir-at-luw. 

I'oDipeme-  "  Somi'tinies  it  liap|MMiM,"  as  Mr.  Jurnian  points  out  {it),  "  thai 

mii">r!ty?'iM>t  ^^^^  estate  is  devised  to  a  minor  contingently  on  his  attuiniiii 

ixirmliKl to      twenty-one,  with  a  tlevise  over  in  the  event  of  his  dvinir  undf 

ileVlMH'S  OVir.        ,  •  1   •    .  II  1  1  •     .        ■' 

that  age;  m  which  case,  though,  under  the  ongnial  di-vi-M',  \ 
construed  to  be  continRent,  the  projH'rty  would,  during  the  iniiioritv 
have  devolved  to  the  heir-at-law  of  the  testator  as  real  estati 
undisp<i.sed  of ;  yet,  on  the  minor  dying  under  age,  the  devise  ovtr 
not  iM'ing  subject  to  the  postponement  affecting  the  iirijjina 
devise,  takes  effect  in  |)ossession  iinmediat^dy  "  (h). 


C'liiitiiiiii'  whilr  tlurc  i»  ii  (hamc  of  any 
pi  THonM  lii'i'oiiiiiiK  iuriiil«T»  of  Ihf  iIuxm, 
thoii^h  noiii'  itmy  for  the  time  iM'iiig  Ih' 
Hitiiiilly  ill  I'xixtciii'i',  I'.if.,  diirliiK  tli« 
lifr  of  a  pari'iit  «li(wi'  <  hildren's  mino- 
rity  in  l-olltrnipl  ill  il,   »t'Ull).      I'nmlililt 


V.  NiHiiii.  4  .lur.  N.  S.  rA)2.  (X„te  (,' 
MrnnrH.  WolitlinholnH'  anil  Vimi'iil  ii 
tliH  ;ir<l  eilition  of  lliiit  work. ) 

(«)   Kir«l  111.  p.  an. 

(h)  ChamlurK  r.  liriiUffiml,  IH  Vp, 
31  IS, 
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CHAITKU   XXII. 

t'ONVKRSlUN    ((/), 


I,   Kjyeil    (1/    Ciinnrtiim    ili- 
hxrit  ike  Will  : 
A.  .I."     lo    *'i>nrir»iun  of 

Liinit  into  Mom  1/ ^-j'.* 

H.  .Ii    Id  > 'iiHii ruion   <ij' 
Mime;/  intn  LuHil ■;;',% 

II.  Kiyht*  of  Jiint'iifiiirieit 
ntlirtnl  hi/  trHitnn' 
OfilioH  to  ( 'iinrrrt 7  Jti 

III.  IkH-lrine    of    Conntrurtiif, 

<  'onrersioH 7  m 

IV.  What  tt'ord/i  leill  work  a 

CoHntrurlirf  I'oHvtrsion    '  i:, 
V.  Khetiiiii   lo  hike   Property 

in  Hi  actual  Slate. ".    7.-,m 


VI. 


Vll. 


Iti'liHiiliiin  nf  ,iniliiiH,M,,l. 
Ill  lHliri.il.nin  I'm/ierli/ 
ilirii'liit  In  l,f,  roHi'irliil  ; 

A.  ItiM-lriiir  nf  I  'onrir-iiim 
»*  liiliriin  t'luimmiti 
unilir  \Vill,„,ul  UiiiliiHil 
/'i rmmiil  /I'l prriuntillinM 
of  TrAlittiir : 

H.  Al  brtimu  I'l  ■  ,t,  , 
eUiiming  uhiIi  r  Urn  . 
XrrlofKin 

Kfirrt  of  Fiiiliire  hi/  Liip/ir, 
or ollti  riri'i .  ni  I'lriininrij 
lliftM  out  I, I  VriirniU  nf 
Lnnd '. 


lit 


I.    Effect  of  Conversion  dehors  the  WUl.    A.  As  u,  VonnrHion  u.,v,«.,„i„„ 
of  Land  into  Money.  -It  1ms  bi-en  already  pointed  out.  that  if  u  "r«.l"mp"L'.., 
tastator  devi.so.s  land  to  A.,  and  afterwards  selLs  it,  or  coiitract.s  t..  .sell  l'.™""" ' 
It  (b),  to  JJ.,  this  oiH«rntes  as  a  revocation  or  adenij.tion  of  the  devi.se 
and  a  conversion  of  the  land  into  money,    ('oiwequently  A.  lias  no 
claim  to  the  purchase  money,  which  forms  part  of  tii'e  testator's 
personal  estate  (c).     In  order  that  a  contract  of  sale  may  liave 
this  effect,  it  seems  that  the  contract  must  be  enforcable'by  the 


('I)  Tliis (liapti-r  liaa  bt-en  ir-arrangwl 
arxl  to  it  coii.tiilcrablu  i-xti-nt  if- written. 
.V  |«irli(.ii  of  the  first  si'ctioii  oiiniiially 
forauil  part  of  Chap.  IV.,  while 
llif  sirlioiw  (lealins;  with  the  rights 
iif  tenant  for  life  and  renittindermaii 
have  Urn  transferred  to  t'hap.  XX.XIV 

('>)  It.iK.,  V.  Halts,  L.  K.,  17  Kq.  217! 
(-onipare  Tonal,-!/  v.  Hedmll,  post. 

(r)  .Ante,  pp.  102  seq.  Hut  A.  w 
entitled  to  the  rents  betwix'n  tlie 
testator's  death  and  the  completion  of 
the  purchase  :  Hnto  v.  »(««.,,  L.  !{., 
17  Eq.  217.    In  He  BtujnI'K  Settlemenl,  31 


I..  J.  C'li.  772,  the  prix-eeds  of  sale  wen- 
subject  to  re-investment  in  land,  but  the 
only  effect  of  this  was  that  they  i«Msed 
as  n-alty  not  sp...ilicnlly  devised. 
See  also  M„,iUm  v.  Tnlniin,  .-((i  Cli.  I).  !»2. 
A  contract  by  a  railway  company,  in 
the  event  of  its  n'quirinj;  part  of  .A. 'a 
land,  to  pay  a  certain  price  per  iion> 
for  it,  does  not  operatic  as  a  conversion  : 
Ex  piirtc  lliiH.r,  I  l>r.  .VtS,  post,  p.  734. 
As  to  lulemption  in  the  ease  of 
p<)wera  of  apju.ititntciit,  n-,-t-  Chap. 
^\  A.  1 1 1  • 
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CHAP,  xxn.  testator  :  if  it  is  not  enforreable  against  tlio  purchaser  bv  rcai 
of  its  not  complying  with  the  Statute  of  \  luuds,  or  becauHe 
title  shewn  is  not  in  accordance  with  the  contract,  and  has  i 
been  accepted  by  the  purchaser,  the  contract  does  not  onor 
of  as  a  conversion  (rf).  If,  however,  there  is  a  binding  confr 
at  the  testator's  deatli,  and  it  is  afterwards  rescinded 
non-payment  of  the  purchase  money,  or  for  any  cause  ot 
than  a  defect  in  the  title,  the  land  is  still  treated  as  hav 
been  converted  (e). 

If  a  testator  enters  into  a  verbal  contract  of  sale,  which  is  i 
enforceable  against  liini,  and  after  his  death  the  devisee  sells  I 
land  to  the  same  purchaser  for  tiie  .same  price,  this  does  not  opm 
as  a  retrospective  conversion,  unless  the  devist'c  expressly  adoi 
the  testator's  contract  ( /'). 


Adoption 
of  verl)»l 
contract  by 
(leviMOf. 


Option  of 
purchase. 


An  anomalous  rule  (known  as  the  rule  in  Lawes  v.  Bemutt  ( 
ap{)lies  to  cases  where  the  testator  has  entered  into  a  contract  um 
which  a  person  has  an  option  of  purchasing  land  belonging  to  t 
testator,  and  exercises  tlie  option  after  the  testator's  death  (1/7). 
such  a  case,  although  constructive  conversion  only  takes  place 
from  the  exercise  of  the  option  {/i),  yet  the  proceeds  of  sale  devol 
as  part  of  the  testator's  personalty.  The  rule  applies  although  t 
purchase  money  is  payable  to  the  testator  "  his  heirs  or  assigns  "  ( 


(rl)  hiriiii  \.  Mirliui.  :\  Atk.  1  ;  /I'l 
TluniiUK,  :M  ell.  I),  lliti.  Tiuie  are 
ilicta  to  the  ctTcct  tliat  a  contract  of 
sale  dtK's  not  operate  as  a  converisiou 
unlcsR,  at  the  ileath  of  the  tii-tator, 
it  is  enforecahle  by  l)olh  parties:  ,i  r 
Je.s.sel,  .\1.|{.,  in  l.i/iiif/ht  v.  HdimrjK,  2 
t'h.  1>.  .VM)  ser|..  |.ir  I'rv,  .l.in  ICdwdrdu 
V.  HV<  7  t'h.  I>.  8ti2."  'Ihc  subject  is 
discusswl  in  Crvuv  v.  Mtiilon,  28  1...  K. 
Ir.  r>li).  VVher.^  at  the  (hath  of  a 
p<TKon  there  is  a  contract  for  .sak"  of 
tlio  fee  or  other  freehold  interest  in 
land  enforceable  apainst  the.  heir  or 
dcvisci-,  the  personal  representatives 
of  the  (l(»ea.se<l  can  now  convi-y  the 
land  ;  see  the  Conveyancing  and  Law 
of  l'"operty  Act,  1881,  s.  4. 

(c)  Jieniittt  V.  Karl  of  Tutiktrvilk.  19  • 
Ves.  1 70  ;  Ciirrc  v.  limri/tr,  5  Bea.  0.  n.  ; 
Lysaghl  v.  k'dwarJs ;  Crou-e  v.  Menlon  ; 
Ht  Thumas,  supra.  In  hi/der  v.  Kydtr, 
Ir.  !{.,  8  Eq.  8t),  the  sale  was  set  aside  in 
proeet-Uings  by  tlio  heir  on  the  terms  of 
tile  purchase  money  U'lng  repaid; 
itjwas  held  that  the  heir  must  ri'pay 
the    money    himself :     see    Slump    v. 


(Iiih;/.  -2  I).  .M.  &  ( i.  (i23. 

(;)  Jie  Uarrimii,  34  Ch.  1).  i 
If  an  heir  voluntarily  adopts  a  comn 
of  .sale  which  Is  not  enforceable,  t 
operates  as  a  H'trospcctive  eonvcrsio 
fmi/iif  V.  Taylor,  33  h.  .}.  Ch.  228. 

(ij)  1  Co.'C,  Iti7.  .See  Tuiriih,/ 
liijmll,  14  Ves.  r>91  ;  ('olliniiiciod 
Hinr.  21)  1...  .1.  Ch.  (i4i).  It  applies  to  ca; 
of  intestacy  :  Re  Ixaacs,  11894|  3  ( 
.")Uti.  I'he  rule  applies  only  as  bitui 
the  real  and  p<'raonal  n'presentati\ 
of  the  testator  and  will  not  be  c.xiciuli 
Kdimrda  v.  West,  7  Ch.  D.  8J8,  and ! 
Re  Adamn  and  KnixiiigUm  IV<(i 
27  Ch.  D.  394.  as  to  the  dinoluliDii 
an  option  contained  in  a  lease  on  t 
death  of  the  lessee. 

(gg)  As  to  the  effect  of  an  option 
purchase  given  by  will,  see  ante,  p.  "! 

(A)  Ho  that  the  heir  or  devisee 
entitled  to  the  intermediate  rcii' 
but  the  interest  on  the  purchasir  nidin 
is  part  ot  the  testator's  pcmonal  estali 
Tiiwnlei/  V.   Hedwell,  supra. 

((')  Townky  v.  Bedwell,  supra;  lift 
ing  V.    Weeding,   1  J.   &  H.  424. 
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\t  also  applii's  where  tlie  option  does  not  arise  until  after   the    tiur.  xxu. 
t.stator"s  death  (//). 

If  the  devise  is  general,  it  is  immaterial  whetlier  the  will  is 
fxccuted  before  or  after  the  contract  ^'iviuj;  the  option  (y)  ;  and 
if  till'  devise  is  speeifie,  the  rnle  applies  in  all  cases  where  the 
cmifract  giving  the  option  is  j'nt<^red  into  after  the  date  of  the 
will  (/.)■  uidess  of  course  the  testator  has  contein|)latiMl  the  possi- 
liility  of  his  entering  into  such  a  contnict  and  has  |irovi(led  for  it 
hv  his  will. 

But  a  testator  who  has  entered  into  a  contract  of  sale,  or  given  Howcontmiv 
ail  oi)ti(ui  of  purchase,  in  respect  of  land,  and  afterwards  or  siinul-  '"<'•'>''"'' 
tiineously  makes  a  wdl  specihcally  devismg  it,  may  shew  that  he 
wishes  the  devisee  of  the  land  to  have  the  benefit  of  the  sale. 
In  KiuiUys  V.  Slirplirrd  (I)  (a  case  of  contract),  a  specific  devise 
to  the  testator's  "  dear  wife  "  of  the  estate  "  which  he  had  lately 
contracted  to  sell,"  was  held  not  to  shew  such  an  int(>ntion,  but  to 
give  the  wife  only  the  legal  estate,  the  purchase-money  })assing  by 
the  residuary  bequest.  Hut  in  the  case  of  an  option,  a  will  made 
or  re-published  after  the  date  of  or  simultaneously  with  the  creation 
of  the  option,  and  specifically  devising  the  property  in  strict  st  ttle- 
lueiit,  has  been  held  to  take  the  case  out  nf  the  ruh"  in  Ltives  v. 
liiiinelt,  and,  up(m  the  option  being  exerci.s(>d  after  the  testator's 
death,  to  carry  the  purchase-money  to  the  devisees  (/«). 

Where  a  testator  specifici:liy  becjueaths  h-aseholds.  and  after  his 
death  the  term  is  jmt  an  end  to  under  a  comlition  containi'd  in  the 
lease,  the  legatee  is  entitled  to  the  con(|)'Misatioi\  pavable  under 
the  cdiidition  («). 


If  mortgaged  land  is  sold  by  the  mortgagee  under  his  power  of  Sii,-  iiy 
sak,  the  destination  of  the  s\ir[ilus  proceeds  of  sale  is,  as  a  general  """'»■'''»-''•■ 
rule,  governed  by  the  conditiou  of  the  property  at  the  mortgagor's 
death.  Consequently  if  the  sale  takes  place  after  the  mortgagor's 
death,  the  sur{)lus  proceeds  devolve  as  realty,  while  if  it  takes  place 
during  his  lifetime,  they  devolve  as  personalty  :  and  the  fact  that 
the  mortgage   deed  provides  that  they   are    to   be    jiaid   to   the 


(ip)  Hi  IiiKirx,  Hupra. 

(y)  Lawm  v.  liininlt,  supra;  Qmild 
V.  TiiWjHi.  ')  Jur.  X.  S.  1 1(>  (Itaschdlils). 

(k)  Wttding  v.  Wtedintj,  Hiipra. 

I/)  1  J.  &  \V.  49i»,  tit.,  alliniKHl  in 
1).  1'.,  Sun.  Uw  of  Prop.  223.  As  to 
whitlior  a  tlfvise  iniludc.ii  land  whirli 


si-o  post,  riiap.  .XXXV. 

(m)  l>rniit  v.  Vause.  I  V.  &  C.C.C. 
.■)80;  A'«.(Mt  V.  Smith.  2  I>o  (J.  &  S. 
722;  He  I'l/I,,  |  IS!).-)]  1  Ch.  724;  Duffteld 
V.  M'.\f„-I,r.  [ISiMil  1  Ir.  K.  :170.  See 
He  Imam,  (IS!) J]  3  Cli.  .">(Mi  (intestacy). 

(n)  ('oyue  v.  Coyne,  Ir.  H.,  10  K(i. 
4W!;  po^t,  p.  739. 
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mortgagor  "  his  heirs  or  assigiLs  "  makes  no  diflercncc,  th.'s..  wor 
not  being  sufficient  to  effect  a  constructive  re-conversion  (o). 

A  similar  rule  seems  to  prevail  in  the  ease  of  a  sale  by  a  trust 
in  bankruptcy  (p). 

Where  land  is  sold  under  an  absolute  order,  made  withii,  d 
jurisdiction  of  the  Court,  the  proceeds  arc  personalty ;  in  fact  tl 
order  itself  operates  as  a  conversion  from  its  date,  and  bcfor,.  at 
sale  has  taken  place  (7).  I5ut  where  a  conditional  order  is  fir 
made,  and  is  afterwards  made  absolute,  it  oidy  takes  effeit  fro 
the  latter  date  (r). 

If  the  order  for  sale  is  made  in  an  administration  action,  f, 
payment  of  debts  and  legacies,  it  would  seem,  on  principle,  tliiit 
operates  as  a  conversion  for  all  purposes,  so  that  any  siirpli 
is  i)ersonal  estate.  The  contrary  was  indeed  decided  1 
KomiUy,  M.R.  («),  but  the  deci.sion  has  been  di.sapprov.d  {t 
And  it  is  clear  that  if  the  order  is  made  by  consent.  f(,r  tl 
convenience  or  benefit  of  the  parties,  it  operates  as  a  101 
version  out  and  out,  whatever  the  nature  of  the  actio 
may  be  (m). 

It  was  until  recently  supposed  that  the  general  principle  did  ik 
apply  if  the  order  directed  a  sale  to  be  made  for  raising  a  speoifi 
sum ;  and  that  in  such  a  case,  if  more  land  was  sold  than  was  Tcqmm 
the  surplus  proceeds  of  sale  retained  the  character  of  realty  (v 
Accordingly,  where  a  sale  was  directed  in  a  mortgagee's  suit,  an 
the  surplus  was  invested  by  the  Court  at  his  request,  it  was  hel 
to  devolve  as  realty  on  his  death  (w).  And  in  a  recent  case  (x),  wher 
land  belonging  to  an  infant  was  sold  for  the  purpose  of  paying 
costs,  and  the  infant  died  intestate  after  attaining  twenty-one.  i 
was  held  by  Eve,  J.,  that  the  surplus  proceeds  of  sale  (which  L 
been  invested  in  consols)  devolved  as  realty.     But  this  decisioi 


(o)  WhflJale  V.  Purlridije,  8  Ves.  227  : 
liuurm  V.  Bourne,  2  Ha.  ;{.■> ;  Wright  v. 
Hose,  2  .S.  &  S.  323 ;  Kt  Smith.  7  .Inr. 
N.  .S.  <K)3  ;  Re  (haiuje,  [11)07  j  I  Cli.  31. "I, 
referriHl  to  in  ISunjeaa  v.  Booth,  [IWISI 
2  Ch.  U48.  •  I  J 

ip)  Banks  v.  Scott,  .'5  MaiUl.  493. 

(v)  -irnoldy.  Oixon.L.  H.,10  Kq.  113. 
Il^ttt  V.  Mekin,  25  C'h.  D.  73.".  (fol- 
liiwinK  ilictum  of  Jcsscl.  M.lt..  iu 
Wiilliirr  V.  areentoood,  10  Cli.  1».  302) ; 
Unrlley  v.  Ptndnrvts,  |19<)1]  2  Ch.  498 
disapproving  Field  v.  Bnmn,  27  15ca. 
90) ;   Re  IMdson,  [1908]  2  Ch.  ti.'W. 

(r)  Re  Beamish  s  Estate,  27  L.  K.  Ir. 
320  :  Re  ffetir;,s  KstKile.  31  L.  H.  Ir.  l.'i.S. 

{*)  t'ooke  V.  Dealey,  22  Bea.  19(i. 


(()  ByJcsscI,  .M.i:..  in  Stttd  v.  I'mtt 
h.  H..  18  K.|.  197.  .See  also  llmttiii  \ 
PnidiiiKS,  supra  ;  Fcrqusun  v.  lienuon 
17  L.  K.  Jr.  212.  In  Fdluw  v.  J,,m^n 
11877J  Week.  N.  9.'-..  J.'ssd,  .M.H..  h;.|, 
timt  tho  Court  has  jurisilictiim  ti 
direct  that  if  there  is  a  surplus  it  flial 
lie  re-invested  in  land,  ho  as  to  prescm 
its  oharacter  a.s  realty. 

(«)  Studv.  Preect,  supra;  Finjiiwi 
V.  Beriifon,  17  L.  R.  Ir.  212. 

(i)  Jermij  v.  Preston,  13  .Sim.  ,'t"i() 
Hut  see  the  critirisms  of  Jessel,  ,M.K., 
ill  Steed  V.  Pn ice,  supra. 

(w)  Scott  V.  Scott,  9  L.  H.  Ir.  3(17. 

(r)  Hiirge<i3  v.  Booth,  [1908]  1  Ch.  SSO. 
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was  reversed  by  the  Court  of  Appeal  (//),  and  tlic  jjeneral  prineiple    i  hap.  \xn. 
laid  down  in  Sfrcd  v.  Prrcrc  now  applies  in  all  eases. 

If  land  is  sold  in  a  partition  action  under  the  Partition  Act,  1868,  Sale 
-;.  S,  the  proceeds  of  sale  arc  to  be  treated  as  realty  (:),  unless  the 
person  entitled  is  siii  juris  and  elects  to  take  them  as  personalty  (a),  or 
iniless  they  are  paid  out  to  trustees  who  had  a  })owcr  of  salo  (6).  If 
tlie  ])ers()n  entitled  is  a  married  woman,  she  may  elect  by  examina- 
tidii  ill  ('i"Mt  to  take  the  fund  as  personal  estate  (c).  In  Wallarv  v. 
(ircenintou  ((/),  .lessel,  M.R.,  seems  to  have  thoufiht  that  an  order  for 
siie  made  witii  tlie  eonsent  or  at  the  retpiest  of  a  married  woman 
iiiuier  sect,  (i  of  tlie  Partition  Act,  187G,  operates  as  a  conversion 
(if  her  share,  but  the  accuracy  of  this  view  was  doubted  by  Hvrne,  J., 
wlio  held  in  Re  Xorton  (e)  that  a  consent  or  retpiest  on  behalf  of  an 
infant  does  not  operate  as  a  conversion  of  his  sliare. 

W  here  purchase  njoney  is  paid  into  Court  by  a  railway  company 
under  sect.  (59  of  the  I^mds  Clauses  Consolidation  Act,  1845  (/'), 
the  Jjeneral  rule  is  that  it  remains  impressed  with  the  character  of  real 
estate  (ij).  In  a  case  before  Lord  Cranwortli,  V.-C.  (A),  an  owner  of 
land  had  made  a  will  containing;  a  residuary  devise  and  afterwards 
lieeaine  a  lunatic  not  so  found  ;  part  of  the  land  was  taken  bv  a 
railway  coinjiany,  and  the  ])urchase  money  was  paid  into  Court 
uiuler  the  7(ith  section  of  the  Lands  Clauses  Act :  it  was  held  that 
tlii.s  operated  as  a  conversion.  But  this  decision  is  generally 
considered  erroneous  (/). 

In  any  tase,  however,  where  land  is  vested  in  trustees  subject   wii.-n- 
to  a  trust  for  sale,  or  a  power  of  sale,  and  it  is  sold  by  order  of  •"'»'•■<»  ran 
the  Court  or  under  the  Lands  Clauses  Act,  this  operates  as  a  "'"' 
conversion  (y). 


Act. 


(../)  |IO<i8)  2  Oil.  (ijs. 

(;)  The  order  itself  oprntcs  n  eon- 
M  r-iioii :  Ke  llodMm,  1.IU08J  2  t'h.  <i:j8, 
Mipm,  p.  7;t2. 

ill)  FMl,r  V.  Foxter.  1  Ch.  1>.  .58S; 
MiMnmy  v.  Quicke,  (i  Ch.  1).  .">53 ; 
/iV  limkrr,  17  V\\.  1).  241.  Sio  Mnrdnunt 
V.  Iliuurll.  1!)  Cli.  I).  302,  wIk-r-  tho 
liiniliciarivs  tlicd  intestate  befori'  the 
fund  waH  paid  out,  so  that  it  defended 
lo  thiir  heir  at  law  ;  it  waa  held  that 
en  his  death  it  forintid  part  of  his 
[HTsDnal  estate. 

(fc)  He  Morgan,  [mm]  2  Oh.  474. 

(r)  Slmiihriri'/  v.  nail,  1 1  Ch.  1).  tl.-)2. 
The  examination  nmy  he  diK(H-nse<l 
with  if  tlie  fund  is  under  20(V.  ;  Hi  Ch. 
U.  3li2. 

(<i)  In  fli.  I).  3(i2. 

(c)  I  lOOOJ     1     Ch.    101,    apjroving 


llimaiil  V.  Jallaml.  |  18!»1  |  Week.  \.  210. 

{/)  (»r  mider  the  I'nion  and  Parish 
IVojierty  Aet,  1835:  Jie  Hornir,  ,">  l)o 
(!.  &  S.  483. 

(7)  A>  parte  Walter,  I  Drew.  MS; 
Kelland  v.  Fulfiird,  (i  Ch.  1).  4<J|. 
Compare  Re  Harrop,  3  Dri'w.  721  i ; 
Midland  ItuiluHiij  v.  Oxwin,  I  Coll.  "4  \ 
W  Till/tor,  0  Hb.  r,m  ;  t{,  SlewnrI,  I 
Sm.  &  (!.  32. 

(A)  He  Kaal  Linrnlnihire  Xailicai/, 
Ex  pirte  Flamank,  1  Kim.  \.  S.  2(>0. 

(i)  He  Tugtcfll,  27  Cli.  1).  3(19.  Com- 
pare  He  Baqot'i  Settlement,  31  L.  J.  Ch. 
772,  ante,  p.  729. 

{))  He  Hubmn'a  Trtmti,  7  Ch.  I).  708  ; 
He  Smith,  40  Ch.  I).  38(i ;  He  Miirqan, 
1 1!KK))  2  Ch.  474  :  Re  Sheffield  rnrmra. 
turn,  [19(13)  1  Ch.  208. 
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CHAP.    XXII. 

Notice  to 
trf«t. 


Compulsory 
sale  aftiT 
testator's 
death. 


Sale  ill 
lunacy. 


Conversion 
directly  t>y 
statute. 


CONVKRSION. 

A  notice  to  treat  under  the  Lantls  Clauses  Act  does  not  efff 
a  conversion  {k),  even  if  it  is  followed  by  an  ofTer  by  the  landiiwn 
to  accept  a  certain  i)rice  for  the  land  (I) ;  but  if  the  price  i.s  ajireed  ii|)( 
this  constitutes  a  valid  contract,  and  operates  as  a  eonversinn  {„ 
An  agreement  as  to  the  price  per  acre,  without  dcfininf;  the  Ian 
does  not,  etlect  a  conversion  (»). 

In  Ex  parte  Hardi/  (o).  a  testator  gave  to  his  children  in  8ii{(essi( 
the  option  of  purchasing  his  real  estate.      Before  the  option  lu 
been  exercised,  and  while  .some  of  the  children  were  still  infaiii 
part  of  the  property  was  ,nirchased  under  compulsory  powers  : 
was  held  that  this  did  not  effect  a  conversion. 

It  has  been  already  mentioned  that  a  sale,  by  proper  authority, 
land  belongmg  to  a  lunatic  does  not,  as  a  general  rule,  affect  t 
rights  of  his  devisees.  &c.,  in  the  proceeds  of  sale  (/*). 

Conversion    may  also   be   produced  by  act  of  pailiament  : 
where  a  statute  abolishes  a  particular  kind  of  real  property,  ai 
substitutes    for    it  a   right  to   compensation,    or   otiier   per.soi 
property  (7). 


testator. 


Contract  of  B.  As  to  ConirrsioH  of  Monii/  iiUo  Lund.  -In  the  case  of  a  pers 

punhasc  by  onterinc  into  a  contract  for  the  purchase  of  land,  the  rule  forniei 
was,  that  if  the  contract  was  binding  on  the  purchaser  at  tlie  tii 
of  his  death,  his  heir  or  devisee  was  entitled  t"  the  benefit  of  i 
in  other  words,  was  entitled  to  consider  the  contract  as  iiavi 
converted  the  personal  estate,  quoad  the  purchase-money,  into  n 
estate  (r).  But  as  regards  the  estates  of  persons  dying  after  IS' 
the  Keal  Estates  Charges  Act,  1877,  enacts  that  where  a  testai 
or  intestate  dies  entitled  to  land  of  whatever  tenure,  which  is  at 
deatii  cliarged  by  way  of  lien  for  unpaid  purchase-money,  the  devi: 
or  legatee  or  heir  shall  not  be  entitled  to  have  the  money  discliar^ 
out  of  anv  other  estate  of  the  testator  or  intestate,  unless,  in  I 
case  of  a  testator,  a  contrary  intention  appears  from  the  '  .    | 


(t)  Hnyixa  v  Hiiynrx,  I  Dr.  &  Sin. 
42(1. 

(/)  /ft'  lUilhrsai  Purl;  Ach,  Ex  j»itU 
Arnold.  32  Hea.  591. 

(m)  Ex  jmile  Jliiirkiii'.  13  Sim.  5H!) ; 
Ke  Muiich"t€r  a-  Snidhimrt  Hiiihmi;, 
lit  Bea.  3r>.')  ;  Uindnnj  v.  MetrnpiiHlan 
Kaihini/.  1..  K.,  7  Cli.  I.-.4  ;  Halls  v. 
Wall",  L.  H.,  17  Kq.  217. 

(h)  Ei  parte  Walker,  1  Dr.  5(»8. 

(r>)  HO  He.i.  2(m. 

(;/)  Ante,  p.  I()3.  -\s  to  a  por- 
cha-se  of  land   in  lunaiy,  see  post,   p. 
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(7)  Frtwtn  V.  Frnreii,  h  K..  10 
filO;  Kichards  v.  Alt.-Oin.  for  Jumn 
«  Moo.  1'.  C.  C.  381 ;  Cadmoii  v.  t 
man,  L.  R.,  13  Eq.  470. 

(r)  (larnrll  v.  Aclon,  28  Hc».  ; 
As  to  the  etTect  of  a  voidable  conti 
of  purehas"  entorwl  into  l)y  a  tru^ 
for  his  own  iK'nefit,  sec  Ingle  v.  Hiclm 
28  Bea.  3«1. 

(«)  See  further  on  this  subject,  p 
Chap.  UV. 
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llfMirr.lllll 

lit  ilatli, 
Miilisfiniciitly 
rriiiltriil  in- 
inpnlil)'  i)f 
<-(iiiiph'ti<»i). 


Ill  such  a  case,  therefore,  all  that  the  dev  sec  or  iieir  is  entitled  to    ciiai-.  xxii. 
is  the  land  charged  with  the  purchase-monev  (/). 

In  cases  not  within  the  act,  the  old  rule  above  stated  a|i|)lies  evi'n  ('(.mnict 
if  the  contract  is  rescinded,  by  or  at  the  suit  of  tlie  vendor,  after 
tlie  testator's  death («),  foi  as  Mr.  Jarman  points  ont  (i) :  ■  Tlie  true 
principle  is,  that  where  the  contract  is  such  as  could  have  been 
enforced  against  the  purchaser  at  the  time  of  his  decease,  tlie  e-ute 
which  is  the  subject  matter  of  the  contract,  or,  failing  tiiat,  Mie 
purchase-money,  belongs  to  his  heir  or  devisee  ;  but  if,  from  a 
defect  of  title  or  any  other  cause,  the  contract  was  not  ol)ligatory 
on  tlie  purchaser  at  his  death,  his  heir  or  devisee  is  not  eiiti'led  to 
say  he  will  take  the  estate  with  its  (h'fects,  or  have  the  purchase- 
money  laid  out  in  the  purchase  of  another.  Such  is  the  doctrine  of 
tiie  case  of  Broome  v.  Motuk''  (ir).  In  that  ca.se  Lord  Kldon 
observed  of  Whittaker  v.  Whittaker  (i)  that  it  was  very  <lifficult  to 
maintain  the  doctrine  in  it,  which  went  beyond  what  was  necessr.iv 
for  the  decision.  His  Lordship  said:  "As  between  the  heir  ai.d  si..i,M,f 
the  personal  representatives,  Liam  v.  Mertim  (xx),  liiu  '  umler  v    l'"''''''y<'f  ili<' 

„,.,.,  1     1  1-     1        1  ,  '      PTIV  llllIlM  li 

Hiiirop  (//)  and  other  cases,  ■  -stablish  the  general  prniciple,  t  iiat  what-   "t  \»»  .iratli. 
ever  is  the  state  of  liability  of  the  party  him.self  to    take  at   his  f",'',!.','i'',VlI." 

t  \Vr<'!l  tho«(,5 


deatli,  must  be  the  state  of  liability  to  be  consid"red  upon  (piestions 
between  tiiose  representing  him  after  his  ch-ath  (z)  ;  and  if  at  bis 
death  he  could  not  be  compelled  to  take,  clearly  the  heir  could  not 
say  to  the  executor,  '  I  will  have  the  estate ;  and  you  shall  pay 

for  it.' I  have  not  met  with  any  case  that  has  induced 

me  to  suppose,  that  if  tliis  .verc  between  the  heir  and  the  nersonal 
representative,  it  would  be  pos.sible  for  the  heir  to  .say,  though  the 
title  was  doubtful,  yet  being  tiie  real  representative,  he  is  entitled 
to  take  it,  as  it  is;  though  the  aicestor  never  meant  .so  to  take  it; 
or  intimatetl  any  purpose  of  retiring  from  that  situation,  in  which 
he  had  a  right  either  to  insist  ui)on  a  good  title,  or  to  refusi;  the 
estate  ;  and  though  there  is  no  proof  that  the  ancestor  would  have 
paid  for  the  estate  with  a  bad  titU-,  yet  the  heir  can  insist  that  the 
personal  estate  shall  pay  for  it  out  of  the  assets.     None  of  the  cases 


claiiiuiiK 
iiiiilir  liim 


lis  Hul)jt'Ct.  post. 


(0  li,  Cudmff,  24  Ch.  1).  !)4 ;  Kt 
Kidd,  1 1S1I4] .'(  Cli.  .V>8.  In  He  Coekru/t 
lliiiT  had  Ik'ch  a  compromiso  wIul'Ii 
wiiiilil  III  any  ca.sc  have  dpfeati'd  the 
plaintiij  s  claim. 

(«)  WhiWihr  V.  fVkittnhr  4  it. 
C.  C".  31  ;  Hud-Huu  V.  Cook,  ' .  ,.  13  Eii. 
117. 

(w)  First  o<l.  p.  4ti. 

(w)  10  Vcs.  .Vj;.    ,StH-  altM)  1  Ve».  sen. 


2IH. 

(r)  Ante.  p.  77. 
{XX)  :$  .\lk.  I. 
('/)  7  Vcs.  :{4i. 

{-)  See  ace  Ciirrr  v.  Iloicijir,  7\ 
Bca.  <i.  n. ;  hrjlr  v.  Hiclmrd.i.  I'S 
Hvn.  :U>r>;  Ilayne-i  v.  Ilai/iir.i,  1  Dr.  & 
Sm.  4.51,  4.".2;  //,i</.«,«  v.  Cook,  L.  K., 
13  '-'ii.  417  ;  Lyaaghl  v.  Edwards,  2 
Ch.  U.  510. 
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t'UNVKRSION. 


<iur.  xxn. 


What  cvi- 
(Ifnt'c  of 
intention  hy 
devisor  to 
Rerept   titli' 
ncieswiry. 


Question 
where  the 
deceased  pur- 
chaser was 
bound,  but 
tlic  vendor 
was  not. 


give  any  colour  for  that ;  dreen  v.  Swilh  (a),  indeed,  seeniH  to  st 
a  doctrine  quite  inconsistent  with  that."  He  thert»fori>  li 
that,  as  no  title  could  be  made,  the  devisees  were  not  eiifit 
to  take  this  estate,  or  to  have  another  estate  bought  for  thoni. 

"  It  will  be  observed,"  says  Mr.  Jarm'an  (h),  "  that  Lord  Kl( 
adverted  to  the  circumstance  of  the  purchasing  devisor  not  Imv 
himself  shewn  an  intention  to  take  the  estate  with  a  bad  tit'.o. 
is  conceived  his  Lordship  here  alluded  to  such  evidence  of  intent 
as  would  have  amounted  to  an  acceptance  of  the  title.  Xotli 
short  of  this,  it  is  ])iesumed,  could  have  any  effect ;  for,  to  ad 
parol  cvidcnci-  of  intention  as  such  would  be  liable  to  tlie  objoc' 
attaching  to  the  reception  of  extrinsic  evidence  in  aid  of,  or 
opposition  to,  a  writfen  will  (r).  It  is  true  that,  under  the  docti 
in  question,  the  devise  is  incidentally  affected  by  this  evidei 
since,  as  already  observed,  the  inquirj'  whether  the  contnct  i 
obligatory  on  tlie  testator  at  his  decease,  lets  in  anj-  evidence  wli 
would  be  admissible,  in  a  suit  between  the  vendor  and  vendee 
circumstance  s  discharging  the  vendee,  as  a  difference  in  the  est 
from  that  contrrcted  ^or,  not  capable  of  being  the  uibject 
compensation,  or  the  like.  Of  course  the  vendor  could  not  t 
advantage  of  the  waiver  by  the  heir  or  devisee  of  objections  to 
title  which  his  ancestor  or  devisor  might  have  advanced,  he  ( 
the  heir  or  devisee)  iiaving  in  that  event  no  interest  in  the  estati 

"  In  the  cases  of  Whittaker  v.  Whittaker,  and  Bnximc  v.  Mo) 
the  contract  seems  to  have  been  binding  on  the  vendor,  and  tlu 
fore,  those  cases  do  not  decide  what  would  be  the  effect,  where 
deceased  purchaser  was  boimd  at  his  decease,  but  the  vendor  was  i 
a  case  which  clearly  may  and  often  does  arise  ;  as  where  a  writ 
contract  has  been  entered  into,  which  is  duly  signed  by  one  pa 
and  not  by  the  other,  and  the  signing  party  dies  before  there 
been  any  act  of  part  performance,  wliich  would  render  the  contr 
obligatory  on  the  other.  It  is  clear,  that  in  such  a  case,  the  siirv 
ing  (d)  party  may  choose  or  not  to  enforce  the  performance  of 
contract  against  the  representatives  of  the  deceased :  should 
decline,  of  course  the  contract  is  at  an  end,  and  the  propo 
remains  unconverted  as  between  the  real  and  personal  represen 
tives  of  the  deceased  party.    If,  on  the  other  hand,  the  surviv 


(n)  1  Atk.  .^)72. 

{h)   Kii-st  ed.  p.  48, 

(f)  See  Jtouc  v.  Cunynghame,  11  Vcs. 

aw. 

(d)  "  The  fact  of  survivorship  is  in- 


tnxluced  merely  for  the  eonveni( 
of  distinction  ;  it  "o.ild,  of  cniirs!' 
immaterial  whet'.^r  the  party  re 
sented  as  the  survivor  were  livlnj; 
not."     (Note  by  Mr.  Jarman.) 


EFFECT   or   CONVERSION    DEHORS    THE    WILL. 

party  choose  to  compel  performance,  the  question  arises  between 
the  r.M-.,)ective  representatives  of  the  deceased,  whether  such  con- 
version  has  taken   place.     For  instance,   suppose   the  decea.sed 
party  to  be  the  vendor  :    if  the  surviving  party,  i.e.  tlie  j.urcliaser, 
should  (as  he  may)  call  upon  the  heir  or  devi.see  of  the  deeea.wl 
wiulor,  to  convey  to  him  the  pro|)erty  in  pursuance  of  his  ancestor's 
or  testator's  contract  -upon  the  doctrin.^  i,,  question  would  depend 
tiie  destination  of  the  purchase-monry,  which,  if  the  contract  is  to 
be  considered  as  effecting  an  absolute  conversion  of   the  propertv, 
would  belong  to  the  personal  representatives  (e);  if  not,    to    the 
iieir  or  devisee  of  the  deceased  vendor.     The  writer  is  not  aware 
nf  any  direct  authority  on  the  point;  but,  perha|)s  it  would  be 
eousiderod  as  governed  by  the  cases  (whi.'h  seem  to  be  analogous 
ill  principle),  in  which,  there  being  in  a  lea.se  of  a  freehohl  estate  a 
clause  entitling  the  lessee  pending  the  term  to  purchase  the  demised 
property,  and  the  leasor  having  died  before  the  option  of  the  lessee 
has  been  declared,  the  latter  has  subsequent!,/  elected  to  purchas-  the 
property.    Under  such  circumstances,  it  was  held  by  Lord  KIdon 
n  the  case  of  Toutiley  v.   BedweU  (/),  on  the  authority' of  a 
previous    decision    of   Sir   William    Grant  (,/),   (but  without    it 
should  seem,  approving  the  principle),  that  the  rents,  until' an 
election  to  purchase  be  made,  belong  to  the  heir  or  devisee  •   but 
that  when  it  is  made,  the  purchase-money  goes  to  the  personal 
rej)resentative  of  the  vendor." 

If  a  per-son  of  unsound  mind  enters  into  a  contract  to  purchase 
real  estate,  and  the  purchase  is  afterwards  completed  bv  direction 
of  the  lunacy  authorities,  this  operates  as  a  conversion  of  the 
purelm.se  moneys  into  realty  (h). 

In  Att.-Gen.  v.  Marquis  of  Ailesbury  (i),  the  money  of  a  lunai  - 
was  invested  by  his  committees  in  the  purchase  of  lands  which 
pursuant  to  orders  made  in  the  lunacy  proceedings,  were  conveyed 
upon  trust  for  the  lunatic  "  hisexecutors  administrators  and  assigns  " 
and  directed  to  be  considered  as  part  of  his  personal  estate  :  it  was 
held  that  on  his  death  the  value  of  the  lands  was  part  of  his  per- 
sonal estate.  But  if  money  is  expended  by  leave  of  the  judge  in 
lunacy  for  the  permanent  improvement  of  the  lunatic's  real  estate 
m  the  course  of  the  ordinary  management  of  the  property,  it  will 

St.  32.3  and  the  observations  of  WoocI, 
V.C.,  1  J.  &  H.  429. 
(h)  flnldwyn  v.  Smifl,,  [1900]  1  Ch. 

OOOt 

(i)  12App.  Cm.  072. 

47 


737 


cBAT.  xxn. 


Oases  «licro 
thiTe  in  nil 
"pliiiti  to 
purchase. 


Voidable 
purchase  by 
lunatic. 


Investment 
of  lunatic's 
money  in 
real  estate. 


'f)  iScc  ante  p.  102. 

(/'  U  Ves.  591.  Sec  also  CAling- 
uix-u  V.  Row,  20  h.  J.  Ch.  »i49. 

iji  Lau^ts  V.  liennelt,  I  Cox,  107. 
Ihe  case  was  deci(ie<i  by  Lord  Ken- 
von.  C.iinpHre  Wrlyht  v.  Rme,  2  S.  & 
•I.— VOL.   I. 
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CONVERSION. 


< lup.  XXII.    not,  as  a  general  rule,  be  ordered  to  be  chargeil  \ipon  the  real  .s 

in  favour  of  tiie  jwrsonalty  (/). 
Whi'ii  monry        Whorc  land  has  been  sold,  and  the  proeeeds  arc  sul.jf.  t 
i»ii'liir<-       jj,,j,j.  {„p  reinvestment  in  land,  they  will  generally  eoinc  wi 

'  *'"'"  '        the  description  of  "  hereditaments  "  (k). 


Opi^ration 
of  law. 


Contract  for         t'onvcrsion  may  also  be  effected  by  a  testator  entcrinj;  in 
buiMing.  contract  with  a  biiihlcr  for  the  erection  of  buildings  on  tlic  testa 

land,  and  dying  before  they  arc  comi)letc(l  or  ])aid  for  :   in  sii 

case  the  devisee  is  entitled  to  have  the  contract  i»erforiii(tl  oi 

the  personal  estate  {/). 

Knt  this  rule  does  not  apply  where  the  contract  relates  t<i 

not  belonging  to  the  testator  (w). 

Conversion  may  be  produced  by  operation  of  law.  Ti 
Lorcridfje  (n)  c  mortgagee,  who  since  IrtGl  had  been  in  posscssii 
the  mortgaged  land,  died  in  1861,  having  by  his  will  givei 
residuary  real  and  personal  estate  to  his  wife  during  widowl 
but  made  no  other  disposition  of  his  property,  so  that  subject  t 
widow's  interest  during  widowhood,  his  widow  and  brother 
entitled  to  his  personal  estate  under  the  Statutes  of  Dintribui 
after  his  death  his  widow  entered  into  possession  of  the  inortj; 
land  and  remained  in  possession  until  1879,  when  the  equi 
redemption  was  barred  under  the  Statute  of  Limitations; 
brother  died  intestate  in  1880,  and  it  was  held  that  his  nioie 
the  mortgage  debt  was  converted  into  real  estate  in  187!) ;  c 
quently  on  his  death  one  moiety  of  the  land  descended  t 
co-heiresses. 

Several  cases  have  been  decided  in  Ireland  on  the  questioi 
of  Krit-ilmrge  money  paid  for  the  redemption  of  a  rent-charge  ought  to  devoh 
veltioiTof        and  how  the  rights  of  parties  are  affected  by  Irish  statutes  re 
renewable        ^.^  jpnewablc  leases  (/)),  but  they  do  not  seem  to  lay  dowi 
principle  of  general  application. 


Redemption 


leases. 


Conversion  of 
one  Uiml  of 
personal 
properly  into 
another. 


In  the  case  of  personal  ))roperty,  the  operation  of  a  will  m 
affected  by  the  nature  of  the  property  being  changed  b}-  son 


()■)  Re  GUI,  [19fl4]  1  Ch.  398. 

(k)  He  (lo.iiftlin,  [\SWi\  1  Cli.  120. 

(/)  //(///  V.  Hull,  2  Vern.  322  ;  Cmper 
V.  .larman.  L.  K..  3  Eq.  itS  ;  Rt  Dan. 
[1898]  2C'li.  i>l(>. 

(m)  Ri  l><iy,  supra. 

(»}  73  1..  J.  Ch.  15. 


(<>)  Re  (Irmes,  l.">  Ir.  Ch.  X 
Croftoii,  1  Ir.  Eq.  204. 

(p)  Morris  \.  Morris,  Ir.  R..  i>  ( 
7  C.  L.  29.") ;  Re  Dane's  Entatf, 
10  Kq.  2ti7  ;  Hattifite  v.  Muim 
314. 
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.l.liors  thr  will.     When'  the  testator  liiinself  sells  property  which    .lur.  xxu. 

lie  has  specifieally  l>ei|iienthe(l,  this  operates  as  an  aiieriiption  of  ^ 

tlie  l)e(piest  (7).     And  the  principle  of  Liwr.s  v.  n,niirlt  (r)  applies 
to  li  iisehi>lils  (s). 

In  Coi)n>-  V.  Coipw  (t)  the  testator  was  entitli-,1  to  a  leas.,  whi.h 
was  .{.•terniinahle  l.y  the  lessors  011  jriving  noti<-e  and  on  payment 
of  loiiipeiisation  ;  notice  was  >?iven  (hirinji  the  t.-stator's  lifetime, 
hut  the  conijtensation  was  not  ascertained  until  after  his  .h-atli  ;' 
he  liad  specifically  be(pieathed  the  Lase:  it  was  held  that  the 
Lj-atee  was  entitled  to  the  conipen8atit)n.  The  cjiiestion  seems  to 
have  heen  whether  the  h'ase  was  still  subsistinji  at  the  testator's 
(liatii ;  if  it  had  heen  tletermined  l.y  the  notice,  the  Iegat<!e  woidd 
not  have  been  entitled  to  the  compensation. 
In  lim>n>,'  v.  (Irmmhnd./r  („),  a  testntor  gave  his  wife  all  his  readv   l'„„„.l,.,ri,...l 

I y  «'"'■•'  •»*  should  have  about  his  prson  or  at  his  residence   '""^'rHion. 

at  his  death,  and  he  becpieathed  to  others  his  exche(|iier  bills, 
sKKk.  &f.  :  he  became  insane  two  years  before  his  death,  and 
.Inriii}?  that  time  large  sums  of  ready  money  belonging  to  the 
testator  were  invest^'d  on  his  behalf  in  stock  and  excliecpier  bills  : 
it  was  held  that  this  was  a  due  conversion  of  the  money,  and  that 
the  specific  legatees  of  the  stock  and  exchequer  bills  were  entitled 
to  the  investm.Mits.  But  some  doubt  is  thrown  on  the  correctness 
of  this  conclusion  by  the  decision  of  Wood,  V.-C,  in  Taijlor  v 
r,iifl„r  (-•).  In  that  case  a  testator  made  a  specific  bcmcst  of 
leaseholds  and  chattels,  and  afterwards  became  insane  ;  no  com- 
mission in  lunacy  was  taken  out,  but  the  persons  who  managed  the 
te.stator's  affairs  entered  into  an  agreement  for  the  sale  of  the 
leaseholds  and  chattels,  and  after  his  death  the  agreement  was 
approved  by  the  Court :  nevertheless  it  was  held  that  this  did  not 
alter  the  rights  of  the  specific  legatees  (w). 

The  .piestioti  whether  a  beciuest  of  stock  or  shares  is  adeemed  Co„v..r.ion 
by  tlie  property  being  converted  by  act  of  parliament,  or  under  "f  "to.k.  &-.. 
tlie  powers  of  a  company,  is  discussed  elsewhere  (x).  tarUam'lt 

In  Jam;  v.  Green  (y),  a  testator  specifically  bequeathed  certain  (-„„ve,.ic  ' 


((/)  The    rases    ari>    nfiiriil    to    in 
('lm|i.  XXX. 

(r)  1  Cox,  Iti7,  ante,  p.  730. 

(.«)  i.'wM  V.  Tkujuc,  .">  ,Jiir.  X.  S.  lie 

(0  Ir.  K..  10  Hq.  490. 

(«)  4  Maild.  4!).-). 

(1 )  10  Hair,  475. 

(«•)  t'ompare  iHimiiU  v.   Tni/I„r    ,■}'> 
lie*  m-.    He  Larkmg,  37  Ch.  I>.  Slol  ,„,  ,, 

K>  Ihwjki  anil  PoweU'a  Contract,  [1902 1       D  'tt22 
-  t-n.  .,«).     ilip  (Icisiona  m  I/rink 


uyler  V.  Fnltomr,  2  VVh.  «,n.  ti2;t,  an.l 
Unmn  v.  Jirandim,  8  .Sim.  171,  also 
"ofin  inconsistent  with  liniiruf  v 
(iromnbridye.  Tlie  ditlirulty  i»  that 
ademption  is  not  a  qu.auon  of  intention 
butotfact :  4M4«r,«T  v.  Mu.j„i„,c\ti'd 
in  Chap.  XXX. 

ir)  i'hap.  XXX. 

(.'/)  U  K.,  r,  Kq.  r,.;-, ;  Rr  fn,,,  22  oil. 
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sharoH,  anil  was  afterwards  (ouiid  a  lunatic  :  the  Hharpi*  were 
by  order  of  the  t'c»iirt  and  tho  prorcjHls  invt-hte^d  in  conKoU  :  it 
held  that  the  iM-quest  wan  ailffin«>d.  IJiit  tlii.s  n-Hult  would  prd 
not  follow  if  the  sale  took  place  under  the  Lunacy  Act,  Im)  ( 

II.  Rights  of  Beneficiaries  afTected  by  Trustees'  Optio 
Convert.  -  Where  trustees  Imve  a  cliscirtionaiy  intmr  to  < im 
they  ought  not  to  exercise  it  in  such  a  way  as  unneceHsun 
alter  the  rights  of  the  parties.  Tims,  if  wasting  securiti.^ 
becpieathed  by  a  testator  upon  tiust  for  A.  for  life,  with  a 
cretionary  power  of  conversion,  the  trustees  ougiit  not  to  coi 
unless  the  investment  become  hazardous  (a). 

Where  property  is  given  to  trustees  with  power  to  <  niivt-rt  it 
uiilty  or  personalty  at  their  '  tion  (b),  the  general  rule  is  lii 
devolves  according  to  the  state  of  investment  in  whidi  it  iiai 
to  be.  Thus  in  Rich  v.  Whit/idd  (c)  a  testator  directed  his  tni 
to  sell  land  and  to  invest  the  pnK-eeds  in  the  purchase  of  < 
lands  or  in  government  .securities  ;  they  invested  them  in  «" 
ment  securities,  and  it  was  held  that  these  devolved  as  per 
estate. 

An  investment  in  personalty  under  a  power  of  interim  invest 
does  not  affect  the  devolution  of  the  property  (d). 

TrustcfB*  Where  trustees  have  a  power  or  discretion  to  convert  land 

''''*'''"«'"-.r"    money,  or  vice  versa,  it  may  happen,  as  Mr.  Jarman  points  oi 

nifty  Rut-Ct  •■'  '  "  .  I 

destination  of  that  "  tiie  exercise  of  [the]  trustees  option  to  convert,  regulate 

proiHirty-         jj^gj.p,y  tjjg  devolution  of  property  as  between  the  real  and  per 

representatives  respectively   of  the  beneficial  objecta,   but 

determines  it«  destination  under  the  will  itself;    i.e.  until 

version,  it  belongs  to  one,  and  when  actually  converted,  to  aiK 

Large  and  inconvenient  as  such  a  discretion  is,  yet,  if  t\w  mU- 

to  confer  it  be  clearly  manifested,  the  construction  must  pr 


(j)  St-ction  123.     Sw  Chap.  XXX. 

(a)  Lord  v.  Godfrey,  4  .Mi«:  I.  4."i."). 
The  oa.*  of  liiiiid  v.  FardM,  7  D.  -M.  & 
G.  ti28,  in  wliieh  it  was  seriously  argued 
that  a  trustee  with  power  to  invest  in 
government  securitii-s  ought  to  sell  out 
'  a  govemracnt  security  bearing  inteR'st 
at  5  per  cent.,  and  invest  in  3  pi'r  cent, 
securities,  savours  of  Lord  EUIon"s 
days. 

(6)  As  to  the  cases  in  wh.eh  an  option 
is  given  in  form  hut  not  in  s,il)stanee; 
(Irincfiin     v.     Kirmpii,    i     Kee.     ti."i3  ; 


itinnrs  v.  Biilliinn,   1   App.  Ca. 
and  etlier  eases  eileil  pi>st,  p.  "• 

(c)  h.  I'...2Eq..l83:  Pnll.iiv.So 
2  Y.  &  C.  708,  post,  p.  7.')o.  <'<i 
Hi  liird,  1 1892]  1  Cli.  27'.t ;  Hn 
Jhmte,  i  Ves.  juu.  170;  I 
linrmlt,  1!»  Ves.  102. 

(d)  AV  Hird,  supra. 

(f)  First  ed.  p.  538.  Tlii>  el! 
the  exercise  uf  an  ojiti.-n  of  i"i 
given  to  a  stranger  has  heen  n 
eonsitlered,  ante.  p.  7:WI. 
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KlliHT.H    AFKEtTKK    UV    TKr,srKKs'   n|TI(i.\    To   t'll.WKKT. 

in  spito  of  any  HUspirion  that  tin-  tt'stator  mi.HU|ij>n>hoii«|cil  the 
cllict  "f  thf  tiTiuM  li('  hiW  i'rii|>hiy)'(|.  ■" 

•  As  ill  Hroirn  v.  Hi>jg  (/),  whoro  a  t<'Mtat<»r onh-rwl  and  fn»jM.w.'r.Hi 

Ins  wiff  (ill  CAM'  «li('  tlioso  sti  to  iU>)  with  the  advice  of  W.  (S.    to 

wll  idl  his  (J.  cNtatfs.  xUit'ut^  that  slie  nould  |.iolml.ly  not  eh«M»(«' 

tci  hvf  there,  with  the  cnip,  Ht(»rk,  and  effe<-tH,  with  ail  eonvenient 

.H|Hrd  :  and  the  money  arising  from  Hiieh  sale,  to  l.e  plaeod  out  on 

siriirity,  the  yearly  interest  of  which,  as  well  as  tlie  interest  due 

to  the  testator  on   note.s.  l)onds,  mortj{aj»es  or  otherwise  (e.veept 

what  was  in  th.-  puhlie  funds),  he  pive  to  his  wife  for  life,  dcter- 

iniiiiklile  as  to  one  moiety  on  inarriajje  again.     .And  the  testator 

(jave  the  whole  of  his  personal  estate,  principal  and  interest,  of 

every  kind,  both  on  public  atui  private  security,  before  undisjM.scd 

of,  to  several  p-rsons.     The  wife  sold  part  of  the  (i.  estate,  and 

died:   and  Sir  W.  (irant,  M.R.,  held,  that  the  prrK-eeds   of   .such 

part  ; flonjjed  to  the  residuary  legatees,  and  that  the  unsold  part  of 

the  estate  remained  the  jiroperty  of  the  testator's  heir. 

■  So,  if  the  fund  ansing  from  the  .sale  be  disposed  of  ,„  „,„.|,   y,.„j,,    ,^j 
terms  iis  uneipiivmally  and  explicitly  to  make  the  vesting  dep«'nd   '""''  f^'"'- 
on  the  priiHi  of  actual  sale,  the  vesting  will  be  po.stpone(i  accord-  M  Tlo' 
ingly. 

■  Thus,  where  (</)  a  testator  devi.sed  certain  real  estatos  to  his 
wife  for  life,  and  directed  that  A.  shotdd,  as  .soon  after  her  decease, 
or  her  refusing  to  release  her  dower,  as  conv.-niently  might  be, 
sell  the  estate  ;  and  as  to  the  monies  arising  from  the  sale,  together 
with  the  rents  till  .sohl,  he  gave  the  same  to  be  eipially  ilivided 
between  his  five  nephews  (naming  them),  at  such  time  as  the  .sale 
.should  be  completed,  in  case  thnf  should  l>e  thai  Ih-iw,  ;    but,  in 
(Use  any  of  them  should  die  in  liis  lifetime,  or  liefore  the  sale  of  his 
said  estate  should  be  completed,  leaving  i.ssue,   his  part  should 
be  paid  to  his  children  ;   l)ut  in  case  any  of  them  .should  die  in  his 
iifetune.  or  before  the  sale  should  be  completed,  without  leaving 
issue,  to  the  survivors.    Sir  W.  Grant  held,  that  the  share  of  a 
li'pliew  surviving  the  testator,  but  dying  before  tlie  sale,  did  not 
vest :   olKserving,  that  to  adopt  the  contrary  construction  would 
<leny  to  the  testator  the  power,  by  any  express  form  of  w<,rds,  or 

•  tear  nianif(>stjition  of  intention,  to  make  the  vesting  depend  on 
the  actual  sale. 


He  Perkins,  [1909]  .i3  hiol.  J.  (198.'  '        ' 
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"  III  all  such  I'BHOH,  howeviT.  the  court**,  ever  iiiixious  to  a 

impiitinfi  to  a  testator  a  mode  of  ilwpoHition  at  varintup 

wliat  is  usual  and  convenient,  will  diligently  seek  in  the  v,n 

of  the  will  for  nieann  of  escape  ;  and  in  one  claw*  of  caMex,  of 

frwjiient  occurrence,  the  literal  force  of  the  languaf^e  of  the 

has,  even  without  any  such  aid  from  the  context,  liecn  nmi 

into  conformity  with  probable  intention.    The  cases  hen-  hII 

to  are  those  in  which  a  will,  creating  a  trust  for  conviTsinn, 

framed  as  that  the  enjoyment  of  the  cestui  fpie  trust  is  ii|)|.iir 

made  to  wait  until  actual  conversion.    The  inconvenience  of 

a  postponement  is  obvious ;   it  seems  hardly  supposabh-  tlm 

tcjittttor  coultl  mean  that  the  actual  enjoyment  by  tin-  obji 

his  bounty  should  be  liable  to  Ik-  deferred  for  an  indetinitc  p 

by  difficulties  attending  the  execution  of  the  trust,  or  tli.' 

of  activity  in  the  trustees  in  effecting  a  conversion.    T'.  \,r 

such  consequence,  a  liberal  construction  has  obtained  in 

cases,  and   the  legatee,   until  the  execution  of  the  trust. 

an  interest  in  the  uncimvertcd  i)roj)erty,  corresponding  to 

v/hich  he  would  have  been  entitled  to  in  the  proceeds,  if  th( 

version  had  taken  jjlace  (h).    Thus,  where  (i)  lands  were  devj. 

to  be  sold,  and  out  of  the  money  arising  from  the  sale  other 

were  to  be  purchased,  to  Iw  settled  to  certain  uses,  and  a  p 

who  would  have  been  tenant  in  tail  under  those  uses  witli  rev 

in  fee  to  himself,  levied  a  fine  of  the  estate  devised  to  I).- 

Sir  W.  Grant  held,  that  though  no  estate  was  in  terms  liini 

him  in  that  property,  yet  he  was  tenant  in  tail  in  equity  ;  ai 

the  fine,  acquired  an  equitable  fee."     It  follows  from  this  prii 

that  where  land  is  devised  in  trust  for  sale,  and  the  proci' 

sale  are  to  be  held  in  trust  for  a  porscii  for  hfe,  with  r.ni 

over,  the  tenant  for  life  Is,  as  a  general  rule,  entitled  to  tlic  n 

the  land  until  it  is  sold  (k).    And  the  same  rule  applies  win 

real  and  personal  estates  are  devised  and  bequeathed  togetli 

So,  where  by  will  trustees  were  directed  to  sell  an  ad\ 


(/i)  TluM  statement  of  tlu'  law  by 
Mr.  Jarnian  was  litcil  with  approval 
in  Kr  .SV,ir/<',  [I'JOO]  2  Ch.  82!t.  Ab  Ic 
the  rigliUi  of  the  tenant  for  Ufe  in  sueh 
a  ease,  see  post,  Cliap.  XXXIV. 

(i)  Piamm  v.  Lane,  17  Ves.  101  ; 
MaJdimjton  v.  Yale«,  l.")  L.  .1.  Ch.  223, 
seems  to  have  been  di-ciJed  on  the 
game  principle.  In  that  case  the 
flower  ot  iMtlu  was  « xi  rci.<ablc  with  the 
conwiil  of  the  tenant  for  life. 

{))  It   was  really  a  conveyance   by 


(lei'il  upon  trust  tor  «.ili'. 

(I)  t'li.'tiimiijitr    V.    Slrail' . 
3!)0  n.  ;  J{<  iMimj'x  Trwh.  I..  I 
41();     Hi  rVtrffT,  41  \V.  K.  I4li 
V.  irilirliiuiille,  [ISiKt]  2  Ch.  :i 

(/)  Jie  Starle.  [imMl|2Ch.  M 
Earl  of  DarnUij,  I  l!K)7 1  I  Ch. 
O/iier,  [liK)8]  2  Ch.  74.  rifirr 
Chap.  XXXIV.  (Life  Rslate.-, 
Yah-  V.  v.;?.--,  28  !'..'s,  •«".  ! 
no  trust  for  sale. 
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!„ri  full,  ait<l  invent  th<'  |>rf)o«*p«lM  fur  tho  »MMH')it  of  A.  tlnriiiK    'ii*r.  »«ii. 
|„,r  |)f.>,  ai«l  aftcrwanlit  f«r  nthi-r  imtkoii!*.  h  m\»  of  tho  ti.Uow.Hon 
ot  having  lioen  efTocUul  whil«*  tlm  ailvowson  wan  full,  it  wm 
hi'l.l  that  th.«  right  to  nominati-  a  cK>rk  wan  in  A.  (m). 

\iiil  in  Pn-iidrPjniU  v.  Pnndmjmt  («),  wIhto  •nwti'PH  won*  fin- 
....wiTwl  in  their  »incontn)lh'il  iliwrt'tion  t<»  m't  a.Huh.  Hutlki.-nt 
ii.v.'stnu-ntu  to  pr(Kliu-i>  \'mK  n  vfiir.  and  to  pay  that  Hum  to  A., 
the  Coiirl  refuHwl  to  pxtTfin."  their  diHcri'tion,  Imt  tlirrctvd  an 
tta..<|uat.-  mm  in  consoh  to  Iw  purrham-a  to  niwt  the  annuity. 

1  Ik'  .liHtrine  above  stated  mu!*t  not.  «)f  roursf,  he  rr.n(im.>«l  witii   i<. -...Innry 
the  rules  governing  the  rights  of  tenant  for  life  and  renmiiuler-inan  l'^''"""'"y- 
i„  resiMTt  of  a  re»iduar>'  jHTsonal  eHtate,  whether  there  it  a  trust 
for  eonversion  ornot ;  theso  are  diacUHaed  in  Chapter  XXXI V. 


IIL  Doctrine  of  Oonttnictive  Conversion.  The  general  rule 
is  thus  stated  by  Mr.  Jarnian  (o) :  "  On  the  prinei|»le  that  equity 
considers  that  as  done  whieh  ought  to  have  been  done,  it  is  well 
estHblished  that '  money  directed  to  be  employed  in  the  purchase 
of  laiiil,  and  land  directod  to  be  sold  aiid  turned  into  money,  are 
t.,  1.0  considered  as  that  sp-cies  of  property  irito  which  they  are 
uir  •(  t'-d  to  be  converted  ;  and  this  in  whatever  manner  tho  direction 
ig  "ivon  :  whether  by  will,  by  way  of  contract,  marriage  articles, 
Mtdcment,  or  otherwise;  and  whether  the  money  is  mtuully 
ilrpwited,  or  only  covenanted  to  be  paid ;  whether  the  land  is 
attunlly  conveyed,  or  only  agreed  to  be  conveyed.  The  owner  of 
tiie  fund,  or  the  contracting  parties,  may  make  land  money,  or 
moiiev  land  '  (/>).  It  follows,  therefore,  that  every  person  claiming 
property  under  a  will  or  settlement  directing  it«  conversion,  must 
take  it  in  the  character  which  such  instrument  has  impres.sed  upon 
it ;  and  its  subseipient  devolution  and  disposition  will  be  governed 
by  the  rules  applicable  to  property  of  this  character.  This  doctrine 
is  founded  in  justice  and  good  sense  :  since  it  would  be  obviously 
unreasonable  that  the  condition  of  the  property,  as  between  the 
representatives  of  the  parties  beneficially  interested,  should  depend 
on  the  acts  of  persons  through  whom,  instrumentally,  the  conversion 


M...1 

MilllTl'llln 

lam  I  mill 
vii'i'  vi'r.4tt 


III 

nil- 


(m)  /(»/«« V.  SUmjt,  U  U..20  Eii-  317. 
And  !"■■•  iiiiwkiiii  V.  Vluipptl,  1  Atk. 
\\i\  ;  .InhnMoitr  v.  /iiAfr,  ti  U.  M.  &  (!. 
4:tlt ;  O'Shfn  v.  ilowleij,  1 .1.  &  Lat.  391. 

(«)  3  H.  1..  C.  19.5. 

[())  First  tnl.  p.  .'>23.  .\«  to  trusts  for 
cnnvrrsion,  sch'  Chap.  XXIV. 

(//)  "  Villi-  Sir  Thomas  Srwcli's  judg- 
ment in  Fltteher  v.  Ashburner,  1  Br.  0.  C. 


499,  whom-  Mtiitcniriit  of  the  diwtrinu  in 
these  teriiis  was  i-oiiimondcd  for  its  ao- 
curacv  by  Ijorii  Ab  aiik'y.iii  iVheldalr  v. 
PdTlntUju  5  Vfs.  3i«i."  (Note  by  Mr. 
.larman.  His  citation  of  tho  judgmi'iit 
is  not  qnitc  accurate:  for  "  the  owner 
of  Ihefuiiil,"'  heaubatitutea  "tbe  owner 
of  thf  land -[iiu.  [irujn-riy  ?|."  Jiodtmbt 
"fund"  is  a  misprint  for  "land'".) 
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Cases  illustrft' 
tivc  of  the 
doctrine. 


CONVERSION. 

^     «    f  -1  «na  in  whom  no  such  discretion  is  expressed  t<.  l.e 

authorities  (,)  to  be  -"^VTiXu   i       '^  and  settled  on  A. 
Thus,  money  directed  to  be  aid  «"*  >"  '       '     ^^  ^^  ^^^j  ,,,^,, 

in  fee,  is,  ^^^:^^\:^^:iT^^^,7,i^^^^^  i,  :  is  not  lia.,V 
to  the  he,r:  «  -^^-^  ^^^^^  j^)  to  simple  contract  debts  (s, : 
(otherwise  than  real  estate  ^'^^^^  J  ortn.^  to  include 
and  will  not  pass  -;^"  ^  J^*^  ^^^^^.i  Jd  power  to  change  its 
personal  estate  only  {t),  unless  the  tea  v 

Lracter,  and  shewed  an  ^-'^^'^^^^Zt^^^^uy.rt.^  i„to  land 

A.  a  general  rule,  -^^  J/^;^! t  L  hered.taments  (-). 

passes  under  a  dev.se  f\^" J'jJ^J^  ;„  Staffordshire  to  A.,  this  vv.U 

„„L  .  r»d..,y  de.«  »'  -*' "Xt,  l-Wd  or  co,,vl,„M. 

So,  i„  the  c..e  ol  re.1  «''''t'   ^Ti  b«|»»th,d  to  A.,  .!», 

being  directed  to  be  sold,  and  the  I''««r'j7b,,„„  the  »le,  ,1» 

property  devolves  to  his  P™°"'    J"  by  a  t,-»id«.ry 

incidental  ,uaht,«  of  IJ-.'^'^C  Question  .Lethe,  it  i. 

5:t\:r:::fio:i!:ai:iVi,,.he„e«eh.p..t. 


^Vll'  VV.204;ib.483;lB   I.C 
Toml.  207  ;  3  b.  1 ;  .b.  If  •  -  A'^-  *^ 

?nc^ol^;jB:c:c.497; 

53ii1r:n«i^'*-v.J/..^y,    Vc.^en. 

174  ;  itorfwii  V.  i/«y.  3  »•  I- <■  •  •»»*•     . 
(s)  iitiTcr-ce  V.  Ikvrly,  2  Ktb.  841  . 

2  D  J.  &  S.  533  ;  Rt  Oreavcs,  2J  ^n-  ^- 
Compare  KcOr£«''-.  «»;'■■»• 


:Wo».  1  Atk.  3ti4  ;  GuM  ^.(.n.d„l.  i 
r2U:«.i»W''-9''V..W«;''fr,l\.sJun. 

•nil   3  B.  C.  C.  99:  i/.Hm'<«  v   «"•""• 
4  B   C.  0.  333;   Oreen  v.  .S(fpA."«,  li 

244?  ««''«''' v.A'J.^.<'"".«  \V-'M":'' 


fisAfr,    12   Sim.   .Vl.'). 


S«faHtoaaevUeund..rth..oMlaw« 

land.  c«ntract«i  to  be  puRiased  1.  t 
not  conveyed  at  the  date  of  .btwil. 

Znl  Cowper-B  i«a«.nent  ."'-"";• 
.Sourav.  as  n-ported  I  k^.  (a.  Al..  I.... 

S««   lives   227;  ThoniUiii  v.  /("'H.^. 

17  Ves  04;  KWm'.-i  v.  -W'''"- ' •'.;'*• 

■ -an  v.Vr»df,  19  Ves.  102  ;   .4«A''.V  •• 
fX.^  1  Mer.  2^5   and  Stat;;    ,- 

wUcrv.   Pf««e,  2  Ve..  jun.   l.U,. 
completely  overruled. 


iiur.  xxn. 

l)i>iil>lf  oon- 
vrrxion. 


WHAT    WORDS    WlLh    WORK    A    CONSTUff TIVK    CONVERSION. 

The  doctrine,  of  course,  applies  wliere  tlie  uitiiiiate  (Icstination 
of  tlie  property  is  to  be  reacheil  by  several  sradatioiis.  Thus,  land 
directed  to  be  sold,  and  the  proceeds  to  be  invested  in  land,  will, 
though  neither  conversion  has  been  actually  effected,  be  reijarded 
as  real  estate  (>/).  But  where  the  first  conversion  is  out  and  out .  and 
the  second  qualified  only,  the  j.roperty  will  be  iinpresseil  with  the 
character  which  the  first  conversion  stamps  upon  it,  namely,  that 
of  personalty  (z). 

It  is  hardlv  necessary  to  add  that  in  order  to  effect  a  constructive   Wlur.'  tn 
conversion,  the  trust  for  sale  niust  be  vahd  ;    if  it  is  void  (e.g..  by 
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reason  of  its  transgressing  the  Rule  against  IVrpetuities)  no  con- 
version is  effected  («). 


No  conversion 

llllll'SS  11  Halt! 

ilirt-ctitl. 


IV.  -What  Words  will  work  a  Constructive  Conversion. 

In  order  to  work  a  constructive  conversion, "  the  new  character  must 
|)c  decisively  and  absolutely  fixed  upon  the  proi)erty"  (./).  In 
other  words,  an  actual  sale  or  purchase,  either  immediately  or  in 
future,  must  be  directed  positively  and  absolutely,  and  not  con- 
ditionally or  contingently  (f/).  The  direction  may  be  express  or 
implied.  It  has  been  already  mentioned  that  the  direction  must  be 
free  from  objection  on  the  score  of  remoteness  (h). 

A  direction  that  real  estate  shall  be  considered  as  personal,  or  Eff«t  of 
vice  versii,  is  insufficient  to  effect  a  conversion,  since  the  law  docs 
not  allow  property  to  be  retained  in  one  shape,  and  yet  to  devolve 
as  if  it  were  in  another.  But  where  a  testator  gives  a  power  of 
investing  money  in  the  purchase  of  land  and  directs  that  until  so 
invested  it  shall  devolve  as  land,  or,  conversely,  gives  a  power  of 
selling  land  and  directs  that  until  sold  it  shall  devolve  as  personalty, 
this  is  effective  for  the  purposes  of  the  trusts  contained  in  the  will ; 
so  that  in  the  one  case  the  money  follows  the  trusts  declared  con- 
cerning land  which  is  subject  to  the  will,  and  in  the  otlier  case 
the  land  follows  the  trusts  declared  concerning  ju-rsonalty  which  is 
subject  to  the  will.  In  other  words,  the  trusts  are  declared  by 
reference.    But  the  direction  cannot  affect  the  devolution  of  the 


liri'ctioii  that 
nuinry  .shall 
(h'volvf  RK 
liHiil.  or  vice 
vi'rsa. 


(//)  SfKrlimi  V.  Tiill.  1  Ws.  sin.  70  ; 
Piiii'on  V.  LiDie,  17  Vc.i.  101.  Insucha 
iiisr,  where  |Hiit  of  the  land  has  been 
«oia  mill  tlic  money  not  yet  re-investeil, 
llie  tiMiiiey  will  not  pass  under  a  devise 
ol  ftii  the  textator's  interest  in  the  land, 
if  there  is  any  part  unsold  to  answer  the 
cle^ription:"  He  Peddtr's  Settlement,  5 
1).  M.  &  11.  890. 

(:)  Inn  v.  Hnrnftt,  19  Ves.  102, 
cliititi  fnisl.  p.  748. 

(ii)  (Idodiir  V.  Kdmundfi,  [1893J  3  Ch. 


4.-,,-,;  Ik  »■...»/,  [1894]  .■»  Ch.  381;  lie 
Api'lihii.  [ltH»3|  1  Ch.  .Vm. 

(/■)  Mr.  J.irnian,  first  nl.  p.  .'iil). 

(V)  Till)  V.  Smilh,  1  Coll.  434  ;  WM 
V.  Cohhead,  2  Ue  (1.  &  .1.  083.  As  to 
the  elfeet  of  giving  the  fru.Mees  a 
discretion  in  respect  of  the  time  of  sale, 
or  of  making  the  sale  eonditional  cm  the 
consent  or  renuest  of  a  certain  pei-son, 
see  infra,  pp.  7")1  seq. 

i,h'i  i-upfa. 
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CaBOB  wlicrc 
numcy  Ims 
bot'n  held 
converti-d. 

Earlom  v. 
SrtUMrfcr*. 


Uarfftimgi. 


CONVERSION. 

pvopertv  by  the  rules  ..f  law  so  that  if  the  trusts  fail,  the  direction 
is  inope'rative,  for  there  is  no  true  conversion  (*). 

And  first  as  to  the  cases  where  money  has  been  held  to  be  eon- 
veft^d     m  Earlom  v.  Saunders  (j),  lands  were  dev.sed  to  trust... 
o  the  «.    of  the  testator's  wife  for  hfe,  w,th  remamder  to  h.  firs 
and  c^       sons  in  tail  male,  with  remainder  to  h.s  daughters  ,n  ta> 
-irlaindertotw^^.;^^^^ 
money  was  beijueathed  to  t'"^**'^^'';  j  ^hey  should  think 

..  lands  or  any  ^^^^TZ  ^^IZJ^  the  lands 
proper  and  conven  ent ,   aud  tbe  to  ^^^^  ^^  ^^^^ 

and  securities  should  be  -=^^«  *«;™  u^^f  his  wife  for  hfe,  and 
heirs  and  assigns,  m  *'^"«*/"\*" Jj^^^f  .^^h  provision.,  con- 
after  her  decease  to  such  -«  ^"^  ""^^^^  ^^^  J  ,,,«  Um.ted; 
ditions,  and  limitations,  as  h.s  ^^-^f^^l  ^J      ^^,^^  ^^^  ,,,  ,„ 

;r  Lsiaered  the  money  to  ^  ^^^f  ^::Lea. 

In  Cnrley  v.  Haristorujc  (^^^!^JZ  purchase  of  lands 

The  trust  was  to  lay  out  money  ^'^h^^  '^         ^^  ^^.^^^  ^^,  ,, 

of  i-^-itance   -  «e^^^^^^^^^  ^  ^,^.  ,,,  ,,„,  , 

and  proper,  and  then  upon  tu.s  ^ 

to  other  persons  in  strict  settlement.    It  was  he  a  m  u 

::j:^  ti^  whole  wiu  together,  ^^}^^:^^:z 

vestment  in  land  at  some  .me  o^^^^^^^^^^    l^^rhm^ation  to  th. 
constructweconverson      llKr-va  .^^^^^,,^ .    ,^^,  ^or, 

testator's  right  heirs,  executors    a  .^  ^^^  ^^^ 

Uedesdale  said  the  meaning  of  that  was  me     >  ^  _^ 

previous  hmitations  failed  .^'^  "-/"^f  ?  ^^^^^     niigl 
further  cause  for  investing  m  land,  and  the  persona 

it   was  hM  by    I'arkcr.  .1.,  Uu.t  tl 
«as  not  a..  in.lKrativ..  trust  f.-r  - 
version  into  iralty,  Ih:"^"*  """' 
ScttUtl  Land  Act   capita   "...luv^  n, 
bf  invcstiHl  in  the  purc-lias.-    .t  1a 

1"  \  C.  072;  KtG'niHfff.ll'J"  I-*-"- 
0)'Amb.   241;    hoo  also  ./«*".«« 
ullld.    1    Vos.    sen.    l.W ;     -«"'« 
.U.ur..  2  .\tk.  2<>.>. 
(t)  1  Uow,  atil. 


{'■) 


.1».-(.Vh.    v.    .1/<(»;//f.',    •">    M-    *■ 

^,.,..,:^;  ;>./..-»;- v;^^;^^»^-; 
r:^.;2;u5...:208:  as  to  i.  «...«-'■ 

V    l>(  Jidinitiir.  SCI' t  Imp.  Al-- 

testator  devise.1  his  real  estate  by  « ay 
of  settlement,  an.l  dneeted  that  h  s 
°„„,es    should    hold    and    ^IJ -V  J'- 

proeeeds  of  his  P'"^''"""' ;-^'?'  ,e  real 
hev  had  arisen  from  a  sale  o  the  rea 
■state  utidcr  the  Set  t  led  Land  Aet .  1 88.  . 


■Ml 


WHAT    WOKDS    WIM-    WOIIK    A    CONSTKrCTIVE    COSVKUSION. 
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Ik-  left  to  go  to  tlic  tostato  "s  next  of  kin,  and  tlic  mil  rstatt-  to     ctiAr.  xxii. 

till'    ll'''!". 

1„  Ilmford  V.   RmrnhiU  (/),   fop-siniplo  estates  wen-  .l.-visod    '^J'^;;^;'™,;- 
ill  strict  settlement,  and  money  was  beiiueathed  npon  trust  with 
niiisent  to  be  invested  in  the  pureliase  o(  freehold,  leasehold,  or 
copyiiold  messuages,  lanils  or  hereditaments,   whieh  were  to  be 
(oiiveyed,  settled,  or  assured  to  the  like  uses.  &c.,  as  the  heredita 
ineiits  thereinbefore  devised  stood  limited.     There   was.  also,  a 
power  to  invest  at  interest  till  a  purchase  could  be  made.     Lord 
Laiif-dale.  M.R.,  decided  that  this  was  a  trust  for  conversion,  and 
observed  that  the  ca.se  before  him  differed  from  Walker  v.  IJrnne 
(presently  noticed),  in  tliat  the  leasehokls  to  be  ])urchased  in  that 
case  were  to  be  for  very  long  terms  of  years.    This  difference  is 
not  very  apparent ;   but  the  limitations  in  the  several  cases  were 
such  as  easily  to  lead  to  difTerent  conclusions. 

In  dmkson  v.  Rmif  {»«),  the  testator  directed  a  sum  of  money  ^'^^*""'  ^• 

to  he  invested  in  land  or  other  securities  for  his  son  .lohn.  the 

interest  of  .such  money  or  produce  of  such  lands  to  be  paid  to 

him  for  his  life,  and  if  he  married  with  consent,  and  made    a 

proper  .settlement  on  his  wife,  that  the  remainder  should  go  to 

.such  child  or  children  as  he  might  have  lawfully  begotten,  and 

oil  failure  of  these  to  the  testator's  son  Isaac  and  his  heirs  for 

ever.    Lord  I.,angdale,  without  deciding  the  j)oint,  said  that,  upon 

the  authorities  of  Earloin  v.  Saunders  and  Coivleif  v.  Ilartsloiuje, 

lie  was  inclined  to  coTisider  the  money  as  directed  to  be  laid  out 

in  the  purchase  of  land,  and  that  the  direction  to  invest  on  .some 

otluT  securities   had   reference   only    to   the    time   which    might 

elap.si'  before  a  purchase  of  land  cotdd  be  procured.     On  appeal  to 

the  House  of  Lords  (n).  Lord  Hrougham  inclined  to    the    .same 

opinion  by  reason  of  the  words  "  remainder  "  and  "  heirs  "  in  the 

limitations  to  the  children  and  Isaac.     It  would  seem  that  "  heirs  '" 

alone  would  not  have  supported  this  conclusion  (o).     However, 


(/)  ,"(  Hiav.  .">1. 

(m)  .">  Brav.  22. 

(«)  Vmtkmn\.Vmik'-i,ii,  12<'l.  &  Kin. 
121. 

I.,)  Mintl  V.  Mmlt.  \..  H.,  13  Ki|. 
Z\:  W'dlkir  V.  Ill  Hill,  2  V<».  jun.  170. 
Ill  Ativtli  V.  Alicrll  (al«)  ri'iiiiil'il  H 
L.  .1.  l"h.  23).  land  was  .sritlixl  by 
.lii'i  t(i  tiustct's  to  till'  use  of  the  cliil- 
(Inn  of  .1.  A.,  f<|ually  and  lluir  licir.s 
a.i'i  .v.v,i(^iis,  and  the  .sittliT.un:  i-cm- 
taiiK'd  a  powtT  of  Halo  and  also  of 
n  ■iiivi'slinrnl  of  thu  protiettls  in  land  ; 


the  laml  wa<  sold  but  tlio  pro(c<'<l.-'  wire 
invistiit  nn  niortnaiir.  Sonir  of  tlir 
binrliciaiii's  had  di<  d  bifoir  the  snlo 
look  |ilaic,  and  oIIhtm  dird  aftrrwards. 
Till-  oidi-r  of  l,ord  I^oniilly.  M.H..  a.H  to 
the  di'vohition  of  tin-  riHpti;tivf  in- 
I.Tcsts  in  the  settled  property  was  a.-< 
follows :-"  that  the  shares  therein 
of  C.  A.  and  Joseph  X.,  two  of  the 
children  of  the  settlor  J.  A.,  who  <lii-il 
in  ertrly  ilif:4livy  Ivfr.re  '^mh  er.nver-ism 
descended  to  their  brother  and  heir 
at  law  J.   B.  A.,  an<l   that   the   said 
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Simpmn  v. 
Anhuiirth. 


i'an  V. 
Hiirnell. 


CONVERSION. 

assuming  that  the  will  had  converted  the  money,  the  decisi.,:,  wa, 
that  the  beneficiaries  had  reconverted  it.  ,     ,  .     ,       , 

In  Simpson  v.  Axhrorth  (p),  the  testator  pave  to  h.s  dauj-l.t.r 
C    4  000?.  out  of  his  personal  estate,  and  d.recte.l  his  executors 
to  pay  her  the  interest  of  2,000/.  till  she  attained  the  a«o  of 
twentv-onc  vears.     He  also  directed  his  executors  or  the  survivor 
of  th;m.  as  soon  as  convenient  after  his  decea,se,  to  pur.liaso 
an  estate,  not  to  exceed  2,000?.,  for  her  nse  and  her  la^^{,.    he.r.. 
the  daughter  to  come  into  possession,  w.th  the  accumu  a„on.. 
at  her  age  of  twenty-one  years.      If  the  land  was  „o      ou«l>t 
before  she  attained  that  age,  she  was  to  receive  the_4^WH.L  and 
to  give  security  for  2,000/.,  to  be  returned,  if  she  died  w,  l.ou 
lawful  heirs,  to  the  testator's  son  and  daughters    ha     should 
have  heirs,  share  and  share  alike,  and  provided  the  land  be  pur- 
chased,   to  be  returned  in   the  same  manner.     Lord  Lanj-dale 
held  that  the  2,000/.  was  intended  to  be  converted  at  all  events 
and  that  the  daughter  took  an  estate  tail     Applied  to  personal 
estate  the  gift  over  on  the  death  of  the  daughter  without  heirs 

(ie    heirs  of  her  bodv)  would  have  been  void  for  remoteness; 

which  of  itself,  according  to  Earlom  v.  Saunders,  was  strong  reason 

for  deciding  in  favour  of  the  conversion. 

Next,  with  respect  to  the  ca.se,s  in  which  it  was  held  that  there 
»s  no  conversion.  .     , 

In  Curlhu,  V.  Mni,  {.,),  the  trust  was  to  lay  out  money  in  the 
purchase  of  land.,  or  put  the  same  out  on  good  securi  les   upon 

trust  for  the  separate  use  of  H.,  her  heirs,  executors  and  adnums- 

trators.    The  money  never  having  been  laid  out,  Lord  lalbot 

decreed  the  administrator  of  H.  to  be  entitled. 

In  Van  v.  BameU  (r),  lands  were  covenanted  to  be  c.mveved  to 

trust.es  to  be  sold,  and  the  produce,  with  the  consent  o   certain 

persons,  was  directed  to  be  laid  out  in  the  purchase  o    hr^. 

I  government  securities,  and  the  latter  trust  was  held  not  to  opera  . 

as  a  reconversion,  the  trusts  decbred  of  the  fund  in  it.  ultimate 


Cases  wlicre 

E'Llrnot  ^vas  no  conversion, 
converted. 

Curlinn  v. 
Mny. 


,T  B  A..  .lolm  A.,  aii.l  F.  W.  A.,  three 
of  Muh  eluklriM,  luiviii^.'  iluil  «'!;>■ 
seiMieiitly  to  siicli  e'.nveision  as  m 
the  ehief  clerk's  ecrtitiente  mentioned, 
the  interests  of  llic  said  J.  B.  A.  as  well 
oricinal  as  aeenic<l.  and  interests  of 
.John  A.  and  F .  W.  A.  wen-  at  thv  times 
of  their  respeetive  deaths  iiersona 
estate,  and   that  the  plaintilT,  as  legal 


..eisonal  ivpn-sentative  nf  the  ^ai. 
I  H  \  the  settlor,  the  father  aii'l  M 
'next' of  kin  of  such  children,  is  <iititk- 
.leeordinply  to  five  shares.  hee  K.-: 
Lib.  A.  3112,  Itith  November  ISil. 

(p)  t>  Beav.  412. 

(a\  filed  .T  Atk.  2.W. 

(r)  19  Ves.  102. 


WHAT   WORDS    WILL    WORK    A    CONSTRUCTIVE    CONVERSION. 
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state  not  being  3uch  as  to  sliew  that  a  re-investiiu'nt  in  land  at  some     chap.  x»ii. 
time  or  other  was  intended  (s). 

In  Walker  v.  Dennv  (t),  where  money  was  directed  to  he  laid    WaUer  v. 
out  in  freehold  lands,  or  long  terms  of  years,  in  trust  for  A.  for   ^'"""• 
life   and  afterwards  for  her  cliildren  and  tiieir  heirs,  hut  if  there 
should  be  no  child  or  heirs  of  her  Ixnly  living  at  her  (h'ath.  then 
for  the  testator's  right  heirs.  Lord  Loughborougli  held  that  it  was 
not  converted  into  realty  so  as  to  escheat  to  the  Crown  on  failure 
of  lieirs,  there  being  an  option  in  the  trustees  to  have  it  laid  out 
ill  either  species  of  property.     Indeed  he  doubted  whether,  even 
i(  tiiere  had  been  no  s\ich  option,  the  Crown  couhl  have  claimed. 
i5iit  his  doubt  appears  to  have  referred  as  well  to  the  general   Uixtrinr  of 
doctrine,  as  to  it.s  effect  in  regard  to  escheat.     There  wo\ild  seem  °'.'y'i',!,['*to" '" 
to  he  considerable  dithculty  in  supporting  tlu^  claim  of  the  Crown  <wli.at. 
to  have  the  money  laid  out  in  such  a  case,  as  escheat  was  a  conse- 
quence of  tenure,  and,  therefore  (it  should  seem)  inapplicable  to 
etfuitable  interests  of  every  description  (ii). 


Sometimes  there  is  no  express  trust  for  conversion,  but  the 
accompanying  directions  are  such  as  lead  to  an  implication  that 
conversion  was  intended ;  as,  where  real  and  ])ersonal  estate 
was  devised  to  trustees  in  trust  to  "  invest "'  the  same  in  the 
funds  (r),  and  again,  where  leaseholds  were  given  upon  the  same 
trusts  .  id  subject  to  the  same  powers  as  tho.se  declared  of 
the  moneys  to  arise  by  sale  of  property  previously  given  in  trust 
for  sale  (if).  But  the  same  inference  is  not  necessarily  to  be 
drawn  from  a  trust  to  divide  into  several  shares,  if  the  trustees  have 
an  e.xpress  power  of  sale  (x) ;  or  though  they  are  directed  to 
"invest"  some  of  the  shares  (//).     In  Burrell  v.  Baskerfield  (:), 


luiplitHl 
truHt  for 
conveniion. 


(«)  Set'  a!  .1  li/iigs  v.  Aiidrnav,  5  Sim. 
424;«iW.  V  Id,:         ,  2  Kq.  .'583, 

whi'iv  liott'  poL      -'la  ratiier  as- 

suim'd  tha.  M. 

(()  2  VVs.  ,  ITO ;  see  also  Vnn  v. 
Bunult,  19  V'es.  102. 

(u)  See  3  My.  &  K.  494  ;  ante,  p.  00, 
n.  ( (' ).  The  law  of  escheat  is  now  ex- 
UiuK'd  to  ei|uitable  eNtates  anil  inlcr- 
esta ;  sec  the  Intestates  Estates  Aet, 
188-1  (17  &  is  Vict.  e.  71).  s.  4.  Some 
caustic  remarks  on  the  act  wiillH^ftJund 
in  Challis  on  Ileal  Property,  2nil  ed., 

pp.  ay,  40. 

(r)  AiHfck  V.  Janua,  17  Sim.  121 :  Re 
diiriiilt  tirme  and  Hiir;irearen'  Coii- 
tr,irt,  «.:.  Ch.  D.  505  (-.tt'lement). 

(i<)  .\tHrUm  V.  Mitrkhij,  18  Be^iv.  liHi. 


The  question  arose  upon  a  elaini  liy 
ten"  u  for  life  to  enjoy  leasehoMs  in 
sp.  .See  also  Tail  v.  Lathhurtj,  L.  It., 

1  Eq.  174,  and  per  Lord  Campbell,  2 
n.  F.  &  J.  138. 

(x)  (Ireeiiwai/  v.  Orreiumi/,  29  \j.  .J. 
Ch.  tiOl,  (iO.-.,  2  1).  F.  &  .1.  i28  ;  Lucas 
V.  Bmndrelh.  28  Beav.  273  ;  Hi  Wiiilli, 
tiS  L.  ,1.  Ch.  803.  See  llrkitKun  v. 
Kirmpp,  post,  p.  7.">'i. 

(y)  Vornickv.  Pdirce.  7  Hare,  477. 

(;)  11  Bea.  .125.  In  He  Cmki.i' 
Conlriirt,  4  Ch.  D.  4.54,  the  question  was 
whether  the  trustees  eoulcl  sell  after 
the  death  of  the  tenant  for  life;  no 
quistion  of  conversion  seems  to  have 
arisen. 


750 


rHAP.   XXII. 


(Jption  for 
trustefa  to 
invpst  iu 
realty. 


Direction  for 
temporary 
investment 
ilooB  not 
prevent  con- 
version. 


CONVERSION. 

how.vor,  a  power  to  trustee,  to  collect  all  the  tentator'.s  ,„-,„.r,v 

tlethcr   ami  to  sell  ami  convert  into  monev    and  to  pay  .enau, 

lalies    followed  by  a  direction  to  div.de  the  whole  o    tl,,-  n- 

Tr  of  hi.  nronerty  among  certain  persons,  was  hel.l  to  ,reate 
ma.mler  of  h.s  prop.rty  a.       y  v  ^^^^^^  ^  ^  ^^^^^^^ 

a  triLst  for  conversion.  Ami  in  .»/<"'<  r  v.  '  ^  '' 
Zr  stating  that  his  property  consisted  of  copyholds.  1.  ..4  ,1 
hou  es  merchandise  in  Australia,  cash  at  Ins  bankers  and  n,  ,lu. 
nl  r  frds  and  that  as  it  was  so  scattered  about  a.d  no,  real,..! 
'he^ld  no  'state  what  he  should  die  worth,  divided  it  mt..  twe,.,y 
Ires  sixteen  of  which  he  disposed  of  by  giving  a  certain  nu.l.r 
to  ea  L  of  his  three  sons  absolutely,  and,  as  to  the  ren.annn,  (,.,■. 
he  gave  two  to  his  daughter  absolutely  am  two  to  be  nwe.ste  ,„ 
t^eLd.  for  the  use  <>l^^  ^^  ^^^1:^:^^ 

t:lbenndersto^as^^mg;.eon^^^^ 

estate  into  persondt.^    V^^g^^^^;     ^„,  ,,,  ,i,,,,,,,  ..  , 

tZ^ZZ    lid  di;:^tion  of  .some  of  such  shares,  precl.iae. 

d  ed    rust  to  convert  into  realty.     A  testator  gave  the  v.J. 
iroer^^^^^^  estate  to  trustees,  upon  trust  in  their  option 

t      paTt'e^^ 

invest  pari  ti  ^^  purchased  or  tl 

""r^'rstouMbeteltib     ttoeert^^ 

T      HncfweLX^^ 

t:    of  rlr SaLming  tl.  decision  of  the  Court  of  A,. 

"at  there  was  no  implication  of  a  trust  for  convorsiou,  so  a, 
^tt:S':;;:tta;td  be  purchased,  the  mo.y  Shan 
,     ^    niron  security  at  interest,  does  not  prevent  its  rec.u 
t       nress^n  o    Uie  real  estate  instanter  (<),  this  being  a  „, 
:« TrL  elnt;   unless  it  appears,  as  of  course  ,t  . 
oTotl  er  part/of  the  instrument,  that  the  arrangement  is  no 
tc"  hWed  to  be  ...rely  temporary  ;  for  instance,  if  by  a  . 

,,,„are.    .73.     ^J^^^^^       Mr^Tl^^-T'Z;:', 
Hupra  ;  Ow^»  v.  Ou-n,,  [lb9.  i  i   Ir-  i-        ^  ^,^^   ^TU. 
580  (settlement). 

(b)  Krona  v.  Itnll.  4i   I-  i-  o>.-. 


WHAT    WORDS    WILL    WORK    A    CONSTKLtTIVK    CONX  KKSIOV. 
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disposition  of  the  capital  fund,  in  certain  ovonts.  as  money,  it  is  shewn     '"*«•■ 
tliattlie  conversion  is  to  take  place  only  in  the  alternative  events  ((/). 


V  trust  to  sell  within  a  specifie<l  period  converts  the  pnnHTty  TriHtiiiwll 
tliou^h  no  sale  he  nuule  witliin  tlie  period  ;  tlie  specitication  of  time  ''j,,','.^ 
lii'lii"  directory  oidy  (c).  In  Tilji  \.  Smith  (/),  the  testator  directed  '''<'>i  >  •'*'"""'• 
tliiit  his  wife  shouUl  hold  one  of  his  ho\ises  for  her  use  to  brinj;  up  hia 
chiUlren  E.  and  M.,  and  at  their  arriviii};  to  the  &\i(-  of  twenty-one 
vi-ars  tlien  all  his  estates,  real  and  personal,  to  i)e  .sold  and  converted 
into  money,  and  the  proceeds  to  be  divided  between  his  wife  and  as 
many  children  as  she  had  at  his  decease.  The  wife  ami  M.  survived 
the  testator,  but  E.  died  in  his  lifetime  under  twenty-one.  and  M. 
afterwards  died  under  twonty-onc,  so  that,  strictly  construed,  the 
tinie  for  conversion  never  arrived.  However,  the  V.-C.  thought  that 
the  wolds  "  at  their  arriving,"  &c.,  meant  only  "  subject  thereto,"  or 
"  when  there  shall  be  no  child  alive  under  twenty-one,"  and  tiiat 
in  the  event,  which  lmp[)ened,  of  the  wife  or  one  or  both  of  the 
(hiughters  surviving  the  testator,  lie  intended  that  there  siiould 
positively  and  absolutely  at  some  time  and  not  conditionally  or 
contingently,  be  a  sale  of  the  real  estate.  That  time,  he  thought, 
arrived  at  or  before  the  widow's  death. 

A"ain,  if  the  trust  is  imperative,  it  is  not  generally  material  that  Kilitt  of  mV- 
tlie  sale  or  purchase  is  to  be  made  only  when  the  trustees  think  fit.   |',I^.i|',",T.ii^^' 
Tims,  in  Ikmjhty  v.  Bull  (<,'),  the  trust  was  to  sell  as  soon  as  the   «'>»»  i rictus 
tiusteesshouldseenecessary  for  the  benefit  of  the  testator's  children,    ,,      ,    ' 

•^  lh)U'fntt/  V. 

and  to  apply  the  money  for  their  benefit ;  and  it  was  held  that  only   itnli. 
the  time  of  the  sale,  and  not  the  question  whether  there  should  be 
any  sale,  was  left  to  the  discretion  of  the  trustees.     iJut  a  discre- 
tionary trust  for  sale  does  not  effect  a  conversion  (A). 

If  the  purchase  is  to  be  made  with  consent  or  apjirobation  (t),  Efftit  wIuto 
or  on  or  after  request  or  direction,  the  question  whether  or  not  a  ,.*„i^'."^[o  {IJ! 
conversion  is  intended,  must  be  answered  from  a  consideration  """'l''  "ix"' 
of  the  whole  instrument,  and  especially  of  the  tnists  to  which  the  "'i"^" " 
projierty  is  8id)jected,  and  the  persons  by  whom  the  request  is  to 
jc  made  {}). 


id)  WluliMe  V.  Partridge,  5  Vos.  388, 
8  ib.  in. 

{'■)  fiurce  V.  Gardner,  10  Hare,  287  ; 
and  «H-  Cuff  v.  Hall,  1  Jur.  N.  S.  972. 

(/)  1  Coll.  434. 

(?)  2  1".  \V.  320.  Sec  also  Robiiimn 
\.  Jiohinmn,  10  Bcav.  494;  Jiiyijs  v. 
I',,i,;,-k;  22  Ch.  I).  284;  lii-  «.<«■. 
21)  (-h.  1).  (Wl  ;   He  Ihalhcote,  58  L.  T. 


43 ;  Minors  v.  llalliMii,  1  App.  ('a. 
428. 

(A)  I'li.it,  p.  '')'>. 

(i)  The  piTHon  whose  approbation  is 
rc(iuiif<l  will  not  bo  allowfil  to  tli-lay 
the  sale  for  his  own  ailvantairi-  and  to 
anoth<'r'«  pn'judice,  I^ird  v.  If/y/i/HicX', 
4  D.  .M.  &  <;.  8o3,  t.  H.  L.  (a.  217. 

()}  See     Wuddinijtim    v.      Viitti,     1,5 
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l,fchmere  v. 
CarliiU. 


Thnrntnn  V. 
Iliiifley. 


Re  Taylor's 
Setlletneiil. 


CONVERSION. 

Thus  in  Lerhmere  v.  Earl  of  Carlisle  (k),  L.  covenanted  within 
on  Ir  to  lay  out  a  mm  oi  money  in  the  purchase  of  Uuuk  «.th 
the  L  ent  of  trustees,  and  t.  settle  them  ;  and  ,t  was  .1.  ,  at 
the  ,non  y  thus  agreed  to  be  laid  out  should  be  taken  as  knd.  1  o  the 
Ob  eZ  ti^t  tS.c  trustees  nu.st  previously  g.vo  the.r  con.nt, 
S  J  Jekyll  M.H..  rephed.  that  in  his  opnnon  they  were  n,„  ., 
do  Uu,  tot  L  :  L.  ought  to  have  proposed  his  purchase  and  ...tl. 
mentupon  which  th'tn.stee.  were  to  signify  the.r  agree,..,,  o, 

'IS™  rW,..>»  V.  //.*.  (0.  Sir  W.  Urant  was  of  opini. 
that  t  e  circumsta,K-e  that  a  sura  of  stock  was  to  be  so  d  b  tl. 
trustees  after  request  to  then,  made  by  the  husba.ul  a..d  w,f,.. ., 
trustees  auer       ,  administrators  of  the  s..rv.vni 

immediatclv  impressed  with  the  quauiy   oi  i^^ 
ZmTlmny  .lorn,    "o-  «!.«  UmitoUon,   m^-.  " 

he  mierrea  mui,  i  ^...-^.j-v  at  their  own  discretu 

t  +1.0  trustees  to  convert  the  property  at   i"^' 
of  the  trustees  to  c  .^  imperative  on  th.... 

without  fq'^-*'   ^"/Jj'\i,  Jarman  remarks  (m):-" 

t   M^wlTr    ht  in":^co„struction   of  the    w.ll,  the  c. 

lion  at  which  h'e  arrived  respecting  the  nature  of  the  proper 

"'o'tbtou'er  hand  in  Re  Taylois  SeUlenmU  (n),  houses  held 

::;i:^::eJvp,oa,,ce«uho.*.n..|^^ 


T     T    Ch    "''S-   Bnllcfite  v.   .Wn«n«f«. 
1,'    1!     It)  Ku    314   (sittUmrnt) :   Mfe 

(HeUk-mouti    ^^^      ^^  J  ^^,^  n-rOjhtson 

y   .1f,i'<-««/«y.  4  Harp,  497. 

(/.  10  Vol  12!t;    see  also  rnqurt  s. 
Thrnton,  13  Ves.  345  ;  ./,.An.o«  v   Ar- 


Ves  102  ;  wh«r.>,  however,  the  ilin- 
waa'  alternative  to  imest  m  p-r 
security  or  land. 

(m)  Fir»t«l.   p.   527-     ^'' •;'■'. 
treats   the   ea«c    as  if   the  settlo 
had  been  m.«lc  by  will:  it  «'^'' 
by  deet!.  ,     , 

{»)  9  Har.-.  .">9<i :  a'«l  '^''^  '"■ 
Mf«'.  <i  Sin..  :m;  //.«*'»* 
Lf/eiTf,  20  Biav.  li.7. 


WHAT   WORDS    WILL    WORK    A   CONSTRICTIVE   TONVRRSIOV. 
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thf  houses  unless  sold  or  to  assigti  th»'  money,  to  the  issue  of  W.  and 
hiH  wife.  The  liouses  had  been  soUl,  not  under  tlie  trust,  but 
uinhr  roinpulsory  powers  in  an  act  of  parhainent.  whieh  al^o  pro- 
vided that  the  purcliase-money  slioukl  be  re-invested  in  land,  to  be 
scttli'd  to  the  same  uses  ;  so  that  the  money  retained  the  churaeter 
whiih  the  houses  jMJSsessed  under  the  setth-nient  («).  Upon  the 
question  what  that  character  was,  Turner,  V.-C.,  held  that  flio 
st'tt lenient  had  not  worked  a  conversion  of  the  hou.>4es.  Me  re- 
niiirked  that,  in  Thornton  v.  Hawhi/,  the  sale  was,  after  the  death 
of  the  husband  and  wife,  to  be  made  at  the  re<|uest  of  the  executors 
or  idniinistrators  of  the  survivor  ;  but,  in  the  case  before  him,  tho 
sale  was  to  be  made  oidy  on  the  re<piest  of  the  husbantl  and  wife 
or  the  survivor  ;  so  that  no  sale  could  bo  made  after  their  deatlis, 
and  that  words  of  request  in  cases  of  such  nature  must  be  construed 
as  inserted  for  the  p  irpose  either  of  enforcing  obligation  or  of  giving 
discretion,  as  the  context  of  the  instrument  might  require.  In  this 
case,  the  general  intent  that  the  houses  should  Iw  sohl  at  some 
time  or  other  was  evidently  wanting,  the  last  proviso  in  the  settle- 
ment directing  that  the  property,  if  sold,  was  to  be  personal,  if  not 
sold,  real. 

"  It  seems,"  says  Mr.  Jarman  (p),  "  that  the  converting  effect  of  a 
triiHt  for  sale,  in  regard  to  a  legatee  to  whom  the  proceeds  are  be- 
(jueathed,  is  not  prevented  by  the  fact,  that  in  an  alternative  event, 
the  testator  has  devised  the  property  in  terms  adapted  to  its  original 
state ;  as  he  may  have  contemplated  the  possibility  of  the  con- 
tingency happening  before  a  sale  could  be  effected  ;  besides  which, 
it  seeins  to  have  been  considered  that  the  property  might  be  real 
estate  as  to  one  legatee,  and  personalty  as  to  another,  to  whom  it 
was  given  in  an  alternative  event. 

■  Thus,  in  the  case  of  Ashhy  v.  Palmer  (7),  where  a  testatrix 
devised  and  bequeathed  her  real  and  personal  estates  to  trustees, 
upon  trust,  as  soon  as  convenient  after  her  decease,  to  sell,  and 
with  the  money  thereby  raised,  and  the  rents  until  the  sale,  to  pay 


ciur.  xxit. 


ElTect  of  pro- 
ptTtydireetod 
to  be  Hold 
Ix'iiiK  <lcviKod 
in  a  certain 
eoiitin^ency 
ai4  land. 


T^ntiN      .  iflod 
to  l>e  Hold, 
»iid  [inu'erds 
given  to  .\.  ; 


(")  K*{o  thia,  vide  ante,  pp.  733  seq. 

(/)|  First  ed.  p.  527. 

iq)  ■  .M.S. ;  8.  c.  1  Mcr.  2{Mi.  Tho 
statciuiiit  o{  this  ca.se  is  extracted 
fniiii  a  niite  with  which  the  author  haH 
been  fnvourefl.  It  supplies  a  dc- 
liiiiniy  in  -Mr.  Merivale's  report  of  it, 
in  which,  with  less  than  his  u.sual 
ai'iuiTU  V.  hr  iwnits,  in  the  »t»t"mrtit  i>f 
tlie  will,  the  very  iM-ijuest  on  which 
lhcinir'<ti()n  arose,  and  to  the  particular 
laiiduaKeof  which  the  M.R.  adverted." 

J.— VOL.   I. 


(Note  liy  Mr.  .larnian. )  See  also  Tily 
V.  Smiih.  I  Coll.  43-»,  sup.  ;  Ward  v. 
Arch,  1"  Sim.  38'.t ;  and  see  Ixird 
Kwlesdai.  remarks  in  Cmrliii  v. 
HiirUtiinijc,  I  Dow.  'Mi\.  cited  supra. 
Hut  the  mere  fact  that  conversion  is 
less  necessary  for  distribution  in  one 
alternative  than  in  another  will  not 
pri'vcnt  »  tni~t  for  sale  from  Iw-ing  im- 
perative in  both.  Wall  V.  Ctil-ihend.  2  Ihi 
<i.  &  .1.  tiH3.  And  SCO  Wilson  v.  Culea, 
♦i  Jur.  N.  S.  1003. 
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«...  XX.,     Wr  and  her  lat.  hu«band'«  .leht«.  and  with  the  Hurplus  to  .  .lurate 

-^^^^^^^  ind  bring  up  her  daughter;  and  when  «he  nhou  d  atta.n  twenty- 

one,  or  marrV. '  t..  pay  the  monies  wh.ch  should  be  .n  the  Imn.  s  oi 

the  tn,8tee«.  by  virtue  of  the  will,  «nd.«po«ed  o  for  he  «..«(... 

said 'to  the  daughter.     And  the  tegtatnx  went  on  to  d.r,, .    ,hai 

if  the  daughter  died  under  twenty-ono  or  unmarned   t ..  ,non.. 

_,ith  a  .in.i.  in  the  hands  of  the  trustees,  and  .uchj.trt  of  the  r.n  e.Mr  (,,  „„, 

t«t*on'ny..r  o,  „,  ,,,„„;^  ,,„„;„  „,,,.«  „t  the  iUne  of  her  decease,  and  not  bo  a,,  ,1.. 

tZZT  for  the  pavment  of  her  debt«  or  for  the  educat.on  of  her  .  au,l.,.., 

un,M.  to  B.  ^^  '\^  the  testatrix's  sister,  her  hc.rs,  executors  an.  assign. 

The  daughter  attained  twenty-one.  but  was  a  htnat.c.  and  tluTot.,, 

incompetent  to  elect  to  take  the  estate  as  land  or  numoy.      1^ 

•         question  was.  whether  it  went,  at  her  .hah     o  her  he.r.  at  la 

or  next  of  kin.     For  the  heir,  it  was  ...ntended  that  the  estate  wi 

not  to    be  sold  at  all  event*,  but  only  to  answer  a  parfn. 

purpose  ;  that  the  testatrix  did  not  mean  it  to  go  as  numey  ;  , 

iecmuemjdated  the  possmty  of  Us  ,u4  be^ruj  sold.    For  the  nex 

kin.  it  was  argued  that  the  estate  was  to  be  sold  out  and  on, ;  tl, 

the  testatrix  had  no  objection  that  her  s.ster  should  take  ,  as  la, 

if  by  accident  it  should  remain  unsold ;  a.ul  she  m.ght  have  cc 

templated  the  premature  death  of  the  daughter  before  a  sale  ..o, 

be  effected  ;   in  which  event,  and  in  that  only,  she  d.ree^s  that , 

trustees  shall  not  prcK-eed  in  the  accomphshment  of  her  jmqx 

And  it  was  contended  that  the  words  '  pay  to    supported  th.s  c 

stn.ction  ;  and  it  was  said  that,  at  all  event^  the  daughter  wa, 

take  it  as  money.      Sir  W.  Grant.  M.R. :     I  thmk  that  1^,e  c 

Btruction  of  this  will  admit*  of  no  reasonable  doubt :    ,    ,8 

settled  rule  of  this  Court,  that  land  once  unpressed  w.th  the  d 

acter  of  monev  retains  that  impression  till  some  act  ,s  done.  \ 

person  con^pet^nt  to  do  that  act.  to  restore  it  to  its  prnnary  c 

acter     The  testatrix  has  directed  the  estate  to  be  sold ;  but 

question  is,  not  whether  the  estate  shall  be  actually  soUl  or 

but  whether  it  is  to  be  treated  as  personal  estate.    Then  . 

gift  to  the  daughter  in  any  other  shape  than  that  of  money. 

nothing  inconsistent  in  the  subsequent  clause,  by  wh.eh.  .r 

event  of  the  death  of  the  daughter  under  twenty-one,  such 

of  the  estate  as  -should  remain  unsold  is  given  to  the  s.ste 

She  might  choose  to  givo  it  to  the  daughter  as  money,  and  t 

«ist.r  as  land.    There  is  no  inconsistency  m  saying  it  sl« 

converted  quoad  the  first  taker,  not  quoad  the  second.     Ihe 

(r)  As  to  this,  see  also  t'rabiree  v.  hramhie.  3  Atk.  >m 


Held  to  be 
personal 
estate  as  to  A. 
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wliith  lia'-.  arisfn  betworn  the  hoir  and  n»'xt  «»(  kin  of  a  twtator  < m*'-  ««m- 
have  no  application  to  tlio  present '  (»). 

■  And  though  a  mere  jxtiifr  of  sale  or  purchaiie,  of  coiuxe,  diM'x  not  Min-  p<)*.r 
(liatiire   the    nature    of   the    pro|)erty  :    yet,  the  fircnni.ttanc e  of  I,,"',  "'',',v','r" 
till-  ilatw  reKpecting  the  itnle  or  purchase  Immhk  framed  in  tlie  "ion  milix*  !■> 

,  11         .  ^    V  1       ■  fiiri<'  i((  the 

laiifiiiage  of  a  jMiwer,  will  not  prevent  its  prcKun  injj  u  construrtive  .imi.xi. 
(oiivt-rsion,  if  the  context  of  the  will  shows  that  it  is  meant  to  he 
iiniK'rative,  or  in  the  nature  of  a  trust.  Thus,  in  the  recent  cuse 
of  tlrifirmn  v.  Kimopii  (it),  where  a  t"stator  gave  to  his  widow, 
for  tiie  benefit  and  advantage  of  hm  children,  power  of  selling 
his  WiKKlfoot  estate ;  and,  by  a  codicil,  expressed  himself  (in  elTci  t) 
thus :  ■  I  do  ein|)ower  my  wife  to  sell  all  my  estates  whatso«"'"r, 
and  the  money  arising  from  such  sale,  togethci-  with  my  {M-rsonal 
estate,  she,  my  said  wife,  nhall  and  may  divide  and  proportion 
among  my  said  children,  as  she  shall  think  Ht  and  proper,  or  as  slie 
shall  direct  by  will.'  The  estate  was  neither  sold  nor  appointed 
by  the  widow.  It  was  held  that  a  trust  for  the  children  was  created 
by  the  will,  and  that  they  were  entitled  equally.  It  was  held  also, 
that  the  direction  to  sell  operated  as  a  conversion  of  the  real  estate, 
and  that  the  shares  of  those  children  who  were  dead  devolveil  on 
their  representatives  as  personalty. 

■  liut  although,  in  general,  the  presumption  is  that  a  t(«tator  does  Xanmofpro. 
not  intend  the  nature  of  the  property  to  depend  upon  the  option  ''*'''!^  "'**, 

of  the  jH-rson  through  whom  the  conversion  is  to  be  effected  (r)  ;   trust.vs 
yet,  if  upon  the  whole  will  it  appears  to  have  been  the  intention  Ilf'J""""*'" 
of  the  testator  to  give  to  sucli  person  an  absolute  discretion  to 
sell  or  not,  the  property  in  the  meantime  will,  as  between  the  real 
and  pei    nal  representatives  of  the  persons  beneficially  entitled, 
devolve  according  to  its  actual  state.    Thus,  in  Pvlli-y  v.  Sei/nuuir  (w). 


(»)  ••  W  at  is  the  vfi  ^t  of  a  dircctioii 
III  (iimhaM  land  ill  a  nt'iilar  pA^i^ll. 
in  whicli  it  turns  out  iliat  land  cannot 
1)1  rilitai'ifil,  is  not  st'ttliHl.  LonI  Tluu- 
l(iK  th'iuuht  it  could  not  be  laid  out 
clwwhi  ri- ;  Uinl  Loughborough,  that  it 
mi^lit.  1/ord  KIdon  has  alludtti  to 
lliiw  coiillictinj;  opinions  without 
•itatiiiK  his  own  ;  sit;  Broome  v.  Monck, 
1(1  V(  s.  till) ;  also  Hayes'  Introd., 
.'itli  til.  p.  il.j.*" 

(ii)  i  K<T.  orilJ.  The  codicil  recited 
Ihi'  will,  and  continued  thus  :  "  My 
will  and  mind  is,  that  my  wife  .S.  ('.,  and 
i  ii<i  hir.by  iiiipower  lur,  by  and  with 
the  asMiatanee  and  help  of  tlu;  trustees 
thiitin  named,  to  sell  and  dispose  of 
all    my   estates,    &e."      In  .liiliiiKnn   v. 


Arniild,  \  V'es.  sen.  Kill,  there  was 
a  powir  to  invest  nioiuy  in  the  purchase 
of  land,  coiiplid  with  a  direction  that 
until  so  invested  it  should  be  and 
enure  («ic|  to  such  purposes  as  it 
lands  had  been  puichnwil  :  it  was  held 
that  this  operated  as  a  convei-sion. 
iSif  also  .V/d/iv.w  V.  ('urKill,:\  I).  .1. 
&  !S.  022  ;  and  the  cases  eiteil  ante, 
p.  74".>. 

(!)  ,See  further  as  to  this, ante,  p.74.">. 

(u-)  2  V.  &  C.  7(IH;  see  also  He 
Tnylor'n  Nilthmml,  'J  Hari',  ,">!M),  mip.  ; 
Ihirdinij  v.  Troth  r,  L'l  L.  T.  27!l ; 
likntr  V.  Utrlin,  32  i  .  T.  i">.14 :  Until- 
ilrxnuiii/,  2  l>.  K.  &  .1.  128; 
V.  ItiaiiJriih.  2S  Heav.  27.1 ; 
V.     Yiittd,    2S    Hea.    t>:i7 ;      He 
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CONVEWIOM, 


n,.r  x,n.    a  testatrix  deviled  the  miiduo  of  her  real  and  pmrnal  ..tat. 

^^ to  W     hi«  hrnrs.  ..x.'cutnrH  and  admmwtraU,ni.  atrord.n^-  u,  ,h. 

difl.-r.nt  qualitifH  there.,!.  «,K>n  trust  to  reUm  ami  k....p  tl..  san>, 

in  the  Htat..  it  Hhould  be  in  at  the  tinu'  of  her  decease  a«  1..,,.- ,.  h 

Hhould  think  proper,  or  to  Hell  and  .liH,Hm.  of  the  who  •,  „r  sue: 

part  thereof,  as  and  when  he  ..r  they  sh.nd.  fr.,m  tune  to  t,,..  thm 

„,H..lient.  and  then.  «!«.«  Irn.t  to  invest  the  pnx-.>e.R    Tl,..  ,..„ 

trix  then  .Urerted  that  W..  his  heirs,  executors  or  a.lmun.t,utor 

should  stand  poH«..SHed  of  all  su.h  the  R.-neral  resulue  of  lu-r  n  .1  an 

personal  estate,  and  after  such  sale.  ..f  the  secur.tu-s  wh.r,  on  .1 

Le  sh..»ld  have  lH>en  invested,  in  trust,  out  of  th.-  rout,  ar 

profits,  interest,  divide„.ls  and  pr.K.mls.  to  pay  s..vor„   !,     .nr,,, 

L;    and,  after  payment  thereof,  the  testatr.x  ^.tectnl  \N 

heirs,  executors  and  administrators,  to  stand  poss.w.d  of  u  1  t 

Baid  residue  of  her  said  real  a,.d  personal  estate,  and  ..f  th,. .  .kI 

funds  and  securities  whereon  the  same  or  an>-  part  thereof  s  ou 

have  been  invested,  and  the  rent,  and  profit.,  m  erest^d.v„l..„ 

and  produce  thereof,  in  trust  for  five  persons  (mclud.ng  W .  lu,ns..l 

in  equal  sl...;os,  and  for  their  respective  he.rs,  executors,  admu, 

traZ  and  a.;i«ns.  according  to  the  diffc-rent  quaU.es  there 

It  was  held,  that  upon  the  terms  of  th.s  w.ll.  .t  was  no  the  „Uo„t, 

of  the  testatrix  that  the  property  should  bo  converted  out  and  m 

but  that  W.  had  a  discretion  to  sell  the  whole  or  any  part  of 

when  and  as  he  might  think  expedient ;  and  that  untd  he  exerc 

that  discretion,  the  property  must  be  cons.dered  to  rema.u  m 

state  it  was  in  at  the  time  of  the  death  of  the  testatrjx. 

In  short,  a  trust  to  sell  which  is  so  expressed  as  to  g.ve 
trustees  a  discretion  whether  they  shall  sell  or  not,  is  ecpuva  e.v 
a  power  of  sale,  and  therefore  does  not  effect  a  convers.on  (.). 

The  question  whether  real  estate  is  absolutely  convertnl  1, 
direction  or  authority  to  sell,  was  formerly  of  considerable  .mp 
ance  with  reference  to  the  claim  of  the  Crown  to  legacy  duty 
probate  duty  in  respect  of  money  charged  on  or  an.ng  fro.u 
Lie  of  land!  but  its  imp.>rtance  has  been  --^^^-''^f  ^ 
Succession  Duty  Act,  1853,  the  Customs,  &c.,  Act,  1888,  a„d 


Death 
duties. 


Ibbilson,  h.  R..  7  E.i.  22(i;  Be  Hamlet. 
39  Ch  D  42.1,  4:«t.  In  .Minor*  v. 
Uattimn.  1  App.  (a.  428.  a  din^ction  to 
tniHtctf.  to  «n  was  hild  lu  work  rnn- 
Vfreion.  notwithHtanding  »onic  r.imvo- 
cal  rxpresnions  as  to  their  '•  dis.r.lion 
and  "  deciding  to  well." 


tx)  He  llntchLyo.  32  Ch.  U 
He  Wintle,  t>,-|  L.  .1.  Ch.  mi.  Thi 
tnwt  in  Kyre  v.  Marsdm.  2  K«n 
ue..um  to  have  bc-n  of  this  char 
thi-  »econd  trust  tor  »ak'  Ix-iiig  la 
tive. 
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Ynmnf  Art,    |H!H.      With   rt'nanl   to   IfRury  iluty,  tli»«  qm-ntiim    "**''   **": 
|„rmiTlv  anxw  «m   th*"   St«ni|>  A«t,  1815,  wliith  HiihjwlH  to  th« 
,l,itv  •'  nionpvn  t«  Briw  (rotii  tho  wil«',  iiiortK»)if,  or  «»lliiT  <liH|Miiii- 
,„,„  ,.(  iiiiy  real  or  lifritablf  ••Mute  (lir.ri.-«l  to  !».•  w.l.l.  mortmijjt'*! 
„r  .itUiTwiw  «liH|)otMHl  of."     On  thin  mitijtMt.  th<'  following  |MHntH 

li.ivi-  l«'«'n  (l«H'i<i«'<l :  - 

Isf    NVherr  real  «'!*t«l<'  i«  «lir»'ct<'«l  to  Im-  .««o|<|  out  uinl  out,  th*-   Kul.'  on  ihu 
,|uiv  attarlu-H,  though  l>y  rt-iwoii  of  the  l.'«iittM>  cliM-tinn  t..  lake  it   ■""!'''• 
iiH  mil  «'»t«t«'  th»'  |»ro|M'rty  ii*  not  actually  xold  (y), 

•.'mllv.  WiMTf  th«  trurtttrH  have  an  option  to  continue  thi>  |>ro- 
■MTtv  in  itH aftual  utat*-  or  to  wll  for  the  puriHwc  of  (listrihutinK  tin' 
nrmmlH  according  to  the  will,  and  in  thu  cxcrcis*'  of  thi.i  di(«T«'tion 
iIk'V  (wll,  th»«  U'gttcy  duty  iittachcH  (:)  :  l»\it  not  if  they  do  not 
sell  ('i).  n  the  jHiwer  of  sale  is  given  only  for  tho  iiurix-"'  of  re- 
invfsftnent  in  land  (h),  or  for  the  variation  of  HecuriticH  (c),  or  (it 
s«-«'tn»)  for  th^  pur|K)He  of  raising  dehtu  and  legacies  or  other  prior 
cliiirfif!*  {'/).  the  duty  in  not  payable,  whether  the  pro|K'rty  \n  «old 
or  not,  and  although,  after  a  «ale,  the  beneficial  owners  have  elected 
to  take  the  pro|)erty  as  money  {>'). 

;tniiv.  A''here  a  sale  is  directed  by  the  Court  in  order  to  raise  a 
cliarpe,  duty  will  attach  on  the  amount  necessary  to  satisfy  the 
rhiir";',  if  the  will  contains  a  power  of  sale  which  the  donees  of 
the  power  are  comj»elled  by  the  Court  to  exercise,  but  not  (/)  if 
the  Court  acts  uiM)n  its  general  jurisdiction  in  such  cases. 

And  it  is  to  be  observed,  that  where  trustees  are  authorised  to  Men-  [low.r 
8fil  or  not.  as  they  think  projjcr,  and  in  virtue  of  this  optit)n  they  ',J„,  ^^.^'■^,^ 
leave  the  property  unconverted,  the  legacy  duty  is  n«»t  attracted   '•B'^'y  *'"'y- 
bv  a  mere  declaration  in  the  will  that  the  proj)erty  shall  be  deemed 
to  bo  jMTsonal  estate,  as  it  is  not  in  the  power  of  a  testator  to  altt^r 
or  regulate  the  nature  of  the  subject  of  disjH)8ition  by  any  such 
declaration  {<j). 


((/)  .Ul.nm.  V.  Ilolford.  1  I'ri.  42tl ; 
A(li:-(liH.  V.  HiimmijH  Truxlrn,  2  ('.  M. 
S  K.  224,  11- ;  \\  illinmAun  v.  Ade.-llm., 
llX'l.  4  Kin.  I. 

(:)  ,I«.-'.V«.  V.  Simevx,  1  Ex.  740. 

(<i)  Att.-UfH.  V.  MangttH,  .5  M.  A  W. 
120;   AU.-Otn.  V,  Simaur,  I  Kx.  74i>. 

(fc)  MuteJi  V.  Jennings,  8  Ex.  830. 

(t)  He  Emm,  2  f.  M.  &  K.  2li<( ;  Adr.- 
Urn.  V.  Smith,  I  Macq.  Sc.  Ap.  7(M». 

(4)  I'tr  Lord  C'ranworth,  Adr.-(Jen. 
V.  Smith,  (lup. 

(r)  ilulta  V.  JtHHiHys,  aup. 


if)  lluliHim  V.  Smle.  8  Kx.  3»i8,  17 
Jli'av.  178;  HiirdiiKj  v.  Ilnrdiuij,  2  <lif. 
597. 

(f/)  All.llrn.  V.  Mmi'ih:,.  ."■  M.  k  Wcl. 
12n.  \*  to  i-xtafe  diitv,  «*  Re  (Jrim- 
thi>riH,  1 1!)08 1  1  ( 'li.  »i(Hi,'2  Cli.  t>75.  Thi' 
not4-  on  IcKiii^y  hiuI  prohatn  dutiita, 
which  wan  addtni  by  pri'vioun  editorB, 
has  iKfii  omiltiHl,  an  thi^  Kuhjcft  do«-M 
not  fall  within  the  wopt!  of  thi8 
treat isr.  .Va  to  legaeien  iM'queathcd 
frtf  of  duty,  see  Chap.  XXX. 
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(HAP.   XXII. 

Person  abso- 
lutely en- 
tltUil.  may 
e'li-t  to  tak<- 
property  in 
11.1  at'tual 
BtBt«. 

Wlio  compt- 
tent  tOjiuaku 
(■li'ction. 


Parol  election 
whether  good. 


What 

amounts  to 
un  election. 


Changing  the 
secnrities. 


CONVERSION. 

V -Election  to  take  Property  in  its  actual  State.  •  Uut 
althottRh,"  contittuoBMr.  Jarman  (h),  "  a  new  character  may  Uav. 
ber  n  .lain  and  uneqtuvocal  terms  tmpressed  upon  property  ,v 
'   1  o{atmst{orcouverBion;yetsuchconstructtvequal.y.s,ahl,. 

"determined  by  the  act  of  the  person  or  persons  benefie.aly  en- 
tUM  who  mav,  at  any  time  before  its  convers.on  defac  o,eloet  to 
take  the  property  in  it«  actual  state.     And  then  comes  the  .„,,.„> 
who  are  per  onallv  competent  to  make,  and  what  am.m„t«  to,  ...h 
I.  election.     It  is  clear  that  an  infa.it  (/),  or  luitat.c  (,)   ,.  .nn  n- 
t  nt    a,id  also  lander   the  old  law]  a  feme  covert  (A),  unle>« 
Tnder  a  ^^  tLt  attthori.ing  her  to  deal  with  the  property  as 
a  feme  sole  (0  ;  [but  a  feme  covert  who  was  marned  on  or  alter  th 
ItTfJanuarv  im,  is  under  no  such  disability,  nor  a  feme  cov.rt 
wL  was  marred  before  that  date,  so  far  as  regards  property  her 
S  Tow^ch  accrued  after  that  date  (m)].    It  was  satd  hv  Lord 

£i;idin«.v.^;;-.^-^^^^ 

£i:;^(:^cisr:^eappe.^^^ 

af  thP  Holls  iv)  in  the  case  of  Chahmr  v.  Butclier. 
'.  The  e^p  -ions  or  acts  declaratory  of  such  an  mtent.on,  how- 
ever  rtS.  it  is  said  they  may  be  shght(v)Jmvist  be  unequivocal  0- 
Z;  wher  («)  a  person  was,  under  a  settlement,  tenan  .n  ta,l  of 
Ja^Tds  w  h  a  eversion  in  fee  to  himself,  and  was  enti  led  u,>de 
2  a.r  settlement  to  la.ids  to  be  purchased  w.th  a  cerUn.  sumof 
?v  and  settled  to  the  same  uses  ;  it  was  held,  that  h.s  levy mg  a 
n  t  le  S  hnHed  by  the  settlement,  to  bar  the  isst.e.  d.d  not 

loll    1 1^^^^^^^^^^^ 
Ind  where  a  person,  constructively  entitled  in  fee  s.mple  to  la„d. 


(h)  I'irst  ed.  p.  r,:vA. 

V  ,    V.  liono't,  !!•  V.s.  102.       Except 
„    U     the    .lireetion     of     the       ourt, 

';:,,/„.,o»  V.  «o6„M„„.  19  1  -V   4..,4. 

,,,     l.,W,v    V.    P<itm<r,    1    .M''i-    -■'"■ 
Vso«hat  will  amount  to  an  election 

Z    -ehalf  of  a  lunati,.    see  K.    />»«</'"' 

v/s>o»  V.  f.'.V<«.  3  !>•  ■'•  *^  ^•.''^■'-  •^'^'° 
„„,.rrie.l  woman  electing  by  examina. 

tion  in  Court  to  take  the  proeee.lx  « 
ir  L.  a  partition  ae.i.m  as  persottal 

e«tate.  «e  Slandn.nij  v.  IMK  U  LU.  U. 
(i,V2.  ante,  p.  733. 

(I)  He  iMridK-'H.  11  Ch.  U.  341. 

(m)  See  the  Marrie.l  Women  «  pro- 
perly Act,  1882  (45  &  W  Vwt.  c.    o). 


w.  1,  2.  .'■>. 

(„)  2  P.  W.  173. 

p)  8th  March,  173(i.  citcl  3  .\  U.  (.H... 
,    PerLor.lKl.lon.8\e..j:3(.. 

ir)  Steady.  .V,».rf,7'.''S  i  «',•■  V  i' 
H,    Pedders  SelUem»it,  a  l>.    -M-  A^  "' 

*■"(')  WH-irrf.  V.  c.H..^-"/  ;>■■"«:'' 

o    ■   W    171    2  K.i-t'aH.  At>.  42. 1'l  .I. 
u,:  p  (V  Toml.  207  :  and  «•<•  It.Muli, 
..Biddulph,   12  V..S.   Itil;    IY"l\ 
a„.,fere.    17    Beav.   433;    ''"• ''"'^f. 
fViLnf/f,  17  Beav.  314  :    .U.rr(/,H 

liVfr,  23  Beav.  5,")<J. 
(,>   A-  tobarringontail«mU.uUl 

1«  mmha8c<l,  »«■  stat.  3  ic  4  «j"- l;^ 
74,  Hs.  70.  71  ;  and  1  Hayesslntrot 
5th  ed.  p.  -'04. 
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to  be  niirchased  with  trust-nunit'v,  calli-d  in  pint  of  I  lit-  iiioiu'v.  and    <  iiai-.  xxii. 

placed  it  out  upon  a  fresh  security,  in  the  name  of  a  trustee  for 

himself,  his  exerutors  and  administrators,  it  was  lield  tluit  he  had 

liv  these  acts  elected  to  take  that  ))art  as  money  (u),  l)ut  tiiat  the 

rest  of  the  money,  whether  subsistinj;  upon  the  securities  upon 

which  it  was  originally  placed,  or  on  any  other  securities  where 

no   new   trusts  had   been    declared,  oufiht    to   be   considered   as 

real  estate. 

But  where  (r)  the  legatee  of  the  proceeds  of  an  c  itate  directed  to  IKmisini!  the 
be  .sold,  entered  upon  the  whole  estate  and  made  a  h-ase  of  part  of  '""'f^'^  *' 
it,  reserving  rent  to  her  heirs  and  assigns,  she  was  helil  to  have 
elected  to  take  it  as  land.  And  letting  to  a  new  tenant  from  year 
to  year  has  been  held  to  bring  the  ca.se  within  tiie  same  princi|)le, 
oil  the  ground  that  if  the  tenant  were  lawfully  evicted  by  a  pur- 
chaser under  the  trust  for  sale,  the  lessor  would  bo  liable  to  an 
action  by  the  tenant  (»'). 

In  Re  (f()n/on(ir)  Jessel,  M.K..  thought  that  taking,  and  for  nine  Takin;,' piw- 
years  retaining,  possession  of  the  estate  directed  to  be  sold,  was  •,.„gtii  !,'f' 
sufficient  to  prove  an  intention  to  re-convert  ;  and  Pearson,  J.,  in  I'o^ics-iion. 
Rf  Ijcwis  (y)  8tat<>d  that  he  also  had  so  decided  in  another  case. 
But  in  Re  Lewis  the  tenant  of  the  land  had  an  option  of  purchase, 
and  Pearson,  J.,  held  that  this  was  a  sufficient  reason  why  the  pro- 
perty had  not  been  sold,  and  that  consequently  mere  possession  for 
nine  years  was  not  evidence  of  election.  And  possession  for  two 
or  three  years  by  tenants  in  common,  without  more,  has  been  held 
insufficient  (:).  The  circum.stance  that,  where  several  are  entitled 
in  common,  a  sale  is  required  for  convenient  division  of  the 
property,  would  seem  to  diminish  the  probability  of  their  intending 
to  ])Ut  an  end  to  the  trust  {«).  But  where  two  tenants  in  common 
iiad  ijcen  in  possession  for  seven  years,  and  it  was  clearly  shewn 
that  one  of  them,  who  was  also  the  principal  acting  trustee, 
desired  to  retain  the  estate  for  building  purj>o,ses,  slight  evidence 
of  the  concurrence  of  the  other  satisfied  the  Court  that  the  latter 
also  had  elected  to  keep  the  estate  unsold  (6). 


(ill  Lini/rii  V.  iSdiiTiii/,  1  1'.  \V.  172; 
I  h,i„ill,r  V.  PociM'k;  l.Vc'li.  D.  4!)I  ;  l(i 
Cli,  1).  (U8. 

V)  CrMne  v.  Bramble.  »  Atk.  Ii8(» ; 
anil  MX-  Mulliiw  \:  lliiig,  I  Cli.  I).  385; 
III  Domjlm  and  Powell,  \\'M)2\  2  Ch. 
L">i. 

lui  He  ilonkm.  «  Ch.  D.  531. 

(!■)  Supra.  But  in  Muk  v.  iJeitninh. 
fi  Ch.  D.  am,   Malins,    V.-C,   aeemeU 


to  lir  of  a  llilti'lrlll  iipliiiDll. 

(V)  3(M,'h.  !>.  ii.">4. 

(:)  Kirkm-iii  v.  .»///.«,  m  V,.s.  ;138 ; 
tiniwn  V.  Ilriiwn,  33  Hcav.  3'.(!t. 

('I)  In  iSismn  v.  f.'iVt^,  3  l>.  .1.  &  ."<., 
OH,  Ihi'  (picslioii  whiit  fiuts  ure 
reiiuiriHl  to  shew  an  ilittion  liy  tenants 

in  I'omtliuH  tt:l«  fntl.iiilflfll. 

(b)  lie  tkuidton,  11  Ch.  U.  311. 
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Takiiic  P""- 
HCHxion  of 
dccUn. 


Dcvii<iiiR  tho 
land  dirfctiKl 
to  Iw  sold,  fts 
land. 

Boquoatliing 
as  pfmonalty 
a  fund 
dirccti'd  to 
be  invesU-d 
in  land. 


CONVERSION. 

Again,  in  Dnries  v.  Ashford  (r),  when>  a  person  made  ii„|Uiry 
as  to  his  interest  in  lands  held  upon  trus ,  for  sale,  and  on  fin.hnR 
that  he  was  ab.solutelv  entitled  to  the  money  to  arise  from  the 
sale  took  the  title  deeds  into  his  own  possession  (from  whom  or 
by  what  means  he  obtained  them  being  held  immaterial),  it  was 
held  that  there  was  sufficient  evidence  of  his  election  that  the  land 
should  not  be  converted.  .         .  , 

A  specific  devise,  to  the  ordinary  uses  of  a  strict  settlement  ol 

real  estate  of  the  land  directed  to  be  sold,  is  clear  evidence  „f  an 

intention  to  retain  it  unsold  (d).     Even  a  simple  devise  m.shi 

apparently  have  this  effect,    i  the  property  is  described  as  land  (,) 

And  where (/)  a  person  entitled  to  the  absolute  reversion  in  a  fund  o 

this  description,  who  described  himself  in  a  memorandum  at  th^ 

foot  of  an  account  of  the  property  as  being  entitled  to  the  (un, 

as  residuarv  legatee  of  the  last  owner,  which  he  was,  made  his  wil 

in  which    after  devising  cerUin  real  estate,  he  bequeathed  tl, 

residue  of  his  personal  estate  in  possession  or  reversion  Sir  W.  ( irai 

decided    that  as  the  testator  had  described  himself  as  residuar 

legatee.'and  had  no  other  personal  property  to  which  the  expres«ic 

"in  reversion"  could  be  applied,  it  amounted  to  a  demonstratic 

of  intention  to  bequeath  this  fund  as  personal  estate.       The 

seems,  however,"  as  Mr.  Jarman  remarks  (g),  "  to  be  some  difficul 

in  drawing  any  such  inference  from  the  inaptitude  of  the  terms 

the  bequest  to  anv  other  existiru,  property  of  the  testator  at  t 

date  of  the  will,  "seeing  that  a  residuary  disposition  of  this  natv 

comprises  after-acquired  personalty  "  (h). 


WTiere  pcr- 
Bon  bound  to 
layout  money 
in  land  be- 
comes him- 
Rolf  entitled 
to  it. 


(c)  ir>  Sim.  42. 

(rf)  Meek    v.    Deeenish,    t>    Ch.     U. 

r>Ot).  .      II      ^  m 

If)  Sharp  V.  SI.  Sauveur,  L.  K.,  7  l-li. 

343  ;    He  Urimthorpe,  LliK»8]  I  Cli.  (Hiti, 

wlierc  importance  was  attached  to  tlie 

fact    tliat    the   devise    was    "in    fee. 

Hut    the   point   did   not    really    arise  : 

r.  A..  ll!M)812fh.  tl'.J. 

(/•)  Triquil  V.  Thmiil'jii,  13  Ves.345; 

compare  Ht  ShtiH".  2  U.  J-  &  ^-  533. 
(«/)  Kii-st  (hI.  ]t.  'iX'. 
(A)  '•  It  seems,  that  when-  a  person 
covenants  to  pureliase  land,  ami  event- 
ually himself  lM>eomes  solely  entitled  to 
it  so  that  the  obligation  to  lay  out.  and 
the  ritjht  to  call  for.  tlie  money  centre 
in  the  same  person  ;  the  coxenant  is. 
without  any  act  on  his  part,  eonsidered 
as  discharged.  As  in  Chifhtiler  v. 
HickrriUig,  2  Vem.  2ft.">,  where  A.  ..u 
hia  marriage  covenanted  to  lay  out  a 


sum  of  money  in  the  punhase  of  la 
to  bcf  settled  to  the  use  of  l\iiiis.-lf 
life  ;  remainder  to  hi.(  inti'iiilinl  wifi 
life ;  remainder  to  the  Hrst  and  "i 
sons  of  the  marriage  in  tail ;  umaii 
to  the  daughters  in  tail ;  renianvli 
his  own  right  heirs.  A.  did  not  lay 
the  money,  and  survived  his  wife. 
died  without  issue  ;  and  it  was  tl.ti 
that  the  money,  though  onci'  l">"ti' 
the  articles,  became  fnr  again  l)y 
death  of  the  wife  without  issue,  an. 
consequent  failuir  of  the  objnts  n 
several  limitations  ;  and  was  then 
at  the  death  of  the  settlor,  his  per- 
t-state. This  decision,  iiidieil. 
nuestione<l  by  Ixinl  Talbot,  in  I'd 
V.  lAchmre,  Cas.  t.  Tail..  !KI ;  a.ul  I 
,1.  Jcvkll,  in  Lfchmrrf  v.  h<ir!  n! 
liil,  ij  1'.  W.  221  ;  but  Lor.1  Thu 
in  the  great  r»«-  nf  P«te,-v  v  f)..i 
to,,,  I  B.  C.  C.  238,  7  B.  I',  t-  1 
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CHAP.    XUI. 


Again,  in  Cookson  v.  Rem/  (/),  wliore  a  sum  of  numi«v  subject 
to  a  trust  for  investment  in  land,  which  ultimately  became  liable 
to  be  settled  upon  one  for  life,  with  remainder  to  another  in  fee.  was 
bv  those  two  persons,  in  a  deed  appointiii};  new  trustees,  spoken  of 
as  moneys  which  they  were  then  entitled  to  receive,  and  trusts  for 
investment  in  "securities"  were  declared,  it  was  held  that  there  was 
sufficient  evidence  that  they  had  elected  that  the  money  should  not  b<^ 
ronverted.  and  this,  although  the  trusts  of  the  moneys  and  securities 
were  declared  by  reference  to  a  j)rior  settlement,  the  trusts  of  which 
were  also  declared  by  reference  to  a  former  will,  under  wliich  will  it 
was  assumed  for  the  purpose  of  the  decision  that  the  money  was 
constructively  convertr.l  ;  this  reference  was  held  not  sufficient 
to  outweigh  the  direct  words  contained  in  the  deed  of  appointment, 
as  to  the  parties  being  entitled  to  the  receipt  of  the  money. 

In  Harcourl  v.  Seymour  (/)  there  were  several  circumstances,  fiarroun  y. 
from  which,  taken  together,  election  was  presumed  ;  the  principal  '^'''/mnur. 
one  seems  to  have  been,  that  the  sum  of  money  in  question,  which 
was  subject  to  a  trust  for  investment  in  land,  (to  which,  when 
purchased,  the  testator  would  have  been  entitled  in  fee,  subject  only 
to  a  ])rovision  for  his  wife  in  bar  of  dower.)  was  included  in  a  state- 
ment of  the  testator's  personal  property  found  among  his  papers 
after  liis  death. 


"  And  here  it  may  be  observed,"  says  Mr.  .larman  (k),  "  that  in 
order  to  amount  to  an  election  to  take  property  in  its  actual,  as 
distinguished  from  its  eventual  or  destined,  state,  the  act  must  be 
such  as  to  absolutely  determine  and  extinguish  the  converting 
trust ;  and  hence  it  would  seem  to  follow,  that  where  two  or  more 
l)ersons  are  interested  in  the  property,  it  is  not  in  the  power  of  any 
one  co-proprietor  to  change  its  character,  in  regard  even  to  liis  own 
.share ;  for,  as  the  act  of  the  whole  would  be  requisite  to  put  an 


5:((i.t  iJcprpsHcd  a  strong  opiniun  that  it 
was  riKliI  :  wliich  cam;  went.  Lord  El<lon 
has  said,  to  this  :  '  that  if  the  propj-rty 
*A*  ill  liimic.  in  the  posResnion  of  the 
|«rsiMi  uiich'r  whom  they  riaimcd  as 
hiir  and  ixccutor,  the  hfir  oould  not 
taki'  it ; '  and  his  lonlship  ohHcrvt-d, 
the-  i|iii,«tion.  then,  was  not  upon  the 
(•((uity  iH'twccn  the  hoir  and  the  exe. 
culor.  liut   whether  the  proiwrty  was 


t  "  The  able  and  elaborate  argu- 
ments of  .Sir  John  .Scott  (aftcrwanU 
Uml  KIdon*.  and  Mr.  ^smp,  thr 
counsel  for  the  appellants,  display  the 


All  persons 
intvresteil 
must  concur 
in  act  o( 
eliwtion. 


at  home,"  (Note  by  Mr.  ,Tarman.| 
But  settleil  land  is  not  "at  home" 
during  the  continuance  of  a  jointure 
under  the  settlemiMil,  Wnlrnnd  v. 
RoM^hlii.  II  Ch.  I).  •140. 

(i)  5  Heav.  22,  nom.  Vimksmi  v. 
Cimkmn.   12  CI.  *   Kin.    121. 

0)  2, Sim.  N.  S.  12. 

(<•)  First  ed.  p.  .')3tl. 


deept'st  ivseanh  into  the  suhjirt.  but 
they  did  not  sureeed  in  overturning  the 
dctrt.-v." 
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Owner  of 
undivUli-d 
nharo  of  Iftnd 
cannot  fleet. 


Election  by 
contingent 
owner  pend- 
ing the  con- 
tingency. 


Election  by 
one  tenant  in 
common  of 
l.oncy  to  be 
laid  out  in 
land. 


Dispositions 
by  partial 
owner  bcforn 
actual  con- 
version. 


CONVERSION. 

end  to  the  trust,  nothing  less  will  suffice  to  impress  upon  t 
property  a  transmissible  quality,  foreign  to  that  which  it  hi 
received  from  the  testator.  Thus,  if  lands  be  devised  to  trust* 
upon  trust  for  sale,  and  to  pay  the  proceeds  to  A.,  B.,  and  C, 
equal  shares,  and  after  the  death  of  the  testator,  and  before  the  a 
is  effected,  A.  grants  a  lease  of  his  one-third,  or  does  any  otl 
act  unequivocally  dealing  with  it  as  real  estate,  and  th.>n  di« 
his  share  will,  nevertheless,  it  is  conceived,  devolve  to  his  imtsoi 
representatives,  as  it  would  still  be  the  duty  of  the  tru.stees 
proceed  to  a  sale,  on  account  of  the  other  shares,  the  convert 
trust  having  been  created  for  the  benefit  of  all  "  (/). 

But  if  the  whole  of  the  proceeds  are  given  to  A.  on  a  contingcn 
and  on  failure  of  that  contingency  to  others,  the  primary  donee  m 
pending  the  contingency,  declare  his  intention  to  keep  the  li 
unsold,  so  as  upon  the  happening  of  the  contingency  to  re-con^ 
the  land,  if  no  sale  has  been  (as,  of  course  it  may  nevertheless  h 
been)  previously  made  {m).  And  of  course,  if  money  be  dire. 
to  be  laid  out  in  land  for  the  benefit  of  A.,  B.,  and  C.  as  tenant 
common  in  fee,  any  one  or  more  of  them  may  take  their  share 
the  monev  without  the  consent  of  the  rest.  "  For,"  said  I 
Cowper,  "'  it  is  in  vain  to  lay  out  this  money  in  land  for  B.  m 
when  the  next  moment  they  may  turn  it  into  money,  and  eqi 
hke  nature,  will  do  nothing  in  vain  "  («).  But  it  would  seem 
this  rule  does  not  apply  where  the  land  is  directed  to  be  settk 
persons  in  succession  (o). 

Mr  Jarman  also  remarks  (p)  that "  although  it  is  notm  the  p. 
of  the  owner  of  an  undivided  share,  or  any  other  partial  intere 
property  which  is  directed  to  be  converted,  by  his  single  act,  to  cli 
its  character,  and  thereby  impart  to  it  a  different  transmit 
quality  it  does  not  follow  that  every  disposition  by  such  pa 
owner  adapted  to  the  property  in  its  actual  stat«,  is  nugatory. 

.      ..  i.      Al .U. 


(I)  See  1  Br.  C.  C.  500 ;  miott  v. 
Finher,  12  Sim.  505;  Ilolhu'ay  v. 
Radclifff,  23  Beav.  Iti3 ;  Re  Dandmn, 
11  Ch.  D.  341,  348;  Bim  v.  P-Moek, 
22  Gh.  U.  284.  But  this  rule  would 
not  apply  where  the  tnist  for  sale  of 
land  was  for  the  purpose  of  paying 
dcbt«,  legacies.  &c. ;  the  devisee  (or 
legatee  of  the  surplus  proceeds) 
Biilject  to  the  charges,  might  himself 
clear  them  off  and  retain  the  land 
unsold,  ariesbnch  v.  Fremantle,  17 
Beav.  314.  So  if  the  legatees,  though 
not  paid,  acquiesced  in  the  retention, 
Mvthw  V.  Bigg,  1  Ch.  U.  385.  And 
after  a  lapse  of  time  and   where  no 


prejudice  accrues  to  then>  tlie 
Huiescenee  will  be  easily  inferrt 
As  to  the  respective  rights  of  a  joi 
and  a  portioncr  to  insist  on  a  tn 
investment  of  money  in  land 
earrietl  out,  sec  Walroiid  v.  A 
11  Ch.  1).  ti40. 

(m)  Meek  v.  Demiish.  «  C"h.  1 
explaining  Sisaon  v.  Oilejt,  3 1).  .1  4 

(n)  Seeley  v.  Jago,  1  P.  W.  3S9- 
a  small  sum  (A.'8  share)  might 
advantageously  laid  out  in  land  ft 
a  large  sum  (the  entire  fund)  for 
and  C. 

(o)  See  Walrond  v.  Rot-slyH.  t 

(p)  First  ed.  p,  537. 
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thi'  contrary,  it  is  clear  that  if  a  jjerHon  entitleil  to   a   partial    hiai-.  xxji. 

intorest  in  money  to  be  laid  out  in  land,  shows  an  intention  to 

dispose  thereof  by  will,  or  otherwise,  as  personal  estate,  it  will 

pass  by  such  disjwsition  (7)  ;    though,  on  the  deatli  of  tha  donee 

I  intestate],  it  would  devolve  to  hin  real  representative  ((/(/).     So,  if  the 

lepitee  of  the  proceeds  of  real  estate  directed  to  be  sold  devise 

the  land  in  its  character  of  real  estate,  the  devisee  will  be  entitled 

to  the  fund  in  question,  though  it  would,  when  ac(|uired,  be  per- 

sDiial  estate  in  tiic  hands  of  such  devisee  "  (r). 

If  a  testator  is  entitled  to  a  share  of  the  proceeds  of  sale  of  hind 
subject  to  a  trust  for  sale,  and  is  not  entitled  to  any  real  estate 
ill  till'  proper  sense  of  the  term,  a  gift  by  him  of  "  my  real  estate  " 
will  prima  facie  pass  his  interest  in  the  proceeds  of  sale  (s). 

Wliere  i)roperty  subject  to  a  trust  for  conversion  was  settled  DiloKaiion of 
1)V  the  owner  on  her  marriage,  and  a  power  to  reconvert  (or  retain  {IJ.',*!l[,.|ary 
the  property  in  its  actual  state)  was  reserved  to  the  trustees,  to  be 
exercised  with  the  consent  of  the  tenants  for  life  or  the  survivor, 
it  was  held  by  Sir  W.  P.  Wood,  V.-C,  that  the  power  ceased  as 
soon  as  the  property  had  vested  absolutely  in  the  children,  although 
one  of  the  tenants  for  life  was  still  living  (t). 

"  And  here  it  may  be  observed,"  continues  Mr.  Jarman  (tt),  "  that  HuMband  ami 
where  (u)  real  estate  was  devised  upon  trust  for  sale,  and  the  "''*'  '"*,''    , 

*    '  '  *  convey  lanu 


{q}  Triquet  v.  Thornton,  13  Ves.  345. 

Iqq)  In  Triquet  V.  Thornton  tho 
iiilm-st  WB8  reversionary  (ante,  p.  760), 
and  no  question  aroHe  aH  to  the  ulti- 
niati'  Ucvolulion  of  the  fund.  Mr. 
.Urnian's  Btatomeut  on  this  point  do<j8 
not  si'eni  to  l)e  borno  out  by  the 
authorities.  In  Crabtrre  v.  Bnimbli, 
:!  Atk.  liSO,  Lord  Hardwieke  «aid  that 
a  pcirton  absolutely  entitled  to  projierty 
const nielively  converted,  subject  to  a 
prior  life  interest,  could  elect  to  re- 
convert  it,  and  in  Mrek  v.  Deivninh, 
Dupra,  .Malins,  V.-C,  decided  that  a 
IHTsoii  <  lint  indent  ly  entitled  could 
cli-ct.  U)rd  llardwieke's  dictum  wa-* 
citwl,  apparently  with  approval,  t  v 
.U-mA,  M.R.,  in  Re  Gordon,  ti  Ch.  I». 
.■>:ll.  The  ek'ction  is  of  course  liable 
to  lie  defeated  by  an  actual  con- 
vfision  before  the  interest  falls  into 
l»i«;'iwion  or  Ix^com.'S  absolute,  as  the 
case  mav  be.     See  Addenda. 

(r)  Re  iMuman,  [189.")|  2  Ch.  348. 
See  Hewitt  v.  Wriijht,  1  Br.  C.  C.  8ti. 

(»)  Re.  liUusim/ion.  [llHMi]  2  Ch.  30."i. 

(0  Ihnreuler  v.  Dnnraater,  3  K.  &  J. 
iii.  And  sec  Rith  v.  Whitfield,  L.  K., 
2  Eq.  583.     But  cf.  .Be  Cooke»'  Contract, 


4  Ch.  V.  4o4  ;  liiyjn  v.  Peiicuck.  22  Ch. 
1).  284. 

(//)  Kiisl  ed.  p.  .IST. 

(«)  Mai/  v.  Ro/ier,  4  Sim.  3t«).  This 
doctrine  is  sometimes  made  use  of  'in 
cases  not  failin);  within  the  Married 
Women's  Keveisionary  Interests  Act, 
1857,  or  tho  Marrit»l  Womc-n's  Property 
Acts)  where  a  married  woman  has  a 
reversionary  interest  in  a  fund  of  this 
description,  which,  in  its  character 
of  peraonalty,  she  is  incompetent  to 
deal  with,  so  as  to  bar  her  con- 
tingent right  by  survivorship ;  this 
object  may  be  effwtwl  by  means  of  a 
dewl  (duly  acknowledgetl  as  to  the  wife) 
a-ssigning  the  property :  BrigijH  v. 
Chiimberlain.  II  Hare,  (H),  overruling 
Hobliy  v.  Collins.  4  l)e  C.  *  K.  28» ; 
and  see  Titer  v.  Turner,  20  Beav.  .'iliO ; 
Frani-H  v.  llvllnni,  L.  K.,  3  Ch.  717  ; 
Re  I>urrant  and  Stoner,  18  Ch.  I).  10»i. 
The  do<'irine  applies  in  the  case  of  a 
mariied  woman  who  with  her  husbp  id 
is  entitled  to  a  debt  8ecure<l  by  a 
mortgage  of  land  :  Willinnui  v.  Cooke, 
4  Cilf.  .343.  Ue  AVu'«oh«  Tru»tJ>,  23 
Ch.  D.  181.  is  overruled:  Miller  v. 
CoUina,  [189«]  1  Ch.  57-3. 
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proceeds  were  to  be  divided  among  several  persons,  one  of  w| 
directed  to  be  was  a  married  woman,  who  (the  estate  being  unsold)  join.,!  , 
herhusbandinlevyingafinco*  iicr  share  therein  ;  itwashtiil.  i 
the  wife  was,  by  this  means,  barred  of  her  equity  to  a  settlor 
out  of  the  fund.  And  the  same  effect,  it  is  conceived,  would  nn\ 
produced  by  the  hu.sband  and  wife  conveying  the  proi)prtv  \ 
deed  acknowledged  by  her,  according  to  the  statute  of  ;J  .t  4  1 
4,  cap.  74,  ss.  77,  79." 

The  doctrine  of  election,  in  the  ordinary  sense  of  the  t 
cannot,  from  the  nature  of  the  case,  apply  to  personal  proj 
which  has  been  luMpieathcd  upon  trust  for  sale.  But  in 
a  case  the  beneficiaries,  if  absolutely  entitled  and  sui  juris, 
elect  to  take  the  property  in  specie,  so  as  to  put  an  end  t( 
trust  for  sale  \v). 


Election  to 
take  fKTxonal 
property  in 
specie. 


DcHtination 
of  undisposed 
of  interests  in 
propt'rty 
directed  to  bo 
converted. 


VI.  Destination  of  undisposed -of  Interests  in  Proi 
directed  to  be  Converted.  A.  Dmlrine  of  Conversion  as  hn 
Claimants  under  Will,  and  Real  and  Personal  Repre.  tntic 
Testator.—"  It  is  clear,"  says  Mr.  Jarman  (w), "  that,  whe.  ten 
directs  real  estate  to  be  converted  into  money,  for  certain  ^urj 
and  the  trusts  of  the  will  directing  the  application  of  the  mi 
either  as  originally  created,  or  as  subsisting  at  the  death  o 
testator,  do  not  exhaust  the  whole  beneficial  interest,  such  i 
hausted  interest,  whether  the  estate  be  eventually  sold  or  no 
belongs  to  the  heir  as  real  estate  undisposed  of  (y).  The  h 
excluded,  not  by  the  direction  to  convert,  but  by  the  dispositi 
the  converted  property,  and  so  far  only  as  that  disposition  ext 
Thus,  in  Wilson  v.  Major  (z),  where  lands  were  given  by  a  tei 
to  his  wife  upon  trust  to  sell  and  invest  the  money  upon  secur 
interest,  and  he  gave  and  bequeathed  the  irierest  and  divi 
of  the  same  to  the  use  of  his  said  wife,  without  making  any  ul 
disposition  of  the  fund,  Sir  W.  Grant,  M.R.,  held  that,  there 

(d)  Rf  Dnuglns  and  PoweWn  Con- 
tract, [1!K)2]  2  Ch.  296. 

(w)  First  jhI.  p.  ."WiS.  Compare  the 
doctrine  of  lapst-  as  applied  to  charges 
on  land,  ante.  p.  439. 

ix)  See  Hill  v.  Cnck.  I  V.  &  R.  173. 

(V)  2  Vem.  .'■.71  ;  ib.  Mr, ;  3  I*.  \V. 
20  ';  2  Pick.  .VH) ;  1  Br.  C.  C.  iHtS  ;  2 
Br.  C.  C.  .589  ;  3  B.  C.  C.  3.W  ;  4  B.  C.  C. 
411  ;  2  Ves.  jun.  271  ;  ib.  tS83  ;  3  Ves. 
210  ;  4  Ves.  542;  ib.  803  ;  10Ves..'J00; 
11  Ves.  87  ;  ib.  205  ;  12  Ves.  413  ;  10 
Ves.  188  :  18  Ve!-.  1-56  ;  1  V.  &  B.  173  ; 
ib.  410  ;   2  V.  &  B.  294  ;   2  Kee.  564  ; 


1  E.  &  My.  752 ;   5  My.  &  Cr. 
y.  &,  C.  507.     The  most  impoi 
the  cases  thus   cite<l    by  Mr.  .1 
inehulinn    Aekroyd    v.    Smillm 
referred  to  in  detail,  pout,  in  this 
The  ca»e  of  Ogle  v.  Conk,  cited 
C.  512,  Had  been  considi  Tol  as  a 
exceptitm  to  this  cla.-<K  of  ease 
it  was  afterwards  di-<  ivcnii  t 
very  point  which  wm-<  alleged 
made  it  so  was  I<fi    undctidi 
R.  L.,  cited  2  Ves.  ym.  H8<i. 

(z)  11  Ves.  20.');    sec  also  I 
V.  Taylor,  2  Br.  C.  C.  o«9. 
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no  (ledaratijn  of  the  tmst  of  the  money  lieyontl  the  hfe  of  the  wife,    chap.  xxii. 
it  re.sulted  to  the  testator's  heir. 

•  And  the  same  principle,  it  is  now  settled,  applies  in  the  con-   I'riiuiplo 
viTse  case  of  money  beinj?  directed  to  be  laid  out  in  land,  which  wY"tl»T  IkiuI 
is  then  devifed  for  a  limited  estate  only  ;  the  fund  ultra  that  int«re.st,  "<■  "loiuy  in 
tli.Hioh  eventually  turned  into  land,  goes  as  personal  estate  undis-  .'irnv't'rliun"' 
posci  of  to  the  residuary  legatee  or  next  of  kiii  of  the  testator,  on 
the  ground  that  the  will  operates  to  convert  the  fund  so  far  onli/uH  it 
disptsen  of  it." 

Thus,  in  Cmjan  v.  Stephens  (a),  wliere  the  testator  directed  his 
executors  immediately  to  lay  out  the  sum  of  30,000/.  in  the  pur- 
ciiftse  of  an  estate,  the  income  of  which  he  settled  on  one  for  life, 
with  remainder  to  others  in  tail,  subject  to  wliicii  the  estate  (which 
was  to  be  purchased  and  always  run  in  the  testator's  name)  was 
given  to  a  charity.  The  money  was  not  laid  out,  and  the  gift  to  the 
charity  being  void  under  the  Statute  of  Mortmain,  and  the  prior 
limitations  having  determined,  it  was  held  by  Sir  C.  Pepys,  M.H., 
that  the  next  of  kin,  and  not  the  heir  at  law  of  the  testator,  was 
entitled  to  the  fund. 

The  same  principle  was  followed  by  Lord  Langdale,  M.R.,  in 
Hereford  v.  Ravenhill  (6). 

It  sometimes  happens  that  a  testator  devises  his  lands  by  way  Intprira 
of  executory  limitation,  so  that  the  vesting  is  in  suspense    and  '"'"""'  "f 

.1  1..  i        .    ,      1       •  >   ■        ,  personalty  to 

bequeaths  personalty  upon  trust  to  be  invested  in  the  purchase  of  h,-.  laid  out  in 
land  to  be  settled  to  the  same  uses.  In  such  a  case,  so  long  as  the  ,P'"'^*'*=*«' "' 
vesting  IS  m  suspense,  the  rents  of  the  devised  lands  belong  to  the 
testator's  heir  at  law,  and  it  was  at  one  time  supposed  that  the 
same  rule  applied  to  the  income  of  the  personalty  (c),  but  this  error 
was  corrected  in  accordance  with  the  principles  laid  down  in 
Ackroyd  v.  Smithson  (d),  and  it  is  now  settled  that  in  the  case 
supposed  th^  income  of  the  personalty  follows  the  corpus  («?). 

The  general  rule  above  stated  also  applies,  as  Mr.  Jarman  points  Upaed 
out  (/),   "  where   the    testator's    disposition    of    the    converted  "''*"' "/ 

proot'ods  of 
(n)  1  Beav.  482,  n. ;  5  L.  J.  (N^  S.)       Hcdesdale,  3  Dow,  207  (mv  alxo  4  Br.    "'*'  ''=*'»'«■ 

C.  C.  527).  an- thus  virtually  ovorrulid.    <l<'Volvca  to 


Ch.  17  ;  Head  v.  (lodlee,  Johns.  53(1 ; 
CdiiulfM  of  Beetive  v.  Hodgnon,  10 
H.  L.  (^  «;-)«. 

ih)  1  Beav.  481  ;  Hereford  v.  Raven- 
hiil.  5  Beav.  51.  The  dccUion  in 
FUlther  v.  Chafman,  3  Br.  P.  C. 
Toml.  I,  where,  however,  no  claim 
»p[iisr«  to  hn\p  bwn  made  by  the 
nt-xt  of  kin,  and   a  dictum   of  Lord 


(r)  Unpkins     v.     Hopkins,     Ca.     t.    '*''"■■ 
Talliot.  44 ;    1  Atk.  580,  Hawkins  on 
Wills,  api>. 

(d)  I  Br.  C.  C.  .503,  |>ost,  p.  "tHi. 

(e)  Bectife  v.  Ititd'jmn,  10  H.  L.  C. 
05(1. 

(;)  First  cd.  p.  555. 
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Effect  of 
failure  of 
devise  by  con- 
tingency or 
illegality. 

Failure  of 
dispoBition  of 
real  and  pj-r- 
Honal  estate 
reipectively. 


CONVERSIOV. 

property,  though  originally  compU-tc,  lias  partially  failed  in  ,'\ 
bv  the  decease  of  any  one  of  the  objects  in  the  testator's  lifclimo 
which  case  the  interest  comprised  in  the  lapsed  gift  dev.ilvM  to 
person  who  would  have  bern  entitled  to  the  entire  piopeity.  if 
testator  had  died  wholly  intestat*'  in  regard  thereto. 

"  The  title  of  the  heir,  under  such  circumstances,  tn  a  la] 

share  of  real  estate  directed  to  be  sold,  was  establishi-d  in  Ark 

V.  Sinithon  (y).  wd'  l<nown  as  containing  the  celebrated  aij^.ir 

of  Lord  Eldon  (then  Mr.  Scott),  which  Lord  Thurlow  adniilf 

have  changed  his  opinion.    The  testator  devised  all  his  real 

personal  estate  in  trust  to  be  sold  and  converted  into  money,  to 

debts,  legacies,  and  funeral  expenses ;  and  the  overplus  to  be  pa 

certain  persons  (to  whom  he  had  becpu^athed  pecuniary  legaeiei 

proportion  to  their  respective  legacies.     Some  of  these  legut.vs 

in  the  testator's  lifetime  ;   and,  on  a  question  whether  their  la 

shares  belonged  to  the  heir  at  law  or  next  of  kin  of  .lie  testator, 

Thurlow  at  first  incUned  to  the  opinion  that  tue  ne.Kt  of  l<in 

entitled;  but,  upon  further  argument,  his  Lordship  decided  in  k 

of  the  heir.    He  said,  that  he  used  to  think,  when  it  was  nece 

for  any  of  the  purposes  of  the  testator's  disposition,  to  co 

land  into  money,  that  the  undisposed-of  money  would  be  person 

but  the  cases  fully  proved  the  contrary.     It  would  be  too  r 

he  observed,  to  say,  that  if  all  the  legatees  had  died,  the  heirc 

as  he  certainly  might,  prevent  a  sale  ;  and  yet  that,  because  > 

was  necessary,  the  heir  should  not  take  the  undisposed  part  < 

produce. 

"  So,  if  the  produce  of  real  estate  directed  to  be  sold  i)e  dis 
of  in  a  certain  event  which  dots  not  happen,  or  for  a  purpose 
is  illegal,  the  beneficial  interest  comprised  in  the  contingt 
illegal  gift  which  thus  fails  devolves  to  the  heir. 

"  And  it  is,  of  course,  immaterial  that  the  testator  has  coir 
his  personal  estate  in  the  same  gift  with  the  proceeds  of  tl 
estate ;  the  effect  in  such  case  being  that,  by  the  failure 
intended  disposition,  the  real  estate  descends  to  the  heir,  a 
personalty  devolves  to  «^He  next  of  kin  of  the  testator.  Tl 
Jessopp  V.  Watson  {h),  where  a  testator  directed  a  mixed 
composed  of  the  produce  of  hi.s  real  and  personal  estate, 


(3)  1  Br.  C.  C.  MS.  (In  tlie  question 
whether,  where  the  Court  or  a  trustee 
sells  more  than  mwessary  ot  the  estiite 
of  a  living  owner,  there  is  an  equity  to 
reconvert  for  his  heir,  see  SUed  v. 
Preice.h.  R.,  18  E<i.  ia2.  and  the  other 


ca.se8  cite<l,  ante,  p.  732. 

(A)  1  My.  &  K.  ti»>5  ;  .see  aU 
V.  iV.iati;  1  11.  i  My.  T.-.i  ;  At. 
Tiu-k;  23  Beav.  208 ;  Kedp.rd  v. 
3o  ib.  584. 
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appliwl  to  certain  apecifiwl  purposes,  and  the  residue  to  be  divided 
(>(|Uiiliy  among  his  children  or  child  at  twentv-one.  if  son«,  and 
twi'iity-one  or  marriage,  if  daughters  ;  and  if  no  such  ciiild.  to 
sucli  person  or  persons  as  he  should  by  his  c<Mlicil  appoint.  The 
testator  died  without  having  made  a  cmlicil,  h»aving  an  oidv 
(liiiighter  liis  lieir.  wlio  died  under  twenty-one.  intestate  and 
unmarried.  Sir  J  Leach,  M.R.,  held,  that  so  much  of  the  residuary 
finul  as  was  constituted  of  real  estate,  descended  to  the  dauglitcr 
as  heir  at  law  (().  mid  that  so  mudi  as  was  constituted  of  per- 
.soiiaity  devolved  to  and  was  divisible  among  the  persons  entitled 
uiuier  the  Statute  of  Distributions  to  the  personal  estate  of  the 
testator. 

"  So.  in  the  case  of  Ei/re  v.  Marsden  {j),  wliere  a  testator  gave 
his  real  and  personal  estate  to  trustees  upon  trust,  at  any  time 
after  his  decea.se,  to  sell  and  convert  the  pro|)erty,  and  duriii"  the 
lives  of  his  children  to  accunii  ite  the  annual  income  ;  and,  after 
tiie  decease  of  such  surviving  child,  he  gave  the  produce  of  the  real 
and  personal  estate  (directing  such  part  as  had  not  been  previously 
converted,  to  be  then  cor  verted),  to  his  grandchildren.  One  of  the 
fhildren  having  survived  the  testator  more  than  twenty-one  years, 
the  trust  for  accumulation  became  void  for  the  excess  under  the 
statute  of  31)  &  40  Geo.  3,  c.  98  (/),  and  the  income  being  held  to 
be  tiienceforth  undisposed  of  during  the  life  of  the  surviving  child, 
was  claimed  by  the  next  of  kin  of  the  testator,  as  well  of  the  proceeds 
of  the  real  as  the  personal  estate,  on  the  ground  that  there  was  an 
absolute  conversion.  But  Lord  I^ngdale,  M.K.,  decided  that  it 
Wioiiged  to  the  heir,  observing  that  the  sale  was  directed  for  the 
purposes  of  the  will,  and  for  the  benefit  of  the  legatees,  not  for  the 
benefit  of  the  next  of  kin,  whose  claim  was  therefore  (confined  to 
the  income  of  the  personal  estate. 
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"  The  position  that  the  heir  is  not  excluded  by  any  conversion,  Distinction 

however  absolute,  may  seem,  indeed,  to  be  indirectly  encountered  ■^•tw"'" 

by  tliose  cases  in  which  a  distinction  has  been  carefully  drawn  traU^hucMit* 

iK'twcfii   absolute    and    qualified   conversion    (w().    The    learned  ""'' 

Editor  of  Peere  Williams's  Reports,  in  a  note  which  has  often  forplu,!^,. 

been  referred  to  with  commendation  (n),  stati's  the  tpiestion  in  "^  *'"• 

(i)  But  apparuntly  as  personalty  : 
mvHe  Kicheraon,  [1892]  1  Ch.  p.  382. 

\;)  -  Krf.  561,  cited  ante,  p.  ;ii)0. 
Sw  also  He  Perkins,  [1909J  5;$  .Sol.  .1. 
li'JS.  In  both  of  these  cases  ooiivorsion 
took  place  under  a  power,  not  under  a 


trust. 

(0  The  Thellusson  Act,  ante.  p.  37". 

(«t)    H'riijIU  \.  Wrii/hl.  lt(  Ves.  188. 

(n)  );riu«!  V.  Barliji,  3  I'.  W.  20,  Mr. 
Cox's  n. 
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those  cases  to  be,  '  whether  the  testator  meant  to  give  to  th-  pi 

duce  of  the  real  estate  the  <iuality  of  prsonalty  to  all  mln, 

or  only  so  far  as  resp-cted  the  particular  purfxm:-  of  lu.  wi 

There  seems  to  be  no  ground  to  except  to  this  statem<'iu  .,f  i 

doctrine,  provided  that,  by  an  indication  of  intention  t<.  pvo 

real  estate  the  quality  ot  personalty  '  to  all  intents,'  we  ar.-  allov 

to  underst!     '  something  very  spcial  and  uneciuivocal.  amou 

ing  in  e^e<        ;t  merely  to  a  disposition  of  the  fund  as  porsuna 

to  the  legatees  named  in  the  will,  but  to  an  alternative  gift  to 

persons  entitled  by  law  to  the  ,M«rso,.al  estate,  m  the  event  .,f 

failure  of  the  intended  disiKwition.     Unless  such  an  mteri.r.tat 

be  given  to  the  terms  of  this  proposition,  it  must,  however  r-sp 

able  the  authority  from  which  it  proceeded,  be  pronounced  t« 

not  strictly  accurate  ;  at  all  events,  it  is  not  an  exphc.t  stut... 

of  the  rtde.  and  requires,  it  is  conceived,  in  order  to  be  a  sa  e  p 

in  it«  application,  the  following  explanatory  addition  :     But  I 

every  conversion,  however  absolute  in  its  terms,  w.  I  be  deem.< 

be  a  conversion  for  the  purposes  of  the  will  only,  unless  the  test. 

distinctly  indicates  an  intention  that  it  is,  on  the  failure  of  t! 

purposes,  to  prevail  as  between  the  Frsons  on  whom  the  law  c 

the^real  and  personal  property  of  an  intestate,  namely,  the 

and  next  of  kin.'    The  respective  claims  of  his  own  representati 

it  may  be  confidently  affirmed,  are,  in  such  cases,  not  in  the 

templation  of  the  testator,  who  always  calculates  on  his  lega 

surviving  him "  (»)■  .       .^-      ^u  » 

Accordingly,  it  is  now  settled,  that  neither  a  direction  that 
proceeds  of  the  sale  of  land  shall  be  deemed  F^Bonal  estate 
nor  such  a  direction  joined  with  an  express  decUration  that 
heir  at  law  shall  not  take  in  case  of  hipse  (q  wiU  exc  ude 
claims  of  the  heir  at  law  as  against  ^  lie  next  of  kin.  If  there 
residuary  bequest,  a  direction  that  the  proceeds  of  the  real  e. 
shaU  form  part  of  the  personalty,  will  make  them  pass  b> 


(o)  In  Re  CiiTHerot,,  26  Ch.  I).  19.  an 
impUed  din'Ction  to  U!«;  real  e»t.ite 
for  the  purpose  of  carrying  on  a 
buainrw  seems  to  have  U-cn  considered 
as  cqmvalcnt  to  a  trust  for  conversion 
pro  unto  so  as  to  bring  the  un<lispos.-d- 
of  profits  within  the  principle  of  Ackroyd 
v.amithnon.  „  rv   m    i,  r' 

<p)  Tayhr  v.  Taylor,  3  D-  »•  *  '- 
190rovemiling  Phillips  v.  Phtll.p',  1 
Mv  ft  K.  t54«;  nnd  «*  Rohtniom  \. 
Lindon  Hospital,  10  Han-  19  :  ^AWo» 
V.  Atkinson,  1  De  G.  &  S.  478  ;  H,nt  v. 


Warren.  J«  Sim.  124;  Shalkri 
Wriijht,  12  Beav.  505;  Hophm 
Ellin,  10  ib.  1«9  :  WilUnnvt  v.  Hil 
5L.J.  (N.  S.)Ch.  84;  Collins\. 
mm,  2  Vcs.  jun.  083  (as  to  tlif  1 
But  Jessel.  M.K..  though  he  admH 
was  so  settled,  yet  thought  if 
direction  might  well  have  binn  li 
mean  that  the  next  ol  kin  should 
Court  V.  Il»ckl»n<t.  I  f"h.  D.  <m. 
{q)  Fiteh  v.  Welxr,  ti  Hare, 
Sj/kes  V.  Syke«,  U  K.,  4  Eij.  200. 


rSI)ISPOSED-OF   INTERR8TH    IN    PROPERTY   TO    UK   COSVERTEP. 

residiiarv  bequest  (r).  Even  if  the  testator  Rives  a  share  o( 
his  residue  to  A.,  who  happns  to  be  his  lieir  at  hiw.  aiul 
by  KMlicil  revokes  the  gift,  tliis  does  not  prevent  A.  from  claim- 
ing such  part  of  tlie  lapseil  share  of  residue  as  consists  of  real 
estate  («). 
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rii«r.  xxti. 


Mr.  .lurnian  continues  {<) :  '•  U|M)n  the  principle  that  real  estate 
(hncted  to  \m-  sold  is  converted  only  for  the  purposes  of  the  will, 
it  was  held  by  Sir  W.  (Jrant  (u),  that  such  a  di'vi,se  in  trust  to  pay 
tcrtain  legacies  did  not  throw  opM  the  fund  to  simple  contract 
rrcditors,  though  he  said  that  a  sub-stantivi-  and  inde|u<ndent  iu- 
tcntiiin  to  turn  real  estate  into  jM'rsonalty,  at  all  events,  would 
have  that  effect.  Such  a  conversion,  however,  as  that  referrc*!  to 
hy  iiis  Honor,  must  be  of  a  special  kind.  It  must  have  no  specified 
oliject,  for  a  specification  of  the  object,  we  see,  will  confine  it ;  or 
it  must  contain  some  expressions  shewing  that  it  is  not  so  con- 
tiiiod.  I-  short,  it  must  be  manifest  that  the  property  is  to  be 
rousidered  as  personalty  quoad  this  purpos*,  or,  in  other  words, 
that  the  fund  is  intended  to  be  subjected  to  the  claims  of  simple 
contract  creditors." 

Again,  where  a  testator,  having  devised  lands  to  trustees  upon 
trust  for  sale,  did  not  disjMJse  of  the  surj)lus  proceeds,  and  died 
without  heir  or  next  of  kin,  it  was  held  that  the  Crown  had  no  title 
to  the  surplus  proceeds,  (as  it  would  have  had  if  they  had  been 
personalty,)  but  that  the  trustees  were  entitled  to  retain  t!:em  for 
their  own  benefit  (v). 

In  further  confirmation  of  the  principle  in  question,  it  is  now 
settled  that  the  undisposed-of  residue  of  money  to  arise  from  the 
sale  of  real  estate  will  not  pass  under  a  general  bequest  of  per- 
sonalty in  the  same  will,  unless  the  testator  expressly  declares  that 
it  shall  Ije  considered  as  part  of  his  personal  estate,  or  unless  such 


Ah  to  coiivcr. 

ilioil  MUlljlt'l 

iiiu  fiimi  tci 
siiupli'  coil 
tract  ileliU, 


Trustraw  en- 
titliil  whfit< 
III)  lirir. 


.Ah  toproociHls 
of  n-al  CHtatv, 
paxMin^  under 
a  rusidiiary 
bi-iiucHt. 


(r|  Infra.  As  to  the  ease  of 
CumttsH  of  lirinlul  v.  Hvnyerford,  cit«d 
liy  Mr.  Jarinan  undtr  a  miaapprehiT  <ion 
M  to  till-  nature  of  the  detuion,  see 
iiiiti',  p.  702. 

{*)  (Jnrdun  v.  Atkiimvu,  I  De  11.  &  S. 
478. 

(()  Finl  111.  p.  5«1. 

(11)  OMis  V.  Owjier,  12  Ves.  413. 

(I)  TayU)r  v.  Haygarth,  U  Sim.  8. 
Sir  al.so  Cradoek  v.  Oioen,  2  Sm.  &  tiif. 
214,  L'4.'i.  In  the  case  of  deatkn  siticn 
the  lltli  .August  1884.  the  Ink-states 
EsUtr  Act.  1884,  appUen.  In  Be 
/imrf,  IliWl]  I  t'h.  15. land  was  devised 
J.— VOL.   I. 


by  an  owner  in  lee  simple  to  A.  for  life 
with  no  devi.w  over  ;  the  testator  died 
in  188i  without  an  heir.  The  land  waa 
sold  by  A.  under  the  jxiwera  of  the 
Settli-d  Und  Acts,  and  a  fund  repre- 
sentmg  the  procej^s  of  sale  remained 
in  the  hands  of  the  trustees  ;  on  the 
death  of  the  tenant  for  life  it  was  held 
that  the  fund  waa  money  which  vested 
in  the  Crown  as  bona  vacantia.  Keke- 
wich,  J.,  distinguished  the  case  from 
T'tyhr  V.  Iluytjarth  on  the  groui«i  that 
in  the  latter  case  there  was  an  expresa 
trust  for  sale. 
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CONVBK8ION. 

an  intention  .an  b.  .■..llect.-d  from  the  force  a.ul  meanin.  „f  th,. 
oxpreHHion.  unea  J.y  ti.e  t.-Htntor  through  ti.e  whole  v^.ll  (..). 

Thus  in  Ikrru  v.  Vxhr  (x).  the  u,.|.^".'tnuM.t  of  two  ,«.rso,m  m 

i..i„t  reVuluurv  executrix  and  executor  wa.  held  not  to  «...  ,1™ 

he  orocecU  of  real  e.tate  dire.ted  to  he  Hold.     And  .n  .»/„.,,/..„« 

»L.«  (7).  ^^here  A.  .levi.e,l  freehold  cha.nherH  to  tru......  u„. 

thJir  heir.,  upon  trust  to  Hell,  and  apply  th-  money  ar....n»  hy  su.  . 

a  e  towards  pavnuM.t   of  the   legacies  hy   h.s  wdl  l.e,u,...!a..l : 
an,l  the  rents,  until  sold,  to  he  applied  to  the  same  us..  ;  an.  aft.. 
"vinK  certain  legacies,  the  testator  then,  as  to  all  the  resulue  ..f 
hi    ,H  rsonal  estate,  after  paynuM.t  of  his  del.ts  &c..  W-iuea  h.-.h W 
let.,  trustees,    upon    trust    t..   convert   the  sa.d  r..s,j^.,.    ...t.. 

nonev  and  lay  the  sanu-  out  as  therein  mentioned.    S.r  W .  .irant 

that  the  produce  o.  the  sale  of  the  rea    estate,  after  pav,,.,., 

;;;;,».  legacies,  resulted  to  the  heir,  and  d.d  not  pass  u.ul,.,  ,1. 

^^tlr'inllSon,  it  will  he  observed,  was  s^^hat  a.-.d  ,, 
the  "rcun.stance  of  the  trust  being  to  convert  the  resulu-  ,nt. 
money  which  could  not  strictly  apply  to  the  n.oney  prmhued  I. 
r^al  estate;  but  the  M.K.,  though  he  adverted  to  t  ,s  c.r 
cumin ce.  decided  the  case  upon  the  general  principle,  that  .lu. 

e^rtvas  a  direction  to  sell  land  for  a  particular  purpose, 
surplus  did  not  form  -  part  of  the  personal  estat..  so  as  to  ,>as.  1,  tl. 

"tTl^rr"^..  ..»  (:).  the  testatrix  devised  and  be.p.eathe 
her  r;ll  and  pe-nal  estate  upon  trust  to  sell  and  convert,  and  . 
o  the  proceeds  of  the  real  estate  to  pay  her  debts  and  testament^ 
Ipcnses,  and  also  certain  legacies  and  annuities,  and  in  .as 
Zri^  should  be  .usutHcient.  then  to  pay  the  sanu,  out  ..  t 
Te      nS  elte.  and  she  also  be,ueathed  ^^^^^^^^ 

Sltees  shall  pay  and  transhr  the  residue  and  rema.nd. 
..    tl       1,   in  P/MiJiM       hil.l!liatB..amliiotth.l..ii.  Und 

Und«a.s.l«vis,a  ,o  be«oW..u      th.r    ml  ^  ^.  ^  ^  ^,,, 

to    ,^y    a    contingent    k.ya>,,    ^l^'  5    2  S.  &  St.  327. 


■  li'i-ai'V. 


fXBISPOSED-OP    ISTERKSTa    IN    PROPKRTY    To    HE   rONVKRTKI*. 

my  i«i«l  fHt«tP  and  pffwte  not  herphy  othorwisi-  iIUinmuhI  (>f  nnto, 
Ar"  If  waMil.'(i.li.(I  l.y  Sir  J.  F^-ftch,  V.-C,  tluit  tli.-  last  ^ift  diil  not 
ill. liitle  thf  U'MiUw  of  tlu«  priKiM'iln  of  the  real  .-stufi'.  and  that  fh.» 
hi'ir  at  law  waA  entitlt'd. 

Ami  in  i'i>lli.i  v.  Hoh,n»  {«).  wlitTf  tli."  t.'Htalor  ti.'viscd  real         - 
n|Mm  trust  for  sale,  and  out  of  thf  procw.U  and  flu.  rents  in  th 
iii.antim.'  to  pay  the  t«>8taU)r'M  iU-Utu  and  tli.>  trust.-.'s"  cosfH  aiul 
nrtaiii  Ic^acitM.  ami  iIm>  will  tli.-n  |)r(H-...-d..d,    •  and  a.-«  to  all  and 
^iii^!iilar  my  ready  monicH  and  M«'i-uriti«\'*  for  num.-y  to  inc  h.donK 
Mi>5,  and  all  oiher  my  imtsoiihI  estate  and  effeetM  wliats.H>ver  and 
wheremM-ver    the   Harne    may   he   at   the   time  of    my  deeease,    I 
K.v  aM<l   l.e.,ueath,  .V./'  vSir  J.   K.   Hnu-e,   V.-C,   held  that    the 
mir|.iiis  of    the  priK-etMls  of  the  real  estate  iMdoiiKwl  to  the  heir 
at  law. 
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•  iMr.  XXII. 


•  But  it  ig  clear,"  says  Mr.  Jarman  (/>),  "  that  if  thorc  be  a 
(1,<  liirHtion  that  the  nu)ney  arisinK  fn>in  the  sale  shall  la-  conHidered 
as  jiart  of  the  testat«>r"s  i)ersoiial  estate,  it  will  pa.sH  under  a  general 
iMHiuest  of  {wrsonalty  in  the  same  will  (c). 

•  And  it  seems,  that  where  the  testator  has  blended  the  pr.weeds 
of  the  real  and  iK-rsonal  estates  in  regard  to  one  legatee  taking  a 
t,>n.porary  interest,  it  i.s  to  be  inferred  that  he  does  not  intend 
them  to  iw  subsequently  severed  ;  and  accordingly,  in  such  a  case 
very  slight  circumstances  will  suffice  to  extend  a  bequest  applicabk' 
HI  terms  to  the  personalty  only,  to  the  produce  of  the  real  estate  in 
order  to  avoid  such  severance.  Thus,  where  (rf)  a  testator  gave  his 
real  estate  and  the  residue  of  his  in-rsonalty  to  tru.stees,  to  sell  and 
convert  the  same,  and  invest  the  pr<K-eeds,  and  then  gave  the 
uiterest,  dividends  and  produce  of  the  whole  of  his  real  estate  an.i 
of  the  residue  of  his  personalty,  to  his  wife  for  life,  and  after  lu-r 


Convi'midti  fo 
ttll  iiilcnin 
t'lTifti'Tl  \iy 
■li-i'litmtioii 
that  priK'ivjH 
"f  rralty 
Hhall  Ih. 
IMTwiiialty, 
i.r  hy  l.li  nd. 
inv!  rciil  mill 
p<'rMiii«l 

I'nttttt'H. 


(n)  I  De  (!.  &  S.  131.  Sit  also 
Ilnwn  i:  Higg,  7  Vi's.  279,  stated  ante, 
p.  741. 

(6)  First  ed.  p.  r>filt. 

(c)  For  iliis  jiropositioii  Mr.  Jarman 
rites  VoUinH  v.  Wakimiiii.  i  Vph.  jun. 
list  (statcil  p<K>t,  p.  781.  on  another 
'luolii.iii.  but  the  point  »loi'.s  not  si-cin 
to  hav.-  Ixen  argued  for  the  lieir.  Tin- 
pnnciplf,  however,  is  clearly eBtablished, 
or  ratlur  taken  for  Kraiitwl,  in  sev. -ml 
modem  ca.se!t  :  Kubinson  v.  Lundon 
fl-y,Vi!,  10  Hare,  i;;  .  JSriyki  v 
l-inhtr,  3  l)e  0.  4  J.  148;  field 
V.  P.chll,  L"J  B.-a.  rm.  In  Kid„ev 
V.  'ii«.Mra-,X-,r  (1  Ves.  jun.  43li).  it   was 
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held,  th«t  where  a  testator  had  de- 
vi'fd  real  estate  in  trust  to  U,-  «.).( 
and  diriKt..,!  the  produee  to  Ix' api)h«i 
m  payment  ..f  tlie  ineun.hmnee.s  on  the 
e«tate,  and  I  lie  nnmind, .  to  he  eon- 
Hidered  an  part  of  the  residue  ,>f  hia 
piTBonal  eatftte.  und  then  b<.(|u,uthed 
the  residue  of  his  p<.rH,naltv  after 
payment  of  his  ,l,.ht.,  the  fund  was 
subjwted  to  the  debts.  Sir  W.  (jrant 
in  6'.Wm  0„!,,er,   supra,    expressed 

'us   doiil  '     of    111.,    xnundiie-         '    'l-, 
ieoisio.,,     but     it     was    Bpp,„v,..'|   'in 
Uriqht        larrhr  and   Fi.ld    .  I;, 1,11 
('/)  lii/'im  V.  V ■'■lUm,  X  I;   Jt  .\lv.  Mri. 
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CONVERSION. 


OUT.  xxn.    decease  he  gave  one  moiety  of  the  interest,  d.v.demls  and  ,.nKlu« 

— of  the  reside  of  Ms  versonal  estate  and  effects   or  the  sooun,„s  .., 

which  the  same  should  be  invested,  to  h.s  brother  M.,  h,s  e.o.u  ... 
administrators,  and  assigns,  and  he  gave  the  other  mo.ety  of  ,h, 
interest,  dividends  and  produce  of  tlie  res.due  of  hs  pcr.n.,^  rs,a, 
and  effects,  or  the  securities  on  which  the  same  should  be  unvs,.. 
to  his  sister-in-law  B.  for  life  ;  and,  after  her  decease,  he  puv  ., 
^ckole  of  the  principal  of  such  moieties  or  the  Me  r..M.,.j  , 
estate  whatsoever  and  wheresoever,  and  the  secur,t,es  on  wlu.h  tl, 
same  should  be  invested,  to  his  said  brother  M.,  h.s  he.rs,  ex..cutor 
administrators  and  assigns;  and  the  quest.on  be.ng  wh.tl.or  tt 
sister-in-law  was  entitled  to  a  moiety  of  the  mcc>me  ar.s.n,  fr. 
the  proceeds  of  the  real  estate,  Sir  J.  Leach,  M.R.,  deeded  u.  ,1 

affirmative  "  (e). 

The  blending  of  the  proceeds  of  the  two  estates  for  any  ,.urpn 
not  exhausting  the  whole,  is  always  taken  as  render.ng  prohahl. , 
Mention  that  thev  shall  be  kept  together  throughout    and 
inviting  such  a  construction  of  subsequent  words  of  g.     a.  « 
carry  that  intention  mto  effect.    Thus   m  Court  v.  flu.A/,,.   (,, 
where  a  testator  devised  and  bequeathed  lus  real  and  the  re.duc 
II  uersonal  estate  in  trust  to  sell,  and  to  d.sposc  of  the  net  ,non. 
to  arisXm  such  real  and  residuary  personal  estate  (after  paym, 
rdebJand  legacies)  according  to  the  trusts  there.nafter  deck 
concerning  the  same.    He  then  declared  that  untd  sale  the  roa  . 
Z2Z  estate  should  be  subject  to  the  trusts  there.nafter  d.la 
Lcerning  the  said  net  mo..eys,  and  that  the  rents  and  an. 
produce  thereof  should  be  deemed  b.come  for  the  purposes  o 
Lme  trusts,  and  that  the  real  e.tate  should  be  trausnu.s.bk 
pel.  al  estLte.    The  testator  then  directed  a  sum  to  be  s.t  a, 
out  of  the  said  net  moneys  to  answer  a  hfe  annu. ty,  subjee    ., 
it  was  to  form  part  of  his  residuary  persona  estate  ;  a..d  sul  , 
thrannuity  and  to  legacies  a..d  debts,  the  testator  d,  ecle 
trustees  to  stand  possessed  of  his  residuary  perso,.al  estate  ,,.  t 
astle  moietv  for  his  son,  and,  as  to  the  other,  for  h.s  danght. 
her  chLen.    Jessel,  M.H.,  held  that  the  net  proceeds  of  tho 
esUte  were  included  in   the  trusts  of  the  '•  res.duary   (.n 
estate." 


u)  Hci'^Wnll  ^■.  CoUhnd,  2  Vi'  0.  & 
.1*83,  poHt.aml    Ik    li,„Hm,r   v     />« 
lUaiimir.   .»   n-    ^-   ^-   "-^• 
Chap.  XL.. 


(/)  1  Ch.  1).  Otl.">.  See  iil^"  •>' 
V.  H'./toh,  1-.  H-.  l«i  K.|.  .-.til  ;  A 
V.  fraiila,  U.  K.,  «  Kci-  18. 
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Aj-'iiin.  in  Sim/Uton  v.    TomUmon  (</).  a  testator  iliroctod   his    <iiap.  xxii. 
, x.MUtors  to  pay  his  funeral  expenses  and  debts  '•  out  of  the  pro-   Etlwt, aft.T 
(ceds  of  his  property."     He  then  recited  that  he  was  possesseil  of  '''•'I'li'iK.  "f 
•  landed  and  chattel  property,"  mmI  directed  his  executors  to  sell  "''Suary'' 
Ills  '■  landed  estates  "  for  tlie  best  price.     He  gave  certain  legacies  ;   '*'S»'co." 
lie  s|)ecifically  devised  a  certain  estate  ;  and  specifically  becpieathed 
liis  jiliite  and  furniture  ;    and  concluded,  "  I  constitute  A.  my  re- 
siduary legatee."     It  was  held  in  the  House  of  Lords  that  A.  was 
fiititled  to  the  surplus  proceeds  of  the  real  estate,  as  well  as  of  the 
jM-rsonal  estate,  after  payment  of  the  funeral  expenses,  debts  and 
Ii<;;acies  (h). 

At  the  present  day,  the  question  must  be  treated  as  one  pundv 
of  construction,  unaffected  by  any  special  indulgence  to  the  heir. 
No  ca.'^e,  indeed,  has  gone  further  against  the  heir  than  the  earlv 
one  of   Mallabar  v.  Mnllubar  {/),  where  a  testator   devised  and 


17)  :t  .\|)p.  <'ii.  404.  S«>als()  IC/W.  v 
V.  Ihiiiix.  I  Sm.  &  <;if.  482,  and  olhn- 
ciiMi.  post.  ('Imp.  X.W'II.  In  (Jriffllhi 
V.  I'niiii,  1 1  .Sim.  202,  the  gift  was  of 
'Hiiy  sum  app<>arin!»  after  ftiltillinu  " 
thi'  will,  an  cxprossion  as  pro|«ily  ap- 
pjirahli'  to  the  prcK'ceils  of  real  estate 
lis  to  |«ison«lty.  Anil  sie  liromliy  v. 
Hr/V//)/.  THare.  .tat. 

l/il  In  this  ease,  tile  heir  at  law  relied 
nil  Kill, It  V.  Kdlttl  (I  Ba.  &  Be.  .V13, 
:!  How,  248),  when-  a  testator  bo. 
i|iicHtlie(l  k'Kaeies  to  Keveral  'hildreii  ; 
he  heipieatlutl  his  interest  in  certain 
lands  to  A.,  and  then  prcK'eeded  as 
follows: — "The  remainder  of  my 
piiiperties  I  di'visc  to  my  executoi-s  to 
make  skmxI  the  above  sum.s  and  the 
fiillowiim  sinus,  that  is  to  say  "  :  and 
then,  after  enumeratins;  other  leijaf  tes, 
111-  loiieliided  thus : — "  And  I  also 
dtilaiii.  apfioint  and  devise  the  said 
\V.  t;.  and  H.  exeentors  to  this  my  last 
will  and  testament  ;  also  my  residuary 
liijaliis,  share  and  share  alike."  It 
was  eonteii'leil  by  the  exet^utors  that 
the  111(1  estates  were  by  the  will,  and 
for  the  pur(M)ses  of  it,  tiirneit  into 
|Hrsnnal  estate,  to  the  residue  of  whieh 
they  were  entitled  ;  or  that  it  there 
wa.s  nil  siiili  eonvei-sion,  yet,  by  the 
mmiifest  intention  of  the  testator,  they 
wiiv  le/ally  and  bi'nedcially  enlitleil 
to  s\i,h  parts  of  thu  eslati's'as  should 
ninain  after  payment  of  this  debts, 
l»i:aeies,  &,■.,  except  the  estates 
Nixtilitaily  iievise<i  to  A.  Hut  Ixiiii 
Maiiriirs  held  that  the  intention  was 
not  made  plain  enouuh  to  disinherit 
the  lull,     The  executors  appealed  to  tho 


House  of  Lords,  relyinu'  primipally  on 
the  argument,  that  by  eonstitutin({ 
them  residuary  hyatee's.  the  li'stator 
intended  them  to  take  the  residue  of 
all  that  was  ineliided  under  the  worti 
"  pro|Hrties  "  in  the  preeiilim;  devise  : 
but  the  House  refused  to  disturb  the 
ileeree.  Lord  Eldon  said.  "  I  shouhl 
very  mneh  misrepresent  the  stale  of 
my  mind  with  resfKvt  to  this  question, 
if  I  dill  not  say  that  it  is  a  slate  of 
inlinite  doubt,  whether,  aeeonlinK  <<• 
the  rules  of  law.  and  as  eollectini; 
the  intention  of  the  tistator  from  the 
whole  of  the  will,  the  residue  was 
intended  by  the  tes'.,,tor  to  ineluihi  the 
real  estate.  It  is  a  whimsical  way 
of  putting  it ;  but  I  feel  %  strong  bi»« 
towanls  the  opinioi\  that  he  did  mean 
to  include  it.  1  cannot  say  that  the 
decision  in  this  ease  is  wrong,  and  1 
cannot  say  that  it  is  right  ;  but  as  I 
cannot  say  that  it  is  wrong,  it  afipears 
to  me  that  the  decree  ought  to  be 
alHrmtfl."  Lord  Hcilesdale  expresseil 
himself  nearly  to  the  same  elfiHt. 
Althouifh  the  trust  clearly  authorized 
a  saUi  to  pay  legacies,  liiere  was  no 
express  dinilion  to  sell  ;  a  fact  upon 
which  |x)rd  Manners  laid  great  stress. 
But  although  the  land  was  thus  h-ss 
clearly  treafefl  as  "  something  that 
was  all  to  !»•  turned  into  money." 
it  is  reasonably  plain  that  neither  I^ird 
Eldon  nor  Lonl  ItiMlesdale,  if  the  case 
had  come  originally  iK'fori'  him.  would 
have  held  that  any  part  of  the  testator's 
"  properties  "  was  iHiilis|)osii|  of. 
(/)  fa.  t.  Talb.  78. 
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,  HAP.  XXII.     bequeathed  all  his  lands  in  certain  counties  to  his  sister  C,  hor  h 

"   and  assigns,  upon  trust  that  the  same  should  be  sold,  and  oul 

the  moneys  arising  therefrom  all  his  just  debta  paid;  and  ou 

the  remainder  of  the  money  he  bequeathed  certam  legacies, 

eluding  one  to  the  heir  at  law ;    and  then,  after  his  "  debta 

legacies  paid  as  aforesaid,  and  subject  to  the  same,"  the  tesb 

gave  the  residue  of  his  personal  estate  to  his  said  sister,  whon 

appointed  sole  executrix.     The  produce  of  the  real  estate,  j 

paying  debts,  was  claimed  by  the  heir.    Lord  Talbot  admitted  i 

evidence  against  Jam  ;  but  afterwards  decreed,  upon  the  will  il 

that  there  was  no  resulting  trust,  and  that  the  executrix  sli 

have  the  whole  residue,  including  the  produce  of  the  real  es^ 

•'  This  case,"  as  Mr.  Jarman  points  out  (/),  "  has  been  treate 

Sir  W.  Grant  as  being  governed  by  its  particular  circumstances 

and  certainly  the  giving  of  the  residue  '  after  debts  and  leg 

paid  as  aforesaid,'  afforded  an  argument  that  it  was  intende 

include  the  fund  in  question,  which  had  been  expressly  8ubj( 

to  those  charges." 

In  M'all  v.  Colshead  (I),  a  testator  devised  several  estates  t 
children  severally  for  their  respective  lives,  and  after  their  dea 
his  executors  upon  trust  to  sell  and  divide  the  proceeds  eq 
between  their  respective  children  ;  he  gave  the  residue  of  his 
perty  to  two  of  his  children  in  equal  shares,  and  if  any  of  his  ck 
died  under  twenty-one,  he  gave  the  part  or  parts  intended  fo, 
child  to  the  survivors  for  Ufe,  and  after  the  decease  of  the  sur 
or  survivor,  he  gave  such  part  or  parts  to  his  executors  upon 
to  sell  and  pay  the  proceeds  to  their,  his,  or  her  children  ;  1 
the  children  died  without  issue  :  it  was  held  by  Knight 
and  Turner,  L.JJ.,  though  not  without  some  hesitation,  thi 
testator  intended  a  conversion  out  and  out,  and  not  only  f 
purpose  of  division  between  the  children  of  the  tenants  for  1 

H.ir  ukes  a«       B.-Doctrhie  of  Conversion  as  hetmen  Persons  cMmm, 

personalty-    jj^.^  ^^  ^Vext  of  Kin.—''  It  is  observable,"  says  Mr.  Jarma 

*  ••  that  where  a  fartial  undisposed-of  interest  in  real  estate  d 

to  be  sold  results  to  the  heir  at  law  of  the  testator,  it  b 


Conversion 
to  all  intents 
of  land  xpcci- 
lically  de- 
risod. 


(j)  First  ed.  p.  563. 

(k)  In  Matigham  v.  M(mm,  W.&A. 
41().  BUtod  ante,  p  770.  !>««  »lf 
the  obwTvations  of  Sir  J.  Leftcn,  M.K., 
in  PhillifB  V.  FAittif *,  1  My.  4  K.  Ot)0. 


and  CoUia  v.  Schitm,  stated  ant( 

(J)  2  De  G.  &  J.  883. 

(m)  First  ed.  p.  i>68.  Cit 
approval  hy  Chitty,  .1.,  in  fie  B 
11892]  1  Ch.  p.  382. 
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ilty  in  his  hands.  Thus,  in  Wriijhf  v.  Wriijht  (n),  where  A.  thaf.  xxh. 
devised  his  real  estate  in  trust  to  be  sold  to  pay  his  dehts,  &c.,  and 
the  resiihie  in  trust  for  his  daughter,  but  if  she  died  in  the  lifetime  of 
Ills  wife,  to  his  wife  for  life,  and,  at  her  decease,  to  go  as  he  (the 
testator)  should  by  a  codicil  direct.  He  left  no  codicil.  The 
daughter  died  [intestate]  in  the  widow's  lifetime.  The  reversionary 
interest  in  the  fund  expectant  on  the  widow's  decease  whicli 
descended  to  the  daughter  as  the  heir  at  law  of  the  testator,  was, 
at  her  death,  claimed  respectively  by  her  administratri.v  as  person- 
altv.  and  by  her  heir  at  law  as  real  estate".  Sir  W.  Orant,  M.R., 
held,  on  the  authority  of  the  case  of  Hewitt  v.  Wru/hf  (o),  (in 
wiiiili  the  same  principle  was  applied  to  a  disposition  by  deed,) 
tliat  it  was  personal  estate  in  the  daughter,  and  accordingly  be- 
longed to  her  administratrix.  According  to  the  doctrine  already 
stated  (/)),  it  is  clear  that  no  act  on  the  part  of  the  heir  electing 
to  take  such  partial  interest  as  real  estate,  would  avail  to  change 
its  cliaracter." 

And  even  where  the  land  itself  remains  unsold,  it  results  to  the 
I:   i'  as  jK-rsonal  estate  (q). 

.  t  if  the  purposes  of  the  will  wholli/  fail,  as  if  all  the  legatees  Where  tlie 

moneys  to  be  produced  by  the  sale  die  in  the  testator's  life-  "*'i''<^'* ."'  "i" 
•^  ^^  *'  conversion 

so  that  there  is  a  total  failure  of  the  objects  for  which  the  wholly  fail, 
cmversion  was  to  be  made,  the  property  will  devolve  upon  the 
heir  as  real  estate  "  (r).    And  in  such  a  case  it  is  immaterial  that 
a  sale  has  by  mistake  taken  place  on  the  supposition  that  the  trusts 


ill)  It)  V'cs.  188;  »ee  also  Nmilh  v. 
Chut'iii.  4  Mad.  484  ;  Jensop  v.  Walnon. 
I  My.  &  K.  (itio ;  Dixon  v.  Ihtwmn,  2 
S.  &  St.  :<27  ;  Carr  v.  Collins,  7  Jur. 
lli.-> ;  niy  V.  Smith.  I  Coll.  434  ;  Hal- 
field  V.  Priftnr,  2  Coll.  204 ;  Whilf  v. 
Smilh,  l.'>  .iiir.  10%  ;  Ha-j'ttr  v.  t'ark- 
,r(ll.  L't)  Biav.  469;  Wihiin  v.  Volen,  28 
B<av.  21.') ;  Unmilton  v.  Foot,  Ir.  R.,  0 
K(|.  !}T2. 

(ri)  1  Br.  C.  C.  86.  Aft  to  conversion 
l)y  diwi.  iwe  Chirke  v.  Franklin,  4  K. 
S  J.  i.")";  Rf  (IrinUhnrpe,  [1908 J  2  Cli. 
liT.'). 

(p)  Ante.  p.  761.  In  Wright  v. 
Wright  the  land  had  been  actually 
(onvcrted  into  money,  so  that  no 
([Ufstion  of  election  could  have  arisen. 
In  Baying  that  no  act  on  the  part  of 
I  lie  heir  would  avail  to  change  the 
character  of  the  property,  Mr.  Jarman 
jTr-vilab!)'  means  "  no  att  on  the  part  of 
the  heir  during  the  continuance  of  the 


trust  for  conversion,  and  while  the 
property  remains  unconverted  "  ;  hut 
is  it  clear  that  the  heir  cannot  elect  in 
such  circumstances  »  Wee  ante,  p.  763, 
n.  iqq). 

i'l)  He  Hieheraon,  [18921  '  '^'<-  379J 
and  the  cases  cited  in  note  (o). 

(r)  In  support  of  this  proposition. 
Mr.  .Tarman  refers  to  Kir  .f.  I^each's 
judgment  in  Smith  v.  Chxhm.  4  Madd. 
493.  As  to  Chitfi/  v.  P(/r/f r,  2  V  is.  juii. 
271,  sec  AU.-Grn.  v.  Umas.  L.  R.,  9 
Ex.  29;  Simmons  v.  Jtotr,  ti  1).  M.  & 
(I.  411.  "Where  a  person  .  .  .  has 
direct«l  a  conveision  for  a  particular 
special  purpose,  or  out  and  out,  hut 
the  produce  to  be  applied  to  a  par- 
ticular purpose,  when  the  purpose 
fails,  the  intention  fails  ;  and  this 
Court  regards  him  as  not  having 
directed  the  conversion":  per  Lonl 
Eldon,  JlipUy  V.  Wattruwlh,  7  Ves. 
p.  435;  SeOrimthoriif,  [1908]  2  Qi.  (175. 
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CHAP  xx„.    have  not  wholly  failed  (s) :  but  the  question  whether  the  will  caa.e. 
^^^^^^^^  Tconversion  or  not  is  to  be  determined  by  the  c.rcuni.ta.u.es  as 
they  exist  at  the  testator's  death,  and  there  ore  where  ,t  .s  „n- 
certein  at  that  period  whether  a  conversion  w.U  be  required  for  he 
purpose,  of  the  will,  the  heir  will  take  the  property  -  Frnonal  v. 
Although  those  purposes  may  have  failed  beiore  a  sale  take,  p  a<v  (,). 
But  this  doctrine  only  appUes  where  the  real  estate  is  dov.sed 
separately:  it  does  not  apply  where  the  testator  creates  a  n.xed 
und  of  Js  real  and  p..rsonal  estate.    Thusm  ^« -Gen  v.  Ws  («) 
the  testator  directed  his  real  estate  to  be  sold  and  the  proceeds. .  .th 
Ws  personalty,  to  be  held  in  trust  for  the  payment  of  debts  and 
WaS  and  as  to  the  residue  on  certain  trusts  which  failed  ;  a 
he  de^lh  of  the  testator's  heiress,  part  of  the  real  estate  remained 
unsold  :  it  was  held  that  it  devolved  to  her  as  personalty. 

;  -     urlipro  nersonal  estate  is  directed  to 

s^)^.  jur^zr:^':^^^  -  --  --  ^;t 

-'-''"'"■  o  igfnally  or  by  lapse)  leave  part  of  the  interest  undisposed  of  this 

partial  interest  results  to  the  testator's  next  of  kin  or  resuluary 
fegate  Z  real  estat.,  in  case  of  whose  death  it  passes  to  his  he.r  at 

n^ren  triltvised  charged  with  .  sum  of  money,  which  . 


(,)  Dmtnporl   v.   V,^t"\a»,    12   Sim- 
(110.     C(.  Bourm  v.   RhMes,  31   U  J- 

%fcflrr  V.  CoUin>,  7  J"'- Jf'  P;'!; 
SWtt^f//  V.-C.  On  this  Mr.  Thool-aW 
St  7th  ed.  p.,  259)  J,.akes  the 
foUowitiK  observation:  The  pro- 
'^lon' may   be  right,   but   no  Buch 

^estion    arose    u.    Can    v-    ^?,"'Y' 
where   there   was   no   intestacy.       In 
Cnrr  v.  Collins  the  tciator  devised  his 
real   esUte   upon   truM    for  sale   and 
paymTnt    of     his    debts    »"«!    certain 
Feg^ies,  and  directed  one  half  of  the 
Sue  to  be  paid  and  aPPl'f  *°,° 
for  the  benefit  of  his  son  John,  or   us 
Usue    as    the    trustees    should    think 
^o»r.     John   survival   the   testator, 
C    died    without    issue    before    the 
property    was    sold,    having    by    his 
Im  mile   sueh  a  disposition   of   his 
nrooertv   as   would   give   an   absolute 
ffil'to    the    pWntifl    in    .Tohn^s 
moi  tv  of  the  tesUtor  s  estate  if  that 
M    devolved    as    p-rsonalty,    but 
;X  an  estate  for  life  If  It  devo«^ 
as  realty,     bhadwetl.  V-C.  »»"'"«. 
it  dcvolvetl  as  pi-raonalty.      He  8«i<l . 
"At  the  death  of  the  tesUtor  it  was 


uncertain    whether    John    Hell    miaht 

have  any  issue  or  not,  thenfort-  the 

character  of  the  property  was  impre««Hl 

upon  it  at  the  deaf.i  of  the  testator. 

It  is  submittd  that  the  pro(K)-.ition  in 

the  text  (which  is  contaiiuKl   in  thi 

third  edition  of  thU  work,  by  .M..«rx 

Wolstenholme  and  Vincent),  i»  cc.rictt 

(H)  L.  R.,  9  Ex.  29. 

Ill)  Curtein  v.    Wormald,   10  Cli.  H 

'-2:    ovemiiing   Reymld^   '■■/'if" 

Johns.   53(i,  .^82,  where  Woo...  \.-C 

h( '     tliat    it  nwulted  to  the  ex.xut 

a     .  througi.  him  to  the  next  of  kin,  ( 

p.  rsonal    estate.     The   V.-C.    put  ti 

case  of  the  Ul>crated  fund  binni;  want. 

to  make  good  aUted  legacies  mul.r  tl 

will  "  in  which  case  th.'  laml  pun- hw 

niu^t  certainly  Ik-  dealt  with  .ut  the . 

tate  of  the  testator  which  the  cxn  ut( 

must  apply  as  personal  estate  in  pa 

raent  of  the  legacies."     But  the  .»« 

scarcely  n-levant.     Nothing  o    .ou 

results  to  the  next  of  km  until  all 

purpose*  of  the  will  which  outht 

fce  sktisfted  have  been  satislu^l.       '<' 

V.  WormnU  was  foUowinl  in  lit  bLem 

Trusts,  15  L.  K.  Ir.  1. 
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civen  on  trusts  whicli  do  not  cxliaust  tlic  i-ntirc  Ix'tioficial  iiitt»rest 
in  the  money,  so  that  after  it  has  boon  raised  the  undisposed-of 
interest  sinks  for  the  benefit  of  the  device  (c),  the  devisee  takes  it 
as  he  finds  it,  viz..  as  personalty.  This,  of  course,  a.ssumes  liini  to 
Ik-  absohitely  fi  titled  to  the  land  (»«). 


eiur.  XXII. 


Vn.    Effect  of  Failure  by  Lapse,  or  otherwise,  of  Pecuniary 

Gifts  out  of  Proceeds  of  Land.  I'nder  the  old  law,  in  rases  where 
real  estate  was  devised  to  be  sold,  and  a  sum  of  money  forming 
part  of  the  proceeds  was  undisposed  of,  the  (piestion  whether  it 
went  to  the  heir,  or  to  the  residuary  legatee  of  the  fund,  or  to  the 
general  residuary  legatee,  was  the  subject  of  nuich  dilTeri'nce  of 
opinion  (x). 

It  is  clear,  that  a  sum  e.vpressly  excepted  nut  of  the  prtHlnce  of 
the  .sale,  but  not  attempted  to  be  disposed  of,  belonged  to  the 
iu'ir  (//). 

Xor  is  it  to  be  doubted,  that  where  a  legacy  was  jiayable  out  of 
a  fund  of  this  description  upon  a  contingency  whicli  did  not  liappen, 
tlie  residuary  devisee  of  the  fund  had  the  benefit  of  such  failure, 
on  the  principle  that,  in  the  event  which  had  happened,  there  was 
no  actual  disposition  in  favour  of  the  legatee  (;). 

Where,  however,  a  sum  of  money,  part  of  the  proceeds  of  real 
estate,  was  in  terms  given  to  an  object  incapable  by  law  of  taking, 
the  authorities  respecting  its  destination  arc  conflicting,  though 
here,  also,  there  seems  to  be  a  preponderance  in  favour  of  the 
lieir  (a).  In  Pflf/c  v.  Leapimjwdl  (6),  however.  Sir  W.  (Jrant,  M.U., 
apjK-ars  to  have  decided,  that  a  charitable  gift  out  of  a  real  fund 
went,  not  to  the  heir,  (as  might  have  been  inferred  from  the  obser- 
vations in  his  judgment.)  nor  to  the  residuary  devisi ;  '  the  fund, 
hut  to  the  general  residuary  devisee  ;  "  a  conclusion  which,"  as 
Mr.  Jarman  remarks  (r),  "  it  seems  difficult  to  reconcile  with  the 
principle  repeatedly  laid  down  by  Lord  Eldon.  and  other  judges,  that 
a  residuar}'  devise  is,  under  the  o!d  law,  in  effect,  a  specific  devise 


payabliMiut  of 
the  fir(Nlu('4< 
of  real  cHtate 
InloiiK  lo  the 
heir     wlifii. 


Siim«  cx- 
riptitl  hill 
not  (liNpow'd 

»r. 

SiimH  given 
till  a  t'on- 

tinjjrlicy ; 


— )!;ivi'ii  to 
ohjectM  ill- 
capable  of 
taking. 


(i)  See  as  to  this  ante,  p.  441. 

(m)  Ri  Xcu-l>rny'K  Tnwh,  5  Ch.  i). 
74ti. 

(rt  Having  rpganl  to  the  cfli<ct  of  the 
Wills  Art,  H.  2r>  {wo  ptwt.  p.  78t)). 
the  nniarks  of  the  learned  author  of 
ilil*  milk  on  thin  qiKwtion  an'  some- 
what abbreviated.  For  a  fuller  »tate- 
iiifiit  aii<l  (iiaounsion  of  the  oaset'  on  the 
nubjfct,  see  the  4th  cd.  of  this  work, 
vol.  1.  pp.  ((32  et  Hei|. 

t.y;  Cullim  v.  IVnirmaii,  2  V<'».  juii. 
(583,  stated  post,   p.    781  ;    WattHin   v. 


11(11/11,  it  My.  &  t>.  125 ;  and  as  lo 
trii.its  for  eoiurixioii  in  deeils,  see 
Emhiyn  v.  FreftiiiiH,  I'r.  C"li.  .'541  ;  Van 
V.  liiiriHlt,  lit  Ves.  1(12  ;  liriflilh  v. 
RM-ttU.  7  Hnn-,  .•{11;  ilnUim  v. 
Swift,  8  Iteav.  3(i8. 

(j)  Ante,  p.  44(1. 

(«)  Vruxr  V.  Harlty,  3  1'.  W.  2« ; 
Vnllin/i  V.  H'tiLtmiin.  2  Ves.  jun.  (iSIl : 
(lihlm  V.  Uiimnei/,  2  \.  &  \i.  2!)4.  See 
post,  pp.  783  et  se(|. 

(//)   18  Ves.  4(i3. 

(r)   First  e<l.  p.  ,570. 
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Destination 
of  lap8«l 
sums  specili- 
oally  Riven 
out  of  the 
produce  of 
leal  estate. 


Principle 
governing  the 
cases. 


Claim  of  the 
heir  ncga- 
tivc<l  in 
iVof'  V.  Liird 
Henley. 


CONVERSION. 

of  the  lands  not  included  in  the  particular  devises  contained  in  tl>.> 
will."  In  Jones  v.  MUchell  (rf),  where  A.  devised  his  real  estat.-, 
after  certain  limitations,  to  trustees  in  trust  to  be  sold,  and  out  ..f 
the  moneys  to  he  produced  by  tiic  sale,  to  pay  certam  legacies,  a,„l 
then  a  legacy  of  800i.  to  charities,  and  to  pay  the  residue  to  15. ; 
Sir  J.  Leach,  V.-C,  held  that  the  void  legacy  of  800^  belonged  to  the 
heir  on  the  principle  that  the  residuary  devisee  of  real  estate,  or 
of  tiic  price  of  real  estate,  could  take  nothing  but  what  was  at  th« 
time  intended  for  him. 

The  principle  seems  to  apply,  with  exactly  the  same  fori:e,  to 
the  case  of  lapse  ;  and,  undoubtedly,  at  one  period,  the  estabhsh.-d 
rule  as  to  these  cases  also  was,  that  the  heir  was  entitled  on  failure 
of  the  devise  ;  unless,  according  to  the  doctrine  of  some  cases  (r), 
the  produce  of  the  sale  was  blended  with  the  personal  estate  in  one 
general  residuary  disposition. 

"  The  ground  upon  which  this  rule  was  estabhshed  (and  the 
principle  is  equally  applicable  to  every  class  of  cases  before  noticed), 
is  this :  that  where  a  testator  devises  real  estate  to  be  sold,  and 
out  of  the  produce  gives  a  specific  sum,  say  l.OOOL,  to  A.,  and  the 
residue  to  B.,  the  residue  is  to  be  considered  as  a  gift  of  the  specific 
sum  which  the  purchase-money,  after  deducting  1,000/.,  shall 
happen  to  amount  to ;  the  gift  being  the  same  in  effect  as  if  tk 
testator  had  said,  I  give  to  B.  the  purchase-money  minus  1,000/. 
which  1  give  to  A.  It  is  a  mere  distribution  of  the  purchase-mono) 
among  them,  the  one  taking  a  certain  and  the  other  an  uncertai. 
share  ;  and  B.  has  no  more  right,  in  any  event,  to  take  the  share  o 
A.,  than  A.  has  to  take  the  share  of  B."  (/). 

A  different  doctrine  was,  however,  propounded  in  a  subsequen 
case  (,,),  which  was  as  follows : -Lord  W.  devised  certain  re. 
estates  to  trustees,  upon  trust  for  sale,  and  out  of  the  produce  t 
pay  certain  sums  of  money,  including  a  sum  of  5,000/.  to  h's  w.f. 
her  executors  and  administrators,  in  part  satisfaction  of  10,0(K) 
secured  to  her  by  their  marriage  settlement  out  of  certain  tri^ 
funds  in  case  of  her  surviving  him  and  failure  of  issue  of  his  bod 
by  her  {h) ;  and  after  these  purposes  he  directed  the  trustees  I 


(,/)  1  S.  &  St.  290.  See  also  Taylor 
V. /«<i»iW,  VV.  N.  1880,p.  15.>. 

(f )  Sec  lAtrd  Thurlow's  judgment  in 
Hiilcheson  v.  Hammond,  3  Br.  C.  C.  148  ; 
KenneH  v.  Ahtmlt,  4  Vca.  802  ;  but  as  to 
which  see  ix>rt.  .     . 

7)  First  ed.  p.  571.  St-e  this  princi- 
ple affirmed  in  Hitteheson  v.  Hammond, 
3  Br.  C.  C.  128. 


(./)  Soel  V.  Lord  Henhy,  7  I'ri.  21 
Dan.  211.  322. 

{h)  "  If  the  devise  could  have  be 
considered  as  subject  to  this  conti 
gcmy,  there  would  be  no  difficulty 
n-conciline  the  decision  with  Hntche* 
V.  Hammond,  on  the  principle  Ixli 
statid  in  regard  to  contingent  chars 
ante,  p.  [440].  It  seems  to  be  imposail 
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invest  the  residue  of  the  said  moneys  upon  certain  trusts.    The    rn/tv.  xxii. 
testator's  wife  died  in  his  life-time.     One  r|iie8tion  was,  whether 
the  5,000/.  devolved  upon  the  heir  or  ne.xt  of  kin,  or  belonged  to  the 
persons  entitled  to  the  residue.      Richards,  C.B.,  held,  that  l)v  the 
lapse  the  residuary  devi.sees  of  the  fund  were  entitled. 

The  decree  as  to  the  5,000/.  was  affirmed  in  the  House  of  Lords  {!).   .v.,./  v.  /-...rf 
Lord  lledesdale  grounded  his  opinion  on  the  view  tliat  the  death    '''"'''•'' .  . 

,        1         .        •       .1       .      .     .      .     ..,     .  ,  .  Hlnimrd  in 

of  a  legatee  m  the  testator  s  lifetime,  thus  causing  the  legacv  to  I).  I'. 
lapse,  is  a  contingency  to  which  every  person  who  makes  a  disposi- 
tion by  will  must  bo  deemed  to  know  that  such  a  disposition  is 
.subject.  Lord  Eldon  concurred  in  the  decree,  but  apparently  on  a 
ilifferent  ground  ;  for  he  said  (using  the  word  "  contingency  "  in  a 
different  sense,  as  it  seems,  from  Lord  Rede.sdale)  that  the  5,0(M)/. 
was  only  to  be  payable  upon  a  contingency  ;  and  that  not  having 
happened,  no  direction  was  given,  the  will  having  failed  with 
reference  to  that  part  of  it. 

As  Mr.  Jarman  points  out  (n) :  "  The  reasoning  ...  on  which  K.marks 
Lord  Redesdale  grounded  his  opinion,  is  directly  opiMtsed  to  the  'j^^^ jjll'in' 
principle  recognized  in  a  great  variety  of  cases  (j).  tiiat  a  testator 
is  in  general  supposed  to  calculate  upon  his  dispositions  taking 
effect,  and  not  to  provide  for  the  happening  of  events  in  his  life- 
time which  will  defeat  them,  as  the  death  of  legatees,  &c.  The 
whole  doctrine  of  lapse  stands  upon  this  principle." 

Fortunately,  however,  the  perplexing  uncertainty  in  which  the 
dmtrine  was  thus  placed,  was  in  some  degree  dissipated  by  the 
subsequent  case  of  Aiuphlett  v.  Parke  (/•),  presently  stated,  which, 
as  eventually  decided,  appears  to  have  restored  the  authority  of 
Hidcheson  v.  Hammond.  Lord  Brougham's  judgment,  on  the 
appeal,  contains  a  detailed  examination  of  many  of  the  cases, 
among  which,  however,  neither  Hidcheson  v.  Hammotid,  nor  Noel 
V.  hird  Henley,  is  to  be  found,  nor  do  they  appear  to  have  been 
cited  at  the  bar.  Indeed,  the  question  chiefly  discu.ssed  in  this 
case  was,  whether  the  declaration  that  the  produce  of  the  sale 
should  l)e  deemed  personal  estate,  and  tiie  blending  of  such  pro- 
duce with  the  general  residuary  jjcrsonal  estate,  did  not  so  abso- 
lutely convert  it  into  personal  estate  as  to  exclude  the  heir ;  and 
the  adjudication  in  the  negative  affords  the  .strongest  possible 


liDWfVcr,  conHistcntly  with  sound  con- 
struction, or  the  principle  upon  which 
it  was  dccidi-d.  no  to  treat  it."  ( Note  hy 
Mr.  .lurinaii.)  Sco  however  Ix)ril 
Eldon'n  n^marks  on  the  appeal. 
(i|  Sotl  V.  Lord  Jlenky,  1  Dan.  322, 


12  Pri.  213. 

(ii)  First  ed.  i>.  .">74. 

(;')  !See  acrordinuly  Robinson  \.  hin- 
don  tloipital,  10  Hare,  28. 

(t)  4  Kuss.  75,  2  U.  &  .My.  221. 
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CHAP.  xxn. 


Wlu'tlicr 
lilcmliiiK  of 
prcH't'odB  iif 
n-»l  an<l  p<'r- 
Honal  t'dlati' 
i-xcludfH  the 
heir. 


Crum  V. 
Barley. 


Kcmark  on 
Cruse  V. 
tiarhy. 


CONVERSION. 

confirmation  of  the  dotrtrinc  of  llutrliemm  v.  Ilnmmotui,  in  opiiosi- 
tion  tfl  Xitel  v.  Lord  Ilenlrif,  in  botli  which  these  circumHtaii. is 
were  wanting. 

Mr.    Jarman    continues  (/) :    "  Tiio    unavoidable    mention    c.f 
AmpliItU  V.  Parke  has  rather  anticipated  the  subject  next  to  Iir 
considered,  namely,  whether  the  circumstance  of  the  produce  of  tlie 
real  estate  being  blended  with  the  general  personal  estate  constitutos 
a  ground  for  excluding  the  heir,  by  applying  to  the  mixed  fun<l  the 
rule  applicable  to  the  latter  species  of  property ;  such  nde  iM'ing 
(as  is  well  known)  that  the  residuary  legatee  takes,  even  under  tlie 
old  law,  whatever  is  not  effectually  tlisposed  of  to  other  ix-rsoiis. 
It  seems  difficult  to  discover  any  solid  reason  why  the  blending 
of  the  two  funds  should  produce  this  consequence.     The  testator. 
intending  the  proceeds  of  the  two  species  of  property  to  go  in  the 
same   manner,  comprises  them  in  the  same  disposition  for  mere 
convenience,  and  to  avoid  a  needless  repetition  of  language  ;  ami 
the  effect  ought,  one  should  think,  to  be  the  same  as  if,  in  one  part 
of  his  will,  he  had  given  the  proceeds  of  the  real  estate  to  A.,  and  in 
another  part,  the  proceeds  of  the  residuary  personal  estate  to  X. 
How  far  the  authorities  lend  their  support  to  such  a  conclusion, 
will  be  seen  by  the  following  statement  of  them. 

"  A  leading  case  on  this  subject  is  Cruse  v.  Barletf(vi),  where  s 

testator  devi.sed  all  his  freehold  and  copyhold  lands  to  P.  and  hj. 

heirs,  in  trust  to  sell  the  same,  and,  in  the  first  place,  to  pay  of 

all  incumbrances  upon  the  premises,  and  all  his  just  debts.    Hi 

devi.sed  all  his  personal  estate  to  the  same  trustee,  i"  trust  to  sell 

and  to  apply  the  money  arising  by  the  sale,  and  also  the  num',/ 1 

be  produced  by  sale  of' the  real  estate,  amongst  his  five  children 

viz.  to  his  eldest  son  ('.  2()0/.  at  his  age  of  twenty-one ;  the  resi 

due  amongst  his  four  younger  children  at  their  respective  ages  c 

twenty-one  or  marriage.     C.  died  under  twenty-one  ;   upon  whic 

a  question  arose  as  to  the  200/.,  which,  it  was  admitted,  nev* 

vested  in  C.     Sir  J.  Jekyll,  M.R.,  having  ordered  the  precedew 

to  be  looked  into,  declared  that  the  200/.  should  be  construed  i 

land,  and  descend  to  the  heir  :    for  that  it  was  the  same  as  if  i 

much  land  as  was  of  the  value  of  200/.  was  not  directed  to  be  sol 

but  suffered  to  descend. 

"  The  legacy  in  this  case  was  contingent,  and  failed  by  the  no 
happening  of  the  event  on  which  it  depended;  a  circumstan 
which  was  not  adverted  to,  but  which  would  clearly  now  be  be 


(/)  First  ed.fp.  575. 


(m)  3  P.  W.  20. 
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to  take  it  out  of  the  principle  in  question  (»).  It  \h  enoiijih,  however. 
for  the  present  purpose,  that  the  heir  was  not  excluded  hy  the 
hicnding  of  the  residue  of  the  fund  with  the  personal  estate. 

•  The  next  case  is  Durour  v.  Mnlteur  (it),  wliere  a  testator  devised 
all  his  estate  [mentioning  various  species  of  real  and  personal 
pro|)erty],  to  trustees  to  sell ;  and,  after  payment  of  all  his  (lebts. 
funeral  exjwnses  and  legacies,  to  place  out  all  the  residue  of  his 
personal  estate  at  interest,  upon  securities,  upon  the  trusts  therein 
mentioned.  One  of  the  rpu^stions  was,  whether  a  legacy  of  l,2(M»/., 
which  was  void,  (because  to  be  laid  out  in  land  for  charitable 
purposes,)  belonged  to  the  heir  or  Mie  residuary  legatee.  Lord 
Hardwicke  decided  in  favour  of  the  legatee  ;  laving  some  stress 
w\wn  the  fact  of  the  real  estate  being  turned  into  personal,  and 
observing,  that  the  intent  to  include  the  whole  in  the  residue 
j)lainly  appeared  from  the  testator's  description  of  uU  his  personal 
estate ;  so  that  the  whole  of  the  real  was  to  be  considered  as 
personal  property  (p). 

•'  In  this  case  (which  has  been  regarded  as  a  heading  authority) 
we  find,  for  the  first  time,  the  circumstance  of  the  blending  of  the 
produce  of  the  real  and  personal  states  was  made  the  ground  of 
the  decision  ;  and  this  principle  was  stdl  more  distinctly  recognized 
in  the  subsequent  case  of  Hutcheaon  v.  HumnM.id  (>/),  where  Lord 
Thurlow,  while  deciding  in  favour  of  the  heir's  title  to  a  lapsed 
legacy,  payable  out  of  the  proceeds  of  real  estate,  added, "  though 
if  a  testator  has  blended  his  real  with  his  personal  fund,  and  has 
made  a  residuary  legatee,  it  will  carry  all  that  is  not  disposed  of.' 

'■  No  allusion  to  any  such  doctrine,  however,  occurs  iu  the  case 
of  Collins  V.  Waketmn  (r),  (the  next  of  this  class,)  where  a  testator 
devised  certain  lands  to  W.,  his  heirs  and  assigns,  in  trust  to  sell ; 
and  the  monny  arising  from  such  sale  he  directed  to  be  considered 
as  part  of  his  personal  estate,  and  to  be  disposed  of  by  his  said 
trustee  and  executor,  his  heirs,  executors  and  administrators,  in 
maimer  following  :   he  then  gave  several  pecuniary  legacies  out  of 


cB*p.  sxn. 


MlMlUJT. 


Kf'iiiliiary 
Iftfntcc  lul<l 

tcl  llrrllHllcil 

tovoiillrifw. 


Dictum  of 
Uml  Thurlow 
in  Hutchtwm 
V.  Ilinnnvind. 


('ullinn  V. 
Wakemnn. 

Heir  hild  to 
take  lc)(aoy 
excepUKl  out 
of  j>roc««U  of 
land,  but  not 
(liHpoMxl  of. 


(n)  Sir  ante,  pp.  440  siii.,  and  Ikie  d. 
WdU  V.  ScoH,  3  M.  &  Si-I.  300 ;  the 
principle  of  which  i«,  of  coursi-,  appli- 
lalilf  to  devises  out  of  the  produce  of 
rial  estate  devised  to  be  sold. 

(«)  1  Ves.  sen.  320 ;  more  fully  and 
accurately  stated,  1  S.  &  St.  292.  n. 

(p)  Of  this  case.  Sir  W.  Grant  has 
(ib.-trved.  "  From  the  little  I.ortl  Hanl- 
wiike  is  niwrted  to  have  said,  it  is  dirtl- 
ciilt  to  ascertaiti  from  what  expressions 
he  inferriKl  that,  by  the  description  of 
all   his  personal   estate,    the   testator 


meant  to  include  ivcrything  in  the  re- 
sidue. The  decisiiin  is  generally  ac- 
counted for  hy  the  particular  manner 
in  which  the  sale  Wivs  dircctfxl,  and  the 
citcumstance  of  the  testator  having 
blended  the  real  and  personal  estates 
in  one  gift  to  trastees,  to  sell  the  whole. 
with  his  personal  estate,"  &(•..  1  V.  & 
I'-.  417  ;  .-;t-  a!=o  2  It.  &  .My.  232  ;  but 
see  ih.  24.'i. 

(7)  3  IJr.  C.  C.  148. 

(r)  2  Ves.  jun.  »i83. 
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aup.  xxu. 


Remark  on 
dullins  V. 
iVaktman. 


Ktnnell  v. 
Abbott. 


RcHidue  of 
real  fund 
being  blended 
with  the  per- 
sonalty, void 
legacy  held 
to  fall  into 
reniduo. 


CONVBR8IOW. 

his  said  trast  monies  and  pflraonal  estate,  and  gave  to  his  executor 
W.  the  sum  of  l.OOOi.,  to  be  disposed  of  acconling  to  any  instructions 
he  might  leave  in  writing.  The  testator  then  gave  all  the  rcsidu.-  of 
his  [personal  esUte  subject  to  debts,  legacies,  &c.,  t«  M.].  Thr 
testator  left  no  instruction  as  to  the  1,0<K)/.  which  was  now  claiimil 
by  the  residuary  legatee,  the  next  of  kin.  and  the  heir  at  law. 
Lord  Loughborough  decidetl  in  favour  of  the  heir  ;  ohaerviii>r.  that 
'  where  the  Court  has  no  direction  from  the  testator,  to  whom  tin 
money  arising  from  any  part  of  his  real  estate  shall  go,  it  rests  with 
his  heir  at  law  '  («). 

"  In  this  case,  it  will  be  observed,  the  express  declaration,  thai 
the  produce  of  the  sale  should  be  considered  personal  estate  (whicl 
was  held  sufficient  to  make  the  residue  of  the  fund  pa.ss  under  !ht 
general  bequest  of  personalty),  did  not,  in  Lord  Loughborongli", 
opinion,  authorize  the  Court  to  apply  to  the  produce  of  the  rca 
estate  the  rule  applicable  to  personalty,  in  reference  to  the  effect  o 
the  failure  of  a  siiecifie  gift. 

"  This  case  was  soon  followed  by  Kennell  v.  Abbott  (<).  where  s 

testatrix  devised  a  certain  copyhold  estate  to  A.  and  her  heirs 

in  trust  to  sell,  and  out  of  the  monies  arising  therefrom  to  pa; 

certain  legacies ;   she  then  made  some  specific  bequests  ;   and,  a 

to  the  residue  of  the  purchase-money  arising  from  the  sale  of  th 

said  estate,  household  goods,  and  all  the  residue  of  her  monies 

securities  for  money,  personal  estates  and  effects  whatsoever,  sh 

gave  to  B.,  her  executors  and  administrators,  subject  to  her  debt 

and  funeral  expenses ;  and  she  appointed  B.  executrix.     One  ( 

the  legacies  payable  out  of  the  produce  of  the  land  was  void  o 

account  of  fraud  in  the  legatee  ;  which  raised  a  question,  whetht 

it  belonged  to  the  residuary  legatee  or  the  heir.    Sir  R.  P.  Ardei 

M.R.,  held,  that  it  devolved  to  the  residuary  legatee.    He  distii 

guished  Hutcheson  v.  Hammond,  on  the  ground  of  there  beii 

two  residues— a  special  residue  of  the  money  arising  from  ti 

sale,  and  the  general  residue;    but  that  here  the  testatrix  hi 

given   particular   parts  of   her  estate,   stock,   leasehold   estat 

household  goods,  furniture,  and  many  other  articles,  and  this  cop 

hold  estate,  which  she  ordered  at  all  events  to  be  sold,  and  out  of  t 

purchase-money  she  directed  these  legacies  to  be  paid ;   and  s 

made  a  residuary  disposition,  '  as  to  which,'  continued  his  Hon. 


(«)  In  AmpUetl  v.  Parke,  2  R.  &  My. 
221,  Lord  Brougham  treated  Collin*  v. 
Waktman  as  a  case  in  which  the  next  <>f 
kin  and  the  heir  at  law  were  the  only 


litigating  parties  ;  but,  aceonliiis.'  I" 
printed   report,   the  residuary  lega 
alKO  claimed. 
(()  4  Ves.  8()2. 
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'  th(*  question  is,  whether  it  in  not  to  all  intcnttt  a  general  resiiluarv 
f lause,  carrying  everything  not  tlisjKwed  of.  1  urn  of  opinion  it  w, 
under  Mnllabar  v.  Mallabiir,  and  Durnur  v.  Motteia.  It  in  making 
tjie  real  estate,  to  all  intents  and  puritoses.  personal ;  and  then, 
taking  a  retrospective  view  of  what  she  liad  done,  and  meaning 
t..  pive  everything  not  disposed  of,  she  adds  this  residnar)-  clause. 
Thcrefon',  I  think  this  estatti  is  turned  entirely  into  monev.' 

•  This  case  seems  to  have  occasioned  much  of  the  uncertainty  in 
wliich  this  doctrine  has  l)een  long  involved,  by  contradictory 
dfcisions.  It  was  certainly  founded  on  a  very  partial  view  of  the 
then  state  of  the  authorities,  as  neither  Cnue  v.  Harlry,  nor  ( 'olUm  v. 
WnkettMn  was  noticed  by  the  M.Il.,  though  the  latter  <-a8e  was 
ihe  latest  upon  the  subject;  having  been  decided  only  a  short 
[leriiKl  before,  by  his  contemporary  on  the  Equity  liench. 

■  We  now  come  to  Gibbs  v.  Rumsey  (u),  where  a  testatrix  devised 
her  freehold,  copyhold  and  personal  estates  to  trustees,  upon  trust 
to  sell,  and  out  of  the  money  to  aris«?  by  the  sale,  together  with 
lier  ready  money  and  other  effects,  she  bequeathed  certain  charitable 
legacies,  and  100/.  to  her  trustees  for' their  care  and  troiiV]> .  And 
she  afterwards  bequeathed  the  residue  of  the  monies  arising  from 
the  sale,  and  all  the  residue  of  her  personal  estate,  to  her  trustees  and 
executors,  to  dispose  of  as  they  should  think  proper.  It  was  held, 
that  these  trustees  took  the  residi  '  their  own  benefit  under  this 
bequest ;  and,  with  respect  to  the  charitable  legacies,  .Sir  W.  (Jrant 
treated  it  as  a  point  quite  clear,  thut  they  went  to  the  heir  at  law, 
and  not  to  the  residuary  lcgat,;e  or  next  of  kin.  The  principal 
question  in  the  case  was,  wlether  the  devisees  were  trustees  of  the 
surplus  or  not  (v) ;  and  it  is  obser\-.ble  that  the  point,  as  to  the 
destination  of  the  void  legacies,  does  not  appear  to  have  been 
discussed  ;  n'jr  was  the  case  of  Kennell  v.  Abbott  cited,  or  a  single 
argument  advanced  in  favour  of  the  residuary  legatees. 

"  The  subject,  however,  was  much  more  fully  investigated  in  the 
subsequent  case  of  Amphlett  v.  Parke  (w),  where  A.  devised  freehold 
and  copyhold  lands  to  M.  and  P.,  upon  trust  for  sale,  and  directed 
that  the  monies  to  arise  from  such  sale  should  be  considered  as 
/Kjrt  of  her  -personal  estate  ;  and  then  went  oti  to  direct  tliat,  out  of 
the  monies  to  arise  from  the  sale  and  all  other  her  personal  estate, 
certain  legacies  should  be  paid,  and  all  the  residue  of  her  personal 
estate,  and  the  monies  arising  from  her  real  e,st«te.  the  testatrix 
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iHAi".  xxa. 


Ki'iniirk  on 
Kntiitll  V. 


an,b»  V. 

Humney. 

Hiir  lul.l  to 
take  viiici 
li'ltni'ifM. 


(lliMcrvalion 
upon  OibiM  V. 


Amphlftl  V. 
Parte. 


(«)  2  V.  4  B.  294.  Compare  lira- 
itm/r  V.  Haltum,  Amb.  (i43,  referri'd  to 
ante,  p.  442. 


((•)  Ante.  p.  482. 

(it)  1  Sim.  275,  4  Rufw.  7">.  2  K   & 
My.  22). 


^&N 
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ji»l|triti-nt  in 
AmfMell  V. 
Parkr. 


Remark  on 
preo<<ding 


Green  v. 
Jaekton. 


CONVICIMOK. 

gave  upon  certain  tru«u.  ^>r  J  '  <  »rh,  V.  r  h«UJ.  that  »«>me  of  .1,, 
legari^«  which  had  lup-.d  W;  into  the  rmdue  .  .  .  Imt  hi, 
judgment  wan  n-voreed  hy  L.C  H'ouf/ham,  who  dwMW  m  favoti, 
of   th.*  heir,  after   a     Haboi.^^'     rat  n nation   of   many   of   th. 

authorities. 

'•  Thp  only  case  wlii<li  his  liordHhip  se.fn. d  to  coiwider  to  p- 
Htrongly  against  the  h.-ir  wiis  Kemm-ll  v  U>h„tt,  which  he  . (.•..,„„ 
to  be  inconsistt'nt  with  the  current  of  authority,  estK-cially  i'rm^  v 
B,trley,  Dufh;/  v,  Lyard  (x),  and  WiWw  v.  Rum»ey.  and  to  J»ve  b- 
founded  on  a  mi^wonccption  of  Ihirour  v.  .M<Mefu,  ui  the  r.-,H.rt  „ 
which,  in  VWv,  tlie  wsll  was  not  accurately  stat.-d,  and  tl,.  4«>isio 
appeared  from  a  MS.  of  Lord  Hardwicki-'s  j  Ignient  in  hin  inm^, 
aion,  to  have  chieffv  turned  on  another  <iu.^"on.  Tl..-  case  c 
Malhbar  v.  Mallabar,  Lord  Brougham  regar^i-  d  as  st  .n.tmR  o 
special  grounds  especially  that  of  a  legacy  being  given  ,  the  iu-i 
at  law  but  which  circumstance  has  not  invariably,  we  have  sw'en  (,y 
been  considered  to  be  of  so  much  weight  In  that  case,  howeve 
the  question,  as  already  shown  (j),  was  not,  a«  to  the  destuiat.ou  i 
a  Upu  d  or  void  legacy  given  out  of  the  proceeds  of  real  eatat.> ;  ^ 
whether  such  proceeds  passed  under  a  (,emr<tl  re»idwir>,  disposUia,. 

"  It  will  be  observed,  that,  in  several  of  the  p.  ceding  .ase 
incluiling  Gibbs  v.  Rumsey,  and  Amphlm  v.  Parke.  -  m  entire  pr, 
ceeds  of  the  real  estate,  (not  merely,  m  in  AV»w  v.  Al)h„ll.  tl 
8urplu.s.  after  i>ayment  of  th.-  legacies  in  jptestion.)  wer-  hi-ndr 
with  the  personalty,  the  lega-  u-s  being  charged  on  siwh  mixe<l  t.uid 
BO  that  the  fact  of  the  void  or  Uiwed  legacy  herng  n.  id^  payable  m 
of  the  personal,  as  well  as  the  real.  .>Htate,  was  n.f  considereti 
afford  a  ground  for  applying  to  such  legacies,  foto.  '  ■  ru 
applicable  to  personal  estate. 

"  In  the  interval  between  the  original  deer 
Parke  and  its  reversal,  oc.        d  the  case  of  Greev 
a  testator  bequeathed  all  ii     i.er»oiml  estate  to 
to  pay  some  legacies,  and  also  devised  all  tin- 
estate  (after  some  partn  uh.    devises)  to  th.    ^wp»  traste 
heirs  and  assign.^,  upon  tru-    to  seU.    The  testafec  th. 

(x)  3  P.  W.  22,  Cdx  «  note,  2  l->Kk. 
500.  "  A.  deviw.'il  hi-r  real  and  ptTKonal 
estate  to  trustees,  in  trust  to  sell,  to 
discharge  debts  and  legacie-t,  and  to  i)ay 
the  rtaiiiut  to  five  persons  iii  --iua' 
shares.  One  of  them  died  before  the 
testatrix,  anil  l^>nl  Bathurst  held,  that 
the  share  of  the  docea««.tl  niidmry 
IcgaU-e  in  the  real  esUte  resulted  to 


Amphlm 


idl»" 


•»=  (.. 


of 


•w 


the  testatrix's  -.    Th' 

fore.  (lw»  not  li  sear  in  . 
U-long  to  the  el       <rf  va- 

lussed  in  the  t<-v        .it  rarv 

(Note  by  Mr. 
{y)  Ante,  p.  i<i'>- 
(ji   Ante,  p.  773. 

(..   5  Kuss.  ;t.-.,  2  U.  & 


FAii-fRB  or  rrt  ^^sjA 


iri> 


,„..'.  tlu'  monies  V ,„  ,||,1  .  ,    ,.      n,. 

wilf.  and    -v  virttte  of  tli*-  l>o«|in»«!  .     tin 
111  nmiiH's  which  ntuHiy  ,  .^e  to  ti.«'ir  h.. 
l.u'iuii'H,  and  ;  wo  sums  dir  <  t«d  to  he  w.-k 
nW  route  »tt«'iHlinjf  tb.    exf.  itinn  nf    hf  vs 


I. 


PtoH' 


liriivided  for,    'soiii  .b.     |  hi  , 

(.■\r('pt  certaJ!    sun,      ^i!«H    I  be  >c 
trustcwt  to  jM      'onmil'  Mitn>^ 

oiiclmlp'l  wit         din      ■» 
11-  'no   itt    th«j    ii«<>fiie»    III    th«- 
and  dtneh-rpw  of  th  •  afore«^.4id 
I  (crtain  .Mtwins      !     was  adni 
hilled  in  tli»-  proper    um  wftifh  t 
t..     he  pr«fa«»  of       •»  p»n!(i 
••  tx^netil  of  S'^^h  failure 
fhimur  V,  Motteux,  am 
tttilurr  of  the  charital 


hy  »tich 
;  all  irth'T 
i«bt«  »i  1 

ity. 
{•aid 
'"«  I  the  wl, 

li        /leii   ilirecfeil    h  ^ 
"^    t'      charii  ible  purpoHCM,  ami 
t"  iiay  and  apply   all  t\w 
"'in.    aft4T    fidl   ^*4lti(^fa(  turn 
vera!   iwymcnto  and   lM'<|ii.'«tj*, 
»h1  that  the  charitable  h-UHcioH 
urodui'.'  of  the  real  ostaic  bore 
'»)■     The  heir  at  law  flaimed 
Le     'i.  M.R.,  on  the  authority 
said     .|M.u  principle,  h.-ld  that 
d  for  the  beiietit  of  the 


TH.') 


<'iui-.  XXII. 


Viiiil  kitititiiii 
utto  rmiiltK*, 


11 

ad\ 

ill  Ainiti' 


Hw  enu 

4mTy  legatee       and  that  nu  dktinctiiin  could  be  made  between 

•      rf  '.*  the  resi  i.ie  wiiiel,  had  arisen  from  the  real  estate,  .nd 

rt  whf'h  ha<    arisen  fi, m  the  jwrsonal  estate  :   he  observed 

f«.        n  mh«  V.  Runueif  were  not  distinctly  stated,  aiul 

iiiwem    hers  turned  on  another  point.     Hi.s  llonr.r  .^d  not 

tfi  'He  .Hkt  opf   -ing  authorities. 

iAijreen  v.     :rh,.„  was  referred  to  by  Lord  Brougham   R..,™irk  on 
..  I'arke,  a.-         uuu  d  by  the  particular  terms  of  the  "/"."  *' 
will :  but  .i.s  h..s  Lordshii      remarks  went  to  impugn  the  authority         *"*' 
of  Ihif'ur  V.  Motteux,  on  whicii  it  was  chiefly  founded,  they  prob- 
ably ii  need  the  appeal  which  was  brought  against  the  decision 
tho  MR.,  and  which  was  argued  before  I^ird  Lyndhurst,  who, 
i  -  affirmed  the  decree,  and  that,  too,  chiefly  on  the  authority 

iir  V.  Motteux.     The  circumstance  that ,  in  Green  v.  Ja<ki>on 
-acy  was  void  ab  initio,  and  in  Am/,hlett  v.  Parke  failed  in 
by  lapse,  seems  to  furnisli  no  solid  distinction  between  these 
;  for  the  principle  apphcable  to  each  species  of  case  is,  it  is  con- 
J,  the  same  "  (c). 

he  last  case  on  iiiis  subject  appears  to  be  Salt  v.  Ckaltaim,/  (d),  s,.it  v. 
Inch  a  testator  devised  and  bequeathed  to  trustees  all  his  reai  '''^"">""J- 


I 


Aj  On  thi§  subject,  vide  ante,  p.  2t),5. 

•;<■;•  Mr.  Jarman's  remarks  on  ftuoliier 
decision  of  Leach,  M.R.,  viz.,  Caike  v. 
Tkf  Statiuntra  Company,  3  My.  4  K. 
2t)2  (referred    to   ante,   p.    442),    are 

J.— VOL.   I, 


omitted,  aa  tho  drcixion  M<><inB  not  to 
atT«t    the    principle    laid    down    in 
AmpkHt  V.  Parke. 
(d)  3  Beav.  576. 
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General 
remarks  on 
the  cases. 


Rule  in  re- 
gard to  will* 
■inoe  1837. 


CONVERSION. 

and  personal  estate.  "  subject  to  the  payment  thereout  of  his  just 

debtJ.  funeral  and  testamentary  expenses."  upon  trust  to  sell  an.l 

recet  the  purchase-money  and  all  money  tha   m.ght  be  ow.n,  o 

him  at  his  decease.  "  and  thereout  and  out  of  the  ready  money  he 

Lht  die  possessed  of  to  pay,  among  other  legac.es,  a  lega.,v  o| 

100?  toA.whe„he8houldattaintheageof  twenty-one,  and  to  d.v.d, 

he  residue  into  three  parts,  which  he  then  proceeded  ^o  J.«P-;'f 

A   died  under  twenty-one,  ir.  the  testator's  hfet.me ;   the  cont.n 

gency  upon  which  the  legacy  was  given  thus  never  happened 

Lording  to  the  principle  before  stated  (e),  tins  would  seem  to  l.v, 

been  the  natural  ground  for  holding  that  the  legacy  fell  mto  th 

residue.    Lord  Langdale,  however,  passed  over  th.s  ground   an, 

based  his  decision  that  the  legacy  fell  into  the  res.due,  on  the  dc 

cisions  in  Durour  v.  Motteux  and  Green  v.  Jackson 

^°Here  then"  says  Mr.  Jarman  (/).  refernng  to  the  cas^  befor 

SaU  V.  6hattnur.y,  "  closes  the  long  Une  of  cases  respecting  th 

dlination  of  pecuniary  legacies,  or.gmally  void  or  faihn, 

Z^,  so  far  as  Jhey  are  payable  out  of  the  proceeds  of  real  osu 

wher;  such  fToceed.  are  blended  M  the  general  personaUsta^^     fl 

Ttate  of  the'^^uthoritics  is  certainly  not  such  as  to  justify  the  hoj 

of  all  litigation  being  at  an  end  on  this  perplexing  subject.    A 

adjudicatL  founded  on  a  fuU  examination  of  all  the  cases  ,s  st 

wanting. 

"The  question,  of  course,  will  present  iteelf  under  a  differ. 

aspect  in  reference  to  wills  made  or  republished  since  the  ye 

1837.  and  containing  a  residuary  devise,  as  such  devise  is  made  1 

he  25th  section  of  the  recent  act  of  1  Vict.  c.  26  to  extend  to 

Zre^ts  in  real  estate  comprised  in  any  devise  wh^ch  fails  by  aj 

or  from  being  contrary  to  law,  or  otherwise  incapable  o   t«k, 

effect ;  but  the  remavks  occurring  on  this  point  have  already  fou 

a  place  in  connection  with  the  subject  of  the  faihrc  of  pecunu 

charges  on  real  estate,  not  directed  to  be  converted,  to  whjch  it  > 

be  sufficient  to  refer  "  (g).    The  general  principle  in  such  c^. 

that  when  the  sum  is  a  charge,  as  distinguished  from  an  except, 

the  failure  stiU  (as  before  the  act)  enures  tor  the  benefit  of 

specific  devisee,  not  of  the  residuary  devisee  (h). 


(e)  Ante.  pp.  440  and  777. 
(/)  First  ed.  p.  586. 
(g)  Ante,  p.  445.  .  „    j^  t   ,00 

(A)  Tucker  v.  Kayas,  4  K.  *  J ■/»•»" 
(will  dated  1853):   Suta,gt  v.  Cole.  3 


Drew.  135  (will  dated  1843.  24  I 
Ch    486).     And  sec  the  judjinicii 
Carter  v.  Ucuwell,  26  L.  .1.  Ch. 
wh  i-e  it  was  immateriai  wiuliii  1  > " 
or  ciccption ;    the  general  (being 


•  HAP.    XXII. 

Kxpri'SH 
ilirci^tion  hy 
testator. 


FAILURE   OF    PKCUNIARY    GIFTS   OUT   OF   LANI».  ^g^ 

Sometimes  a  testator,  after  bequeathing  a  sum  of  money  which 
1,0  charges  on  his  real  estate,  directs  that  in  a  certain  event  the 
sum  shall  sink  into  the  residue  of  his  iwrsonal  estate :  in  such  a 
ciiso.  if  the  sum  is  not  actually  raised,  and  there  is  no  necessity  to 
mise  It,  the  general  rule  is  that  it  sinks  into  the  real  estat«  'tho 
te.stator  being  considered  not  to  have  shewn  any  inU-ntion  that  it 
should  be  raised  out  of  his  real  estate  for  the  mere  purpose  of 
benefiting  his  personfi  estate  (t). 

only)  ili'viwi-  could  alonr  Ix-notit  by  the       ri-'i'Iiic 

failurt-.     The  ca>«.  i«  mo«.  prop-rly  one-  )  y„h,.«,n  v.  H;h..l.r.  4  l»    M    A  (! 

of  »  VO..I  particular  do,  ,se  falling  into       474  ;   We  iJuh  ../  >iom,:„.  i.  >,.'  L.  T. I.j-i; 
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Operation  of 
a  power  of 
appointment. 


L-Preliminary  (a).-A  power  of  appointment  is  either  a  i.o« 
of  original  disposition,  or  a  power  to  revoke  an  existmg  dmpos.t. 
and  make  a  new  one  ;  in  the  latter  case,  ,t  .s  obvious  that  t 
existing  interests  are  vested,  and  (after  much  di«>us8.on)  it  •.«  n, 
settled  that  where  the  power  is  one  of  ongmal  disposition,  and 
foUowed  byaUmitetion  in  default  of  appointment,  the  intere 
so  limited  are  vested,  subject  to  be  divested  by  an  exercise 
the  power  (6).    The  point  is  of  importance  when  it  is  a  que.t 


(a)  This  chapter  is  new,  except  no 
far  as  it  incorporate*  a  few  passages 
contained  in  Chap.  XX  o*  P"""" 
editions  of  this  work,  on  the  Operation 
of  a  (5cneral  Devise  of  Eeal  EsUte 
(Chap.  XXV.  in  this  edition).  It  does 
not  profess  to  deal  with  those  genera 
principles  which  are  common  to  all 
Sowew  of  appointment,  whether  exer- 
S"  byd^orbywiU  Astothese 
the  reader  is  referred  to  thetreatises  of 
iMtd  St.  liBonards.  Mr.  Chance,  and 
Mr.  (now  Lord  Justice)  FarweU. 

(6)  SuKden.  Powers.  8th  ed.  p.  452  ; 
1)^\  Martin,  4  T.  R.  30;  Smf  v. 
Zf  Camelford,  2  Ves.  jun  698 ,  Reade 
V.  Btadt.  5  Ves.  744;  Bt  Wart.  46  Ch. 


D  2«9.  As  to  Woodeofk  v.  Rtnnick. 
post,  p.  824.  On  principle  it  wi 
g"em  clear  that  where  there  is  a  gil 
the  children  of  A.,  in  such  share 
A.  shall  appoint,  and  A.  never  ha«  i 
than  one  child,  that  child  takes 
absolute  interest,  and  no  appoint  n 
by  A.  can  affect  it,  or  give  him  a 
title;  on  the  authorities,  howe 
the  point  is  by  no  moans  clear: 
SweetappU  v.  Horloek,  U  Ch.  U 
where  Re  FrowdS  SfttUment.J  N 
54,  and  De  Sem  v.  Clark,  L.  B.,  18 
587,  are  discussed.  In  Lr  ■•«  v.  U 
[1898]  1  Ch.  82,  the  power  ws 
appoint  to  issue. 


PRELIMINARY 

whether  a  person's  interest 

marriage  settlement,    or 
nil  uKe  \i). 
The  rules  for  ascertaining  the   persons  to  take 

where  (d) 
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Hiicwicx  -  t-~— — -  ...«v.»^„-  ...  a  trust  fund  passes  to  his  trustee    chap,  xxm. 
in   bankruptcy,  or   is    subject    to    his  ' 


ihiihke(f). 

The  rules  for  ascertaining  the   persons  to  take  in   default  of  clawi  taking 
appointment,   where    they    constitute    a    class   are    stated    else-  [."i"'*"'*' 

aacertainiKl. 


It  may  here  be  observed  that  it  is  not  strictly  accurate  to  divide  Oeneral  and 
powers  of  appointment  into  two  classes,  general  and  special.  The  "f**^"'' 
tssence  of  a  general  power  is  that  the  donee  of  the  power  can 
appoint  to  whomsoever  he  pleases  (e),  and  it  will  be  noticed 
that  sect.  27  of  the  Wills  Act  does  not  use  the  words  "  general 
powers,"  but  the  words  "  power  to  appoint  in  any  manner  the 
donee  may  think  proper."  Even  if  the  donee  can  appoint  to  him- 
self, yet  if  certain  persons  are  excluded  as  objects  of  the  power, 
such  a  power  is  not  of  the  nature  of  the  power  referred  to  in 
sect.  27  (/).  There  is  a  class  of  powers  which  are  not  special 
in  the  sense  that  there  is  a  distinct  class  of  objects  of  the  power, 
and  yet  are  not  general ;  to  this  class  belong  powers  where  the 
donee  can  appoint  to  any  person  or  persons  other  than  himself, 
his  executors  or  administrators,  or  other  than  certain  classes  of 
persons.  The  Legacy  Duty  Act,  1796,  uses  language  which  implies 
that  for  the  purposes  of  that  act  the  two  classes  of  power,  special 
and  general,  were  meant  to  include  all  possible  cases  (g),  and  in 
the  casc^f  PlaU  v.  Routh  (h)  it  was  consequently  held  that  limit<^d 
powers  kind  above  referred  to  were,  for  the  purposes  of  that 

act,  gei  .'  jwers.  The  question  as  to  whether  a  power  is 
general  o.^^  c  is  sometimes  of  importance  with  reference  to  the 
question  whether  estate  duty  is  payable  by  virtue  of  the  defini- 
tion contained  in  sect.  22  of  the  Finance  Act,  1894,  and  also 
as  to  the  applicability  of  the  Rule  against  Perpetuities  in  reUtion 
to  appointments  under  such  powers. 


A  power  of  appointment,  as   a  general  rule,  requires  for  its 


(f)  Leit  V.  Olding.  25  L.  J.  Ch.  580; 
Re  Vimrd's  TrunU,  L.  R..  1  Ch.  r>88 ; 
Rf  Andreim'  Trusts,  7  Ch.  D.  «35; 
Swttlapple  V.  Horlock,  \\  Ch.  X>.  746; 
Rt  Haddys  Kstate,  [1901]  2  Ch.  820. 

(rf)  Chap.  XLI.  (gifts  to  next  of  kin, 
relations,  *c.);  Chap.  XLII.  (gifts  to 
I'liiUivii). 

(«)  Suwien     on     Powpra,    p.    394 ; 


Farwell  on  Powcm,  2nd  ed.  p.  7. 

(f)  Re  Byron's  Srttlement,  [1801]  3 
Ch.  474. 

(ff)  See  per  Lord  Abinger,  0  M.  &  W. 
at  p.  788. 

(*)  3  Bea.  2.17,  (i  M.  dk  W.  7i>«, 
affirmed  guh  nom,  Draie  v.  AtL-Ofn  . 
10  CI.  &  V.  257. 
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operating  aH 
direct  gift. 


Power 
equivalent 
to  absolute 
interest. 

Power  to 
appoint 


Absolute 
interest  with 
superadded 
power. 


exercise  some  more  or  less  formal  expression  of  intention  (a),  wlijh 
a  power  of  disposition,  although  it  may  be  expressed  so  as  to  confu 
a  mere  power  of  appointment  (as  where  a  power  to  dispose  o 
property  by  will  is  given),  may  be  expressed  so  widely  a.s  ti 
include  the  exercise  of  powers  incident  to  ownership,  such  as  i 
power  of  using,  selling,  or  otherwise  alienating  the  property,  whicl 
may  obviously  be  exercised  without  any  formal  expression  o 
intention  (b). 

In  some  cases,  where  a  person  purports  to  charge  or  appoin 
property  in  exercise  of  a  specific  power,  and  of  all  other  powcn 
and  the  charge  or  appointment  cannot  take  effect  under  tli 
specific  power,  it  takes  effect  out  of  the  appointor's  own  interes 
in  the  property  (c). 

The  cases  in  which  a  person  to  whom  a  power  of  disposition  t 
appointment  is  given  takes  an  absolute  interest,  are  considered  i 
Chapter  XXXIII. 

An  absolute  power  of  appointing  the  income  of  a  fund  carric 
the  power  to  appoint  the  capital  (d). 

n.— What  Words  will  create  a  Power.— If  an  absolm 
interest  in  property  is  given  in  the  first  instance,  superaddc 
words  purporting  to  give  a  power  of  disposition  are,  as  a  ml 
surplusage  (e).  Thus,  a  devise  to  a  married  woman  to  be  her  so 
and  separate  property,  and  with  power  to  her  to  appoint  tl 
same  to  her  children  and  husband  in  such  a  way  as  she  may  thit 
fit,  gives  her  the  absolute  property  (/). 


(«)  See  Irwin  v.  Farrer,  19  Ves.  86 ; 
HolUneay  v.  Clarkaon,  2  Ha.  521  ;  Re 
Davidi  Tnutu,  Johns.  495  ;  Pennnek  v. 
Pennoct,  K  R.,  13  Eq.  !44.  In  Mat- 
tenzie  v.  Mackenzie,  3  Mac.  &  0.  559, 
the  donee  of  a  general  power  appointed 
to  his  own  executors  and  administra- 
tors, and  this  was  held  to  make  the 
property  his  own. 

(6)  See  Brodrick  v.  Hrou-n,  1  K.  &  J. 
328.  "There  is  nothing  in  the  word 
'  disposal '  essentially  indicating  power 
rather  than  property,  independently  of 
the  context  ;  per  Knight  Bruce,  V.-C, 
in  Noulan  v.  WaUh,  4  T)e  (3.  *  S.  p.  686, 
wliert!  the  V.-C.  seems  to  ca.st  cloubts 
on  the  accuracy  of  the  decisions  in  .Heilh 
V.  Htymour,  4  Russ.  263,  ami  Archibald 
V.  Wright.  9  Sim.  161.  Compare  Re 
Pnundar,  Re  Stringer,  and  Re  Sanfnrd, 
post. 

(r)  CroM  V.  Uud.HoH,  3  Br.  C.  C.  30; 
Jmt*  V.  SouAall,  30  Bea.  187  j  Sing  v. 


Leslie,  2  H.&M.  08;  Re  Jame'.  [lUl 
1  (n..  157. 
(d)  Re  L'Herminier,  [1894]  1  Ch.  07i 
(<■)  See  Hixon  v.  Oliver,  13  Ves.  10 
Doe.  d.  Herbert  v.  Thomas,  3  A.  &  E.  IS 
Howorth  V.  IkwM,  29  Bea.  18. 

(f)  Brook  V.  Brook,  3  Sm.  A  C.  28 
Foxu-ell  V.  Van  OrvUen,  fl900]  W. 
97.  In  the  case  of  married  wom 
subject  to  the  old  law,  a  power 
appointment  by  will,  notwithstandi 
coverture,  could  be  given  in  addition 
absolute  ownership :  Rnll  v.  Kingit 
1  Mer.  314  ;  Hale^  v.  Margerum,  3  V 
jun.  299.  The  general  principle  of  i 
Court  of  Chancery  was  that  it  would  i 
allow  an  equitable  merger  or  coalescei 
of  interests  given  to  a  married  wom 
if  the  result  would  be  to  defeat  ito  o 
rules  aimed  at  the  protection  of  man 
women  frt)m  mantal  control :  Whi 
V.  Uenning,  2  Ph.  731.  But  sincn 
Married  Women's  Property  Act,  ii 
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So  if  personal  property  is  given  to  A.,  with  a  power  to  dispose  of 
it  bv  will  or  "  at  his  death,"  he  takes  an  absolute  interest  (</). 

And  it  is,  of  course,  immaterial  that  the  power  of  appointment 
or  dis|)osition  is  confined  to  a  class  of  persons,  such  as  the  children 
of  the  devisee  or  legatee  (A). 

The  doctrine  applies  even  if  the  absolute  interest  is  not  given  Absolute  gift 
liirectly,  but  is  implied  from  an  indetinitt;  gift  of  the  income  of  ijfe  interest 
tlu'  i)roiiertv  (*).     Thus,  where  a  testator  bequeathed  the  dividends  *"'•  P'wr  of 

,  1-11  -I  I-  r  disposition. 

of  stock  to  a  woman,  to  be  paid  to  her  notwitlistanding  any  future 
coverture,  with  a  direction  that  her  receipts  should  be  a  sufficient 
discharge,  and  that  at  her  death  she  might  leave  it  to  anyone  she 
iliose,  it  was  held  that  she  took  an  absolute  interest  (j). 

And  even  if  words  are  added  declaring  the  testator's  intention 
to  be  that  the  devisee  shall  enjoy  the  property  during  his  life,  and 
by  his  will  dispose  of  the  same  as  he  thinks  proper,  they  do  not, 
of  themselves,  cut  down  tlie  absolute  interest  previously  given  (k). 

On  the  other  hand,  after  an  aj)parently  absolute  gift,  the  testator 
may  go  on  to  use  words  which  shew  that  he  meant  to  give  a 
life  interest,  with  a  power  of  appointment  or  disposition  over  the 
capital  (1).  Thus  a  gift  to  A.,  to  be  vested  in  her  on  her  attaining 
twenty-one,  and  to  be  subject  to  her  disposition  thereof,  followed  by 
a  gift  over  in  the  event  of  her  dying  under  twenty-one  or  without 
disposing  of  the  property  by  her  will,  gives  her  a  life  interest  with 
a  power  of  appointment  by  will  (>«)•  i^o  a  gift  to  A.  "  for  her  own 
absolute  use  and  benefit  and  disposal,"  with  a  gift  over  of  any  part 
remaining  "  undisposed  of "  at  her  death,  gives  A.  a  life  interest, 
with  a  power  of  disposition  by  act  inter  vivos,  but  not  by  will  (n). 
Hut  the  distinction  between  a  case  of  this  kind,  and  a  case  where 


this  doctrine  has  ceased  to  be  of 
importance  :  aet>  Re  Datfttporl,  [1896]  I 
Cli.  361,  post.  In  Farwcll  on  Powcm (p. 
107).  harrymore  v.  Ellin,  8  Sim.  1,  and 
Mtdley  v.  Norton,  14  Sim.  222,  apjiear 
to  bi>  treated  as  correctly  liocidcd,  not- 
witliKlariding  Brown  v.  Bamford,  1  I'll. 
«2();  UarnMv.  Macdougall.S  Boa.  187. 
aiKJ  Moore  v.  Moore,  I  ColL  64;  sed 
c|uspn". 

{if)  Vomber  v.  Oraham,  1  R.  &  My. 
450.  This  was  the  construction  a<lopti-d 
in  Kf  Morllofk'a  Trust,  .1  K.  &  .T.  4r)ti. 
but  the  will  seems  to  be  wrongly 
punctuated. 

(*)  Hotmrlh  v.  Dfwell.  20  Bea.  18: 
llrook  V.  Uionk,  A  Sm.  &  U.  280 ;  and 
cases  on  pivcatory  tnuta,  cit<Ml  Chap. 
.\XIV. 


(i)  ireoie  T.  OUive.  .12  Bea.  421. 

(;)  Soulhouie  ▼.  Bate,  16  Bea.  132. 

(k)  Doe  V.  Thomas,  3  Ad.  &  E.  123.  In 
that  case  the  devise  was  to  a  woman,  but 
nothing  seems  to  have  turnetl  on  this. 

(/)  See  Consinbte  v.  fl«H,  3  Do  O.  *  S. 
411,  and  other  cases  cited  in  Chap.  XIV. 

(m)  Borton  v.  Borhm,  16  Sim.  5.52. 
8e<i  Ahrarne  v.  Aherne,  9  L.  R.  Ir.  144. 

(n)  Re  Pounder,  56  L.  J.  Ch.  113; 
Doe  V.  (jlof-er,  1  (,".  B.,448.  Compare 
Re  I'edroUi'i,  Will,  27  Bea.  683;  Re 
*W,  62  L.  T.  762.  and  Re  Rieharda, 
fl902)  1  Ch.  76  (in  all  of  which  the 
power  of  disposition  was  restricted  to 
purposes  of  mnintenance) :  Re  Thom- 
fon'a  Estate,  14  Ch.  O.  263,  and  I'ennotk 
V.  Pennoek,  L.  R.,  13  Eq.  144  ("  power 
to  take  and  apply  "). 
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the  donee  takes  an  absolute  interest,  or  a  life  interest  with  a  genera 
power  of  appointment,  is  now  difficult  to  draw  (n). 

Where  the  gift  is  for  the  benefit  of  a  person  and  his  children,  it  nia\ 
be  so  expressed  as  not  to  confer  concurrent  interests,  but  to  ijiv. 
the  parent  a  life  interest,  with  a  power  of  appointment  among  tin 
childrcn(o).  In  Re  Haltfa  Trwits(p),  a  sum  was  bequeathed  to  A.  foi 
her  sole  and  separate  use,  "  and  to  be  appropriated  by  her  to  am 
amongst  her  children  in  sucli  shares  as  she  shall  think  propi-r."  A 
predeceased  the  testator,  and  it  was  held  that  the  children  took  unde 
the  implied  gift  to  them,  from  which  it  seems  to  follow  that  if  A 
had  survived  the  testator  she  would  either  havo  held  the  fund  ujmii 
trust  for  the  children,  or  woidd  have  taken  an  estate  for  life  witl 
a  power  of  appointment  among  the  children  (7). 

Where  a  testator  gives  property  to  A.,  and  then  provide."  (.. 
the  case  of  A.'s  dying  without  having  disposed  of  it.  the  questioi 
arises  whether  the  original  gift  is  an  absolute  one,  in  whi<-h  rase  tli 
gift  over  is  repugnant  and  void  :  or  whether  A.  takes  an  estat 
for  life,  with  a  general  power  of  appointment,  followed  by  a  <>ii 
over  in  default  of  appointment. 

Thus,  if  a  testator  gives  property  to  A.  "for  his  own  use,"  0 
"  for  his  absolute  use  and  benefit,"  or  tlie  like,  and  goes  on  t 
provide  that  on  A.'s  death  any  part  of  the  property  not  disposed  ( 
by  him  shall  go  to  some  one  else,  this  gives  A.  an  absolute  interesi 
and  any  part  of  the  property  not  disposed  of  at  his  death  forms  pai 
of  his  estate  (r). 

On  the  other  hand,  the  whole  frame  of  the  will  may  neo;utiv 
the  idea  of  an  absolute  gift.  Thus,  in  Re  Slrimjer's  Entate  (x 
the  testator  gave  to  J.  all  his  property,  with  full  power  to  sell  an 
dispose  of  it  in  any  way  he  thought  fit,  by  deed,  will,  or  otherwis 
and  appointed  him  executor,  but  if  J.  did  not  dispose  of  the  propert; 
the  testator  gave  it  or  the  part  undisposed  of  to  other  persons,  an 
appointed  other  executors :  there  were  various  provisions  in  tl 
will  to  take  effect  after  the  death  of  the  survivor  of  the  testati 
and  J. :  it  was  held  that  J.  took  a  life  estate  with  a  general  powi 
of  appointment.  And  where  a  testator  gave  all  his  proiwrty  1 
his  wife,  "  so  that  she  may  have  full  possession  of  it  and  cnti 


(n)  See  the  cases  of  Be  Stringer,  fl  Ch. 
I).  1  ;  Ue  Jonto,  [18981  1  <^"li-  *^^'  a'"* 
Be  Sanford,  [1901 J 1  Cl\.  93l».  cited  ]Mat. 

(o)  bradshaw  v.  liraishnu;  \  1SR>8J 
1  Ir.  K.  288. 

(p)  23  L.  R.  Ir.  130. 

(q)  Compare  Karke  v.  Abraham, 
[189r.]  I  Ir.  R.  334,  jKwt. 


(r)  Re  Yalden,  1  D.  M.  *  C  iiS ; 
Murlloflc'a  Trust,  3  K.  &  J.  45<j ;   ft 
nell  V.  Jioyd,  [189«i  2  Ir.  R.  071  ; 
Jomn,  [1898]  1  (1i.  438.     See  also 
llunt'ury,  [19041  1  t!i.  415,  itv.rs<d 
apiM-al,  I  im'ij  A.  C.  84. 

(»)  (it'll.  1).  1. 
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power  ami  control  over  it,"  with  a  gift  over  in  the  event  of  her  thing  nur.  xxiii. 
witliout  having  devised  or  appointed  it,  it  was  held  tliai  rthe  tiM)k  ~^ 
ail  estate  for  life  only  with  a  general  power  of  appointnuMit  (<). 
The  decision,  however,  seems  to  have  partly  turned  on  the  fact 
that  the  testator  had  previously  hy  his  will  made  a  different  dis- 
position of  his  property,  including  a  gift  of  the  residue  Vt  his  wife 
alistihitely.  and  that  the  dispasition  above  stated  was  contained  in 
a  I  ndicil. 

A   jwwer  of  appointment  may  he  created  by  infommi  words,  rnformal 
surli  as  words  giving  a  power  of  "  settling  "  or  "  disposing  "  of  *"'^''- 
jnoperty  in  a  certain  way  (m).     But  vague  words  will  not  create 
a  power  if  such  a  construction  is  inconsistent  with  the  general 
sciiciiie  of  the  settlement  containing  them  (r). 

As  a  general  rule,  a  limitation  to  a  jierson  for  life,  und  after 
ills  death  to  his  heirs  and  assigns,  does  not  give  him  a  power  of 
a|)|>ointnient  («•;. 

In  He  Uohh'H  {x),  where  a  testator  gave  a  life  interest  in  [iroperty 
to  A.,  and  on  his  death  ■  gave  all  the  remainder  of  n.y  |»ersonal 
pioprty  which  may  then  exist  "  to  B.,  this  was  held  not  to  give  A. 
a  power  of  disposition. 

Hut  a  gift  of  pro{»erty  to  A.  for  life,  with  full  power  to  will  away 
any  part  at  her  decease,  followed  by  a  gift  over  of  the  residue  and 
remainder  of  what  was  undisposed  of  by  her,  was  held  to  give  her 
a  jiower  of  appointment  over  the  whole  (if). 

In  Alkinson  v.  Jows  (z),  a  testator  gave  one  moiety  of  his  residue  Powercreaied 

upon  trust  for  M.  for  life,  and  after  her  death  as  to  one  half  of  it  \'>  ■7"*' 

,        ,       ,  ,  .    ^  ,  .  "'  '"   limitations, 

as  she  should  appoint,  and  as  to  the  other  half  upon  the  trust.s 

thereinafter  declared  of  the  other  moiety,  which  he  gave  upon  similar 

trusts  for  E.,  with  a  similar  cross  limitation  of  one  imlf  u|)on  the 

trusts  thereinbelorc  declared  concerning  M.'s  moiety  :    it  was  held 


(0  AV  Snnford,  [  I JWI  ]  I  Cli.  !»:19.  See 
Ht  I'uumUr.  5t>  J^  .J.  Ch.  |i;j,  aiitr, 
p.  T!tl ;  ami  Hun-  v.  Abruham.  (I8'.»."i| 
I  Ir.  K.  334.  wht-ri  it  uas  held  that  tin- 
l«i\ttT  was  liinitnl  to  ehililicii,  aiul  in 
default  of  ap|>r,int  mcnt  tliey  took 
(■■lually  ;  Urudnhaw  v.  Jiriuliliuu:  1 11(081 
1  Ir.  I!.  2H8. 

ill)  Iknrhrrnjl  v.  liroome,  A  'V.  R.  441; 
KtHiinly  V.  Keumrly,  Id  Ha.  ItK); 
Ikiviim  V.  Tim/ierson,  4  P.ush.  :{:{4.  iS»M' 
('umiKkey  v.  Huwrinij-Hnnhuri/.  {I'M't] 
A.  C.  84,  wlifif  tiu're  wa«  an  atwoUitc 
(lift,  .subject  to  an  exetuiory  srift  over, 
which  in  its  turn  wan  subject  to  a  jHiwer 
of  a|i{iointment    created    by    informal 


wouU  o.\|)res.<lni.'  the  IcKtator's  conli- 
ili-iice  I  bit  tile  donee  would  ili«|Mise  of 
tIie|iro|)eityfortlieb.-iielitoftlieobject.s 
of  the  Lift  <.%,,:  .sw  Cliap.  X,\IV. 

(r)  Win  dnitUn  \.  t'lKt-riH.  84  1,.  T. 
".4.-.. 

(«•)  Slilmiin  V.  hiiie,  [l!KM|  2  K.  li. 
74.*i.  in  which  Tnim-r  v.  Mrrtull.  Wilh-s. 
Vt'i,  :iiid  Qneiiled  v.  Mirhilt,  24  I,.  .1.  ('h. 
722.  are  dixcnsaed.  .Seeal.><o  liiinikmiin 
V.  .S'wiiM.  I ..  H.,  7  K.v.  271. 

(.r)  m  I..  T.  :t.-iM.      0,,„pHre  lie  Th„m 
■•<un'a  Esliiu.    14  Ch.    1).   203,  and    the 
other  ca«e«  eited  supra,  p.  7!tl. 

(y)  (,'oitkt.  V.  Fiimiiiii.  7  Taunt.  122. 

(.'■)  Johns.  24<i. 
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that  the  effect  was  to  give  M.  and  E.  between  them  a  power  c 
disposing  of  the  whole  of  the  testator's  residuary  estate. 

Wiiere  a  tesUtor  gave  the  income  of  his  property  to  his  wife  f( 
life,  and  directed  that  in  case  the  income  should  not  be  sufficici 
she  was  to  use  such  portion  of  the  projKTty  as  she  might  (l.ei 
exjwlient,  and  that  on  her  decease  "  what  was  left "  of  the  i)roi)cr1 
should  be  divided  among  certain  persons  :  it  was  held  that  the  wi 
had  a  general  power  of  appointment  over  the  capital  during  h 
life,  but  the  question  whether  she  could  appoint  by  will  was  n 
decided  (a). 

A  gift  to  A.  for  life,  followed  by  a  general  power  of  appointnie 
and  a  gift  in  default  of  appointment  to  A.'s  executors  or  adinini 
trators,  seems  to  confer  on  A.  an  absolute  interest  (6). 

What  wor.1-.  Ill  lirigtow  V.  Skirrow  (66),  a  testator  gave  leaseholds  upon  t 
t^iumenury  same  trusts  as  his  wife  might  declare  with  respect  to  the  dispositi 
power.  of  her  residuary  personal  estate  by  her  will :  it  was  held  that  tl 

gave  her  a  general  t«'stamentary  power  of  appointment. 

A  power  to  appoint,  without  8a)'ing  in  what  manner,  or  a  jx.v 
to  appoint  "  by  writing,"  or  "  by  deed  or  otherwise,"  authoiii 
an  appointment  by  will  (c).  And  if  ..le  power  is  to  appoint  bj 
"  writing  "  or  "  instrument "  executed  with  certain  present 
formalities  (such  as  sealing  and  delivery,  or  attestation),  it  ir 
be  exercised  by  a  will  executed  with  those  prescribed  formal, 
but  it  cannot  be  exercised  by  an  ordinary  will  (d). 

A  gift  of  property  to  A.  for  life,  and  "  at "  or  "  after  "  hi.«  deoea 
to  such  persons  as  he  shall  appoint,  or  to  be  "  at  his  disposa 
gives  A.  a  power  of  appointment  by  deed  or  will  (e),  unless  so 
words  are  added  (such  as  "  leave  "  or  "  will "  or  "  bequeath  ")  wli 
imply  a  testamentary  disposition,  in  which  case  the  power  can  o 


(a)  Re  Rirhardu,  [1902]  I  Ch.  16.  See 
Re  Pedrotti'a  WiU,  27  Beav.  583  :  He 
For.  62  L.  T.  7(52;  Re  Rowland,  86 
I...T.  78;  ante,  p.  4<i4. 

(6)  Chap.  XXXIII. 

(W,)  27  Bea.  58.^>. 

(c)  Sugden  on  Powers,  214 ;  Lt»le  v. 
Lisle,  I  Br.  C.  C.  533  ;  TayUtr  v.  Meads, 
4  1).  J.  &  S.  597.  In  Doe  v.  Olmvr  (1 
C.  B.  448),  a  gift  over  in  the  event  of  A. 
not  disposing  and  parting  with  hia 
interest,  was  held  not  to  authorize  a 
disposition  by  will ;  but  see  Holmea  v. 
Godson,  8  D.  M.  &  G.  16«. 

(d)  Taylor  v.  Meads,  supra  ;    Kibbet 


V.  Lee,  Hob.  312 ;  Orange  v.  PiekJ 

4  Dr.   363:   West  v.   Ray.  Kay.  3 

Smith  V.  Adkins,  L.  R.,  14  Kq.  402, 

cases  there  cited. 

(e)  Tomlinson  v.   Dightun,   1   P. 

149  ;   Kx  parte  Williams,  1  J.  &  W. 

Reith  V.   Seymour.   4   Russ.    2t)3 ; 

Davids'  Trusts,  Johns.  495  ;  Ilumb 
Bowman.  47  U  J.  Ch.  62  ;  Re  Jaeh 
Will,  13  Ch.  1).  189:  where  the  ( 
Kennedy  v.  Kingstcm,  2  J.  &  W. 
Reid  V.  Reid,  25  Bea.  469  ;  and  *'re( 
V.  Pearson,  L.  B.,  3  Eq.  668.  are  d 
proved.  Af  to  Woodmck  v.  Renm 
Ph.  72,  sec  post,  p.  824. 
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b«'  exercised  by  will  ( ').  80  if  the  donoe,  Iwing  a  married  woman, 
is  restrained  from  alienating  the  corpus  («;). 

On  the  other  hand,  a  gift  of  a  life  estate,  followed  hy  a  power  of 
disposition,  may  be  so  exi)re88ed  as  to  ronfinc^  the  power  to  acta 
iiitiT  vivos  (A),  or  to  give  the  donee  an  absolute  interest  (»). 

ill  Re  linUim  Estnles  (/),  it  was  held  that  a  power  to  create  a 
jointure  conferred  by  a  private  act  of  15:5'),  vhs  exiTcisenble  by  a 
testamentary  instrument,  although  tfie  power  of  dis|)osing  of  land 
by  will  did  not  exist  before  1510. 

If  a  power  is  exerciseable  by  any  writing  executed  by  the  donee 
in  the  presence  of  two  witnesses,  iiiid  he  executes  a  document  of  a 
testamentary  character,  this  is  "  a  writiiij;  in  the  nature  of  a  will 
in  exercise  of  a  power  "  within  the  definition  contained  in  sect.  1  of 
the  Wills  Act,  and  nuist,  therefore,  com|)lv  with  thi'  rerjuirements 
of  sect.  9  (/t). 

In  Re  Broad  (/),  it  was  held  that  if  a  power  is  exerciseable  by  will, 
or  by  "any  writing  purporting  to  be  a  will,"  it  may  be  exercised 
by  a  document  purporting  to  be  the  will  of  the  donee  and  signed 
by  him,  although  insufficiently  attested  and,  therefore,  incapable 
of  probate. 

Where  a  te.stator,  after  giving  his  wife  a  life  interest  in  his  property, 
continued  as  follows  :  "  And  I  devise  and  empower  her  by  her  will 
or  in  her  lifetime  to  dispose  t)f  my  estat.^  in  accordance  with  my 
wishes  verbally  expressed  by  me  to  her,'  it  was  held  that  the  clause 
purporting  to  give  the  wife  a  pf)wer  of  disposition  was  void  for 
uncertainty  (m). 


rRAP.  xxin. 


Powercrrnliil 
Itpforr  Stat  lite 

of  IX'viWH, 


WriliiiK  in 
till-  iialurf 
of  a  will. 


WritiiiK 
]Mir|H>rting 
to  lie  a 
will. 


Uncertainty. 


(/)  D<if  V.  ThmUy,  10  East,  438; 
WaUk  V.  ^yalU)^ger,  2  R.  &  M.  78  ;  Paul 
V.  Ilewftton,  2  My.  &  K.  434;  Mmri-  v. 
Kfullml,  lit  L.  R.  Ir.  mi  Siv  Cruuy.i  v. 
Ctilmiiii,  !•  Vi'H.  31!l. 

{(/)  Archibald  v.  Wrii/ht,  9  Sim.  Kil  ; 
Re  Flowers,  55  L.  .1.  Ch.  200.  AcconU 
ing  to  Re.  Waddington,  [1897 J  W.  N.  (i, 
a  mere  rciitraint  on  anticipation  <Joes 
iinr  have  tlii.t  effpct. 

(/li  l;e  T/Miniuin's  Estate,  14  Cli.  D. 
2t)3,  ii  ii!  other  i  *scm cited  in  Chap.  XIV. 

U)  Jit  Jmitu,  [1898]  1  rii.  43S.  and 
otiitr  casts  cit<'d  in  Chap.  XXXIV. 

i/)  [190312Ch.  4fil. 

(k)  R>  Barnett,  [19()8j  1  Cli.  402 ; 
Hainhtidiji-  v.  Smilh,  8  Sim.  8(i ;  He 
fkilg's  UrttUrwnt,  25  Rph.  450. 

il)  Re  Broad,  |I901]  2  Ch.  8«.  In 
Oullan  V.  Grove,  2^  Ik-a.  64,  Romilly. 
.M.R.,  refused  to  treat  a  portion  of  a 
July  signed  and  attested  will  (the  other 


portion  having  l>ron  destroyed)  as  a 
writing  "  purjxirting  to  !)«■  a  will."  And 
.see  Jie  EdinuruiUtne,  49  \V.  R.  555,  where 
a  testamentary  d(x;ument  insufticiently 
attested,  and  not  referring  to  the  power 
or  the  property  subject  to  it,  waa  held 
not  to  be  a  "  writing  duly  executed." 
In  lie  BarncU,  xupm,  some  doubt 
seems  to  have  bw-n  felt  by  Warring- 
ton, J.,  whether  the  decision  in  J{e 
Broad  was  correct,  having  regard  to  the 
delinition  of  "  will  "  in  s.  1  of  the  Wills 
Act. 

(m)  /fc//ctf€y,ll902]2Ch.8«6.  Com- 
pare JliicU,  \.  Hri-tou:  10  ,Jur.  N.  S. 
100.5.  It  is  Imnlly  iieeessiuy  to s:iy  that 
a  power  to  appoint  to  A.  or  H.  is  not 
open  to  objiciioii  on  the  score  of  uii- 
eertaiiity  .  si'e  Lonijmiirt  v.  Briuim,  7 
Ves.  124,  ami  other  cases  cited  in  Chaps. 
XIV.  and  XVm. 
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eiu,.  „ni.       A  general  power  will   not   be  cut  down  to  a   special  p.. 
~  except  by  express  wonla(iM). 


Contingont 
power. 


Power  given 
to  contingent 
person. 


Whore  con- 
tingency docs 
not  hiippcn. 


in.  When  and  by  whom  exerclMftbl*.  The  general  princ  ipl 
i«  that  a  iwwer  given  to  a  designati-d  person,  to  V)e  exercised  111-., 
a  contingency,  can  be  well  executed  before  the  contingency  \\^>\,.n 
Thus  if  a  woman  has  a  power  cxerciseable  by  will  in  the  evii.t  . 
her  marriage,  she  can  exercise  it  before  the  marriage  (»). 

A  general  power  given  to  the  8ur>'ivor  of  two  persons  can  »)e  m 
exercised,  during  their  joint  lives,  by  the  will  of  the  one  who  tun 
out  to  be  the  survivor  (o).  And  the  same  i.rinciple  would  n^m 
to  apply  to  any  general  power  given  to  a  contmgent  person  wl 
eventually  proves  to  be  the  person  entitled  to  exercise  it  (p). 

A  different  rule  seems  to  apply  to  special  powers.  Thus  in  J 
Moir'a  Tmds  (q),  a  special  iwwer  was  given  to  A.  and  B.,  exerciwal 
by  deed  during  their  joint  lives,  and  in  default  of  such  appointnu- 
by  the  survivor  by  deed  01  will :  it  was  held  by  liacon,  V.-C,  tl, 
it  was  not  well  executed  by  the  will,  made  during  the  joint  hvos, 
the  actual  survivor. 

A  power  exerciseable  by  persons  answering  a  particular  do8cr.|)ti 
at  a  certain  time,  cannot  be  exercised  by  i^rsons  who  answer  tl 
description  at  a  different  time  (r). 

It  is  hardly  necessary  to  say  that  if  a  power  is  limited  to  ar 
upon  a  contingent  event  which  does  not  happen,  the  power  m  . 
exerciseable.  Thus,  if  property  is  settled  upon  such  trusts  a, 
married  woman  shall,  in  the  event  of  her  predeceasing  her  husba: 
bv  will  appoint,  the  power  is  not  well  exercised  by  a  will  made  dur 
coverture,  if  she  survives  him  {s).  But  if  the  words  of  cont.nge. 
are  ambiguous  or  obscure,  regard  will  be  paid  to  the  gen^ 
scheme  of  the  insti  iment  creating  the  power  (t). 


(m)  J/oriinfc»  V.  S»«>H,8Sim.  ."xil. 

(fl)  I^an  V.  Hell,  \  C.  B.  872.  and 
other  cases  citeil  Farwcll,  144. 

(o)  Thoman  v.  .InnfH,  I  D-  •!•  *  f'-  '", 
•>  .1  *  H.  475.  The  dcciwion.M  in  .Mnf- 
Adiim  V.  Lo<jim,  3  Hr.  C.  C.  310,  ami  Doe 
V.  Tomkinson.  2  M.  &  S.  UiT..  ncem  to 
have  been  rendered  obsolete  by  the 
WillH  Act. 

(p)  Farwell.  15.\  It  does  not  seem 
to  have  been  decided  whether  a  giMural 
power,  expres-xlv  made  exerciseable  by 
the  survivor  o«  two  iientona  atUi  the 
dcAth of  the  other,  can  be  exercise"!  bv  a 
will  made  during  (heir  joint  lives  by 
the  nercon  who  eventually  -tirvives. 

(q)  4t5  L.  T.  723.     In  Cut  v.  Cave, 


8  D.  M.  &  G.  131,  and  Rt  Blarkhtirn 
Ch.  U.  75,  the  power  was  exprf 
maili-  exerciseable  after   the  death 

one.  _.     .  ,, 

(r)   Vatentine   v.    f!«:»im<m«,   |1 

1  Ir.  R.  83.  ^^.        , 

(»)  Price  V.  Porter,  Ki  Sim.  1 
TrimmeU  v.  FeU,  10  Bea.  r.37 ;  »i 
V.  SobU,  L.  R..  7  H.  L.  580 :  Pe  C 
43  Ch.  V.  12.  Compare  Van  Grulti 
Foxwell,  84  U  T.  545.  As  to  the 
of  married  women  disposing  of  i 
separate  eatate.  w  ante.  C|i»P  '' 
It)  WilUnson  v.  TkornhiU,  tU  I 
3«2.  As  to  the  doctrine  of  Aeeli 
Ward,  see  Chaps.  XXXVII  and  1.) 


WHKN    AND    BY    WHOM    KXERCIHK.VBLK. 


7J»7 


A  |Miwer  limitwl  to  arisp  upon  a  future  or  {-ontiuKPrit  ••voiit  must    <h*p.  xxm. 
1h-  diHtingiiwhwl  from  u  |M>w«'r  whitli  takt«H  cllcct  upon  u  future   Kiiiiin~pviMii. 
ivi'iit,  but  is  presently  exerciseultle.     The  former,  not  Imng  exerciwe- 
atile  In-fore  the  event  u|M>n  whieli  it  in  limited  to  arise,  lmp|i4>iiH,  in. 
It  seeniH,  void  for  remoteness,  unletw  the  event  is  such  th«t  it  must 
h!ip()en  within  the  lesjal  (icrifHi  (u). 


izsimon/i,   1 1894] 


In  Blitihl  V.  Hartnnll  (e).  Fry.  J.,  said  :  "  I  think  that  when  a 
power  of  ap|«>intment  amongst  a  class  of  |)en«ons  is  given,  the  ap- 
[Miintor  must  know  the  cla.Hs  — must  be  al)lp  to  ascertain  the  class 
amongst  whom  he  or  si.e  is  m  divide  the  |irojH'rty.  It  is  a  discre- 
tionary power  to  be  exercised  with  reference  to  the  re^jM-ctive 
circumstances  and  merits  of  the  j)er8oiis  who  ure  to  take,  and 
that  cannot  be  exercised  where  the  jK-rsons  are  not  known." 
Hut  this  statement  was  not  necessary  for  the  decision  of  the  ease, 
and  is  generally  considered  to  be  incorrect  («•)• 

A  power  to  appoint  among  several  objects  is  not  necessarily 
defeated  by  the  death  of  any  of  them  (t). 

A  power  to  appoint  by  will  to  any  "  exi>(  ing  member  of  my  family  " 
means  a  member  living  at  the  date  of  t\:<-  will  creating  the  power  (y). 

Where  under  a  settlement  the  husband's  life  interest  is  deter- 
minable on  bankruptcy,  it  is  a  (piestion  of  lonstruction  whether 
this  puts  an  end  to  his  power  of  appointment  (//'/). 

If  a  power  is  exerciseable  by  will,  and  the  donor  reipiires  that  it 
shall  be  exercised  within  a  certain  jieriod.  the  «|ue»tion  arises 
whether  he  merely  means  that  the  will  shall  be  made  within  the 
period,  or  whether  he  means  that  the  will  must  become  operative 
by  the  death  of  the  donee  within  the  peritxl.  As  a  general  rule, 
it  seems  to  be  sufficient  that  the  will  should  be  made  within  the 
j)eriod  (z),  but  it  may  appear  from  the  context  or  general  scheme  of 
the  instrument  creating  the  power,  that  the  donor  retpiiies  the  will 
to  become  operative  by  the  death  of  the  donee  during  the  prescribed 
period  (zz). 


Wlli-llirr 

l»llj(H't.«*  (if 

Hpit'iiil  piiwer 
mtixt  bu 
kiiiiwii 

to  dotMH'. 


|h)  Marsden  on  Perp.  238.  Compare 
(,V»(di>r  V.  Jnhiuon,  18  Ch.  I).  441  ; 
(iDodicr  V.  Edmunds,  \  1893]  3  Ch.  455  ; 
might  V.  HnrlnoU,  19  Ch.  U.  294 ;  and 
the  other  cases  cited  ante,  pp.  3U7  acq. 

(r)  19Ch.  D.  294. 

(u)  See  Farwell,  14H.  As  to  the 
pnint  dwidrd  in  the  rjmp,  soo  p.  310. 

(z)  See  jxxit.  Chap.  XLIV. 

(y)  Sinnott  v.  Wakh,  5  L.  R.  Ir.  27. 

[yy)  HamtU  v.  HametU,  2  D.  F.  4, 
J.  456;  WkkKam  v.  Wing,  2  H.  &  M. 


43«;  PotUw  llrllim.  I..  R..  11  Kq.  4.33; 
^e  Aylu-in,  L.  R.,  Ifi  Eq.  SSTt ;  Rr  Stout' a 
KkIhI,,  Ir.  R.,  3  E(|.  ti2l.  18  \V.  R.  222. 

iz)  Hi  ///i««/ic,«M.  |l!M«t]  2  Ch.  297, 
when-  Ihecaiti'H  of  Uitrnlutm  v.  Hi-nnill. 
2  Coll.  2.'->4.  1  I).-  (!.  &  .S.  513,  and 
Cnw  V.  Coif.  8  U.  M.  &  (J.  131,  aro 
diw-nsspd.  In  liamham  v.  Bennett  tlu^ 
inntrumpnt  appears  to  have  been  a 
f  abricat  ion. 

(iz)  Cooper  v.  Martin,  L.  R.,  3  Ch.  47  ; 
Pottt  V.  BriUon,  L.  R..  U  Kq.  433. 


Death  of  nno 
of  several 
object*. 


I'ower  ti> 
bo  exercised 
within 
a  certain 
period. 
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ciii>r.  x*m.  IV.  FormaUtiM  to  b«  obwrved.  In  the  rwc  c,f  pow, 
^il^,  Act.  which  an-  expn'ssly  ma<U'  cxerciHoal)le  by  will  (a),  regard  must 
••  >*'•  had  to  wet.  K)  »{  the  WilU  Act,  which  enacta  that :  "  No  appou 

mcnt  made  by  will,  in  .xcrciHO  of  any  power,  shall  be  valid,  unk 
the  same  be  executed  in  manner  hereinlM'fore  reiiuired  ;  and  evi- 
will  executed  in  maimer  hereinlM'{«ire  required  slwll,  so  fur 
resjM'cta  the  exi'cution  an<l  attestation  thereof,  bc^  a  valid  execiiti 
of  a  power  of  appointment  by  will  notwithstanding  it  shall  hu 
been  expressly  reijuired  that  a  will  made  in  exercise  of  such  pow 
aiiould  Ije  executed  with  Boni<>  additional  or  other  form  of  executi 

or  solemnity." 

Acconlingly, a  testamentary  puw.r  of  appointment  created b.f, 
the  Wills  Act,  is  properly  exercised  by  a  will  executed  with  I 
formalities  required  by  the  act  (b). 

Thifl  enactment  does  not  prevent  the  donor  of  the  power  fr 
impising  conditions  or  restrictions  not  relating  to  the  formalil 
of  execution.  Thus,  a  sjwcial  power  which  is  exerciseable  by 
Burvivor  of  two  i>er8on8  after  the  death  of  the  other,  cannot 
exercised  by  one  during  their  joint  lives,  even  although  that  . 
survives  (c).  So  a  power  made  exerciseable  by  will  exprei 
referring  to  the  power,  cannot  be  exercised  in  any  other  way  (d). 

The  Wills  Act  provides  (sect.  1)  that  in  the  construction  of  the 
the  word  "  will "  shall  extend  to  "  an  appointment  by  wiU  or 
writing  in  the  nature  of  a  will  in  exercise  of  a  power."  In 
BnmcU  (e),  a  fund  was  settled  by  A.  upon  certain  trusts,  sub 
to  a  proviso  that  it  should  be  lawful  for  A.,  by  any  deed  or  do( 
writing  or  writings,  with  or  without  power  of  revocation,  to  be 
her  duly  executed  in  the  presence  of  two  witnesses,  to  revoke 
of  the  provisions  of  the  settlement  and  to  appoint  other  trust 
their  place.  She  sijjned  a  document  by  which  she  did  not  in  te 
revoke  any  of  the  provisions  of  the  settlement,  but  she  dealt  \ 
the  settled  fund,  and  with  other  property,  and  directed  that 
funeral  expenses  should  be  paid.  This  document  was  signed 
her  in  the  presence  of  two  witnesses,  but  as  her  signature  was 
placed  at  the  foot  or  end  thereof,  it  could  not  be  proved  as  a 
It  was  held  that  this  was  a  writing  in  the  nature  of  a  will  in  exei 


(a)  As  to  powers  exerciseable  by 
"  writinit,"  4c.,  sep  ante,  p-  T'-*. 

(6)  Hubbard  v.  Leea,  L.  B.,  1  Ex.  255  ; 
Freme  v.  CUmtnt,  19  Ch.  D.  499.  po-st, 

**'  (<•)  Cave  v.'Crtve,  8  D.  M.  &  G.  131 ; 

Re  HlaclAum,  43  Ch.  D.  75, 1»»r,  p.  83^. 

(d)  PhMipt  V.  Cayky,  43  Ch.  D.  222. 


post,  p.   809.     ThU  statement  is 
only  accurate  so  far  as  rclatos  to  a] 
powers  :  see  Se  Waterhaiue,  and 
cases  cited,  post  p.  805. 

(e)  [ia08 1 1  Ch.  402.  As  10  fie  i 
[1901]  2  Ch.  86  ("  writing  in  the  n 
of  or  purporting  to  be  a  will " ),  see 
p.  795. 


rORM\LITIK8   TO    9t    oBHKUVKII. 

of  a  power,  and  not  bt^ing  oxecuU>(l  in  accordaii.  i-  with  sort.  9  of  the 
HOt,  it  wa»  invalid  as  an  exen  (<•>  of  the  fw.wer.  If  th«  document 
had  been  confined  to  an  immodiatc  ilixptMition  of  the  aetth-d  fund, 
it  would  apparently  have  Ijeen  valid. 
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<M4t".   xxm. 


Ik-fore  the  WilU  A 
favour  of  certain  |HTsiona,  e8p«»cially  the  wife  andchiidr.ii  (or  adoptwl  ''•'«•'**" 


the  Court  would  in  certain  cases  and  in    A^lm« 

Ji-frctiv 
pxrcution 


children)  of  a  testator,  aid  the  defective  exerutioii  of  a  power  l.y 
his  will.  Thus,  it  a  power  re<iuired  to  be  exercim-d  by  a  wUI  signed 
in  the  presence  of  two  witnessoM,  and  the  testator,  by  a  will  un- 
attt.Hted.  or  onlv  attested  by  one  witi      .,  ex-rcisei'      m  fiiviMn  -,f 


•iiity  would,  as  u 
I      '^nt  since  t': 
'     ■•     .    '  cannot 
t  itvtary    (Hjuirc- 
•xerution 


his  children,  oi     f  one  or  more  of  his  rhildrii) 

ircii'-ral  rule,  hola  it  to  be  properl\  exerciseu 

WilLt  Act,  a  power  which  requires  to  bt  exerc 

be  exercised  by  a  will  not  complying  with  the 

iiientf,  and  the  Court   has  no  juristiiction  to 

whicii    is    defective    in    this    r^-spect   {,j),   unless  t.,,:   testator  ia 

doinii  iled  abroad,  and  special  formalities  are  prescribed  (A). 

The  old  doctrine,  however,  applies  to  jri)werH  which  are  exer- 
cisable by  deed.  Thus  in  Bruce  v.  Bruce  (i),  a  jH-rson  who  had  a 
power  of  appointment  by  deed  exercised  t  by  will,  dul-  'v  cuted, 
in  favour  of  her  children,  and  '  .as  held  to  ht-  n  good  « ,.  nition  of 
the  power.  But  in  nxirh  a  case  the  will  must  be  exeiutcvl  in  accor- 
dance with  the  requinrnenta  of  the  Wills  Act,  by  reason  of  the 
definition  of  "  will  "  contained  in  the  act  (/). 

There  was  formerly  some  question  a.',  to  tlie  pro|K'r  functions  of 
the  Court  of  Probate  and  the  '  'ourt  of  Construction  with  regard 
to  the  operation  of  a  testamentary  appointment,  and  it  was  at  one 
time  thought  that  the  Judicature  Acts  would  make  a  difference 
in  the  practice  (i).  This  do.s  not  appear  t..  have  been  the  case, 
and  the  practice  as  now  settled  may  i»>  sta;  u  as  follows  :— 


(/)  Wata  V.  Holmu,  9  Mod.  486 ; 
Lwrna  V.  Lurena,  5  Bea.  249  ;  Hume  v. 
Hitnddl,  6  Madd.  331  ;  Mnrae  v.  Martin, 
34  Bfa.  500  (as  to  this  case,  see  Jie 
Walker,  fl908]  1  Ch.  5«0). 

(g)  Jie  Kirwan'i  Tnuls,  25  Ch.  D. 
373. 

(A)  Re  Walker,  [1908]  1  Ch.  560. 

(i)  L.  R..  11  Eq.  371  ;  Sneed  v.  Snred, 
Amb.  U  ;  CcH>perv.  Martin,  L.  R,3  Ch. 
47. 

())  See  He  Bamttt,  [1908]  1  Ch.  402, 
supra.  As  to  the  case  of  Kennard  v. 
Kennard,  L.   R.,  8  Ch.   227,  see  Be 


Kirwan'a  Trustj,,  23  Ot.  t>.  373. 

(k)  See  thi'  remarlw  in  th.-  4th  edition 
of  tliis  work  (p.  29  seq.),  where  the 
followms;  cases  are  oitod  :  Drnptr  v 
Hitch,  1  HaKg.  «74  ;  Stetviu  v.  Unmrelt, 
13  Ves.  139  ;  Jiarne*  v.  I  intent, .'',  Mo(i. 
P.  C.  C.  201.  10  Jur.  233.  4  No.  Cns. 
Supp.  XXXI.  ;  Tatnnll  v.  Hankey,  2  Moo. 
P.  C.  C.  342 ;  De  Chutelatn  v.  De  Pon- 
Itgny.  1  Sw.  &  Tr.  411.  29  L.  J ,  ProK 
147  ;  Paglar  v.  Tongue,  h.  R..  1  P.  *  D. 
168 ;  In  b.  Fenwick,  ib.  319  ;  /»  6.  Mui- 
day.  1  Curt.  690;  Dou^Uu  v.  Coo;>t 
3  My.  &   K.    378;    Ward   v.     Ward, 
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CHAP.    XXIII. 

Probntc, 

when 

necessary. 


I'OWKB.S    OF    .\PPOINTMENT    .VNO    DISPOSITIOS. 


<)\V 


Effect  ..1 
pro  bat''. 


Englinh 
domicil. 


Lord  KingH- 
down's  Act. 


Will  in 
EnRlish  form 
by  testator 
domiciled 
abroad. 


(1)  \  testamentary  appointment  in  exercise  of  a  power 
personal  estate  is  inoprative  unless  dtily  proved  or  reco^-  uze.i  b; 
the  Court  of  Probate  as  a  will  {/).  Under  the  old  law,  a  will  ni..,.) 
exercisin.'  a  power  over  real  estate  did  not  require  to  be  prov,-, 
and  in  the  case  of  a  married  woman  was  not  entitled  to  1, 
proved  (m)  But  since  the  Married  Women's  Property  Act,  ISs; 
the  will  of  a  married  woman  can,  it  seems,  be  proved  as  a  matt- r , 
course  in  every  case.  And  where  a  i>er8on  makes  a  will  m  exerc.^ 
of  a  general  power  over  real  create,  and  dies  after  lb9(,  it  so.rr 
that  it  must  be  proved  (n). 

(•>)  Grant  of  probate  (o)  =  ■  elusive  as  to  the  testamentar 
character  of  the  document  proveu.  It  only  remains  for  the  (■„,„ 
of  Construction  to  determine  whether  the  necessary  formalm. 
have  been  complied  with  (/>),  and  whether  in  other  respcts  tl 
power  has  been  duly  exercised  (-/). 

(3)  In  the  case  of  a  "1  executed  in  accordance  with  Enfih 
law  by  a  person  douuc.  d  in  England,  the  probate  is  sulh.  u. 
evidence  of  the  due  execution  of  the  power,  so  far  as  formahtv 

are  concerned  (r).  ,      t      i   i/-       i       ■     * 

(4)  A  will  admitted  to  probate  under  Lord  Kingsdown  s  A 
is  not  a  gocKl  exercise  of  a  testamentary  power  of  appomtnuM, 
unless  executed  in  accordance  with  sect.  10  of  the  \Vills  Act  (s). 

(5)  A  testamentary  document  exercising  a  power  of  appmntnier 
executed  in  accordance  with  the  requirements  of  English  law  1 
a  person  domiciled  abroad,  is  recognised  by  the  English  Courts 
a  testamentary  instrument,  although  not  valid  as  a  will  accord,, 
to  the  law  of  the  appointor's  domicil.  The  modem  practice 
not  to  grant  probate,  but  letters  of  administration  with  the  y> 
annexed  If  the  appointor  is  a  married  woman,  the  grant  is  limit 
to  the  appointed  property,  unless  the  husband  consents  to  a  genei 
grant  being  made  {/). 

1 1  Beav.  377  :  D'lhiart  v.  Harlnens, 
34  Beav  324  ;  In  b.  Hallyburtoii, 
L.  R..  1  P.  &  D.  90 ;  In  b.  Tharp. 
3  P  D    70. 

(/)  KosM  V.  Ewtr.  3  Atk.  1<«).  As  to 
probate  in  British  colonics  and  ikw- 
Jessions  abroad.  «-e  Re  Tootnr^  TniMs, 
23  Ch.  D.  r.32 ;  Re  yallance,  24  tli.  1>. 
177     Colonial  Probatos  Act.  !892. 

(m)  In  b.  TomliiumH.  0  P.  D.  209 ; 
l»b.HornhuekU,\oP.V.  149. 

(n)  Und  Transfer  Act,  1897. 

(o)  This  includes  a  grant  of  admmi!<- 
tration  with  the  will  .vnnexed  :  see  tie 
Pnce.  1 1900)  1  Ch.  442.       „  „  ,    .    „ 

(p)  Dvuglas  v.  Coopf.r,  3  Myl.  «  Ik. 


378  :  D'lUuirt  v.  Hmkne-ti,  34  Bca.  3 
(q)  Paglar  v.  Tongue,  L.  R.,  1  P.  & 

V)  See  Ward  v.  Ward,  U  Bea.  3 
a  case  under  the  old  law. 

(»)  He  Kirwan'a  TrmUi,  2.">  Ch. 
373  ;  Hummel  v.  Uumviel,  (1898]  I  i 
042  See  the  remarks  on  these  d( 
sions  in  Be  Price,  [1900J  1  Ch.  442. 

(f  In  b.  Alexander,  29  L.  J.  P.  1 
In  b.  Hnllyburton,  L.  R..  1  P.  *  U.  I 
/rt6.  WitAer,  [1898]P.  209:  Ixh.l 
fond,  [1896]  P.  247 ;  In  b.  1  am 
flOOl]  P.  330;  fie  Baker  a  ScW'ir 
7'rM»»«,ll908]\V.  N.  Itil  ;  Muiphy 
DticUtr,  11909]  A.  C.  440. 


rf,  U  Be«.  377. 


FORMALITIKS    TO    BE    OBSERVED. 

(())  Where  a  power  is  exerciseable  by  will,  and  the  donee  is  domi- 
(ili'd  abroad,  a  will  executed  by  him  in  accordance  with  the  law 
of  Ilia  doniicil  and  recognized  as  a  valid  will  by  the  Court  of  Probate 
in  England,  although  not  executed  in  accordance  with  the  formali- 
ties required  by  English  law,  oi)erateH  as  an  exercise  of  the  power 
if  an  intention  to  exercise  it  appears  by  the  will,  and  if  no 
special  formalities  are  prescribed  by  tlie  instnimcnt  creating  the 
power  («)• 

(7)  In  such  a  case  as  that  last  supposed,  if  special  formalities 
are  prescribed  by  the  instrument  creating  the  power,  and  they  are 
not  observed  by  the  testator,  the  defective  execution  may  be  aided 
by  the  Court  in  accordance  with  its  general  principles  (v). 

(8)  In  a  case  falling  within  (5)  or  (6),  the  appointment  takes 
effect  according  to  English  law,  and  not  according  to  the  law  of 
the  appointor's  domicil.  From  this  follow  two  corollaries :  first, 
the  appointor  may,  by  exercising  the  power,  dispose  of  the  property 
in  a  way  not  permitted  by  the  law  of  his  domicil  («■) ;  and  secondly, 
a  general  devise  or  bequest  contained  in  the  will  operates  a?  an 
exercise  of  a  general  power  under  sect.  27  of  the  Wills  Act,  if 
the  appointor  shews  an  intention  that  his  will  should  take  eflect 
according  to  English  law,  but  not  otherwise  (;r). 

(9)  In  a  case  where  the  provisions  of  the  Wills  Act  do  not  apply, 
if  special  formalities  are  required  by  the  instrument  creating  the 
power,  and  the  donee  is  domiciled  abroad,  it  is  not  sufficient  that 
the  instrument  purporting  to  exeroisc  the  power  should  be  a  will 
according  to  the  law  of  the  domicil ;  it  must  also  comply  with 
the  terms  of  the  power  (y). 

(10)  According  to  Murray  v.  Cham  per  no  wne  (z),  a  will  made  in 
exercise  of  a  power  to  appoint  land  must  be  executed  in  accordance 
with  the  formalities  required  by  the  lex  loci,  and  a  will  so  executed 
is  a  valid  appointment,  although  the  will  itself  is  invalid  by  the 
law  of  the  testator's  domicil.  In  tl;».  same  case,  it  was  held  that 
where  a  person  has  a  power  of  appointing  the  proceeds  of  sale  of 
land  subject  to  a  trust  for  sale,  but  not  sold,  the  power  is  to  be 
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CtlAT.  xxm. 

Will  in 
(un-ign  form. 


HcfiKlivo 
execution. 


Tt'Htampnt- 
ary  capacity. 


Where  npccial 
forinaliticH 
niu!<t  l>o 
obscrvcil. 


Land. 


Trust  for 
Hale. 


(u)  D'Huart  v.  Harkneu,  34  Bea. 
;)24 ;  Rf  flarman,  [  1894]  3  Ch.  WT  ;  Re 
I'rm.  [IriOO]  1  Ch.  442;  Re  Walker. 
|190S]lCh  OflO. 

(t.)  Re  Walker,  [1908]  1  Ch.  560. 

(tt)  Rt  Hernando,  27  Cli.  U.  284; 
Poueij  V.  Uordern,  [1900]  1  Ch.  4!»2  ;  «e 
n-M,  76  L.  T.  402  ;  Re  iligret,  [lUOi] 
1  Ch.  547.  ■>     '  1        I 

(i)  Re   Price,   supn  j     St   D'E*U'$ 

J.— VOL.   I. 


aeUkmtnt  Tnuts,  [1903]  1  Ch.  898- 
Re  SchoUfield,  [1005]  2  Ch.  408, 1 1907] 
I  (li.  6(«;  Re  liaker't  SeUlemeM  Trusts 
[1908]  W.  N.  161.  • 

iy)  Barretto  v.   Young,  [1900]  2  Ch. 

W)  [19011  2Ir.    B.   232.      Compare 
/I'ink  of  Afriea  v.  Cohen,  [1909]  2  CTi. 

51 
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OBAP.  xxm. 


POWERS  OF   APi'OINTMENT   AND   DISPOSITION. 

treated  as  a  power  to  appoint  immoveable  property  within  thii 
doctrine  (y). 


Expma 
or  implied. 

Power  <le- 
gtrryed  and 
replaced  iiy 


Miideaorip- 
tion  of 
pro()erty. 


Implied 
exercise 
of  power. 


V. General  Powers (1)  Execution  by  Specific  IHspositiov - 

An  intention  to  execute  a  general  power  may  lie  express  or  implied 

In  Thompson  v.  Simpson  (:),  A.  had  a  general  power  o 
appointment  by  deed  or  will :  she  made  a  will  expressly  exercisinj 
the  power;  she  subsequently  executed  a  deed  in  exercise  of  tli 
power,  by  which  she  reserved  to  herself  a  general  power  of  appoint 
ment  by  will :  it  was  held  that  the  will  was  not  an  exercise  of  th 
power,  and  that  the  fund  went  as  in  default  of  appointment. 

The  fact  that  a  testator  misdescribes  property  which  he  pui 
ports  to  appoint,  does  not  necessarily  prevent  the  appointmer 
from  taking  effect.  Thus,  if  he  has  a  power  of  appointment  ovt 
the  proceeds  of  Bale  of  Blackacre,  and  by  his  will  appoint 
Blackacre  itself  to  X.,  this  will  prima  facie  operate  as  a  goo 
appointment  of  the  proceeds  of  sale  (o).  And  if  a  person  has 
power  of  appointing  a  limited  interest  in  a  certain  property,  an 
by  his  will  appoints  that  property  by  name  to  X.,  this  may  oporai 
as  an  exercise  of  his  power,  unless  he  has  .some  other  interest  i 
the  property  which  will  satisfy  the  terms  of  the  appointment  (6) 

In  the  absence  of  an  express  exercise,  as  to  which  no  quostii 
usually  arises  (c),  an  intention  to  exercise  a  power  may  be  infern 
from  a  reference  to  the  power  itself  in  a  pre-eding  part  of  the  will  {< 
Thus  in  Walker  v.  Laxfon  {e),  a  testatrix  who  had  a  power  of  appoic 
ment  over  a  sum  of  2,200<.  made  a  will  in  which  she  recited  the  pow 
and  proceeded  to  "  give  and  bequeath  "  to  various  persons,  n 
objects  of  the  power,  legacies  amounting  in  all  to  2,^2^1. :  it  w 


(V)  Ante,  J).  X  note  {q).  The  question 
is  adifliciilt  one,  but  it  issuhmittcdthat 
tliP  decision  is  corrccl.  for  I  lie  n-ason 
tiial  in  cast-s  of  lonliict  of  laws  thi'  trm- 
nature  of  the  properly  xhoulil  l>e  re- 
garded. ( Mherwise  English  leaseholds 
would  l>e  subject  to  the  law  of  the 
domieil.  The  dixliiiction  is  not  betwinn 
real  and  personal  property,  but  bet  with 
moveable  and  innnove.ible  property.  It 
is  observable  that  Andrew.  .1..  relied 
to  some  extent  on  a  note  in  the  first 
edition  of  Dieey's  (\>nflict  of  l^ws ;  in 
fill'  second  «'<li"tion  this  note  does  not 
appear  and  there  are  olhi'r  alterations 
tendintJ  to  shew  that  the  learned  autlitir 
thinks  the  |M>int  tijore  doubtful  than  he 
»l  hrst  siipposisl. 


(c)  50  L.  J.  Ch.  4el. 

(»)  Per  Caires.  L..I..  in  Cooptr 
Martitt,  L.  R..  3  Ch.  4".  Sec  this  r- 
other  ea.'M-s  eitetl,  infra,  p.  84(K 

(6)  .See  Farmer  v.  Briidford.  infra 

(c)  See  Dattri  v.  Fish-r.  ."j  lira.  1 
As  to  the  requirement  that  the  app'i 
ment  shall  n-fer  to  the  |M>wei.  »«■. 
cases  of   tU  Waterhimsi   and  li'    l.;i 
post. 

(rf)  As  to  the  principles  which  mi 
to  «ui<le  the  Court  in  inferrinii  *" 
tcntion  of  this  uatun-,  see  i'.  hh 
HiMke,  5  Bam.  *  C.  720;  Hnnnll 
Aburrow.  H  Ves.  «M» ;  CHuntughimt 
AMinUker.  U  B.,  2  f*c.  4  1».  i'23, 

(f )  1  Y.  &  J.  557. 
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held,  notwithstanding  the  absence  of  any  words  connecting  the    oHAr.  xxm. 
legacies  with  the  power,  that  the  gifts  were  intendetl  to  be  appoint- 
nients,  and  therefore  could  not  take  effect  as  legacies. 

Again,  an  intention  to  exercise  a  general  power  of  apiwintment 
may  be  inferred  from  a  reference  to  the  8|)ecific  property  subject 
to  the  power  (rf).  Thus,  where  a  testatrix  who  had  a  jKmer  of 
appointment  over  certain  personal  property,  including  a  sum  of 
stock,  made  a  will  bequeathing  pecuniarj'  legacies,  followed  by  a 
hwiuest  of  "all  the  rest  and  residue  of  my  bank  stock,  goods,  &c., 
and  aU  other  property,  &c.,  excepting  50/.  of  my  bank  stock,"  tl^ 
was  held  to  denote  an  intention  to  include  in  the  general  bequest 
the  residue  of  the  stock  which  was  subject  to  the  iiower,  and  to 
( harge^  it  with  the  legacies  (e).  Here,  the  expression,  "  my  bank  Parol 
stock,"  joined  with  the  other  terms  in  the  will,  was  prima  facie  «"«''■"«"' 
evidence  that  the  testator  was  pointing  t<>  a  specific  existing  fund  ; 
parol  -  .dence  was  therefore  admissible,  to  shew  whether  she  hacl 
any  such  fund  of  her  own  to  which  the  bequest  was  applicable  • 
and  this  being  proved  in  tlie  negative,  the  decision  was  in- 
eviteble.  And  it  may  be  stated  as  a  general  rule,  that  where  the 
beijuest  is  on  the  face  of  the  will  thus  specific,  and  it  is  ascertained 
by  parol  evidence  that  the  testator  has  no  other  such  fund,  the 
power  will  (other  things  attended  to)  be  well  executed' (/). 
Beyond  this,  of  course,  parol  evidence  cannot  be  adduced  to  in- 
Huence  the  construction  in  any  of  these  cases  (</). 

But  the  mere  bequest  of  a  sum  of  money,  corresponding  in  amount 
to  tiiat  which  is  the  subject  of  the  power,  raises  no  such  inference, 
though  the  testator,  when  he  made  his  will,  was  not  possessed  of 
any  other  property  affording  a  fund  for  payment ;  as  it  is  possible 
tiiat  he  may  have  calculated  on  the  future  acquisition  of  property 
adwiuate  to  satisfy  the  legacy  (A).    For  the  same  reason,  the 


(rf)  See  ScTopt'i  Cat*,  10  Rep.  143b. 
Liu-niU  V.  Lowndt,  I  Y.  4b  J.  446,  «<fm» 
to  have  been  decided  on  this  ground 
(»re  iJuviea  v.  Thomt,  3  De G.  &  !S.  347), 
for  at  that  time  it  was  not  settled  that 
p»n)l  evidence  of  the  gt«te  of  the  testa- 
tor s  property  was  tutinisnible. 

(f )  Watker  v.  Mackit,  4  Hubs.  76.  It 
was  also  decided  that  leaseholds  subject 
to  the  same  power  passed  by  the  words 
"other  property."  ThU  part  of  the 
liccisiun  was  questioned  by  Pepys, 
MR.  Hu'jhft  V.  Turner,  3  My.  «  K. 
fil»7;  but  see  Sinnden  v.  Macnab,  6 
B.  1'.  0.  Toml.  IflS,  decreeing  the  per- 
sonal e«tate  to  pass  with  the  real ;  and 

51- 


see  Sugd.  Pow.  321,  8th  edition; 
Hanty  v.  Siracty,  I  Drew.  73. 

(/)  Intua  V.  Saytr  (Sayer  v.  Saytr), 
7  Hare,  381,  3  Mac.  &  C.  m\ :  Horwood 
V.  QrimK  4  1).  M.  &  U.  708  ;  Trtdennick 
V.  Trtdennick,  [I900J  I  Ir.  im.  Com- 
pare  Hooke  v.  Kooke,  2  Ur.  &  Sm.  38, 
and  the  other  decisions  with  regard  to 
special  powers,  post. 

(s)  Standen  v.  SUiHden,  2  Ves.  jiin. 
689.  And  as  to  the  subject  generally, 
see  further  Sugd.  Pow.  8th  edition,  28U, 
2  Chance  on  Powers,  83. 

(A)  Jones  v.  Tucker,  2  Mer.  533  • 
Davies  t.  Thorni,  3  lie  (i.  &  S.  347.  ex- 
plaining Forbes  v.  Ball,  3  Mer.  437. 
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ti'Htator  has 
intonMt  as 
well  as  power. 


Power  of 
revocntion. 


Where  will 
would  olher- 
wise  be 
inoperative. 


Republica- 
tion. 

Interest. 


"  Residue." 


POWERS   OP   APPOINTMENT  AND  DISPOSITION. 

mention  of  "  money  in  the  funds  "  in  a  general  bequest  of  personal 
estate,  and  the  fact  of  the  testator  having  no  stock  of  his  own  at 
the  date  of  the  wiU,  did  not,  under  the  old  law,  cause  the  bequest 
to  operate  as  an  appointment  of  stock  over  which  the  testator 
had  a  general  power  of  disposition  (»). 

In  Farmer  v.  Bradford  (/),  Blackacre  was  settled,  subject  to  a 
term  of  500  years,  to  such  uses  as  A.  should  appoint,  and  in  default 
of  appointment  to  him  in  fee  ;  the  trusts  of  the  term  were  to  rais, 
£1000,  over  which,  in  the  event,  A.  had  a  general  power  of  appoint 
ment  with  a  trust,  in  default,  for  other  persons ;  A.  by  his  wil 
devis^  Blackacre  to  B. :  it  was  held  that  this  devise  took  effee 
out  of  A.'s  interest,  and  did  not  operate  as  an  exercise  of  hi 
power  to  appoint  the  £1000,  which  therefore  went  in  default  o 
appointment.  If  he  had  had  no  interest  in  Blackacre  except  th 
£1,000,  his  devise  of  the  estate  might  have  operated  as  an  executioi 

of  his  power. 

The  general  principle  above  stated  applies  where  the  power  i 
one  of  revocation  as  well  as  appointment.  Thus,  if  a  man  settle 
land  in  Dale,  reserving  a  power  of  revocation  and  new  appomtmer 
by  wiU,  and  devises  all  his  lands  in  Dale  to  J.  S.,  having  no  oth« 
lands  in  Dale,  this  is  a  good  exercise  of  the  power"  (A).  So  if  h 
makes  a  will  by  which  he  disposes  of  the  property  upon  trusi 
which  vary  in  some  respects  from  those  declared  by  the  settlemen 
this  prima  facie  operates  as  a  revocation  of  the  settlement  pi 

tanto  (0-  .  ,  _^    . 

Where  a  testator  affects  to  deal  with  some  property  m  gener 
terms  not  defining  it,  under  such  circumstances  that  the  will  cann( 
have  effect  except  upon  the  property  comprised  m  the  power,  th 
may  shew  an  intention  to  exercise  the  power  (»»)• 

As  to  the  effect  of  republication,  see  post,  p.  842. 

If  a  testator,  having  a  general  power  over  a  fund,  express 
appoints  a  particular  sum  out  of  that  fund  to  A.,  thm  is  a  speci 
gift,  and  A.  is  entitled  to  interest  on  it  from  the  death  of  t 

testator (n).  .,      „      ,  .    t  , 

The   construction    of   the    word   "residue.'    when   a   tcstat 


(0  Webb  V.  Honnor,  1  .1.  &  ^V. 
352  Compare  Re  IIttddk$lon,  [1894] 
3  Ch.  595.  and  the  other  detiwoiw 
with  regard  to  special  powers,  post, 
p.  83.1. 

(j)  3  Russ.  354. 

(k)  Deg  V.  IMy.  2  P.  W.  412. 


{/)  Quin  V.  ArmHrong,   Ir.    R., 
E(i.  101.  ..    ,    , 

(m)  Per  Wood,  V.-C.  m  Brodnck 
Brown,  1  K.  &  J.  328  ;  BenntU  v.  Al 
rw,  8  Vet.  W)9.  ,.    „„, 

(«)  Re  Markn,  [1901]  1  Cn.  370. 
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appoints  part  of  a  fund  to  A.  and  the  residue  to  B.,  is  disc-ussed    chap.  xxm. 
later  (;■). 

Independently  of  sect.  27  of  the  Wills  Act  (A),  it  is  clear  iniit  if  General 
II  testator  disposes  of  "  all  property  over  which  1  have  any  power  of  ""'erenc" 
disposition  by  will,"  this  operates  as  an  exercise  of  a  general  power 
of  appointment  by  will.  It  also  o{)erate8  as  an  exercise  of  a 
general  power  conferred  on  the  testator  after  the  date  of  the 
will  (/).  Such  a  clause  ia  often  inserted  in  wills  as  a  common 
form,  and  in  most  cases  it  does  no  harm.  But  it  sometimes 
happens  that  a  settlor  who  gives  a  person  a  limited  interest  in 
property,  with  a  gift  in  remainder,  wishes  to  confer  on  him  a 
power  to  appoint  the  whole  or  part  of  the  property  in  any  way  he 
pleases,  so  as  wholly  or  partially  to  defeat  the  interests  of  the 
remainder-men,  but  desires  that  the  power  shall  not  be  exercised 
either  by  the  operation  of  sect.  27  or  by  the  common  clause  above 
referred  to :  in  other  words,  he  does  not  wish  the  interc-its  of 
the  remainder-men  to  be  defeated,  except  by  a  deliberate  exercise 
of  the  donee's  discretion.  In  such  cases  it  is  usual  to  insert  in  the 
power  words  requiring  that  it  shall  only  be  exercised  by  a  will 
"  expressly  referring  to  this  power,"  or  "  expressly  purjiorting  to 
exercise  this  power,"  or  the  like,  the  object,  of  course,  being  to  require 
the  testator  to  refer  to  the  power  in  such  a  way  as  to  shew  that  he 
had  it  in  his  mind.  On  this  supposition  a  will  disposing  of  "  all 
property  over  which  I  have  any  power  of  disposition  by  will  "  would 
not  comply  with  such  a  requirement.  However,  it  has  been  held 
that  it  does  (m).  It  would  not  be  respectful  to  question  the  accuracy 
of  these  decisions,  but  they  certainly  defeated  the  intention  of  the 
donor  of  the  power  in  each  case. 


leath  of  the 


I   a   testator 


(•2)  Exeaaion  hy  a  General  Denxe  or  Beqiugt.—{a)  Old  Uvc. 
Before  the  Wills  Act,  a  general  devise  or  bequest  did  not 
operate  as  an  execution  of  a  general  power  of  appointment  over 
real  estate,  unless  an  intention  to  exercise  the  power  could  be 
inferred  from  the  language  of  the  will  and  the  t^'stator's  circum- 
stances (n).    Thus,  if  a  testator,  by  a  will  made  before  and  not 


Really. 


(/)  Pajtc  8f)».  See  lie  Hringhw,  26 
L.  T.  .^8,  stiitwi  post,  p.  8t)0,  n.  (s). 

«•)  Post,  p.  808. 

(',  «fOW*rnM(».f»4L.T.«77("pro. 
ixrty  over  which  I  have  any  (lisixwinK 
power  ■').  Seo  Patch  v.  Shore,  2  Dr.  & 
S.  589. 


(ni)  Kr  WalerhmM;  98  L.  T.  30:  He 
KM,  1 1008)  VV.  N.  -<> ;  Ilf  Un, ,  ( 1908] 
2  Ch.  581.  0)ni|)an>  llie  ciiseB  on  h.  27 
of  the  Willn  .^ct,  post,  p.  8(M». 

(n)  iSec  Jones  v.  (.'vrry,  1  SwanM.  «(} ; 
Sudden  on  Powers,  342. 


806 


POWERS   OK    APPOINTMENT   AND    DISPOSITION. 


I 


CHAP.  xxra.  republished  on  or  since  the  Ist  January,  1838,  devised  all  his  ImwIJ. 
tamenta  or  real  estate,  and  it  appeared  that  he  had  no  real  estate*  a* 
the  time  of  its  execution,  but  that  he  had  a  general  t4?8tamentHrv 
power  over  real  estate,  the  devise  operated  as  an  appointment  un.i-r 
the  power  (o).  And  where  real  estate  was  settled  to  the  separate 
use  of  a  married  woman  in  fee,  with  a  testomentary  power  of 
appointment,  a  general  devise  by  her  took  effect  as  an  appoint 
ment  imder  the  power  (p). 

On  the  other  hand,  if  the  testator  had  real  estate  on  which  tlu 
will  coui<:!  operate,  it  would  be  presumed  that  the  devise  was  niadi 
with  a  view  to  such  property,  and  not  as  an  exercise  of  the  power  (-/) 
On  the  same  principle,  where  a  testator  who  had  freehold  property 
and  a  power  over  freeholds  and  copyholds,  devised  his  freehold  aiu 
copyhold  estates,  the  devise  operated  as  an  execution  of  the  powe 
with  respect  to  the  copyholds  (there  being  no  other  property  of  thii 
description  on  which  it  could  operate),  but  not  as  to  the  freeholds  (r) 
So,  if  a  testator  devised  all  his  lands  in  the  parishes  of  A.  and  B. 
having  lands  in  A.  only,  and  a  power  over  lands  in  A.  and  also  in  B, 
the  devise  would  exercise  the  power  over  the  lands  in  B.,  but  not  th 
power  over  those  in  A.  («). 

Perwnalty.  As  Mr.  Jarman  points  out  (t) :  "  The  ground  on  which  a  genera 

devise  has  been  held  to  operate  as  an  appointment  of  real  estatr 
it  is  obvious,  does  not  apply  to  personalty  (u) ;  for  as  a  will  c 
personal  estate  comprises  whatever  property  of  this  description 
testator  dies  possessed  of,  without  regard  to  the  period  of  it 
acquisition,  it  is  not  necessarily  to  be  presumed,  that  the  t^stAtc 
had  any  specific  property  in  his  view  when  he  made  it ;  anc 
therefore,  even  if  it  should  happen  that  the  testator  had  n 
other  disiwsablc  property  at  the  time  of  making  his  will  or  « 


(o)  All-Gen.  v.  Vigor,  8  Vea.  256.  Sec 
also  SUinden  v.  Standm.  2  Ve8.  jun.  589, 
«  Bro.  P.  C.  193.  where  the  fact  that  the 
testalrix  had  no  real  estate  seems  to 
havo  been  the  prinoipal  reason  for 
holding  that  a  residuary  devise  and 
bequest  passed  lK)lh  real  and  personal 
estate  over  which  she  had  a  power  of 
appointment.  In  all  these  cases  the 
onus  of  proving  that  the  testa'.or  had 
no  real  estate  upon  which  the  devise 
could  operate,  lay  on  the  person  claim- 
ine  as  appointee ;  Doe  d.  Caldecott  v. 
John.,on,  7  M.  *  <!r.  l'M7. 

(p)  Ctirleif  v.  Kenrkk.  3  M.  *  Wei. 
4fil,  9  Sim.  443;  ChurfhiU  v.  DMen, 
9  Sim.  447,  n. 

{q)  Sir  Edumrd  Clere'e  Ctut,  6  to. 


17(1 ;     Kx  }MrU  tasmill,  1    Atk.  m 
Itosif  v.  Jilackman.  6  Madd.  im». 

(r^  Fjtwii  v.  LlewtUyn,  T.  *  R.  104. 

(»j  Xapier   v.    Xapier,    1    Sim.   2i 
Hoake  V.  Dcnn,  4  Bli.  N.  S.  1.     See  al 
Doe  V.  Roake,  2  Bing.  497  ;    Denn 
Ruake,  5  B.  &  Cr.  720. 

(()  First  ed.  p.  <>30. 

(u)  JoiKK  V.  Curry,  1  Sw.  66.  S< 
however,  SInnden  v.  SUuiden,  sii|ii 
"  Iy;B.HeholdH.  of  course,  are  uncli>li 
guishable  from  other  persot  al  I'sta 
in  this  respect,  though  in  some  ea> 
they  have  most  inconsiderately  l* 
treatt'<l  as  governed  by  the  same  ])ri 
cipic  as  devises  of  freehold  estates.  > 
Orant  v.  Lynnm,  4  Russ.  292."  (N( 
by  Mr.  Jarman.) 
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hia  death,  thwi  the  Hubj«*ct  of  the  iwwer  (c),  or  tliat  its  cxchwion 
from  the  will,  will  It-ave  nothi^  for  the  residuary  clause  to 
()|HTate  upon,  or  will  leave  the  {xTsonal  estate  inathvjuate  to  the 
payment  of  iH'ctiniary  lefjaeies,  still  the  will  does  not  operate  as  an 
■i|>pointment  under  the  jxiwer  (w).  And  the  circunistanre  that  the 
,l(>iiee,l)eing  a  married  woman,  has  no  •jcneral  test^imentarv  capacity 
(l.ut  who,  it  is  to  be  fMneinlM-red,  iiiav  have  sei)arate  estate,  dis- 
posable by  will),  has  hew  held  not  U)  ccmstitute  a  ground  for  varying 
the luiistruction "  (x).  Hut  it  must  be  observed  that  in  all  the  cases 
wiiere  it  was  so  held  it  ap|)eare<i  that  in  fact  the  married  woman,  at 
the  time  of  making  her  will,  had  separate  eswte  which  would  or 
niifjht  pass  by  the  general  becjuest ;  and  it  seems  that  unless  this 
wjw  proved  aftinnatively  the  bequest  operated  'isan  appointnuMit  (if). 
liuler  the  Marne<l  Women's  Property  Aet,  1882,  a  married  woman 
1ms  a  general  testamentarv  .apacity  in  respect  of  her  separate 
property,  and  consequently  the  doctrine  laid  down  in  Sliel/ord  v. 
Acland  has  ceased  to  be  of  im|)ortance  (z). 

A  general  gift  of  all  my  real  and  jierstmal  estate  and  effects 
whatsoever  whereof  f  havc>  powi  to  dispose,"  or  'he  like,  was 
generally  taken  not  as  a  mere  superfluous  mention  of  the  ordinar}' 
powers  which,  as  owner,  the  testator  had  of  disposing  of  his  own 
property,  but  as  a  reference  to  any  }Mmer  which  he  might  passess 
of  appointing  property  not  strictly  his  own  («).  Most  of  the  cases 
involving  this  doctrine  relate  to  special  powers,  and  will  be  found 
in  a  subsequent  section  of  this  chapter. 

The  doctrine  was  applied  strictly.  Thus,  a  codicil  professing 
to  be  made  in  exercise  of  a  certain  power  and  all  other  powers," 
but  not  referring  to  property  over  which  th.-  testatrix  had  a  general 
power  of  appointment,  created  since  the  date  of  her  will,  was  held 
not  to  make  the  property  pass  under  a  general  appointment  con- 
tained in  the  will  (b).  A  general  devise  of  all  the  lands  which  the 
testator  had  power  to  dispose  of  was  held  not  to  extend  to  moneys 
to  arise  from  the  sale  of  lands,  over  which  moneys  the  testetor  had 


111  AT.    XXIll. 


Distinction 
where  the 
Itvitatrix  in 
A  niarrii'il 
wuninii. 


Hefcronoo  lo 
Itittator  8 
own  |>rop<'rty 
may  include 
pro|H-rty 
Rubjt-ct  to 
power. 


(i)  Itarkland  v.  Barlnn,  2  H.  J<I.  V.M  ; 
hiiitih'im  V.  Xenni/,  3  Vcs.  407  j  Crnfi  v. 
Sire,  4  Vea.  (it) ;  flrndlet/  v.  Westcott,  13 
Vcs.  445.  An  to  tlie  effect  of  a  ii|)wiliu 
rifireiiof  to  a  (wrticular  kind  of  pro- 
IKTty  in  a  residuary  tjift,  hch  H'ebb  v. 
Ilniiniir,  fiu(ira.  p.  804,  n.  (i). 

tir)  Andrews  v.  Kmmol,  2  V..  C.  C. 
2!I7 ;  Sannnck  v.  Ilnrtiiii,  7  Ves.  391  ; 
Heiintlt  V.  Ahurrnu;  8  Vea.  609. 

(r)  fMrell  v.  Knight,  3  Sim.  275; 
lonprkre  v.  Volpij,  5  Sim.  108 ;  fhnns 


V.  Kmiit,  23  Ikav.  I. 

(,y)  Shelford  v.  Acland,  23  Beav.  10 
(wliicli  waa  decided  on  this  ground, 
thouRli  the  will  was  since  1837,  and  wait 
therefore  a  koo<1  appointment  under 
1  Vict.  c.  26,  s.  271 ;  Att.-Oen.  v.  Wil- 
kinsoH,  L.  K.,  2  Kii.  816. 

(:)  Sec  Jle  llerdmnn's  Trusts,  31  L.  R. 
Ir.  87,  where  the  power  wa.s  special. 

(o)  Lowe  V.  Pennington,  10  1,.  .J.  (;h 
83. 

(6)  JowtU  V.  Board,  10  Sim.  352. 
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Reference  to 
p«rt  of  funfl 
inmffioient. 


merely  a  power  of  appointment  (c).  And  a  general  deviso  or 
bequest,  expressed  to  be  made  in  exercise  of  all  powers  enabling  the 
testator,  did  not  operate  as  an  execution  of  n  power  of  revocation 
and  new  appointment,  if  there  was  other  property  to  which  tlie 
devise  or  bequest  could  apply  (d). 

In  Maddison  v.  Andrew  (e),  the  testator  had  made  a  voluntar}- 
settlement  of  land  by  which  he  reserved  to  himself  power  to  "  char-rp. 
limit,  or  appoint  "  any  sums  not  exceeding  1,000/. ;  he  made  a  will 
by  which  he  charged  all  his  estate,  real  and  personal,  with  his  Achu 
and  legacies  :  it  was  held  that  this  was  a  good  exercise  of  the  power. 

Where  a  testator  had  a  power  of  appointment  over  a  fund  or 
property,  the  fact  that  he  disposed  of  a  specific  part  of  it  as  his 
own  property  did  not  make  the  residuary  gift  in  his  will  operate 
as  an  exercise  of  the  power  in  respect  of  the  remainder  ( i). 

But  where  a  testator  declared  his  intention  of  disposing  of  a  sum 
of  stock  over  which  he  had  a  power  of  appointment,  and  then  gave 
various  parts  of  it,  but  not  the  whole,  to  different  people,  it  was  held 
that  the  balance  was  effectively  appointed  by  a  bequest  of  •  the 
residue  of  my  personal  estate  "  (</). 


What 
amounU 
to  an  appoint- 
ment in  wills 
made  or 
republixhtKl 
mace  18.17. 


(6)  Under  Wills  Act.— The  preceding  doctrines,  however,  do 
not  apply  to  wills  made  or  republished  since  1837,  the  Wills  Att 
having  provided  (sect.  27)  that  a  general  devise  of  the  real  estate 
of  the  testator,  or  of  the  real  estate  of  the  testator  in  any  placr,  or 
in  the  occupation  of  any  person  mentioned  in  his  will,  or  otherwise 
described  in  a  general  manner,  .shall  be  construed  t<i  include  any 
real  estate,  or  any  real  estate  to  which  such  description  shall  e.\tend 
(as  the  case  may  be)  which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  profier,  and  .shall  oj>erate  as  an  execution  of 
such  power,  unless  a  contrary  intention  shall  appear  by  the  will ; 
and  in  like  manner  a  bequest  of  the  i)er8onal  estate  of  the  testator,  or 
any  bequest  of  personal  proi)erty  described  in  a  general  manner  (h), 


(f)  Adam*  v.  .-tiw^'n.  :J  Ruas.  4<il. 

(rf!  Pomfrttv.  Per'^mj,  r,  D.  M.  &  0. 
775,  arfra." 

(r)   1  Vps.  gen.  58. 

{^f)  Hmh"  V.  Tmnier,  3  My  4  K.  (iliO, 
when'  tbf  fapta  we«»  m  dispirtf.  Com- 
pare AV^tot/ v.  AV/tor,  IS  Kim-  321,  and 
BmUrr  v.  Gra^,  h.  it..5  Cfc.  86.  post, 

p.  8sr. 

(gi  i.e.  Cnmhtrx  TfUiH.  14  W.  R.  172. 
If  thf  power  had  bwn  a  spwial  uiie,  a 
more  strict  constnictiim  would  iiave 
been  applied.  See  HutUr  v.  Gray,  pout, 
p.  827. 


th)  "  The  laneuaee  of  the  sectimi  is 
addressed  to  Ix-quests  of  a  utrieral 
description,  not  to  l»que»t«  of  particiilsi 
)iropertv,'"  per  Fry,  .1.,  He  Oreavii 
Kettltm'nt  TruKtx.  23  Cb.  D.  318.  Tliu. 
ft  Iwquesf  of  "  «?curities  for  money ' 
will  pa*)  a  sum  of  Ciinsols  over  which 
the  testator  ha«  a  general  p,»wer  nl 
appointment  (Tvrnfrv.  Turvrr.'il  L.  J, 
Ch.  843,.  and  a  lieiiuest  of  "  all  at/wk, 
shares,  and  securities  which  I  possess  oi 
to  which  I  am  entitled  "  will  pftits  rail- 
way and  colonial  stocks  which  the  tes- 
tator is  not  poeisesaed  of  or  entilhcl  to. 
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shall  be  construed  to  include  any  fMTsonal  estat*-,  or  any  penmnal    cmai-.  »xni. 

estate  to  which  such  descrijition  shall  ext»Mul  (as  the  case  may  be), 

which  he  may  have  })Owcr  to  appoint  in  any  manner  he  may  think 

iiroper,  and  shall  operate  as  an  execution  of  such  power,  unless  a 

contrary  intention  shall  appear  by  the  will. 

A  Dowcr  is  not  the  less  seneral  within  the  meanint;  of  this  section  Wli»i  powors 
,  ,  ,  .11       1  1  I       I       I  /  v       II    ^    are  (roni'ral 

because  it  is  to  he  executed  by  will  only,  and  not  by  tleetl  (i).     Kut  within «.  27. 

a  power  is  not  general  within  the  meaning  of  this  section  if  the 

instrument   creating  the  power  prescribes  conditions  as  to  the 

oxercise  of  the  power  (not  being  conditions  as  to  the  motlo  of  »'xccu- 

tion),  and  in  such  case  a  general  devise  or  bequest  will  not,  under 

sect.  27,  bo  a  good  execution  of  the  power  unless  the  conditions  are 

complied  with  (/).    Thus,  where  a  settlement  gave  to  the  settlor 

a  general  power  of  appointment  over  a  sum  of  stock  to  be  exerci.sed 

by  will  or  codicil  expressly  referring  to  the  power,  it  was  held  by  the 

Court  of  Appeal  that  a  general  bequest  of  his  personal  estate,  not 

referring  to  the  power,  d  J  not  o{)erate  to  pass  the  stock  {k).    So 

a  power  to  appoint  in  favour  of  any  persons  except      specified 

person  or  class  of  persons,  is  not  a  general  power  within  sect.  27  (/). 

But  it  seems  that  a  p''\"er  to  appoint  in  favour  of  any  persons 

except  A.,  B.,  and  C.  may  become  a  general  power  by  the  death  of 

A.,  B.,  and  C.  before  the  power  is  exercised  (»«).     And  a  power 

given  to  a  woman  by  her  marriage  settlement  to  appoint  to  any 

"  person  or  persons,  child  or  children,"  is  a  general  power  (mm). 

A  general  bequest  will  operate  under  sect.  27  as  an  exercise  of  a  .Sum  charged 

power  to  appoint  a  sum  charged  on  land,  even  where  the  testator 

also  has  a  power  of  appointing  the  land  itself,  which  he  exercises  by 

the  same  will  (n). 


on  land. 


hut  over  which  h«  ha*  a  general  power 
(if  apimintment  (Re  Jnroh.  [1907]  1  Ch. 
445).  Any  wordn  which  would  operate 
asan'siduaryRift  (such  as.  "I  constituto 
A.  my  residuary  legatee  ")  will  operate 
38  an  executioi.  of  a  power  under  this 
section  :  Re  Spoover'g  Tru^t,  2  Him. 
N.  S.  12». 

(i)  Hawthorn  v.  Shcdden,  3  Sm.  &  (!if. 
21i;i :  Wnrr  v.  Frriland,  24  Beav.  403 ; 
11,  ruurll's  Truatu,  39  L.  .T.  (,'li.  188. 

(;)  Re  Phimius.  41  Ch.  D.  4!"  ;  H, 
TnrrnnCt  Trml,  .IS  L.  J.  Ch.  780 ;  He 
DaruK.  (I8!>2]  3  Ch.  03. 

(ii  PhiUipn  V.  CayUy,  43  tli.  O.  222, 
ovcrrulins  Re  Marsh.  38  Ch.  1).  (i30. 
Rut  a  n'i|uirement  that  tlie  will  shall 
"expressly  purport"  to  exercise  the 
powiT  is  Kufficiently  complied  with  if 
the  'oatator  bequeaths  pri  perty  over 


which  lie  haa  "  any  (li8|>o!iiiiii  ])nwer  "  : 
Re  Walerhounf,  98'  1..  T.  30.  .So  if  the 
donor  requires  that  the  will  shall  "  ex- 
pressly refer  to  this  power  "  :  Rt  Lane, 
|19(»8|  2  Ch.  r.81,  following  Re  Roll. 
[1908]\V.  N.  7ti.     See  ante,  p.  HO.-.. 

{/)  Rt  liyrou'i  SettkmcrU,  (1891]  3 
Qi.  474 ;  ante,  p.  78!t,  where  the 
question  whether  powers  can  be  aceur- 
'itely  dlviilid  into  "  general  "  and 
"special"  i-f  referriMl  to. 

(»h)  lb.  '!'luM|ucstion  whether  a  |)Ower 
was  ger.eral  or  ri'stricteil  alxo  aroNe  in 
Hrisit)! '  V.  Skirriiu;  27  Boa.  585,  stated 
ante,  p.  7!*4. 

(mci|  Ctifiilil  V.  J'oltiird,  3  .liir.  N.  .S. 
12113. 

(n)  Clifford  v.  CI i /lord,  9  Ha.  t(75. 
See  Farmer  v.  Bradford,  3  Buss.  3r>4, 
ante,  p.  804. 
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Power  JO 
iiin>rt  Hum 
to  be  rmiMHl. 


I'owcr  of 
ravocaUon. 


Power  to 
chiirKe  money 
on  Innd. 


rOWERH    or    APl-OINTHKNT    AN1>    OISPOSITIOW. 

If  a  t«'8t«t<ir  has  power  by  will  to  charge  certain  real  cstatt-  with 
maximum  sum  of  ntonoy  (say  10.(MMM.)  for  such  purposes  or  fur  ili 
benefit  of  such  persons  as  he  may  direct,  this  power  is  not  excniw 
by  a  will  containing  merely  a  general  or  residuary  bequest.  Sii.  I, 
power  is  really  a  double  power,  namely,  a  power  Ui  create  a  sum  nt 
exceeding  10,000/.  and  a  i><)wer  to  ap|>oint  it ;  it "  requires  a  dlMiii, 
intention  and  a  distinct  act  to  bring  the  subject  into  existeiue  1«  f..i 
th«^  general  jwwer  of  appointment  can  oj)eratc  upon  it  (>»).  m 
this  intention  is  not  implied  by  sect.  27  (p). 

In  Re  Jones  (7),  a  testator  gave  his  residuary  real  and  person 
estate  upon  tru.st  f«)r  conversion,  and  directed  the  proceeds  to  I..-  Ii,. 
uiwn  certain  trusts  for  the  benefit  of  his  widow  and  issue ;  and  1 
empowered  his  widow  by  will  to  ap|K)int  that  any  sum  not  cxcf.dii 
20,000/.  should  be  raised  and  paid  or  applied  for  the  benefit  of  sm 
persons  as  she  should  think  fit  :  it  was  held  by  Kay,  J.,  that  tli 
power  was  exercised  by  a  general  bo.|Ucst  contained  in  the  widow 
will.  In  Re  Stilmi  (<i<i),  Buckley,  .1 .,  distinguished  Re  Jomx  from  tl 
case  before  him  on  the  ground  that  the  effect  of  the  trust  for  eo 
version  in  Re  Jotiea  was  to  create  a  fund  of  personal  estate,  ai 
that  the  power  was  simply  a  power  of  appointment  over  part 

the  fund. 

A  general  devise  or  bequest  will  not,  under  sect.  27,  oprate  as ; 
exercise  of  a  power  of  revocation  and  new  appointment  (r),  altiioiii 
a  general  devise  or  bequest  max ,  it  seems,  have  that  operation  on  t 
ground  of  implied  intention  ;  for  example,  in  a  case  where  tlie  g 
would  otherwise  be  wholly  inojH-rativc  (s).  The  general  rule  appji 
to  the  case  where  the  power  of  revocation  is  contained  m  the  msti 
ment  originally  creating  it,  as  well  as  to  the  case  where  the  pow 
is  reserved  by  an  appointment  made  in  exer  i^e  of  the  ongii 

power  {t). 

The  doctrine  in  question  only  applies  to  powers  which  are  stnd 

powers  of  revocation  («)• 

In  Re  Wallinger's  Edate  (»'),  a  person  had  power  to  create  a  mo 
gage  or  charge  on  certain  lands  as  security  for  any  sum  not  excoedi 
2,000/.,  for  such  purposes  as  he  should  appoint :  it  was  hold  that  t 
power  was  not  exercised  by  n  residuary  gift. 


(o)  I'or  Kitznibbon.  L.  .1..  i"  K>  ""'• 
linger  a  KxUit<.\  18981 1  Ir.  K.,  at  p.  KW. 

(p)  Re  Sah'in,  \  l!W»i]  2  Cli.  4.111. 

[q)  34  Ch   U.  65. 

(qq)  Supra. 

ir)  Palmer  v.  Xewell,  20  Bea.  32; 
Clmrlfi  V.  Burke,  43  Cli.  U.  223.  n. ;  He 
Brtite.  118B1J  2  Ch.  671 ;  foUottinj;  the 


niinciplc  Iniil  down  in  Pomfnt  v.  I 
rinn,  5  D.  M.  *  U.  775,  post,  p.  M\ 

(")  Ibid. 

(()  Re  GnMirxg't  SeUkment,  48  W 

183. 

(-,)  He  .lonei>,  34  Ch.   U.  «o,  >l« 
supra. 

(,:)  [1808]  1  Ir.  R.  130. 
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ventMHi. 


;h  are  strictlv 


WlitTO  a  testator  hat*  a  im>w«t  of  ap(MiiiitiiHM)t  over  lamln  which  »BAf.  xxiii 
|,:iv.'  Ihhmi  sold,  and  the  prm-oeds  are  lialtle  to  Jw  appliinl  in  the  (Vnv 
nurrlia»e  of  other  lands,  the  question  whether  the  |Hiwer  is  exercised 
hv  a  residuary  be<iiie«t  of  |>ersonalty  mh'uw  to  de|M'ntl  «>n  two 
(Hi.-;*tion''.  One  is,  whether  any  jwrson  other  than  the  testator  ha« 
a  ri>jht  to  require  the  money  to  lie  re-investinl  in  land,  for  if  so,  the 
rcsi.hiary  bequest  will  not  operate*  as  an  npiM)intment  under  sect. 
■21  («•).  But  if  no  one  other  than  the  testator  lias  that  rijiht.  the 
ftiitluT  question  arises  whether  he  has  shewn  an  intention  (»f  treating 
till-  money  as  personalty  ;  if  he  has,  the  money  will  pass  under  the 
be.|iu-8t  (x) ;  if  he  has  not,  it  will  only  pass  as  land— e.g.,  under  a 
rexiduary  devise  (y). 

Conversely,  a  devise  of  all  lands  which  the  testator  has  power  to 
dispose  of,  or  (what  is  now  the  same  thing)  a  residuary  devise,  will 
liot  pass  moneys  to  arisi>  from  the  sale  of  lands  {'.). 

As  to  the  effect  of  conversion  in  adeeming  appointmerita  of  sjK-cific 
properly,  see  p.  839,  infra. 

Although  it  is  now  settled  that  a  devise  may  be  residuary  under 
sect.  25  of  the  Wills  Act,  notwithstanding  that  it  is  limited  to  a 
particular  description  of  real  estate  (a),  it  is  clear  that  a  particular 
residue  is  not  within  either  sect.  25  (/>)  or  sect.  27.  Thus,  whore  by 
marriage  settlement  a  testatrix  had  power  to  appoint  estates  A.  and 
B..  and  she  made  her  w'W  reciting  the  power  and  giving  A.  to  one 
person,  and  "all  other  the  hereditaments  comprised  in  the  settlement 
not  hereinbefore  disposed  of "  to  another ;  she  then  by  co<licil 
revoked  the  appointment  of  estate  A.  and  appointed  it  on  charitable 
trusts,  which  were  void  :  it  was  held  that  estate  A.  did  not  pass 
by  the  appointment  of  "all  other  hereditaments,"  &c.,  for  that  this 
was  not  a  general  or  residuary  gift,  but  clearly  specific  (c).  And  a 
gift  by  a  married  -oman  of  the  "  residue  of  her  separate  property  " 
was  held  not  to  include  a  lapsed  share  of  a  fund  over  which  she  had 
a  giacral  power  (d). 


I'artivuUr 
rPDidue  ii  not 
within  •.  27. 


(m)  (lillirt  V.  himihiidi.  4  1)p  (!.  A  S. 
372  ;  R'  Itrravex*  ScltUvifiit,  i'A  Cli.  I). 
SIS. 

(r)  (laU  V.  C'lU.  21  B^a.  34H ;  Rlakt 
V.  m»kf,  1.5  Cli.  1).  481.  In  Chandler 
V.  i;>cxk.  15  Ch.  1).  4itl,  16  Cli.  1>.  «48, 
till'  testatrix  obtainrd  a  traiiHfer  of  the 
proceeds  of  sale  from  the  trtistecH  to 
herself :   R,  llarman.  [1894]  3  Ch.  «07. 

(v)  He  Duke  of  CkveUind't  S.  A'., 
|18it3]  3  Ch.  244.  In  that  ca-'o  the 
further  question  Rn>»c  whether  the 
inonev  wan  to  be  trrate<l  as  land  in 
StaTonishire,  from  the  sale  of  which  it 


anwe  ;  the  ('.  A.  helil  tlial  iin  it  miuht 
Im-  iiivi'Hie<l  in  land  situate  anywhere  in 
KnL'Iaiid,  it  did  not  iiaiw  under  a  devise 
of  lan<l  in  StafTordshin-.  See  HiiHwt  v. 
.St.  Urun.iA  W.  R.  Iti.".. 

(;)  AdaniK  v.  .Iim/<'»,  3  Ru«s.  401. 

(a)  Mamn  v.  0<jdtn,  [V^i\  A.  C.  1. 
See  Chap.  XXV. 

(fc)  .See  Sprinqftt  v.  Jtninga,  post, 
p.  !t.-.l. 

(r)  Ke  RrnunH  Trunin,  1  K.  &  J.  522. 

{(/)  Wilkinmn  v.  Schneider,  h.  R.,  !( 
Ki|.  423,  420.  See  Frcme  v.  Clement, 
18  Ch.  D.  511.  512. 
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CHUP.    XXW. 

1  Viot.  0.  26. 
8.  27.  applies 
to  wills 
of  married 
women. 

Pecuniary 
legacies  are 
appointments 
within  8.  27, 
and  directions 
to  pay  debts. 


Operation 
of  8.  27. 


POWERS   OF    APrniNTMENT   AND    DISPOSITION. 

The  applicability  of  this  section  to  the  construction  of  the  will 
of  marrieS  women  has  been  disputed,  but  without  succe^.  e 
Itementary  capacity  is  not  enlarged  by  the  statute  but  the 
wS  when  -ad«,  have  the  benefit  of  the  more  liberal  rules  , 
interpretation  laid  down  by  it  (e). 

General  pecuniary  legacies  are  "  bequests  of  personal  proper 
described  in  a  general  manner,"  and  operate  unaer  th.s  sect.on 
appointments,  so  far  as  the  subject  of  the  power  ,s  required  .„  a 
of  the  testator's  own  estate  for  payment  of  the  legacies   .0- 
the  same  extent  a  direction  to  pay  the  testator's  debts  will  open 
as  an  appointment  (g).    And  although  in  the  cases  where  the.e  poi, 
were  decided  executors  had  also  been  appointed,  that  c.rcumsta, 
doe!  not  appear  to  be  essential  (h).    "  It  seems  not  unreasona 
thold  tha?  a  testator  having  a  general  power,  and  directm, 
Berlin  application  of  his  property,  must  be  taken  in  all  case. 
exeTci-  theV-  to  the  extent  to  which  the  direction  is  effectual 
BuT'  it  h^  not  yet  been  decided  that  an  appointment  of 
executor  without  more  woidd  make  the  fund  assets.    And  s< 
rJdwould  appear  to  give  a  very  unnatural  construction  to 

"  Wher'e  aU-  of  appointment  is  exercised  by  a  general  be, 

by  virtue  of  sect.  27,  the  property  appointed  is  included  in 

pLes  by  the  bequest  according  to  the  terms  of  the  will  and 

asTas^rate  execution  of  the  power  -te  read  into  Uie 

the  will  operates,  in  fact,  as  if  the  testator  had  added  to  the  beq, 

"  rLs'disposing  of  my  personal  estate  I  -l^^e^^^^^^^^^^^^ 

estate  over  which  I  have  a  general  power  of  appointment. 

thtrSo^rthe  testator  charges  his  debts  and  legacies  on  hu 

^tete    n  aid  of  his  personal  estate,  and  his  own  persona  est 

Tuffic  ent  for  payment  of  his  debts  and  legacies   the  fund 

wS  he  has  a  power  of  appointment  is  deemed  to  fonn  p, 

:'s  t-aUstal,  and  the  residuary  legatees  (to  whom  the 


(e)  Bernard  v.  ififu,hull,  Johns  276 
rAom«.v.Jom...2J.iH.475   lU^- 
ft  S.  fi3  :   NMe  V.  H  diork  U  B.,  8  Ch. 
778,  7  H.  U  580;  Re  Litdlam,  63  U  l. 

^^;n  Ha,rthom  v.  'SA.-Wen.3Sn,  & 
Gif.  293  ;  WtUay  v.  BarnHt.L.B.,«y.<i^ 
193  :  He  WUkiMon,  U  K.,  8  Eq.  487,  4 
Ch  587  ;  notwithstanding  llurhUme  v. 
"/■on  1  J»r.  N.  S-  725.  Sec  Re  i«rf- 
iam  63L.  T.  330,  where  a  married 
wlan,  who  had  a  general  power  of 
appointment  over  a  revewionary  fund. 


but  no  separat«  estate,  bequeai 
A.  a  Ucacv  of  400J. :  it  was  hf 
it  was  not  payable  until  the  fi 
into  possession.  As  to  »ftfi 
Acland,  23  Bea.  10,  see  ante, 

""(rV^tt.-Gen.  V.  Brackevlmry, 
C.  782  ;  Lainfi  v.  Cotcnn,  24  Bo 

Ih)  I'cr  Wiekens,   V.-O.,  «e 
Trtt'ts,  L.  R.,  13  Eq.  166. 

(•)  Ibid. 

(;)  Ibid.      Stuart,    .V.-t\, 
otherwise,  3  Sm.  i  *5if-  SO*- 
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goes  under  sect.  27)  are  not  entitled  to  throw  the  debts  and  legacies 

on  the  real  estate  in  exoneration  of  tlie  fund  (A).  But  this  result  of 
s»H;t.  27  does  not  follow  if  the  testator  has  no  property  of  his 
own ;  in  such  a  case  the  dispositions  of  his  will  are  roail  as 
being  express  exercises  of  the  power  of  appointin>nt  (kk). 

By  the  combined  operation  of  sects.  24  and  27  of  the  Wills  .\ct,  Power*  ^^^^^ 
where  a  will  contains  a  general  devise  or  bwjuest,  a  general  ]M>wer  j^^.  „{  ^in. 
of  appointment  created  after  the  date  of  the  will,  but  in  the 
testator's  lifetime,    will,  unless  a  contrary  intention  appears,  be 
executed  by  the  will,  if  the  will  would  have  operated  to  execute  the 
power  had  it  been  in  existence  at  the  date  of  the  will  {/). 

It  is  hardly  necessary  to  say  that  if  A.  by  will  gives  B.  a 
general  power  of  appointment  over  property,  and  B.  prinlecea-ses 
A.,  having  made  a  will  containing  a  residuary  gift,  this  does  not 
operate  as  an  exercise  of  the  iwwer  (II).    The  power  lap-ses. 

The  effect  of  sect.  27  is  to  reverse  the  old  rule,  and  to  throw  on  How  a 
those  who  deny  that  a  general  devise  or  bequest  executes  a  general  ",",", ™m, 
power,  the  burden  of  proving  by  what  appears  on  the  face  of  the  mny  app«>»r. 
will  the  testator's  intention  that  it  shall  not  do  so  (m).    This 
intention   must,    it    seems,    be    clearly   expressed.    Even   if  the 
testator  gives  his  residue  to  A.  for  life  with  remainders  over,  this 
will  operate  as  an  exercise  of  a  power  which  is  only  given  to  the 
testator  in  the  event  of  his  surviving  A.  {«). 


Where  ilonw 

pfcdcreast'H 


ik)  Rt  Hartley,  [1900J  1  Ch.  152. 
(kk)  Re  Ludlarn,  63  L.  T.  330. 
(/)  Sugil.  R.  P.  Stat.  370 ;    and  see 
Carlt  V.  Carte,  3  Atk.  174  ;  StiUman  v. 
HVfrfon,  10  Sim.  28  ;  Cofield  v.  Pollard, 
3  Jur.  N.  S.  1203  ;    Patch  v.  Shore,  2 
Pr.  &  Sni.  689;   Uodadon  v.    Dancer, 
10  W.  R.  1101 ;    Lake  v.  Currie,  2  D. 
M.   &   U.    536;    Thanuu  v.  Jones,  2 
J.  &  H.  475,  1  D.  J.  &  S.  63 ;  Mtredyth 
V.     Meredylh.    Ir.     R.,    5    Eci.,     Wlfi ; 
Buyes  V.  Cook,  14  Ch.  D.  53  ;    Re  Her- 
nando, 27  Ch.  D.  284  ;   Airey  v.  Bower, 
12  A.  C.  263.    Tne  power  in  StiUman  v. 
Weedon  aeeass  to  have  been  a  special 
power,  and  the  actual  decision   wax, 
therefore,    erroneous :    «ee   Re  Hayta, 
I IIKIO)  2  Ch.  332.   As  to  Re  Olds  Trwls, 
54  L   T.  677,  see   Farwell,   224.     The 
better  opinion   is   that  sect.    24  does 
not  apply  to  any  powers  of  appointment 
except  those  coming  within  sect.    27  ; 
see  |)er  Stirling  J.   in  Re  Wells'  Truits, 
42  Ch.  D.  6.'>6,  and  post,  p.  839. 

(H)  Junes  V.  Southall,  32  Bea.  31; 
post,  p.  840.  It  is  suggested  in 
Karwell  on  Powers,  226,  tlmt  if  A.  by 


will  gives  his  son  B.  a  power  of  appoint* 
ment,  and  B.  prwleceases  him,  having 
made  a  will  containing  a  residuary  gift, 
this  oiierattw  after  A.'s  death  as  an 
exercise  of  the  jKJwer,  under  sect.  33  of 
the  Wills  Act  ;  but  sect.  33  only  appli«'s 
where  "  real  or  personal  estate "  is 
"  devised  or  bi'queathed  "  to  the  testa- 
tor's child,  and  it  is  submitted  that 
giving  a  j)ower  of  ap]K)iutment  is  not 
a  devise  or  bequest  within  the  meaning 
of  the  section  ;  see  Holyland  v,  Ltu-in, 
26  Ch.  1).  2t)0. 

(m)  Walk-^r  v.  Banks,  1  Jur.  N.  S.  606. 
But  a  spt-citic  exercist^of  a  jiower  exist- 
ing at  till-  date  of  the  will  is  not 
converted  by  sect.  24  into  an  exercise  of 
a  new  jxiwer  substituted  for  the  old 
power  after  the  date  of  the  will : 
Thmnpi<f>n  v.  Simpson,  M  L.  J.  Ch.  461. 
The  decision  seems  to  bo  questioned  in 
Farwell  on  Powers,  225,  but  it  is  sub- 
mitted that  it  is  eorrect ;  the  will  con- 
tained no  residuary  gift. 

(»)  Thomas  v.  Jones,  2  J.  &  H.  475, 
1  IJ.  .1.  &  S.  t>3. 
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The  fact  that  an  appointment  has  been  actually  mad.,  v 
nolshew  an  intention  to  exclude  the  appomted  property  fr.m 
not  shew  an  m  appointment  fails  by  laps,  i 

general  residuary  8'"' ^""^  '    otherwise  '/).    And  wh.re 
or   through   --^--Xn^L  1  pow'To  1  and  re-.„v..t 
property  was  --"^^^  ^ ,,'[ /j:^  of  the  will,  the  prope 
*''  Tar:;i       t  was  held  that  the  express  appoint. 

:::  riirxtfthat  the  substituted  ^0^.^-^^, 
E;::sjri::^:^xt:r»r- 

L';r;s   a   life    e-te)   in    the^s^^^^^^^^ 
inconsistent  with  ^J^^Zl  exclude  it  from  a  re.d. 
:;:rjrarpet:r:ould  probacy  not  be  followed,  ait,. 

''tlZrnZ  r^het  by  voluntary  setUement  pers. 

Horur.  ^^  ^  as  the  settlor  should  appoint  generally,  and  in  d 

Effect  where    JhitSor  life,  and  after  on  Several  named  persons^    The. 

appointment    on  mmseii  lor       ,  .    ,  ^  g^  appouiting  part  of  the  fi 

woVw  defeat    then  under  his  power  executed  a  ^eea  app   ,  ^„,f„athed  his  rei 

t«utor»own       ,  afterwards  made  a  will  by  which  he  bequeathea  nis  re 

^  t.I  ort.n,»e  by  the  wiU  e«ectu.ny  d»p«.J  ol,    U 


Mom  t. 

Harttr. 

Kffect  where 


S^ion  of  the  C.  A.  in  IMyland  v. 
^rprB!^^'^v:Z.A«».  Johns.  276. 

^*tq)  In  Be  EUn  (68  U  T.  816)  the  ap- 
poStment  was  contingent^  '■""^^tfu, 
^(r)  OaU  V.  Oak,  21  Beav.  349;  «« 
cJu^eM.  [1901]  ICh.  398,  P<«t. 


(*)  Wood,  V.-C,  Scriven  v.  S 
2  J  &  H.  745.  See  Hopeviell ' 
/on^,  iJo-"  V.  Alberry.  Hoe  v. 
flau  V.  Davtron  (»!'  «»»*'«  ' 
chapter),  wheie  rcmaindera  in  f 
held  to  l;083  by  general  rcsiiiu 
vises  to  the  same  persons  to  wt 
estatee  in  the  same  propert; 
specifically  devised  in  a  former 

the  will.  ,       „  no  n 

(m)   See  Bnah  v.  Cowan,  i-  a 

where  the  testator  gave  his  n 

legatee  the  arrears  of   mcome 

settled  fund. 

(0  2  Sm.  &  Gif.  458. 
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V.-C.  thought  that  this  would  be  to  violate  tho  oxpross  language   

of  the  will.  He  added  that  it  was  probably  the  intention  of  the 
legislature  that  sect.  27  should  apply  only  to  ca-ses  like  Cox  v. 
CluimfierUiin  (u),  where  the  power  was  in  such  ample  terms  as  to 
amount  to  absolute  property.  The  tenns  of  this  section,  however, 
are  certainly  of  more  extensive  import. 

With  reference  to  this  decision,  Lord  St.  Leonards  says  (r),  "  The  '*^';^»'^'"  "" 
case  is  not  without  difhculty  ;  but  where  the  projierty  is,a«  in  this  )/„,/er.' 
case,  settled  by  the  testator  liim.self  upon  others,  in  default  of  any 
appointment  by  him  under  his  power,  it  would  seem  to  require  some 
indication  of  an  intention  by  him  to  defeat  his  settlement  in  order 
to  linld  a  general  gift  in  his  will,  which  can  be  satisfied  by  other 
property,  to  be  an  execution  of  his  power."     But  this  observation 
was  disapproved  of  by  the  Court  of  Appeal  in  Re  Clark's  Estate  (w), 
where  it  was  held  that  the  will  would  execute  the  power,  whether 
the  property  was  settled  by  the  testator  himself  or  by  another  person. 
In  that  case  Cotton,  L.J.,  said  :  "  With  respect  to  the  extract  that 
has  been  read  from  Lord  St.  Leonards'  Treatise  on  Powers,  I  do 
not  quite  understand  whether  it  is  a  statement  of  his  own  opinion, 
or  merely  a  comment  on  the  effect  of  Moss  v.  Hatter.    But  if  it  is 
to  be  taken  as  an  expression  of  his  opinion  that,  in  the  case  of  a  power 
of  appointment  in  a  settlement  created  by  the  testator  himself,  an 
indication  of  his  intention  to  defeat  his  settlement  must  be  shown, 
that  appears  to  me  to  contradict  tho  words  of  the  statute,  and  I 
should  hesitate  to  act,  even  upon  Lord  St.  Leonards'  authority, 
against  the  expressed  intention  of  the  Legislature.'     And  James, 
L..].,  expressed  himself  to  the  like  effect.    And  in  Boyea  v.  Cook  (x), 
it  was  held  by  the  Court  of  Appeal  that  a  power  was  duly  exercised 
by  will,  though  the  settlement  creating  the  power  was  made  after  the 
will,  for  that  only  the  will  could  be  looked  at  to  shew  a  contrary 
intention. 

This  decision  was  approved  by  the  House  of  Lords  in  Aireii  v. 
Bower  {y).  There  a  testatrix  who  had  a  general  power  of  appoint- 
ment by  deed  or  will  over  the  A.  property,  by  her  will  in  1854 
levised  and  bequeathed  the  residue  of  her  estate  to  X.  By  deed 
poll  in  1855  she  appointed  tho  A.  property  upon  such  trusts  as  she 
by  deed  or  by  her  last  will  snould  "  from  time  to  time  or  at  any  time 
thereafter  appoint,"  and  in  default  of  appointment  upon  trust  for 


Airty  v. 
Hiiieer. 


of   income  of  the 


(ii)  4Ve8.  631. 

(I )  Sug.  Pow.  p.  305,  Sth  edition. 

(u )  14  Ch.  D.  422. 

(A  14  Ch.   D.  53,  disapproving   Re 


Kudinga  SetlUment,  L.  R.,  14  Eq.  206. 
See  also  He  Hernando,  27  Ch.  i).  284 ; 
Se  Marsh,  38  Ch.  D.  630. 
(y)  12  AC.  263. 


816 


POWERS   OF   APPOINTMENT   AND   DISPOSITION. 


CHAP.   XXIII. 


Contirroation 
of  lettlement. 


I 


'  Last  will." 


Sect.  27 
often   deleats 
tiatiitor's 
intention. 


Uses  declared 
by  reference. 


How   a   eon 
trary  inten- 
tion may  be 
shewn. 


Y.  She  died  in  1857.  It  was  held  that  the  will  operatei 
exercise  of  the  power  reserved  by  the  deed  poll  of  1855,  ai 
the  pi  perty  went  to  X. 

Where  a  testator  has  a  general  power  of  appointment  \ 
settlement,  followed  by  a  limitation  over  in  default  of  appoii 
a  residuary  devise  or  bequest  conUined  in  his  will  operate 
exercise  of  the  power,  even  if  the  will  contains  an  express  cc 
tion  of  the  settlement ;  the  confirmation  is  considered  to  a 
tliose  parts  of  the  settlement  which  the  testator  has  no  pi 

disturb  (z). 

Whether  an  express  confirmation  of  the  settlement  wou 
a  "  contrary  intention  "  within  sect.  27  in  a  case  where  the  t. 
power  covered  the  whole  subject  matter  of  the  settlemen 
Moss  V.  Harter  (supra),  seems  doubtful. 

In  Pettimjcr  v.  Ambkr  (a),  a  testator  made  a  will  contj 
residuary  devise  ;  then  he  made  a  voluntary  settlement  of 
lands,  under  which  he  had  a  general  power  of  appointmen 
"  last  will "  ;  then  he  made  another  will  purporting  to  be  h 
will,"  by  which,  in  pursuance  of  the  power,  he  charged  tl 
with  an  annuity  :  it  was  held  by  Romilly,  M.R.,  that  the  r« 
devise  in  the  first  will  did  not  operate  as  an  execution  of  th( 
So  far  as  the  decision  turned  on  the  question  of  what 
testator's   "last    will,"    the   M.R.'s   reasoning    seems  so 

artificial. 

Where  a  testator  makes  a  will  containing  a  residuary  f 
afterwards  settles  part  of  his  property,  subject  to  an  o\ 
general  power  of  appointment  reserved  to  himself,  it  is  obvi 
the  statutory  rule  above  stated  probably  defeats  his  intenti( 

A  residuary  devise  operates  as  an  execution  of  a  general  i 
appointing  land,  although  it  has  been  conveyed  to  uses  si 
those  of  an  existing  settlement,  and  the  testatrix  has  exce 
lands  comprised  in  that  settlement  from  the  residuary  devi 

But  a  "  contrary  intention  "  within  the  meaning  of  sect, 


(z)  Lake  v.  Currie,  2  D.  M.  &  O.  530 ; 
Hvtchina  v.  Osborne,  4  K.  &  ^■  252,  3 
I>e  G.  &  J.  142 ;  and  see  AthtrUm  v. 
Langford,  25  Beav.  5,  where  an  ex- 
pressed intention  that  lands  over  which 
the  testator  had  a  power  should  not  bo 
included  in  his  will,  but  should  go  ac- 
cording to  the  settlement,  was  held  not 
to  prevent  a  share  in  the  lands  vested 
in  the  testat-or  in  default  of  the  exercise 
by  him  of  the  power  from  paasing  under 


the  residuary  gift  in  his  wil 
Bringloe,  26  L.  T.  58  (sti 
p.  8(H),  n.  (s)  ),  the  \ 
not  arise,  as  the  case  tnmi 
meaning  of  "residue"  in  « 
appointment. 

(a)  L.  R.,  1  Eq.  510. 

(6)  See  Re  Suding's  SetUrn 
14  Eq.  266  (overruled  by  Boy 
supra),  and  Airey  v.  Bower,  s 

(c)  UuyUa  V.  Junts,  11  W. 
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ai.|M>.ir  by  implication.     In  T/mmpmm  v.  Simps.,,,  (,/).  wl„.,v  iIht.. 

w,n-  two  srttlementa,  o.u-  made  boforo,  and  the  other  aftvr  th,'  will 

it  was  h.ld  that  a  roferenc,.  in  the  will  to  the  power  ereat.-d  l,v  the- 
first  settlement  shewed  that  the  testatrix  did  not  in..an  the  will  t„ 
„|Hrate  as  an  execution  of  the  power  eontain.-.l  in  th.-  seeon.l 
si'ttiement. 

Where  the  donee  of  a  general  testamentary  power  is  don.ieile.l        ,.„ 
al.n.ad.sect.2(  does  not  make  his  will  operate  as  an  exeeution  of  the  "' f'-i'-'" 
pmer.  unless  he  shews  on  the  faee  of  the  will  an  intention  that  it  ''"""'" 


-v-x  V    ,,,    iiiv  nil 

I  take  effect  accordinj;  to  Kn-jlish  law  (e). 


(3)  flow  jar  Exern»e  of  General  P„„rr  ,„akes  Pro,,ertu  ,,„rt  „r  ,■  ,y. 
TM  Estate.  ^  Where  a  general  power  is  effect. , allv  exerl.-l  -»: 
l,y  will,  the  property,  whether  real  or  personal,  becn.es  Ijabl,.  f„r 
the  te.stator'.s  debt^  ( ,)  so  far  as  his  own  ,,ro,,ertv  is  insnfH.ie.it  to 
.atisfy  them  (</).  1  h.s  liability  is  created  bv  law,  aiul  th,-  don.-e  of 
the  power  cannot  give  any  individual  creditor  a  char-re  on  the 
,.,  .perty  or  pnonty  over  the  other  creditors,  by  nmking  an  appoint- 
ment with  that  object,  even  if  he  has  entered  into  a  covenant  to  <lo 
so  (h). 

The  general  rule  above  state.l  does  not  apply  to  property  abroad,   Ko.-i... 
f..r  f  1..'  a.lmm.stration  of  such  property  is  governed  bv  the  law  of  its  '"-"l"  "v. 
locality.    Consequently,  if  an  Englishman  exer.ises  a  general  power 
..  ai.,,o.ntment  over  a  trust  fund  subj  ^ct  to  foreign  law,  he  dJ.s  not 
tliorel.y  make  it  a.sset«  for  the  pavmei.t  of  his  debts  (() 

.\  .iirection  by  a  testator  that  his  debts  shall  be  paid  makes 
property  oyer  which  he  has  a  general  power  of  appointment 
as.et.s  for  the  purpose,  if  h.s  own  property  is  insullident  but .-. 
Z'etfleM))'  '""■'  «PP«'"^'n*"nt  of  an  executor  will  not  have 

If  a  person  who  has  exercised  a  testamentary  power  is  a  bankrupt 
at  the  tune  of  h.s  death,  the  appointed  property  does  not  pas.  t'T 


1/1  .VI  L  ,1.  cii.  41)1. 
U]  ft.   I'rirr,  [lyoOJ   1    Cli.    142;    Ue 
liKMi  «  HittUment  Trusts,  (19031  1  Ch 

8!»8.  ante,  p.  801.  J  *  »-ii. 

{/)  llolmeH  v.C'^ghill.  12  Vex.  20i->  • 
n,ii,,i'i  V.  Jiuctianaii,  ."J  I).  M.  A  (J.  97ti ' 
W,ll,uiii-i  V.  Liimnx,  Itj  Bea.  1  •  He  Ilnrl 
h.  ti:t  L.  .T.  Ch.  79.     See  He  Newntum's 

i./-.,.  |l881J\Veek.N.69,whereit«a» 
Ml)  that  the  creditora  had  no  claim 
asam^t  the  tni.^fr<.s  for  a  breachof  trust 
•As  tu  the  rule  where  the  testator  be- 
J.— VOL.   I. 


h  Madd.  204  i  He  Guednll,,.  [190.-,)  2  Ch. 

(7>  See  Chap.  ?  IV. 

jA)  .%   Unit;/,    (|<Ki2i   2    Ch     7<)9. 
a'.'nn,  .1  on  apiK-al  sub  nom.  JS,„iu,  y' 

(i)  Ht  Huld,  ti«  L.  J.  Ch  .'■.•>4 
(y)  U.ngy.  O-van.  u'}iel.' ifj  ■  He 
32  Ch.  U.MH.  '*«'.''w,. 
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trustoe  in  bankni,  c  v,  but  to  the  testator's  executors,  and  is 
liable  to  the  payment  of  de»t«  incurred  by  the  testator  sm.v 
bankruptcy  (A). 

lJ.-{.)re  the  Married  Women's  Proprty  Act,  1882,  the  .|u. 
whetlicr  an  appointment  by  a  niarri  >  jman  made  the  pm 
Uable  for  her  general  engagements  was  a  matter  of  doubt, 
distinctions  were  drawn,  or  attempted  to  be  drawn,  dependii 
whether  the  married  woman  had  a  power  of  appointment  by 
or  will,  or  by  will  only,  whetlier  she  had  a  separate  life  estat. 
whether  the  property  was  limited  to  her  or  her  representi.'r 
default  of  appointment  (I). 

The  "  general  engagements  "  of  a  married  woman  under  tl 
law  were  not  "  debts  "  in  the  proper  sense  of  the  word.  \U,\ 
in  a  recent  case  (w),  where  a  married  woman  who  had  a  r 
testamentary  power  of  appointment  over  an  estate,  by  ii. 
directed  her  executors  to  pay  her  just  debts,  and  appoinu 
estate  in  express  exercise  of  the  power,  it  was  held  by  Stirlii 
tliat  certain  sums  owing  by  her  at  her  death  were  a  charge  up 
appointed  property,  apparently  on  the  ground  that  in  the  ad 
tration  action  these  sums  had  been  found  by  the  chief 
certificate  to  be  debts  of  the  testatrix. 
'.  The  Married  Women's  Property  Act,  1882,  enacts  (sect. ' 
••  the  execution  of  a  general  power  by  will  by  a  married  woma 
have  the  effect  of  making  the  property  appointed  liable  for  he 
and  other  liabilities  in  the  same  manner  as  her  separate  ea 
made  liable  under  this  Act." 

As  to  contracts  made  during  coverture,  the  sectior 
applies  to  those  made  after  1882  (n),  but  it  applies  to  co 
made  by  the  testatrix  while  a  f(  ne  sole,  whether  befor 

or  not  (o). 

"  Debts  and  other  liabilities  "  means  engagements  enter 
by  a  married  woman  during  coverture,  for  which  her  s( 
estate  (if  she  had  any)  would  be  liable.    Unless  contmit.' 


tk)  Jenney  v.  Andrewt,  0  Madd.  264  ; 
He  GuedaUa,  [19051  2  Ch.  331. 

(/)  Vawjhan  v.  \'andersk(ji:)i,  2  Drew. 
lUo.  3r,3;  Hobday  v.  Peters,  28  Bca. 
354;  lilatch/ord  v.  Woolliy,  2  Dr.  & 
Sm.  204  ;  Johnson  v.  Gallagher,  3  D.  F. 
&  J.  494 ;  Shullock  v.  Shaltock,  L.  R., 
2  Eq.  182 ;  London  Chartered  Bank  of 
AuMalia  V.  Lem^rifihe.  I-.  R.,  4  F.  C. 
572:  Re  Harvey  s  Estate,  13  lli.  D. 
216 ;  Hodges  v.  Hodyes.  20  Ch.  D.  740  ; 


Mayd  v.  Field,  3  Ch.  J>.  587  ; 
i'itzgihbon,  17  Ch.  D.  454  (nt 
See  the  result  of  the  Ijaliiu 
authorities  stated  in  Farwcll  in 
262-3. 

(m)  Re  De  liunjh  Lauson,  4 
568. 

(n)  Re  Roper,  39  Ch.  D.  482. 

(„i  if..Pnr<-m,  ri892nCh.  ; 
Be  Hughes,  [1898J 1  Ch.  52'J. 
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Drcfinber  f),  IWW  (;,),  it  is  necessary  that  she  should  huv.    hu.l 
sc'piirate  estate  at  the  time  she  cmitraetetl  tlietn  (•/). 

An  appointment  is  oiMTative  under  this  section.  althouL'h  it 
..vcntually  fails  to  take  effect  in  favour  of  the  appointee  l,v  reason 
of  events  happning  after  the  t^^-statrix's  death  (r). 

W  here  a  testator  exercises  a  general  power  of  ap,H,int,nent  over 
,H.,so,m  estate,  Ins  executor,  or  his  administrator  with  the  will 
an>H..ved,.»  the  proper  person  to  administer  and  give  a  discharge  for 
tlu'  appointed  fiuid  (.),  and  the  same  result  follows  even  if  the 
t...s,a.or  appomts  the  fund  to  »,K-cial  trustees  and  directs  then,  to 

:','''"m"w  p'\  .  L'"'"  '*'''''''  *°  "^•'"''•^  *°'"^'"  ^'>'"'S  »>^"f«re 
tl...  M    W.  1.  Act    188J,  came  into  operalioi.  („).     Whether  the 

property  passes  to  the  executor  as  such  "  within  the  n.eaning  of 
,1,..  Unance  Act,  18SM,  ,s  a  question  which  has  been  n.ueh  discussed 
with  reference  to  the  incidence  of  estate  dutv.  There  is  a  division 
of  j,ulieial  opinion  on  the  subject  (.),  'but  according  to  the 
latosi  decision  (vr)  the  property  does  so  pass  (w) 

In  the  case  of  a  person  entitled  to  a  general  pow.'r  of  appointment 
ov,.r  land  dying  since  1897,  having  by  will  exercised  the  power  L 
lun.l  vests  in  his  personal  representative  in  accordance  with'  the 
provisions  of  the  Land  Transfer  Act  18')7  s  ]  It  h  1 
suggcvsted  that  the  effect  of  this  enactment  is  thaVthe  land  becoZ 
legal  assets  for  payment  of  debts  (a;). 

If  an  appointment  under  a  general  power  fails  to  take  effect  (z)    .-  ,       , 
.he  ,uest.on  arises  whether  the  property,  or  thepart  of  it  ineffectually  aptimlnt 
appointed,  devolves  as  in  default  of  appointment,  or  as  part  of  the 
testators  estate.     There  is  no  difference  in  this  respect  betwel 


f^nil 

TrBn.-fiT  Ac», 
l«!>7. 


1  contiattril  siiicf 


ijh  Lavson,  41  Cli.  1), 


,,''".'",';■ 'l^''-'. "'  'ho  paasinj-  of  the 
Marru'd  W.  I>.  AcM803. 

I'/)  It'  Fiddwkk,  [l<M)!)J  i  (•},  | 
"Mnuliiii;  Rt  Ann,  fl894J  1  Ch.  54'(" 
Sr  K(  llmjhes,  [1898J  I  Ch.  529. 

('I  /»  Hodgson,  [1899]  I  Ch.  000. 

I«)  11(  Philbrkk'g  TrnstK,  13  W  R 
.".TO ;  I!„<jM  V.  Oalky,  L.  R.,  14  E.i.  I  ■" 
Ht  Hukm's  Truslg,  5  Ch.  229,  6  Ch.  i) 
iSl ;  Jit  Davies'  TruiU,  L.  R.,  ]3  'jjn" 
Ha:  Jt,  Peacock's  Settlement,  [10021 
'  C!i.  ;V»2.  ■' 

Jtr  Piiicfjck'a  Settlement,  supra 
(u)  Jbiil.  ' 

(I)  ^c  Treasure,  [19001  2  Ch.  648: 

filoorr.  [VMl]  1  Ch.  f.Ol  ;    He  Had. 

d.'ci,  [1901 1 2  Ch.  372 ;  He  Power,  [1901] 
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2  a.  0.-.9  :   Jie  V.xon.  [1902|  1  Ch.  iM8  • 
Ke  fearns.de^.  \mri\  1    Ch.   iM)  ■     H 

«-n-  -22  (judgment  of  I'aiker.  J  ) 

He  UadUy,  [19<)9J  I  Ch.  22. 

(«0  This  argument  iloornot  apply  to 
real  estate,    because  at   the   time   tlo 

a  tt  „  r/"'  TX '"  "'^-  ^•^'^""'^-  «" 
ante,  p.  (,4.  and  Chap.  IM\ 

A  .  S.'i'''"''''^  *"<'  «l«Won-8  L.  T 
Acts.  278:  Carson's  K.  1'.  stai  402 
.See  post.  Chap.  1,IV  ' 

seilnftp°853.''''"'''''PJ"'""»-'«- 
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g^  POWERS    OK    APPOINTMENT    ANH    DISIMJ.HITION. 

n,*r.  x,m.    real  and  Fr^nnal   o^tate  (a).     The  question  "  is  one  of  inte 

namely,  whether  the  .lonce  of  the  power  meant  by  llie  exenis 

to  take  the  property  dealt  with  out  of  the  instrument  creatn 
power  for  all  purposes,  or  only  for  the  limited  purixme  of  Rivniy 
to  the  particula-  disposition  expressed"  (b).  The  eaxe.  ni 
nuite  consistent.  The  principal  nile  is  that  if  the  t*-stator  deal 
the  whole  of  the  settled  property  as  his  own  (e.g..  by  giving  -t 
executors  (r)  or  trustees  (d) ),  or  if.  without  g.vmg  it  to  exec, 
trustees,  h.>  deals  with  the  settle.l  pro,>erty  and  hm  own  pro,., 
one  mass  (f).  then  he  shews  an  intention  to  take  the  si-ttled  ,.. 
out  of  the  settlement  for  all  purposes,  so  that  ,f  any  of  the  d.s,M, 
of  his  will  fail,  the  settled  property,  or  so  much  of  it  as  is  un.l, 
of,  devolves  as  part  of  his  estate,  and  does  not  go  to  the  i 
entitled  in  default  of  appointment. 

If  however,  the  testator  merely  shews  ei  intention  to  app„ 
settled  property  for  a  limited  purpose,  then  any  part  of  it  w 
undisposed  of  by  the  failure  of  the  residuary  gift  g.M^s  as  n,  , 
of  appointment  { / ).  Thus,  in  iMmj  v.  Comm  {g),  where  tl,. 
of  a  general  power  directed  her  debts  and  funeral  and  testa., 
expenses  to  be  paid,  but  did  not  dispose  of  her  residuary  en, 
expresslv  exercise  the  i)ower,  it  was  held  by  Rom.Uy,  M.U.,  t 
balance  of  the  settled  fund,  after  payment  ot  d«bt«.  &c,  we, 
default  of  appointment  (h).  In  Re  Darie»  Trmt>,  (.),  the  <1 
a  general  power  be.jueathed  the  residue  of  her  personal 
without  referring  to  the  power,  to  four  pe™  equal  y,  two  o 
died  in  her  lifetime  :  Wickens,  V.-C,  held  that  the  lapsed  si 
the  settled  property  went  as  in  default  of  appointment,  ap|> 
on  the  ground  that  the  appointment  being  to  the  legatees  d.r. 


(a)  He  Van  II       n.  10  Ch.  U  IS. 

tb)  I'er  Chatl.,    .11,  V.-C,  m  Kc  De 

with  approval  iii  He  I'mede^  Sellk. 
ment,  Willowjhhy  Oobonu.  v.  Holyoaku 
ami  Coxen  v.  Rowland,  infra. 

(r)  Chamberlain  v.  Hutchinson,  i- 
Bea.  444;  lirkkenden  v.  WilliainJi, 
h  R  ,  7  Kq.  310.  Compare  He  Scott, 
ri891  i  1  Ch.  298.  Where  there  is  an  ap- 
pointment to  trustees,  the  testator  h 
representatives  take  under  the  doctrine 
of  resulting  trust :  ibid. 

id)  Ufevrt  V.  Fretland,  24  Bea.  403  ; 
WiVWnww  V.  Schneider,  L.  U.,  »  M- 
423  ;   Re  Van  Haqan,  Itt  Ch.  U  18. 

(e)  Re  Pinide's  Settlement,  12  Ch.  1). 
6(>7  ;  Re  IckeringiU's  Edale,  1.  p.  !>• 
l."»l  ;  Wilhughby  Osborne  v.  Ilolyonke, 
22  Ch.  D.  238  ;  Re  Horlon,  51  L.  T.  420 ; 


Voxtn  V.  Rowland,  [18041  1  ' 
He  Marttn,  \IWZ]  1  Cli.  ; 
Keowns  Estate,  Ir.  R.,  1  K(|.  :i 
reasoning  in  Iloare  v.  0--l«inH , 
Ch.  580,  is  not  satisfactory, 
decUion  may  l>e  considered  dv 

{_f)  SeeEasum  v.  Api'tf/nril 
C.  .50,  where  tlio  will  was  nia^ 
1837. 

(tj)  24  Bea.  112. 

(A)  The  dwision  in  Dri^tow 
row,  L.  R.,  10  Kq.  I  Ijy  the  sa 
turned  chiefly  on  the  laiisiua 
instrument  creating  tlie  powe 

(,)  L.  R..  13  E.i.  1«3-  -Ace 
Romer,  L.J.,  the  decision  t 
the  fact  that  the  testatrix 
txpresalv  purport  to  execute  i! 
see  Tfe  Marten,  [1902]  1  Ch.  at 
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not  to  rxwutore  or  tnwtwH,  .shp»..cl  tha»  the  tostutrix  liid  not  iiitond 
t..  make  tho  wttled  profxTfy  Ii.t  own  f„r  nil  |.ur|.us..H.     If  the 
a.,  ision  in   He  IrhmujiWK  Knlate  (j)  in  riKJit,  that  in  R.  Ihi'i,» 
Ti  ■'  "V.i  jWM'Pis  to  be  wron«. 

It  .s<"cnw  that  if  the  donoo  of  a  power  makes  a  will  whi.h  d.-aU  only 
ttitli  the  pro|)erty  which  is  tlie  snhject  of  the  power,  and  appointM  an 
...v.Miitor.  this  alon,'  is  not  uuffieient  to  make  the  proin-rty  his  own 
for  all  purposes  (X). 
The  peneral  ndes  above  stated  apply  to  married  women  (/). 
If  th.  donee  of  a  general  power  expressly  exen-ises  the  power  bv  s..,«r.tc 
his  will,  and  deals  with  his  own  property  separatelv.  then,  if  the  '''-!""'• '"""• 
n  M.liiary  gift  fails,  the  settled  property  "will,  as  a  ride,  go  as  in 
(l.lault  of  appointment  (w). 

H,  Crird  {»)  was  a  <lear  ease.  There  th.>  testatrix  exercised  a 
j-rneral  power  by  giving  L'(K)/.  to  A.,  and  <lir.'eting  that  the  n^sidiie 
of  liie  fund  should  go  as  in  default  of  Mpp„i„tment ;  she  also  be- 
.lu.atlud  legacies  ;  one  o{  the  persons  entitled  in  default  of  uppoint- 
uu-nt  predeceased  her  ;  it  was  held  that  she  had  sh.-wn  a  clear 
intention  not  to  make  tho  fund  her  own  ;  consefpiently  the  lapsed 
share  devolved  as  in  default  of  appointment,  and  the  legacies  were 
payuiile  only  out  of  the  testatrix's  own  property. 

VI.  Special  Powers.  (1)  W/n,  arr  Ohjvrts  or  a  Sprdal  I>,„r,r.  t„o..rt„iniv 
-The  doctrme  of  uncertainty  applies  to  jx.wers.  Thus  a  j.ower 
to  (lispos.  if  the  testator  s  property  •'  in  accordance  with  niv  wishes 
verbally  expressed,"  is  void  for  uncertaintv  {»).  J?ut  altliough  a 
simple  gift  to  "  A.  or  ]J."  is,  it  would  seem,  void  for  uncertainty  {p) 
a  lH<iiiest  to  A.  or  B.  at  the  discretion  of  C.  is  good,  for  he  may 
divide  it  between  them  (c/). 

The  casos  where  a  gift  which  is  in  terms  absolute  has  been  urt  A.«olut..  gift 
down  to  an  estate  for  life,  with  a  j)ower  of  a]>pointment  among  '•"'<•'>«»■ 
( Inldren  or  ti<c  like,  are  referred  to  el.sewhere  (r). 

Whore  a  po>ver  i.s  apparently  intende.l  to  be" limited  to  certain   K.i«-.inn  ,.f 
classes  of  persona,  but  some  of  the  teim»  used  are  too  vague  to  be  """'''• 


Ik)  lt(  Thurston,  32  C'li.  I).  .Vn 
(/)  Sec  the  cases  citctl  siinra.  p.  818. 
(ml  lie  IM  Lusi'.-  TriLyti'S  I,.  Rci) 
rr. 232 ;  Ik  li„yd.\mn] 2  Cli.  232.  In 
Imth  this.,  cases  ilie  leamwl  judges 
linif.ssiil  to  follow  {{,■  Unvies  TrusU. 
In  that  case,  however,  the  testatrix  did 
not  ili'iil  with  (ler  own  property  ar«!  tht- 
.-.illliil  |pro|Krty  separatelv.  See  also 
Uli'lhl  V.  Hurt  null.  23  Ch.  IJ.  2  IS.  w.'iero 


the  testatrix  deidl  ttilh  the  .sellKil 
proiM>rty  sejiftratelv,  iti  such  a  way  a.s 
l<>  make  if  part  of  her  estate. 

(h)  1  llKtoJ  W.  N.  (M. 

(")  K".  Ihll,!/,  [mf>\  2  Ch.  8(i(i.  ante, 
p.  474. 

(p)  See  Chap.  XVI.;  ante,  p.47."in.(«). 

(7)  Lonijmnre  v.  lirimm,  7  Ves.  124' 
and  other  ea«a  eii«l  in  Oiap.  \l  V 

(r)  Chaps.  XXXIII    XXXIV 


POWEUM    or   APPOtNTMKST    ASD    UIMPOHITION. 


rtlAP.   XSIIt. 


Illrgilimktr 
penonn, 
whethiT 
objwta  ol 
power. 


•  iMne." 


"  DoBccntl- 
■nta." 


'•  ChiWrpn." 


••  Family." 


given  effwt  to,  it  wpiiw  that  they  may  Im«  rt<j«H-ted.  Thus  n 
to  apiHjiiit  to  "  {ricmli*  and  nlations,"  or  "  relatione  or  fr 
has  been  conutnii'd  to  be  a  power  to  appoint  to  relationn  only 

As  a  general  nde,  th<'  objects  of  a  i)ower  are  deterniinejl 
same  rules  of  construction  as  tlujse  which  apply  to  direct 
similar  terms.  Accordingly,  in  a  power  to  apiwint  to  "  chi 
•'  sons,"  "  issue,"  "  relations,"  "  next  of  kin,"  or  the  like,  thi 
prima  facie  mean  legitimate  children,  sons,  issue,  &c.  (/), 
it  appears  from  the  whole  will  that  the  testator  intended  thi 
to  extend  to  illegitimaU;  children,  sons,  issue,  Ac.  («). 

On  the  same  principle,  "  issue,"  in  a  power  of  appoii 
includes  descendants  of  every  degree  (i'),  unless  there  is  soi 
to  restrict  its  meaning  («).  But  "  issue  "  may  be  uk.mI 
sense  of  "  children  "  («'«•).  Sometimes  a  testator  uses  tii 
"  issue  "  and  "  children  "  interchangeably  ;  in  such  cases  " 
may  be  construetl  us  meaning  "  children,"  or  "  childreii  " 
construed  as  meaning  "  issue"  (x),  whichever  may  best  gi\ 
to  the  testator's  intention  {«). 

A  power  to  appoint  to  the  "descendants"  of  A,  d 
authorize  a  substitutional  appointment  to  the  jjersonal 
sentatives  of  a  deceased  descendant,  even  if  those  represc 
should  liappen  themselves  to  be  descendants  of  A.  (z). 

A  power  to  appoint  to  "  children  "  does  not  authorize  an  , 
ment  to  grandchildren  («),  or  to  the  representatives  of  a  i 

child  (6). 

The  primary  meaning  of  the  word  "  family,"  m  a  be 
personal  estate,  as  ( xplained  elsewhere  {(),  is  "  children," 
context  may  shew  that  the  testator  used  it  in  another  sense, 


(«)  flowrr  V.  Maiiiimriiig,  2  Ws.  sen. 
87  ;  He  Caplin's  Will.  2  Dr.  &  Sm.  527. 

(/)  WMiruon  v.  Adam,  1  V.  &  H. 
422  ;  Re  StandUy's  EataU.  L.  R..  5  E(i. 
303. 

(«)  Rt  Deakin,  <.  1804]  3  Cli.  5(a.  In 
Humble  v.  lloirmnn,  47  L.  J.  Ch.  02, 
where  there  was  a  power  to  apjioint 
to  the  testator's  family.  Hall,  V.-C. 
said  :  "'  No  doubt  illegitimate  chiUlren 
are  not  included  under  a  gift  to  chil- 
dren, but  .  .  .  under  the  description 
'  family  '  in  a  power  of  appointment  a 
nat   ral  child  may  bo  included." 

(r)  Hockley  v.  Atauiey,  I  Vcs.  jun. 
143;  Farwell  on  Powers.  494,  citing 
Donoghue  v.  Brooke,  If.  R.,  9  Eq.  489 ; 
Itt  Houwd,  7  Ir.  Ch.  R.  344.  St-v  Pe 
Warren's  Trust',  20  Ch.  D.  208  (deed). 

(«•)  Leigh  V.  Nnrhury.  13  Ves.  34 1. 


(«•«•)  aiap.  XM.  See.S«(' 
8  .Sim.  108  (marriage  arlicjes) 

(j)  As  in  Harlty  v.  MnOrt 
280.     See  IMhell  v.  Welch,  2 

(V)  Ac  to  the  eonstiiiol 
])ower  to  appoint  land  to 
Htriot  settlement,  see  IMI  w  i 
Ch.  H.  r,M. 

(:)  Ke  Sumnni's  Trmtji.  47 
fi.). 

('()  Kennerhy  \:  Krnnirl:i/. 
Kit) ;  Jteid  V.  Keid.  2.">  l!ea. 
other  ca-ies  cited  in  Sugdeii  o 
004. 

(Ii)  Maddiaon  v.  Aiulrtic.  1 
58. 

(r)  Chap.  XLI.  ;  Re  Hulch. 
TennaKt,  8  Oi.  D.  540;  , 
WaUh.  5  L.  R.  Ir.  27,  3  I*  I'.. 


u  |M)wer  tua|>|K>int  for  the  Ik>im'(U  of  a  niarrii-.l  womuii  nixl  Ii.r  famil\     . »  „ 

iiiuy  aiithoriw'  an  appointment  in  fiivour  of  h.T  IiiiHlmnU  {J).     ARftin, 

■  fiiniily  "  m-y  ninn  "  rt'lutionu  "  (e)  or  "  diwomlanta  "  (;),  and 

11,  Siu»v  V.  7'm/  ^.•),  ami  iMtnU:  v.  AVj»»«  (/,),  Jnnu'8,  L..I.,  hwhumI 

f.)  think  it  a  word  of  very  wi«h'  nu-aniiiK ;   i»  the  former  casi.  h.> 

tlioughi  it  Jidudrd  any  rolHtivo,  and  in  hiwfif  v.  Hamvx,  where  the 

t.  stafor  gave  all  hiit  property  to  hiit  widow,  "  to  l)e  at  Imt  .lisp.wd 

III  any  way  she  niny  think  iH-st  for  the  lH>nefit  of  herwif  iind  fnniily." 

a  nift  by  her  to  an  illegitimate  »on  of  one  of  the  testntor'n  »on.4  was 

iiplield. 

In  Shmdl  V.  Wnhfi(i),  a  t.'Htator  gave  freeh..lds  to  his  two  sons,  ••  Ks„m„.. 
and  directed  that  if  either  of  them  died  without  issue,  his  |mrt  of  '""»''*■'■ "' 
tlio  property  should    fall  "  to  whatever  existing  -.,,.„',ber   of   my  "*'  '""'"■'' 
family  he  may  be  disinwed  to  will  it  .u.'"    It  was  hel.        t  '  existing  " 
meant  living  at  the  dat«.  of  the  will  creating  the  po\.      and  that  the 
iM.w.r  authorized  an  appointment  to  one  or  uwt:  ptisons. 

Ill  the  case  of  powers  to  appoint  to  the  reh-fions  (/)  of  a  certain  ••  ReUt'om." 
iHison,  there  a  a  distinction  '  ♦ween  jio  . m>  of  distribution  and 
powers  of  selection  in  respec.  •  construction.  If  tlie  power  is 
non-exclusive,  or  a  power  of  distribution  merely,  the  donee  is  con- 
fined t.>  the  statutory  next  of  kin  {k),  while  if  the  power  is  expressly 
made  exclusive,  or  a  power  of  selection,  the  donee  can  aj.point  to 
any  relations,  although  not  within  the  degree  of  next  of  kin  {I). 
And  this  rule  has  not  been  altered  by  tiie  iV.wei's  of  Appointment 
Act,  1^71  (m). 

A  power  to  appoint  to  "  friends  and  relations,"  or  to  "  relations  ••  Friend*  " 
or  friends,'  seems  to  be  equivalent  to  a  power  to  ajipoint  to  '•  rela- 
tinhi"  (»).    It  is  not  clear  what  construction  would  be  placed  on 
a  power  to  appoint  to  "  friends  "  (»). 


i'»  Trwh.  47  I..  .1.  Ill 


V.  Andrtir.  1  Vc 


(./)  MaeLerotk  v.  Bacon,  5  Ves,  109. 

Ill  Cruiiys  V.  Caiman,  !»  Von.  319. 
at,  I  iiilipr  ca«ca cited  in  Chap.  XLI.,  and 
Siniioft  V.  Wahh,  supra. 

(')  W'lltiamt  V.  William*,  1  Sim. 
X.  s.  .•ir)8. 

{'j)  1*  K.,  9  Kq.  022.  TliP  (lower  was 
ijivfii  to  a  8in(.'Ic  woman  in  tlie  event  of 
liir  not  marryinR. 

I/.)  1..  R.,  6  Ch.  597.  The  I.JJ. 
»( I  •  disposed  to  think  tliat  the  widow 
i(«ik  absolutely  (see  Chap.  XXIV.).  and 
if  so  it  was  not  necessary  to  decide 
whether  the  illegitimate  child  was  an 
object  of  the  power :  but  the  point  was 
(S|)iv>sly  decided  by  Hall,  V.-C,  in 
Ihimhk  V   Boiemnn.  47  L.  .7.  Cli.  (12. 


(')  5  L.  R.  Ir  27. 

(;')  As  to  powi  rs  to  apimint  to  '  rela- 
tion-s,"  see  the  remarks  of  Chittv,  .J.,  In 
WtUim  V.  Duijuid.  24  Ch.  U  2.',i. 

(t)  PoiH.  V.  H'hitrninlie,  3  Aler.  rtflt  • 
Be  Balteraon,  [I8!)'J)  1  lr.  R.  324. 

(f)  Orant  v.  I.ipuim,  4  itusa  292  ■ 
/lardmg  v.  Olyn,  1  Atk.  4ti9  :  ImivU  y. 
Ilfndtrion,  10  ir.  R.  Kq.  IftO  j  Sulus- 
huty  V.  TknUin,  3  K.  4  J.  529. 

(m)  He  Dentin,  fl894]  3  Ch.  5f>5. 

(n)  Go'-er  v.  Mainuvring,  2  Ves 
sen    87,  .  '0;    Be  Capltn't  W.ll,  2  Dr! 

Jo)  ^-  (y.j.-,„  V.  Jl„^j,r„  i  L.  n.  I,. 
SS.'J,  referred  to  in  Chap.  XI,I. 
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ciiAr.  xxiii. 

(1a  4M  of 

olijivt:*  may 
be  inifilicdly 
ri'titri'  till. 


Construction 
of  npjjoint- 
nii'nts. 

Whether 
power 
exclusive  or 
nonexclusive. 


Acts  of  18.10 
and  1874. 


Perpetuities 

and 

remoteness. 

Joint 
tenancy. 


In  Woodcock  v.  RennecJc  (oo),  property  was  given  upon  trus 
A.  and  B.  and  the  «>  .  vor  for  their  lives,  and  after  their  dei 
for  their  children,  in  such  shares  as  the  survivor  of  A.  and  H.  si 
by  will  appoint :  it  was  held  that  the  only  objects  of  the  |i 
were  children  living  at  the  death  of  the  survivor  of  A.  and  H. 

The  construction  of  appointments  under  special  powers  is 
sidered  in  a  subsequent  part  of  this  chapter  (/'). 

The  question  whether  a  power  is  exclusive  or  non-exclusive  i 
of  intention,  to  be  collected  from  the  instrument  Teating  the  po 
"  no  general  rule  can  be  laid  down,  except,  perhaps,  that  the  v 
*  all  and  every '  are  mandatory,  and  make  it  necessary  that 
object  should  iiave  a  share  (5  Ves.  8.57),  and  that '  such  '  aiitlu 
exclusion,  unless  a  contrary  intention  appear  "  (</).  In  Re  V 
Truuls  (r),  a  testatrix  beijueathed  a  fund  to  her  daughter  for  lift 
after  her  death  "  to  and  amongst  my  other  children  or  their 
in  sucii  parts,  shares,  proportions,  manner,  and  form  as  my 
daughter  shall  appoint  "  :  this  was  held  to  be  an  exclusive  pow 

Since  the  Illusory  Appointments  Act,  1830  (s),  and  the  Powi 
Appointment  Act,  1874,  the  distinction  between  exclusive  and 
exclusive  powers  has  lost  nuich  of  its  importance,  except  in  thf 
of  powers  to  appoint  to  relations  (t).  Every  power  of  aj)pointi 
unless  so  expressed  as  to  forbid  the  exclusion  of  one  or  more  ol) 
authorizes  an  exclusive  appointment.  It  seems  clear  tiiat 
statute  is  retrospective  ;  that  is  to  say,  it  applies  to  powers  exi 
at  the  time  of,  but  executed  after,  the  passing  of  the  act  (h). 

The  application  of  the  Kule  against  Perpetuities  aiul  (in  th< 
of  real  estate)  the  rule  in  Whitby  v.  Mitchell,  to  appointments  i 
special  powers,  is  considered  elsewhere  (r). 

Where  a  person  has  power  to  appoint  among  several  objec 


(«.)  4  Bra.  HMI :  1  Ph.  72.     Sw  L.  P>.. 

2  Ki|.  nt  p.  ms.  and  iMjst,  Chap.  XI.Il. 
ip)  Post,  ]).  S'lti. 

(q)  Farwell,  ;!t)2  :  approved  by  Jcs- 
sel,  MM.,  in  He  Pfo/f'"  TruKh,  4  Ch.  D. 
ei  (a(f.  r,  Ch.  1).  622);  and  by  Hall, 
V. -C  ,  in  t'hnmbprhiin  v.  Xapier,  1.5  Ch. 
U  »i:l4.  Sve  also  He  Dttdin,  supra, 
and  He  PiUlerann.  [1890]  1  Ir.  R.  324. 

(r)  Supra ;  and  see  Lt)ngmore  v. 
liroom,  7  Ves.  124  ;    Penny  v.  Turner. 

3  Ph.  493  ;  and  the  cases  of  Garthmiile 
V.  HiihiiiJion,  2  .Sim.  43,  and  Sli,lworth)i 
V.  Saiicroft,  10  ,lur.  N.  .S.  7(i2,  com- 
mented   on    by    Jessel,    M.R.,    in    Re 

{>)  The  followinff  cases  have  been 
decided   on   appointments    made  since 


this  act  :  BuUeel  v,  I'lunimir. 
(i  Ch.  KiO;  Miiirhin  v.  .Miiicltui 
Ch.  R.  107  :  He  Capoii.  10  Ch.  J 
He  Stone.  Ir.  R.  3  Ei|.  021 :  H-  Cr 
TruKlx,  7  L.  J{.  Ir.  279.  The  n- 
these  decisions  is  that  if  a  fund 
poinleil  to  all  the  olijeets  of  i 
exclusive  power,  a  (lift  over, 
event  of  any  of  them  dyinu  und 
or  the  like,  to  the  others.  i« 
independently  of  the  act  of  Iti74 

(<)  Ante,  p.  823. 

(u)  Karwell,  372,  374.  citint'  t 
Hud,   25   Bea.    409.     See   .U.,vi 
.Mm/nan,  1  ij.  H.  Ir.  382;    He 
1  I..  R.  tr.  320. 

(r)  Chap.  X. 
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SPECJAL    POWERS. 

sue  1,  Hlmros  and  proportions  as  |„>  thinks  proper.  In-  ran.  if  he  wishes 
to  do  so.  appomt  part  of  the  fund  to  two  or  more  of  the  ohjeets  an 
joint  tenants  (ir).  ' 

As  a  general  rule  a  power  to  appoint  "  in  s„eh  nmnner  an.l  forn.  "' 
as  the  appointor  th,nks  fit,  authorizes  an  appointn.ent  to  tru.stees 
t,pon  trust  for  the  objects  of  the  power  (.).  Where  one  of  the 
oljects  is  a  marned  woman,  such  a  power,  even  un.Ier  the  old  law 
nut  or,zed  an  ap,,ointn.e„t  to  trustee.,  for  her  separate  use  („)' 
Su.h  a  power  also  autlu.rizes  an  appointment  of  the  property  i 
trustees  upon  trust  to  sell  and  hold  the  proceeds  in  tn.st  for  the 
objects  of  the  power  (c).  In  />„..,//«.«  v.  Waddell  (:,)  a  testator 
ad  power  to  appoint  land  to  his  sons,  ehar^al  in  favour  of  his 
onude  .ssue  ;  by  h..s  w.Il  he  direete.l  the  property  to  be  sol.l  an.l 
the  proceeds  dtvidcnl  amonjf  his  sons  and  daughters  :  it  was  hel.l 
that  tins  was  a  good  exercise  of  the  power 

Hut  the  donee  of  a  special  power  cannot,  by  a  mere  declaration 
enlarge  the  range  o  mvestn.ents  authorized  by  the  instrument' 
creating  the  power  (a).  """iii 

Where  a  power  is  given  to  a  person  to  appoint  a  life  interest  in 
real  or  personal  estate  to  any  wife  of  his,  although  it  is  expressed  i, 
,-™eral  terms,  ,t  may  appear  from  the  context  that  the  power  was 
.ntended  to  be  one  m  the  nature  of  a  power  to  jointure ;  consequent  v 
no  appon,  men  can  be  made  under  it  so  as  to  take  effect  undl  afte^ 
tiie  donee  s  death  (b). 

The  donee  of  a  power  to  charge  money  on  lan.l  bv  wa^  of 
porfons  has  a  nght  to  fix  the  rate  of  interest  (.)  ;  but  wiu're 
the  sum  ,s  charged  by  the  settlor,  and  the  testator  has  me  i" 
ap^rc.fd.stnbutmgit,hehasnopowerto«xtherate;:; 
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{i)  Kxendion   of  Special    Poireri  ~"  Pnr    fi. 

shewn. 


.18(1. 


Mlou(ii/v.  Alhu'ai/,  4  t»r.  &  W. 
(j-)  ThornUin  v.  Jiriglil,  2  My.  *  (>. 

(V)   Il'i.l. 

(:)  /-'■«,'/  V.  Lon,/.  5  \es.  44,\ttliere.i 
|"i»er  to  charge  j)o.f  ions  »a.s  hehl  to  I,,- 
«.l  exer(i.s,^l  by  a  will  <lirertin««  sale 
^iii'l  apiKMnting  the  money;  see  (>„-/,  ^ 
v;  '■'„;,„.  .-J  Dr.  &  W..  af  p.  3^1 
k.numlhy  v.  JUites.  Coicr  v.  /W/r 
ami  other  cases  (whieh  aie  referred  to 
|"«t,  p.  K.,(i)   a,,,    fitp^    j^    if^   J, 


','*f  y^t''-  290,  ami  lie  J{edgale.\l<.Hi:\l 
(")17'l..  R.  Ir.  384. 

l"'K»8,Tch";"a"'   '''"""'"-''  '''■'"'"• 

('')  Hf  I),  //o'jiiinn,  |189(iJ  2  C'h.  38.") 

o.^ri      "."•"'"/•  ''''"''If""-  I"  Kxcl,: 
-  >'».  H  ex))lainefl ;    //c  Lni,l„.  oit  I.    T 

■«<>A  stated  sliortiv  in  Chap.  .\  .\  \  | '     ' 

(<•)  Ho,j(ot  V.  (Mion,  I  Atk.  rir.o  ■ 

'"'7' ^„- /''■<'■<'.  2  Vex  jun..507. 

(rf)  Hnlfour  v,  Coo/w/,  2;i  fli    |).  472. 
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power,  or  (2)  a  reference  to  the  property  subject  to  the 
or  (3)  an  intention  otherwise  expressed  in  the  will  to  e 
the  power  "  (e). 

In  exercising  a  special  power  by  express  reference,  an  ina( 
or  incomplete  description  of  the  power  is  sufficient,  if  the  im 
is  clear  (/). 

An  appointment  may  be  made  indirectly.  Thus,  in 
Ilealh  {tj),  a  testatrix  appointed  a  fund  of  ifiOOl.  to  A.,  an  ol 
the  power,  "  upon  condition  "  or  "  in  consideration  "  of  his 
B.,  another  object  of  the  power,  100/.  a  year  during  B.'s  11 
died  in  the  testatrix's  lifetime,  so  that  the  gift  in  A.'s  favour 
but  it  was  held  that  the  annuity  to  B.  did  not  lapse. 

Where  a  testator  does  not  express  an  intention  to  exercise  a 
power,  an  intention  to  do  so  can  only  be  inferred  from  the  \\ 
the  will,  and  from  the  circumstances  which  at  the  time  of  ex 
it  were  known  to  the  testator  (h). 

Where  a  person  who  has  power  to  appoint  to  A.  and  B.,  o> 
exercises  it  in  favour  of  A.,  he  may  do  it  in  such  a  way  th 
necessary  implication  "  he  will  be  deemed  to  have  exercisi 
favour  of  B.  as  well  (»).  And  if  a  person  deals  with  propci 
which  he  has  a  special  power  of  appointment  in  a  way  wlii 
not  of  itself  constitute  an  exercise  of  the  power,  he  may 
sufficient  intention  to  exercise  it  by  referring  to  that  transa 
his  will  (i).  But  the  reference  must  be  specific  (k).  Agaii 
donee  of  a  power  erroneously  recites  that  he  has  made  an  t 
ment  in  favour  of  X.,  an  object  of  the  power,  this  is  eviden 
intention  to  exercise  the  power  in  favour  of  X. ;  but  if  he  reci 
X.  is  entitled  to  the  property,  this  is  evidence  that  he  suppo 
X.  possesses  an  independent  title,  and  negatives  any  inte; 
Mistake.  exercise  the  power  {I).    So,  if  he  exercises  the  power  as  to 

favour  of  X.,  and  expressly  states  that  he  makes  no  further  i 
ment  because  he  wishes  the  rest  of  the  property  to  go  to  Y, 


Implied 
intention. 


Appointment 
by  implica- 
tion. 


Ambiguous 
or  erroneous 
recital. 


(c)  I'er  Buckley,  .1.,  in  Re  Weston's 
SctOtmenl,  \  !90(i]  2  Ch.  620. 

(./ )  Re  Wilmol,  20  Bea.  044 ;  Harvey 
V.  Stracey,  1  Drew.  73;  Carver  v. 
Richards,  27  Bea.  488.  See  Bruce 
V.  Jirvce.  L.  K.,  II  Eq.  371,  l>mt. 

(o)  1  Ves.  sen.  135. 

(h)  Re  Mills.  34  Ch.  D.  18<i ;  Re 
Esther  Willtams,  42  Ch.  D.  93;  per 
Homer.  L..J.,  in  Re  Hayes,  [1901]  2  Ch. 
531.  The  doctrine  laid  down  in  Re 
Morgan  (7  Ir.  Ch.  R.  18)  bythe  majority 
of  the  Court  cannot,  it  is  suhmittpfl.  Im- 
supported. 


(i)    See   Foster  v.   C'aultey, 
&  G.  55  (settlement). 

()■)  Lees  V.  Lees,  Ir.  R..  5  Ei 
(k)  Re  WaUh,  1  L.  R.  Ir.  3: 
(I)  L'Estrange  v.  WEatrarm 
Ir.  399 ;  Penne/alher  v.  I\ 
Ir.  R..  7  E<1.  300,  citina 
Richard.''.  27  iSea.  488 ;  Oarth 
end,  I...  R.,  7  Eq.  220  (not  te.s 
appointments);  Haveriy  v.  Cu 
1  Ir.  R.  23  ;  Minchin  v.  .1/ 
H.,  5E.I.  178,  258(dcwl);  Fo 
Compare  the  similar  doctrine 
bv  implication.  Chap.  XIX. 
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the  other  objects  of  the  power,  thU  does  not  operate  as  an  appoint-    .h.p  xxu, 

inent  by  imphcation  in  favour  of  Y.  and  Z.  (m).  '— — - 

And  if  there  is  a  gift  over  in  default  «f  appointment,  an  intention  Km.-t  ..f 
t.)  exercise  the  power  will  not  be  easily  implied  (h).  p'ift  ..v.r. 

Sometimes  an  intention  to  exercise  a  power  mav  be  inferred   ln.lir..ct 
from  a  reference  to  it  m  another  part  of  the  will  {„) ;  and  where  a  '^■f^«""<"- 
t..stator  refers  to  the  instrument  creating  the  power,' and  makes  a 
disposition  of  a  nature  authorised  by  the  power,  it  will  {renerally  be 
presumed  that  he  intended  to  exercise  it :  it  is  a  question  of  intention 
to  be  collected  from  the  whole  will  (p).     I„  Disna,  v.  Cnmr  hw) 
the   testatrix    had   a    power  of  appointing  a  fund  among   her 
,  Inldren  ;  she  bequeathed  legacies  to  her  children,  and  (in  express 
exercise  of  the  power)  appointed  the  f.md,  '-subject  and  charged 
>vitir  the  legacies,  to  A.  B.  (not  an  object  of  the  power)  abso- 
lutely: It  was  held  that  this  operated  as  an  appointment  of  the 
lc<,'inies  out  of  the  fund. 

Jf  a  testator  expressly  exercises  a  power,  but  only  partially  and 
makes  a  residuary  disposition  in  terms  prima  facie  applying  only 
to  Ins  own  property,  this  will  not  operate  as  an  ex.-rcise  of  the 
unoxhausted  part  of  the  power  (,/),  unless  such  an  intention  can  be 
inferred  from  the  whole  will  (r). 

Doubts  as  to  a  testator's  intention  of  exercising  a  special  power  .,„ 
ans,.  most  frequently  in  connection  with  residuary  gifts.     The  ^^'j^ 
following  propositions  are,  it  is  believed,  justified  by  the  authorities 

An  intention  to  exercise  a  special  power  may  "appear  from  thc^  Uefercce 
use  of  words  referring  to  powers  generally  (s).  to  powers 

ThuH  if  a  testator,  having  a  power  of  appointment  in  favour  of  '""'""■• 
lus  ehddren,  devises  and  bequeaths  •'  all  my  real  and  personal  estate 
and  effects  whatsoever  whereof  I  have  power  to  dispose,"  or  '•  ov-r 


(w)  Re  Jack.  [1899]  1  Ch.  374;  Lang. 
slow  V.  Langalow,  21  Bea.  552. 

(n)  lliiiderson   v.   Cmmtable,  5  Bca 
297,  slated  ycmt. 

(o)  lie  Vtimher's  Setlltmevt,  11  Ju,-. 
X.  S.  !Mi8 ;  Harvey  v.  Slracey,  1  Drew. 
73.  lint  if  a  will  docs  not  itself  amount 
to  an  exercise  of  a  power,  the  fact  that 
it  i.^  made  in  favour  of  an  object  of  the 
power,  and  that  it  revokes  an  earlier 
will  which  exercised  the  power,  is  not 
a  suffieient  indication  of  an  intention 
to  exereise  the  power;  Harvey  \.  Harvey, 
32  L.  T.  141.  In  Wrigley  v.  Lou-ndes, 
ri908)  p.  348,  the  ciitiumstsnees  were 
similar,  hut  the  <leci»ion  really  turnetl 
oil  the  language  of  the  later  will. 


(p)  Uuuloke  V.  Gcll,  1  R.  A  Myl.  515  • 
fetree  v.  M-Neaie,  [1894]  I  It.  H   118  ' 

(PP)  I*  R.,  2  E.).  592.  In  auin^fo'rd 
y.Ounn,  h.  R.,  17  Eq.  405.  a  similar 
inference  was  drawn  from  the  use  of 

Sh  0^49^"'^ '"'"'" ^«^""^''*- 
(9)  lintler  y.  Gray.  L.  R.,  5  Ch  26 
where  there   was  also  a  nfereneo   to 
fieneral  powers. 

(r)  Eliwll  V.  Kllioll,  15  Sim.  321  •  in 
that  case  the  specific  disposition  did  not 
refer  to  the  power,  but  to  the  subject 
matter.  ' 

(s)  Compare  ilu.lUnu  v.  .4ndrf,r 
supra,  p.  SOS. 
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whicli  I  have  any  power  of  appointment,"  or  the  like,  upon 
for  his  children,  this  operates  as  an  execution  of  the  powi 
Kven  if  he  merely  says  "  1  appoint,  devise,  and  bequeath  m 
and  personal  estate  upon  trust  for  "  persons  who  are  objects  ( 
power,  this  may  operate  as  an  exercise  of  the  power,  if  it  a] 
that  he  has  no  other  power  (m).  Where  the  t^-stator  has  more 
one  power,  other  considerations  arise  (infra,  p.  829). 

Suchadevise  or  bequest  is  not  necessarily  prevented  from  opci 
as  an  execution  of  the  jwwer  by  the  fact  that  it  includes  the 
tor's  own  property  (r),  and  that  he  gives  the  whole  to  tru.stees 
trust  to  sell  and  pay  his  debts  or  debts  and  legacies  out  ( 
proceeds  («•),  or  by  the  fact  that  the  testator  professes  to  giv, 
of  the  property  subject  to  the  power  to  persons  not  objects  . 
power  (x),  or  to  create  interests  which  are  illegal  (y),  or  in  i 
of  what  the  power  authorises  (z).  But  in  most  of  the  ca 
which  circumstances  of  this  nature  were  present,  the  constn 
was  assisted  by  the  fact  that  the  testator  had  no  other  power 

On  the  otlier  hand,  the  inference  arising  from  the  use  of  tlic 
"  appoint,"  or  any  other  expressions  referring  to  powers  gem 
may  be  rebutted  by  the  context  or  by  the  nature  of  the  gift. 
a  special  power  to  appoint  an  annuity  to  children  is  not  exr 
by  a  general  gift  of  property  "  over  which  1  have  any  dis 
power  "  upon  trust  for  the  testator's  wife  for  life,  with  rem 
to  his  children  (6). 

And  if  the  will  contains  indications  that  the  testator  eitlu 
not  the  power  in  his  mind  at  all,  or  that  he  did  not  intend  to  o: 
it,  then  such  vague  expressions  as  "  property  which  I  have 


{()  Bailey  v.  Lloyd.  5  Ru*<.  330, 
I'idijelu  V.  PidijiliJ,  IColl.  2.">;  Cnwr  v. 
Foster.  1  J.  &  H.  30;  Ferrier  v.  Jay, 
L.  R.,  10  Ki\.  iVrt);  Gainnford  v.  Dunn, 
L.  R..  17  Kq.  40r> ;  Re  Suinbvr»c,  27  Cli. 
V.  filW;  He  hlaclcbtiru,  43  Cli.  M.  7.'5. 
Wrigley  v.  Loinide.i.  [1908]  I'.  348 
(•'everythinjr  Itinvc  power  to  will").  .Ka 
to  Clognloun  v.  WaloiU,  13  Sim.  .123.  see 
h.low.  p.  82!>.  n.  (d).  In  Ht  Hvnl"  Trwli. 
31  Ch.  I>.  308,  the  testatrix  appointed 
part  of  a  fund  to  A.,  a  person  not  an 
objeet  of  the  power,  and  giive  "all  the 
residue  of  my  J«'rsonal  estate  .  .  .  over 
which  I  liave  any  power  of  disposal  by 
this  my  will"  to  objtvts  of  the  power; 
it  waa  held  by  Bacon,  V.-C,  that  this 
operated  an  an  appohilment  of  the  jmrt 
badly  appointed  to  A. 

(«■)  Re  Hf finer,  f  18991  1  Ch.  563;  Re 
Mayhew.  [lltOI  ]  1  Ch.  »u7  (disapproving 
dictuin  in  Re  Hichiirdsmi's  Triinh.  17 


L.  R.  Ir.  43<>);  Kent 
P.  108. 

(v)  Byrne  t.   Cullinan.  fiyO 
R.  42  ;    Wriyley  v.  Loundei.  su| 

(ic)  Sec  cases  in  note  (()  and  ( i, 
That  a  upecial  j)ower  of  appo 
■er  land  authorises  an  appo 
,,,  .-iistees  upon  trust  to  sill  an 
the  proceeds  among  t\ic  object 
power,  sec  Ktnworllii/  v.  ISnlr. 
793;  Re  Redjate,  [1903]  1  (' 
j)OSt,  p.  85l>. 

(x)   Re  Swinhurne.  27  Ch. 
Re  Boyd,  infra ;  Re   Milner.  \ 
Ch.  .WS. 

fv)  Re  Boyd,  «3  L.  T.  92. 

(j)  Re  Teape'f  TruaU,  L.  R. 
442.  and  east's  cited  s\ipra  n.  (/ 

(«)  Infra,  p.  829. 

{!,)  Sykes  V.  Carroll.  [19031 
17. 
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to  di><l..«e  of,    or  ••  ai.po.nt,"  or  tho  lik.-,  will  „„t  in.lu.le  i.n.|HTty    .  „,p   j^^,., 

over  wliifh  he  has  a  s|H>cial  iKm.'r  of  appointment.     Thus,  in ~ 

r,Ue  V.  Cinihjfi  (0,  «•  devi.se  of  ''all  my  r.-ul  ..st>-..e  over  :„h,  | 
have  any  disposing  p..wer,"  hy  a  te.stator  wIk.  had  real  estate  of 
his  <.wn,  was  held  not  to  l.e  an  exerci.se  of  a  special  j.ower,  wh.Te,  if 
it  had  been,  it  would  have  defeated  certain  inter.'st.s  under  th.; 
settlement  creatinR  the  power,  which  interests  the  te.stator  .learly 
Miteruled  to  take  effect  after  his  death.  So  if  the  trusts  „f  the  original 
s.ttlemrnt  and  of  the  will  are  incons  stent  with  one  another,  some- 
tliing  more  than  a  mere  reference  to  powers  };eneru!ly  is  requin-d 
to  exercise  the  power  (rf). 

The  case  of  Re  Wfi>t„n's  S,ltla„n,f  (,)  is  an  example  of  what  may  I... 
rallea  cumulative  indications  of  the  ab.sence  of  an  int^-ntion  to  -xer- 
cise  a  power.  In  that  case  the  testator  had  a  powe-  t..  ai  point 
rertuin  lea.sehol.ls  among  his  children,  and  had  no  other  power 
Hy  hi.s  will  he  gave,  d.'vi.sed.  be.pieathed,  and  appoint.-.!  all  th.'. 
re.m.lue  of  hi*  estate  to  trustees  uj.on  tru.;.,  to  conwrt  and  ..ut  .)f 
the  pr.)ceeds  to  pay  his  debts,  &c.,  an.l  to  divide  the  resi.lue  among 
thn-e  out  of  his  seven  children  ;  he  empow.T.'d  his  tnisfi-s  t.. 
postpone  conversion,  to  manage  his  .  vl  and  leas.'.old  estat.-.s 
while  unsold,  and  to  invest  the  shares  of  two  children  who  were 
infants:  it  was  held  by  Buckhy,  J.,  that  the  power  ;vas  not  exercised 

If  a  testatoi  uses  words  ref.-rring  to  i)owers  generally,  an.l  he  v 
has  a  general  power  of  appointment  to  which  those  words  may  "        '  '"'^ 
refer,  they  will  not,  as  a  general  rule,  operate  as  an  exercise  of  a  wrii;::™'"^ 
special  power  ( / ).  „,Kiial  fmw.-r. 

In  most  of  the  cases  above  referred  t...  in  wliich  a  gift  of  proi.er^v   vy, 
wiM.I.  the  testator  had  power  to  .lispose  of  or  appoint  has  been  t.^r.'.'.'.r h«s 

held  to  1..  an  exercise  of  a  special  power,  it  was  proved  or  assumed   

that  the  tesUtor  had  no  other  power,  and  this  fac*  was  referred  to 
as  the  basis  of  the  decision,  or,  at  all  events,  as  as,sisting  the  con- 
struction (7).  But  it  does  not  appear  to  have  been  decided  that 
the  existeiH-e  of  another  power  would  prevent  a  gift,  expressed  in 
general  language,  from  exercising  a  special  power.    On  the  contrary 


"i»re  t  lian 
"lie  jHjwer. 


noil.  [10(i:»l  I  Ir.  R. 


(r)  17  y.  B.  245. 

{(/)  He  Cotton,  40  Qi.  1).  41.  ypp 
//opt  V.  Hope,  .1  Uifif.  13;  Re  Black- 
hum.  43  Ch.  D.  75 ;  Ee  Denton,  (13  L. 
T.  lO.-..  In  ClogntouH  v.  Wakott  (13 
Sim.  523.'  there  was  a  trust  for  sale  and 
ivest  icnt,  and  the  decision  turned 
f  rtly  on  this.  It  was  disapproved  by 
Scli)ornc,  L.C.,  in  Se  Tenpea   Trusts 


L.  R.,  11!  Kq.  442. 

{")  (l!K«J|2Ch.  fl2(). 

(./■)  He  Itithnrdnon,  17  L.  I!.  Ir.  43.;, 
■See  Re  Mayhnr,  siipni,  p.  H2H. 

(>J)  This  eoiisideratioii  does   not  ap- 
par  to   have  inlluenced   the  dt-oi^ion 
in   «,/,/,,/  V.  Uoyd  or  Re   lilackburn 
supra. 
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I'<)\VER.S    Clf    APPOINTMENT    \SU    i)ISPO,SITI(tN 

in  Ferrier  v.  Jaij  (h),  wliere  a  testatrix,  having  a  general  j)ov 
appoint  r)(M)/.,  and  a  special  power  to  appoint  certain  ]my\ 
gave  all  her  real  and  personal  estate  which  she  had  any  pov 
appoint  or  dispose  of  to  tru-stees  to  pay  her  debts,  &c.,  and  to  t 
the  residue  among  the  ol);eets  of  the  8pe<ial  power  :  it  was  hi 
Malin.s,  V.-(.'.,  that  the  special  power  was  well  executed,  not 
standing  the  direction  to  pay  debts,  because,  reddendo  si 
singulis,  she  meant  her  debts  to  be  paid  out  of  the  pir 
subject  to  the  general  power,  in  Re  Milncr  (i),  Stirling.  .1., 
observing  that  the  special  power  in  question  was  the  only 
mentary  power  to  which  the  testatrix  was  entitled,  said  :  "  'i 
a  circumstance  which  has  in  many  cases  ben  held  to  afford  evi 
oi  considerable  cogency  of  an  intention  to  exercise  such  a  jmi 
Again,  in  Re  S/iarland  (/),  where  the  testatrix  had  two  gi 
powers  of  appointment,  and  a  special  power  to  appoint  the  ii 
of  certain  property  to  lier  husband  for  life,  she  appointed  al 
and  personal  estate  over  which  she  might  have  a  power  of  ap| 
ment  to  her  husband  absolutely,  and  it  was  held  that  this  opi 
as  an  exercise  of  the  special  power. 

In  Re  Richnan  (A),  on  the  other  hand,  the  testatrix  had  a  j 
of  appointment  among  her  childnn,  and  in  default  of  child 
general  power.  She  made  a  will  by  which,  "  in  pursuance 
powers  and  authorities  enabling  me  thereto,"  she  directed,  lii 
and  appointed  all  her  residuary  estate  to  trustees  upon  tru.st 
one  moiety  for  her  son  for  life ;  all  the  other  trusts  were  bi 
the  scope  of  the  power  :  it  was  held  that  the  special  power  wi 
exercised. 

The  principle  of  construction  reddendo  singula  singulis 
also  applied  by  Malins,  V.-C,  in  the  case  of  Thornton  v.  Thorut 
where  a  testator  had  two  special  powers,  one  to  appoint  a 
his  children  subject  to  a  life  interest  in  his  wife,  and  the  otl 
appoint  a  life  interest  to  his  wife  in  a  fund  which,  subject  i 
power,  was  lield  in  trust  for  his  children  at  twenty-one  in 
shares.  The  testator,  by  his  will,  gave  "  all  my  property  over 
I  have  any  disposing  power  "  to  trustees  upon  trust  for  his  w 
life,  and  after  her  death  for  his  children  at  twenty-one  e(j 
The  V.-C.  held  that  both  powers  were  well  exercised. 

In  Ames  v.  Cadoqan  {m).  Fry,  J.,  held  that  a  special  power  w 


(h)  L.  R..  10  Eq.  550. 

(i)  [18«9]  1  Ch.  5(53.  See  also  Re 
Mayhew,  1 1001]  1  Cli.  077,  where 
simUai  evidence  was  admitted  :  .»n»e, 
p.  828. 


(;■)  [1899]  2  Ch.  536. 
(it)  80  L.  T.  518. 
(I)  L.  R..  20  Eq.  590. 
(m)  12  Ch.  D.  868. 
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Pxmisod  by  a  devLse  and  be<nu>st  of  all  n-al  ami  jx-rsonal  estate 
„vor  which  tlie  testator  had  '•  any  beneficial  power  of  disptwitjon  " 
Jiut  ill  Von  Brockd„riT\.  Malcolm  (n),  Pearson,  J.,  h,  hi  that  the.  use 
„f  tlie  word  "beneHcial"  did  not  neeesnarily  prevent  siu  li  a  Rid 
from  l)eing  fan  exercise  of  a  special  j)ower. 

An  appointment  expressed  to  be  made  in  exercise  of  every  i)()wer  v   .«rof 
,  iial.liiif,'  the  appointor,  does  not  extend  to  property  whicii  he  cannot  rtvZti.,,,. 
appoint  without  the  exercise  of  a  power  of  revocation,  if  there  be 
oili.T  property  to  whi-  »>  the  ap[)ointment  can  apply  (,»). 

Formerly  .he  ouestion  wheM.er  a  special  power  was'exer.ised  by    Kil..ct,.fa 
a  (i.iK  ral  devise  or  bequest  was  governed  bv  the  same  consi.l.rations  '^'•"""' 
as  iho.se  applying  to  general  nowers,  and  therefore,  under  the  old  t^Z^C. 
law,  a  devist  of  land  operated  as  s.\  exercise  of  a  speciid  power  of 
appointing  land,  if  the  tesUtor  had  no  land  of  his  own  {/>). 

Special  powers  to  appoint  in  favour  of  particular  persons  or  s,,-,    n^^ 
..lasses,  as  children  (q),  or  kindred  (r),  arc  not  within  sect.  '11  of  the  ""^  "Pply' 
Wills  Act.     ("ncrally,  therefore,  the  question  whether  such  powers   I«,«^:'*' 
are  executed  by  a  general  devise  or  bee  uest  still  depMuls  on  the  old 
law.     But  if  the  question  arises  witii  regard  to  a  special  power  over 
ivlty,  then,  inasmuch  as  by  sect.  21  a  will  now  takes  effect,  with 
ivlVivnce  to  the  testator's  own  property,  as  if  made  immediately 
lieforc  the  death  of  the  testator,  no  presumption  can  be  rais.-d  in 
favour  of  the  appointment  by  reason  of  the  testator  having  no  real 
estate  of  his  own  at  the  date  of  the  will,  however  short  may  be 
the  interval  between  the  execution  of  the  wiU  and  the  testator's 
(leatii. 

Accordingly,  a  testator  who  makes  a  general  devise,  though  having 
no  real  estate  of  his  own,  does  not  thereby  sufficiently  indicate  an 
intention  of  exercising  a  special  power  of » ,  pointing  real  estate  oven 
although  the  person  in  whose  favour  the  devise  is  made  is  the  sole 
ohject  of  the  power  («);  the  argument  against  such  a  construction 
would,  of  course,  be  even  stronger  if  the  testator  included  in  the 
gtneral  devise  persons  who  are  not  objects  of  the  power  (t) 


(/()  30  Cb.  D.  172. 

_(«)  Pom/ret  v.  Perring,  5  I).  31.  4  (J. 
"TJ.  Compare  the  cases  on  general 
|Rj»ii«,  supra,  p.  804. 

(/')  Wallop  V.  Lord  Portatnouth,  Sued. 
Fowers.  yi«  (8th  edition). 

(q)  Clovea  v.  Awdrif,  12  Beav.  604; 
Pidijiiij  V.  Pidgdii,  1  Coll.  255;  FAlintl 
V.  F.llmll,  \f>  Sim.  321 ;  Cronin  v.  Hocht, 
81r.  Cli.  Rep.  103;  Russell  v.  BusstU, 


12   Ir.  Cli.   R.   377  ;    o^^i^         (,    , 
n8!)5J    1    h.   R.    205;     llumphLTy. 
Humphfit,.  3ti  L.  T.  !>]. 

(r)  Hawthorn  v.  HhetUen,  3  Sm  & 
(iif.  2!>3  ;  Pe  Vaplin's  Will  "  Or  A 
Sm.  527.  ' 

(<)  Harvruv.  Harvey,  32  I,.  T  J4]  . 
Re  Ealher  Wtllianu.  42  Ch  1)  93 

«)  Se  MiUi,  34  Ch.  D.  180.  " 
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Wlitro 
tmUtor  li«H 
no  pro|HTty  of 
luK  o«  II. 


riiAP.  xxiii.  It  »onu'tinu'«  liapfM'iiH  that  a  testator  ha«  a  Hpcfial  |i 
n|i|)ointment  civer  ju'ruonal  property,  but  lias  no  propi 
liiM  own,  or  ])roperty  of  insntticient  value  to  satisfy  liis 
mentary  dispositions,  anil  that  those  disjKJsitioiis  are  all  in 
of  objects  of  tiie  power,  from  whieh  facts  it  might  be  inferr 
he  intende«l  to  exercise  the  |M>wer  in  their  favour  :  it  seem 
however,  that  no  such  inference  can  be  drawn  (tt). 

In  the  case  of  a  married  woman  having  a  power  ot  appoi 
in  favour  of  A.,  and  making  a  disposition  by  will  in  his 
within  the  scope  of  the  power,  but  not  expressly  referring  t< 
general  rule  seems  formerly  to  have  been  that  it  openitet 
appointment,  unless  it  was  provetl  that  the  testatrix  had  s 
property  of  her  own  at  the  date  of  the  will ;  but  this  rule  nt 
exists  (u). 


M«rrii'<l 
wuman. 


Reference 
to  subject 
of  pow^ 


If  a  testator  has  a  special  power  over  certain  projMTty,  am 
will,  without  referring  to  the  power,  disposes  of  that  specific  \> 
in  favour  of  the  objects  of  the  power,  it  will  generally  be  inferr 
he  meant  to  exercise  the  jjower  (c).  Thus,  in  Re  Davids'  Tn 
a  testatrix  had  a  power  of  appointment  over  a  sum  of  3  j  j) 
stock  in  favour  of  certain  persons :  by  her  will  she  gave 
each  of  two  objects  of  the  power,  and  bequeathed  to  the  rii 
object  "  all  the  residue  of  my  property  in  the  3J  per  cent. 
ties  "  ;  the  testatrix  had  no  such  stock  of  her  own  at  the  dat 
will  or  subsequently,  and  it  was  held  that  the  three  gifts  totj 
as  an  exercise  of  the  power.  And  if  a  testator  manifests  an  in 
to  exercise  by  his  will  a  special  power,  by  reason  of  his  niakii 
gifts  of  property  which  he  describes  as  "  my  "  property,  tii 
of  which  gift  cannot  be  satisfied  unless  they  pass  property 
to  the  power,  the  Court  will  assume  that  he  intended  also  to  i 
the  power  in  the  case  of  other  gifts  in  the  will  which  are  ca] 
passing  other  property  subject  to  the  power,  although  the  v 
gift  can  be  satisfied  by  means  of  property  belonging  to  the 
himself  (x). 


(«)  See  llamphtry  v.  Ilumplini/, 
36  L.  T.  m  :  Ke  HtMh.tlo„,  [\%<H\ 
3  Cli.  flO.""!.  Such  facts  may  however 
liave  weiplit  if  combint'd  with  other 
cirouniHtances :  see  Peirc  v.  M'Niale. 
[1894]  1  Ir.  R.  118. 

(«)  See  Re  Ihrdmans  Trmts,  31  L. 
R.  Ir.  87. 

(r)  Davies  v.  Dariea,  4  Jur.  N.  S. 
1291  ;  Elliott  V.  Elliott,   15  Sim.  321  : 


Forben  v.  Bull,  3  Mer.  437. 

(w)  John.  405.  /««f.«  V. 
5Iao.  i  G.  60t) ;  Hooke  v.  Jtm 
&  Sm.  38  ;  Jit  Gratwiclc's  Tru.-! 
K<|.  177,  and  Fletcher  v.  Flitchi 
Ir.  40,  were  similar  cases.  Cor 
analofious  cases  of  general 
Walker  v.  Mackie,  Ac,  supra, 

{x)   Reid  V.  Reid,  25  Bea. 
Wait,  30  Ch.  D.  617. 
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>  »»f.    will. 

Ill  I 


To  l.rinfi  u  i-asi.  within  tliw  d.M-trin.-.  Iiowrvr.  t |..«..ri,,ti..n  ..f    • 

1 1„.  ,.r..|HTty  tiuiMt  l...  ,s,M.«-ifi,.  and  unntnl.iKu.Hi...  «„  us  to  show  l,..v„n.l   u ,  , 
a  .l.mht  that  the  t.-Htator  has  in  n.in.l  tli,.  ,.r.,|...rtv  sul.j..,-t  to  tho  ■'---i|..i..n 
pnw.T  (//).    Ami  if  h.' attempts  t..  d.-al  with  th.-  |.r..|...rtv  in  a  mann.T  ""'""■'' 
„..t  authorized  by  tho  imwer,  th.-  pr.'suniption  that  h.>  iiit.iul.-d  to 
cMTrisf  it  may  fw  robuttod  (.-). 

Mon'ovor.  if  the  testator  has  property  of  h,s  „wn.  whirl,  ar.Mv.Ts  wi..,.. 
il„.  des.r.ption  and  is  sutH.ient  to  satisfv  the  ^ift.  it  will  .'enertllv   "'««•"-  l^a. 
1...  assumed  that  he  did  n..t  m.-an  to  exercise  the  power  (a).     |{„t  an    ''fT!,*,. 
iiit.ntion  to  do  so  may  appear  from  the  context  •  e^r    if  the  testit       *'"'''«'» 
ex.opt^  from  the  gift  a  certain  part  of  the  property  subject  t..'the  """'•'""'■ 
power  (o). 

m  Brure  ..lir^r  (66)  a  testatrix  had  a  spe.ial  power  to  ap.n.int    K,.... 

propr  >   to  A..  H.,  and  C.  but  she  thought  that  un.ler  a  certain  "•""'•'  I— '• 

.lee.l  she  had  a  general  power  of  appointment  over  the  prop.-rtv  • 

by  her  will,  not  referring  to  the   former  power,  but  in  profess,.! 

exercise  of  th.  supposed  general  power,  and  of  everv  other  power 

oiml-hng  her  m  that  behalf,  she  puriM.rt.Hl  to  appoint  to  H    ( '     J) 

an.l  K.  :   it  was  held  by  Komilly.  M.U..  that  the  will  op,.rateil  a'« 

an  exercise  of  the  special  |M)wer. 


How  far  a  will  can  operate  as  an  exercise  of  a  special  power 
created  after  the  date  of  the  will,  is  a  .p.estion  .,f  some  iliflicultv 
The  only  case  m  which  it  has  been  held  that  a  special  power  can 
he  ctTectively  exercised  in  this  manner  seems  to  be  S'ill,„an  v 
\Ue,lon(c),  but  the  decision  in  that  case  .an  only  be  supporte.l" 
.f  at  all,  on  the  ground  that  the  will  dis,,osed  specifically  „f  thJ 
property,  which  afterwards,  by  the  testator's  own  act  became 
subject  to  a  special  power  of  appointment  by  him  in  favour  of  the 
persons  to  whom  it  was  given  by  the  will.  The  better  opinion  is 
that  sect  24  of  the  Wills  Act  has  not  the  san-.e  effect  with  regard 
to  special  powers  as  it  has  in  the  case  of  general  powers  faHin. 
withm  sect.  27  (cc),  and  the  question  is  therefore  one  of  intention" 

(«.)  Reid  V.  Reid,  25  Bea.  4H!) 
C'A)  l-R..  II   K,|.  371.     Tlu.  s,„.,.i.l 
imwrr  whs    .xmiMabl..    l.y  .l..,.,i    ,.,.lv 

.1!;;:  7m  ■'"'■ '■''^^"''•'"  ^•'^  "'''"' ^ 

(c)  16  Sim.  26. 

(cc)  Spf  tin-  operation  of  tli«>s..  sctionx 
explaini^  by  Stirling.  .(..  i„  Ji,  ii-,,,  • 
Trust.  42  a,.  D.  «5«;  infr'a:;.' «3,; 
Sw  also  Farwi-ll  „n  ]'„„,.„.  '>•>(!  j,, 
an  article  in  tl..-  Soli.i.ors  .F„urnal 
vol.   In,,   p    240,  i,   is  ,„.,.,,„.a    Zl 
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(y)  JInineU  v.  Abtirrou;  8  Ves.  ,KH» ; 
MallinijUy's  Trusln.  2  .1.  &  H.  42(1  •  til 
Huddte.iton,  [1894]  3  Ch.  .59-.,  wlicre  the 
(|Ucstion  of  admitting  parol  evidence 
wu  discussed, 

(:)  Wildbore  v.  Gregory.  L  R.,  12 
Eq.  482 ;  He  Hickman,  ante,  p.  8.'i((. 
In  He  (Irnttrick'n  Trusls.  U  R.,  1  E(|. 
177,  tlie  appointment  was  partly  !(> 
objects  and  j^rtly  to  n  stranger ;  it  wa.s 
hokl  good  pro  tanto. 
(a)  Noel  V.  Noel,  4  Drew.  624. 
J. — VOL.    I. 
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,0WKBS    <.K    APIH.INrMKNT    ASH    UISIMISllluN, 

w  .fch  1    Uu'  time  «(  my  deatl.  I  nhall  have  a  d.,,...u«  ...w.-r 

r.   tlteoH  upon  truHt  for  sale,  convern.on    an.l  ,„ve«tnu.nt    a, 

re  la  thorn  to  pay  the  inco.no  to  hi«  w.fc  for  hfo.  an.   sub,.. 

(Zl\.\    to  stand  i.oH8ess.-d  ..f  the  trust  estate  upon  trusts  f 

rS::^':^?t:tiu-  date  d  his  wiU  he  be..a.ne  entitled  to 

le    authorising  liim  t«  appoint  the  income  of  eertau.  settl 

Ci,  iu  favour  of  his  wife  for  life  :  .t  was  field  by  1  yrne.  .1.,  a 

b    the Court  of  Appeal,  that  the  lanW;  of    he  testator  was  , 

Kiffi  lent  t«  shew  an  intention  to  exercise  t'.e  special  powe, 

Itir  of  his  wife.     The  Court  of  Apical  expressed  some  do, 

ier  .reati  after  the  attempted  execution.     It  was  no  .  h. 
1  1.,  »!,;-  in  the  case  in  iiuestioii.  Iwia 

the  contingencv  of  his  becoming  entitled  to  exercise  a  speenu  ,,., 

o    the  nlre  afterwards  created.     If  a  testator  declares  ,l,a, 

the  ""t  of  his  becoming  subsequently  entitled  to  exercise  a  ,. 

■rfavour  of  A.,  he  wishes  his  will  to  operate  as  an  appon   ,, 

undent  there  seems,  on  principle,  no  reason  why  e  ect  sl.n.k 

r  ;.v  n   o  his  intention,  if  it  is  in  accordance  with  the  power  (- 

oTpr\nci..K'.  it  seems  clear  that  if  a  testator  by  his  will  expn 

exe    il?   pecial  power,  which  is  subsecpiently  destrov-d 

re,Zd  by  a  new  piwer.  the  will  does  not  operate  as  an  exc 

of  the  new  power  (fc). 


^)  n      1).    172.  ana     He    Thmpso,,, 

R-r'a^aiust    Perpetuine.    doe^^^^^^^^^^^ 
depend     on     ^^^'i^^,;* ;,,;'., .aT.Ushod 

TLuuc  the  willat  the   death   of  the 
;Xtrx;    and   I  think   the  ultimate 

5-4'Mrwiug  Doyle   V.  Voyie    il8»., 
1  I  .  K.  205.     Walker  v.  AnnslronO.  -\ 
Bea!  284,  and  Cowper  v.  MarUell,  .. 
Bea.  223,  were  also  cited. 


(e)  In  Charllon  v.  CharlUm  ( 1 1' 

Ch.  523),  A.  by  his  marriaue  siiil 

eovcnanted  to  chari>!0  all  real  uri 

aonal  estate  which  miaht  come 

from  hi*  father  with  a  jointure  r 

a  year  for  his  intended  wife; 

afterwards  the  father  died,  hav 

his  will  given  A.  a  ixiwer  of  cl 

certain  real  estate  by  deed  or  w 

a  jointure  of  400/.  for  his  wif.' : 

held  that  the  covenant  in  the  n 

settlement  oiierated  as  a  <lif«i' 

oution  of  the  power  to  which  tli 

would  give  effect ;  it  was  treal 

question  of  intention. 

(ff)  See  Farwell,  22(!.  The 
in  Thompson  v.  Sinipmii.  .uil. 
seems  to  involve  this  prim 
although  the  power  in  that  ("i 
general  one,  the  ai>ixnntnient  c< 
have  oju'rated  under  st-el.  -'4. 
^.  yjVt'vr.  !•>  A.C.  263.  itwix- 
by  I-ord  Macnaghtt  n  that  sect. 
Wills  Aet  applies  to  powers  of 
nient,  sed  qutere  :  sec  jwst,  p. 


SI'KriAl,    I'UVVKKS, 


A  will  iiiiiy  !«•  im;i,|.>  («  (.|MTatf  an  an  .'x.-riis.-  ..f  a  siil.«i-i|u.-iitly 
(liiirctl  powir,  if  it    is  iv|,ul.liMlic.l  aft.T  t 


KC» 


<  inc.    XVIll 


power  (  /'). 

Ill  (lainsi'iml  v.  h.nui  ( />), a  testatrix  had 
fiimis  in  favour  of  A.,  W.,  ('..  I).,  and  K.     I'.v  I 
lifjacios  of  5/.  faih  to  A..  M..  ami  C 
>lii('li   I 


!«•  ai'i|iiisitii>n  of   tl 


"■    ltf|>ulilii'«- 

I  Mill, 


powtT  to  n|i|ioiiit  ciTlaiii    ■Appoinlmi-nt 


I'T    Wl 


II    sli, 


Ink 


and  ■•  all  tlif  rcsidiif  of 


iiiK  olTii't 
K"VC    partly  .ml  t.| 


niv 


li'Htatiir'H 

iiwn 

propiTty. 


I'llWiT  of 

ri'viN'ittioii. 


proporty,^  ov.-r  wliid,  1  |,av.-  any  pow.-r  of  app.iinttn.-nt  or  dis- 
position," to  I),  and  K.  :  it  wax  li.ld  l.y  Ji.ss.l.  M.lf..  that  the 
1  puios  wore  payuhh-  partly  out  of  tlu-  testatrix's  own  property 
and  partly  out  of  the  appointed  fun.l.  Ihit  the  principle  of  the 
doeision  hoA  been  (piestioned  (i/). 

Where  a  testator  has  a  power  of  two,  at  ion  and  new  appoint- 
ment, exereisahle  l>y  deed  or  will,  and  he  exe,,ises  it  t,y  will,  and 
alt.-rwards  e.vereises  it  hy  deinl.  n^servin;.  (..  himself  a  fresh  power 
of  revocation  and  new  appointment,  the  will  do.-s  not.  hy  virtue 
of  sect.  2[  of  the  Wills  Aet,  operal..  as  a  revocation  and  new 
appointment  under  the  latter  power  (77). 

(:i)  Inetterfwtl  Exe,utm,.-\n  intention  to  e.x.-cute  a  spe.ial  Failure  of 
p.)wer  may  he  inefTeetiial  either  for  some  reason  applviii-i  to  all  "l'H"'"< '<«•"» 
irstameiitary  fjifts  (//).  <.r  for  some  reason  applying  to  speeial  powers, 
riie  rules  as  to  the  failure  of  an  aj)pointment  under  a  spe.  ial  power 
hy  reason  of  the  appointment  beinj;  a  fraud  on  the  power  (»),  or 
ex.hisive  (y),  or  made  in  favour  of  a  jierson  not  an  olijeet  of  the 
pi.wer  (/■),  or  being  otherwise  an  excessive  execution  of  the  jiower 
m  hrcause  it  is  «  delefjation  of  tlu-  power  {H).  are  not  peculiar  to 
testamentary  powers,  and  are.  therefore,  not  treated  of  in  this 
work. 

The  effect  of   the  failure  of   an   ai»pointment    under   a   special 
jK.wer  IS  considered  in  a  later  part  of  this  chapter  (/). 
Where  there  is  an  absolute  appointment  under  a  specia '  rower,  Absolute 

ap|H)iMtmi'iit 


iri  III    liliickhurn.    i'A    Ch.    \)     7,-, 

|.o-i.  |,.  s4:t. 

(;■)  L.  H.,  17  K((.  |i).->. 

1;/)  //<  Hoiiids,  [i8!».-.|  I  Cll.  4y!l. 

(f/;/)  III.  W(ll.i'  Ttwl^,  42  t'li  J) 
Ii4ii. 

(/i)  Sv«  Vhaminiey  V.  Davy,  II  Cli.  I). 
at  p.  t»j8.     As  to  charitablu  gifts,  r< 


(/)  As  in  /l,ilt.,l  V.  I'himmir.  t..  K 
II  Cll.  Hill.  .S,o  nl.so  Whih  V.  I(  ,/..„„' 
11)1-.  J'W;  //,  /*„■„/.,■  '/',«./..  .loh„; 
4y.):  Utiiii/tfunl  V.  Huiiii.  ]..  |{.  17  j.;,. 
405:  ull  caws  b<for,.  the  I'owirs 'of 
Appo'iitimiil  A<  I.  1S74,  Mipra. 

(<•)  As  in  Jtf  .Uaijnsonii  Tnmtf,  L.  1{ 
2  K().   271) ;  po.st,   p.  SCO;  He  HunC„ 


foliowixl  by 
void  addition. 


C...  .X. .  a»  .0  the  Kulea,;i,;;riV.'       r.::},,  3i'^,.T-.ll&.  ,        T  ^"'^ 

PM:!'!-,  '"'•*"'  '™'''"^-       'j!^^'{;'.  "    ''i-'ti.ma,v     .,,..1:     n.«p. 

^[^)   As  in  Ht  Crmvshat,,  43  CI,.   V.       '  \l)  Tosl.  pp.  S44  se.,. 
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Delict  In 

pOWfl 

tmtatur'* 
iiit«>mit. 


Covt'ituit 
to  I'xpniw 
itfnrral 
|iowpr. 


I'« 


.WKKS    OK    AI'IHMNTMKNT    ASI>    UIM'OM  HON. 


Rrlestw 
of  itpnprol 
power. 


Covenant 
to  oxrrcisc 
uppcial 
power. 


with  a  maH.raaa.a  ..uKLfuHtion  whirl,  is  i.t  o.xr..H8  of  tho  pow.r.  „r 
otherwiHc  void,  the  modilication  i«  rejecteU  a»d  tl.o  ai-iH-nit,,..  r,t 
itUnds  ('/). 

VIL  MisceUaneoasQuettloniMtoPowert.  \Vl..n.ai..fator 
,„ak.-H a  will  ,.ur,H.rt,nK .<•  ox.-.uto a  pow.-r.  a.ul  tl.o lK.wer  ,,r.,v... ,., 
H.  i.tvali.l.  or  t,>  havo  boon  d-Htroyod,  or  .u.t  to  havo  an....n,  or  n..  t„ 
authorize  the  disposition  which  th.  testator  a.-stn-H  to  mak.,  ,  ..„ 
■i  the  tentator  has  an  interest  in  the  property,  .t  w.ll  nmke  «.kh1  ,1. 
defect  in  the  appointment  (m). 

A  covenant  to  exenise  a  general  testamentary  powT  „f  a,, 
,K,i«tment  is  ^.kkI.  and  an  a.ti..n  lies  for  a  hreaeh  of  ,t ,  hu  sp..,  „ 

:ra>ancc  tm  not  he  decn-ed  (»).  It  may  Ik-  sat.shed  l,y  ,  , 
covenantee  taking  in  default  of  apiH„ntment  (o).  A  eovenan,, 
exercise  a  general  power  in  favour  of  a  cred.tor.  so  a.  to  pv-  hu, 
Ifirst  charge  on  the  fund,  followetl  by  a  will  purporting  to  e.  ,a,.l 
with  the  covenant,  does  not  give   him   priority  over   the  oil, 

"T7r!:!^    testamentary     power    of    appointment     1>U    . 
other    general    power,    may    be    released,    or    the    don-H-    .,. 
bv    covenant   debar   himself    from   exercising  it  (7).     A  nK.rri, 
^Lan    mav    by    unacknowledged  deed    release   a  power  .,v. 
To  her  in  re8i,ect  of    personal  property  (or,  semble,  m  res,-,.-, 
real  property),  even  if  her  life  estate  is  subject  to  a  restrauU  . 

^t  a'tp::;^!  pow"  ^  appomtment  is  exerciseable  by  will  only. 
covenant  to  e.xercise  it  in  a  particular  way  is.  it  would  seem,  voul 
bJtan  appointment  made  in  accordance j.th  such  a  covenant 
!ood  (0  And  If  the  power  is  exerciseable  by  deed  as  well  as  1 
tm  the  covenant  may  operate  as  a  defective  execution  of  the  po« 
to  which  the  Court  will  give  effect  ,  ). 


l^)'^«^\.''i«H.  citing  J/a-«* 

Z„e.   Jsoutkall   30   Bcav    187  .« 
.h.m,".    IIOIOI    1    ll«-     l'^     (marru.l 

woman).  _  «„  ^-.u    d 

(„>  liobinnon  V.  Ommaney,  23  Ch.  U. 

romarnrdwn,T,.....eoff.-1««.n89*l 
1  Cb.  ft49,  8up.a.  p.  HI'-  g 

(o)  Thacker  v.  hey,  L-  R-;  8  e;'^•  *"»• 
where  the  power  was  special,  but  tht, 
p,^.ciple8crn«tobethe»an.e.     Con.- 


part!  the  cases  on  covenant?  to  I'-av 
sum  of  money  by  will,  ante.  p.  JM. 

(p)  Jit  iMulty.  119021  2  Ch.  7' 
s.  f.    nom.    Ihyiua  v.    LimUy.   |l',l 

.V  C.  411. 

(7)  Conveyancins  .\it.  18)il.  ■■  •>; 

(r)  He.  ChUhilm's  6tM'< '"<"'.  11' 
•>  Ch.  82.  Sec  Heath  v.  Wickhiim.  '. 
K.  Ir.  285. 

(»)  Thacker  v.  hey,  nupra :  /.(  B 
,A«,r,  |imi2]l  Ch.  43(i. 

(/)  (<>lliu    V.    CcofJtr.    2    "v.    .V 
3t>5  ;  Palmer  v.  Lorkr,  l.'i  lli.  !'•  • 

(u)  Affleck  V.  .4f ect,  3  Sni.  &  (i. : 
Charlton  v.  Charlton.  [  ItKHi]  2  Ch.  5 
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The  tlonw  of  a  n|MMittl  toHtniiu'iitury  |m»w.t  may  nl.tti*.-  it.  iuiIchh    .mi',  xxmi 
It  is  It  fidiMmry  iM.wcr.  <ir  im.w.t  .oui.U.,!  with  it  duty  (c).     Tln«  itil^w 
rulf  atxivc'  Htutcil  us  to  the  ri-li'iiHc  of  u  |Nm<>r  liy  it  inarricii  woinun  "'"P"*'*! 

aj)Jlli»'i4  Ills"  to  M|M'<ial   |)0\MTS  («■).  \^«»<r. 

An   uclmini!<tr«tivr    |Hi>vcr.  «ii«li  art  u  powiT    i.f  sal.',    nmv    he 
;i(tfliTate«l,  hut  not  a  powiT  of  I'liurjjiiiK  («■«■). 


ira  ;  Jit  Bmd- 


A  jKiwcr  givi'ti  hy  will  can.  of  coiirs.'.  I)..  rfvokcil  l.y  a  i  .nli.  il.  or   K.  v,H-«ii„„ 
a  mibw'<|iiont  will.     In  H,   liruwjh  (r).  a  ti-ntator  ^avo   II.  a  lif.-   "'•"'""" 
interest  in  a  furul,  and  a  s|M'(ial  |)owt<r  of  a|i|>ointiiii'iit  by  will  over 
til.'  capital ;     l.y  a  i-mlicil  he  n-vok.-il  all   ilfvisrs  and   lM-.|iif.stM 
•in  favour  of"  fl.  :    it  wan  held  that  tlif  powt-r  w  r^  rcvoktd  ai« 
well  as  the  life  intereNt. 

SonietinieH  j.roiMTty  i.s  nettled  hy  «le.tl.  siil.jeet  to  a  power  of   I'.m.r  ..( 
revtK-ation    hy  will;    the  ipieHtion  whether  such  a  power  laii  he   "•*'»'»''""■ 
ixereised  hy  implication  has  hecn  already  considcretl  (j-t). 

\  will  exercising  a  power  of  appointment  is  only  in  certain  cases  It.v.M-nti.... 
revoked  hy  the  marriage  of  the  testator  (//),  hut  with  this  e.\.cption  ',;|..'*',''*"'"'' 
the  ndes  oh  to  revocation  of  wills  apply  to  such  a  will  (;).  {'onse- 
(pieiitly,  a  general  clause  in  a  will,  revoking  all  former  wilLs,  revokes 
a  prior  express  testamentary  aj.pointment,  whether  the  power  under 
wliich  it  was  made  is  general  or  special  (u),  and  although  the  latter 
will  does  not  execute  the  power  (b). 

The  doctrine  of  implied  revocation  hy  a  later  inconsistent  will  or  fmi-li.-.! 
codicil  also  applies  to  appointments  (c),  .so  that  if  a  testator,  having  a 
general  power,  makes  a  will  containing  a  residuary  he(|uest  operating 

((•)  He  Kiidclifle.  I1W>2|  I  Cli.  227- 
UfSim,'.  |I8!M)|  1  Ch.  iM;  toiihs  v. 
.I.iehf,,!,.  I  l!HK)|  1  Oi.  Sl»7.  A  covenant 
not  to  exercise  a  testamentary  imwer 
nlNTiites  a.1  a  release  :  iMiriea  v. 
Ilujuuiin,  I  H.  4  .M.  730;  haar  v. 
Ilughm,  L.  K.,9Kq.  101.  The  j)rinci|ile 
.it  ihiwiaseM  is  alloneilicr  wronjr,  fur 
ihi  ir  ctfiil  is  to  enalile  the  donee  of  a 
liidaiiicntary  |K>wer  to  eonvert  it  into 
11  (lower  to  appoint  by  deed  ;  this  view 
ii  put  with  ureal  force  hv  Xeville.  .1.. 
in  Hi  Kivrtd.  .14  Sol.  .1.  ai. 
(«•)  He  Chifholm's  SeHlemdit,  supra. 
(«•«■)  TrH.II  v.  Ti/M^n,,.  21  B.a.  4:17. 
(I)  38  Ch.  V.  45(1. 

(JM-I  ,\s  to  f!eneral  powers,  ante, 
p.  S(I4.  As  to  special  jmwers.  ante. 
|>.  ,S:tl.  As  to  the  construction  of  a 
-ik.i.ii  power  of  resisalioii,  see  .Vonjiiii 
V.  driitiiiu:  U.  J{..  Hi  K(i.  1  ;  Farwell, 
21(1. 


reviKiiiiiin. 


(,V)  .Supra,  p.  142.  In  hmih  HhssiII 
15  1'.  I>.  III. 

(-)  As  to  these  rules,  see  ante,  (.'hap. 
VII.  h\  Hr  Oorc-Hooth's  KmUUe,  (IU0H| 
I  Ir.  K.  387,  there  were  two  powiri. 
one  to  eharL'e  a  sum  liy  ih^ed.  and 
the  other  to  appoint  the  sum  \>\ 
deiil  or  will.  .As  to  the  formalities 
re(|uire(l  to  revoke  an  appointment 
under  the  old  law,  see  Uichurdmn  \. 
Hiirri/,  3  Hacir.  24it. 

(rt)  Stilhtnin  V.  Dening,  20  Ch.  I),  ill)  ; 
lit  Kinyddii.  32  Ch.  I>.  (!(I4  ;  r„dtll  v' 
l»-,/rrWv-,  ||8!»81  1'.  21  ;  K,  ,il  v.  Kent, 
[I!t02|  1'.  1(18. 

{!')  Ilar.ey  v.  Ilnnii/.  23  \V.  It.  47(i. 
Some  old  decisions  to  the  contrary  are, 
it  seems,  no  longer  law  :  sw  ante' 
p.   1(18. 

(r)  In  Imnin  McFiiiliine,  13  I..  K.  |r 
2(>4. 
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.  „AP.  XX1.1.  as  an  oxocution  of  the  power,  ami  afterwards  makes  anotlier  w 
containing  a  re8idiiary  be.inest,  this  would,  it  seems,  by  virtue 
sect.  27  of  the  Wills  Act.  operate  as  a  revocation  of  the  i)revi( 
appointment.  Wh.'ther  a  general  residuary  gift  would  operate 
an  implie...  revocation  of  an  express  appointment  under  a  genr 
power  made  bv  an  earlier  will,  does  not  seem  to  have  been  decided  ( 
On  principle" it  seems  clear  that  it  would  not,  the  doctrine 
implied  revocation  being  based  on  intention.  If  a  testatrix  iiav 
a  special  power  makes  a  will  expre.s.Hly  exercising  it,  and  make 
subsequent  will  bv  which  she  -  gives,  devises,  and  becp.euti 
aU  her  property,  this  does  not  operate  as  an  implu'd  revo.  at 
of  the  appointment  contained  in  tiie  first  will  (.).  |{ut  it 
second  will  oi)erates  as  an  exercise  of  the  power  (either  by  refeii 
to  it.  or  bv  a  general  gift  containing  the  word  "  appoint"  ( 
then  the  second  will  impliedly  revokes  the  appointment  mad. 

the  first  (ij). 

If  a  testator  exercises  a  special  power  of  appointment  m  fav.ni 
some  of  the  objects,  and  bv  a  codicil,  without  cxpres.sly  rev.,1 
the  appointment,  makes  an  api)ointment  of  part  of  the  fun, 
favour  of  other  objects,  this  only  revokes  the  will  to  the  ext(  n 
which  it  effectivelv  interferes  with  the  original  appointment 
In  Diuju!d  V.  Fnisrr  (i)  the  testatrix  had  a  power  of  appouitii 
among  her  husband  and  children  ;  she  appointed  the  fund  t(, 
husband  and  children  in  equal  shares;  one  of  the  children 
deceased  her,  and  she  made  a  codicil  appointing  his  share  t, 
children :  it  was  held  that  this  invalid  appointment  did  not  opt 
as  a  revocati<.n  pro  tanto  of  the  appointment  by  the  will  to 
class,  and  that  the  husband  and  surviving  children  took  the  « 

fund. 

It  has  been  held  that  if  a  testator  expressly  exercises  a  powo 
a  special  testamentary  instrument  of  appointment  (not  admittt 
probate),  and  afU'rwards  executes  a  will  containing  a  resul 
bequest,  the  bequest  operates  as  an  exercise  of  the  power  and 
revocation  of  the  special  testamentary  appointment,  berau^ 
prevent  this  effect  a  contrary  intention  must  appear  from  tl;- 
and  the  Court  cannot  infer  it  from  th.'  terms  of  the  special  aii]. 
mcnt  (j).    This  unsatisfactory  result,  it  seems,  might  have 


revocation 
pro  tanto. 


((/)  See  Cadtll  v.  Wilrnfh,  11898]  1". 
at  |).  27. 

(( )  ('adell  V.  n' ikiKks.  sujira. 

U)  .See  ]ie  Mmiheii:  supra,  p.  S-28. 

i.j)  Kn:ix.Kn;i.\iW2\\>.  !»«;  '« '■■ 
Tetiuey,  45  L.  T.  78,  iiiul  other  cases 


cited  ."iupra,  p.   828. 

(A)  Ite  Waaa;\nm]  1  Cli.  ."i' 

(,)  31  C'l'.  1).  44!t. 

{j)  Hf  >    '''""i"  Siltlimoil,  :t.  ( 
!i:!. 
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avoided  by  ajjplying  to  the  Proljatc  ('(tiirt   t(i  allow  thf  sp.'.ial    <  lui-.  xxni. 
appointment  to  be  proved  as  part  of  tlie  will. 

in  Re  Wells  (/>■),  the  <lonee  of  a  special  power  of  a|)pointnient  mad.'   l><>ul,lo 
a  will  expressly  exercising  the  power;    some  years  afterwards  he  ^l'l'"i"'""i't 
,.\t'.uted  a  deed  (not  referring  to  the  will)  by  whic^h  he  expressly  and  «n.ul..f,i. 
rliVc tiially  exercised  the  power  as  to  four-fifths  of  the  fund,  and 
iii.'lii'ctually  exercised  it  as  to  the  remaining  one-fifth  :  it  was  held 
iliat  the  fact  of  the  will  being  dated  before  the  deed,  was  sutlicient 
,  \  ilence  of  "  a  contrary  intention  "  within  sect.  24  of  the  Wills  Act, 
mid,  consequently,  that  the  will  did  not  speak  from  the  death  of  the 
testator  so  as  to  revoke  the  appointment  by  that  deed.     It  was  also 
licid  that,  as  to  the  one-fifth  ineffectually  ajipointed  by  the  deed, 
the  will  took  effect. 

The  doctrine  of  dependent  relative  revocation  aj)plies  to  wills   Dopon.lrnt 

exercising  j)owers   of  apjmintmeut.     Conseriuentlv,   if  a   testator  '^■'"''^•" 

I  11  ■•  If  ,  .  rfv<K'atioti. 

makes  a  will  exercising  a  power,  and  afterwards  cancels  it  under  the 

mistaken  impression  that  in  default  of  appointment  the  fund  will  be 

divided  among  a  certain  class  of  persons,  this  does  not  operate  as  a 

revocation,  and  the  will  stands  (/).     Hut  as  in  the  ca.se  of  direct 

yifts.  so  in  the  case  of  appointments  under  powers,  the  doctrine  is 

less  easy  of  application  where  the  revocation  is  effected  by  an  express 

(iause  of  revocation  in  a  subsequent  testamentarv  instrument. 

Thus,  where  a   testator  made  a  valid  appointment  in  favour  of 

iiis  younger  children,  and  by  a  codicil  revoked  this  appointment. 

and  made  a  fresh  appointment  which  was  inefTecfive,  it  wa.s  held 

tliat  the  revocation  nevertheless  took  effect  (//). 


A  testamentary  appointment  has  no  operation  until  the  death  of 
the  testator  ;  there  is  no  relation  back  to  the  dat€  of  the  will  (m). 
It  fdllows  that  an  appointment  under  a  testamentary  power  mav 
he  adeemed  by  subsecpient  dealings  with  the  settled  property.  And 
th-re  is  no  distinction,  in  this  respect,  between  a  general  and  a 
special  power  (»).  Thus,  if  a  testator  in  exercise  of  a  powei  appoints 
Hiackacre  to  A.,  and  Blackacre  is  subseciuently  sold  and  the  pio- 
coeds  invested  in  the  purchase  of  Whiteacre,  the  appointment  is 


Adcinptiun, 


lil  M  til.  D.  ti4«. 

1/1  Sl'imfnnl  V.  White,  flOOl]  V.  40. 
riiLs  apiK'ii-.-s  to  be  thi>  elfeet  of  the 
ilecisiim,  l)ut  the  case  is  liadiv  rep<irteil. 

ill]  l^iiinn  V.  liiUltr.  L.  H.'.  0  Kq.  L'LTi. 
Nif  Oil  11)11.1  V.  Tyrfr,  KichardMtii  v. 
liiirrii.  mill  other  i«(>i-8  cited  ante, 
p.  ITU. 


(»i)  lie  M„.-,:.t.  [VMi]  1  (,'h.  UK),  lill. 
9.   n.    HiddimjUin    v.  liouvmnn.  |liK).'»| 

A.  u  n. 

(n)  Re  Dowsrtt,  (I'M)]]  1  Cli.  3'J8,  ap- 
proved ill  Beddinglnn  v.  liaumnnn, 
Hupra.  As  to  the  ellect  of  conveniioii, 
we  Chap.  X.XIF. 
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Transfer  of 
pro()erly  to 
(lonpo  (if 
jinwcr. 


aileeni'  ■',  and  A.  takes  notliiiifi  uiuU'V  tlie  ai)|)ointineiit  («).  S 
l)art  of  Blackatre  is  sold,  tlic  apiKiintmcnt  is  adocniod  pro  taiito 
In  the  case  of  personal  property,  sucli  as  stock,  the  same  priiK 
apphcs.  But  wliether  the  jiroperty  is  real  or  personal,  the  a|(p( 
nient  may  be  so  exi)ressed  as  to  shew  an  intention  to  app 
whatever  property  may  for  the  time  being  be  subject  to  the  \ut 
and  not  merely  the  specific  property  which  is  subject  to  it  at 
date  of  the  will.  Thus,  an  appointment  of  stiwk  may  taki-  e 
notwithstanding  chanjies  in  investment  {7). 

In  Jontti  V.  .Sinithill  (r),  the  .settlement  under  which  the  test; 
professed   to  ajipoint   certain   investments   was  invalid,   and 
appointments  appear  to  have  operated  merely  as  becpiests : 
were  held  to  be  adeemed  i)ro  tanto  by  reason  of  the  testatrix  \\a 
called  in  some  of  the  securities  and  re-invested  the  proceeds. 

In  Cooper  v.  Martin  (s),  the  testator  devised  an  estate  upon  1 
for  sale,  with  power  of  pre-emption  to  his  younger  children,  am 
]iroceeds  were  to  be  held  upon  such  trusts  in  favour  of  his  issi 
his  wife  should,  within  a  prescribed  period,  appoint ;  she  ai)p(ii 
the  estate  by  name  to  the  eldest  son  :  this  appointment  was  inv 
not  being  made  within  the  prescribed  period,  and  it  was  ther 
unnecessary  to  deciile  whether  the  proceeds  of  sale  would 
pa.ssed  under  it :   Lord  Cairns  thought  that  they  would. 

In  lieJdlmilon  v.  Baummm  (t)  a  testator  had  a  i)ower  of  a])). 
ment  among  his  children  over  some  freehold  houses,  of  whic 
was  tenant  for  life  :  lie  made  a  will  appointing  them  to  two  g 
after  the  date  of  the  will  he  granted  leases  of  these  hou.ses  mule 
Settled  Land  Acts,  i)artly  in  consideration  of  premiums,  and 
premiums  were  paid  to  the  trustees  and  invested  by  them  :  o 
death  of  the  testator  it  was  lield  that  the  investments  represe 
the  premiums  did  not  go  to  the  appointees,  but  went  as  in  defa 
appointment. 

It  has  been  held  that  where  a  married  woman,  having  a  ]h>v 
appointment  under  a  settlement,  exercises  it  by  will,  and  the  s 
ment  afterwards  comes  to  an  end,  the  mere  fact  of  her  obtaii 
transfer  to  herself  of  the  property  comprised  in  the  settlement 

V.  Unlay.  29  L.  R.  Ir.  497  ;  hh  to 
see  Re  Monen,  supra. 

(r)  32  Bpr.  31. 

(k)  1,.  R.,  3  Ch.  47.  The  oa; 
really  i'ik'  "f  W**  deinonstraiii 
Chap.  XXXV. 

(/)  (19031  A.  C.  IX  allirmii 
rlei'ision  of  the  Court  of  AppenI 
J/.>st«,  [19021  I  Ch,  KKI. 


{(,)  (liil,  V.  dull'.  21  Hea.  349:  lii 
DowmU,  .supra  In  Collinnim  v.  Ciilliii- 
son.  24  Hon.  2l>9.  the  appointment  wa.s 
hy  ileetl.  (Inle  v.  dale  and  (he  otluT 
cases  are  discussed  in  Karwell.  pp.  217 
Heij. 

(/))  niah  V.  Illnkf.  1.".  Ch.  I)  4SI. 

(.j)  Si-e  Ki  .IfJtii.Hl,,!!!- "  Sftll-mn'U  14 
Ch.  0.  D12;   A'.  /Ancsi/f,  supr.-i ;    Willll 


Ml.SCEI.I.ANK(.r.s    vlKSTIr..N.s    A^    To    I'nWKK,.  j^,, 

not  oporato  as  an  admpti.m  of  the  appoi„t,„..nt  (,).    li,.t  if  i„  sm-h    '".:  xx.„ 

8  rase  the  pc.wer  .s  exercineable  l.y  deed  as  well  as  l.v  will  and  the    " ' 

transfer  ,,rofesses  to  be  made  in  exercise  of  the  power  to  appoint  bv 
dr,  .1,  th.s  operates  as  an  execution  of  the  power,  and  the  appoint- 
nicnt  l)y  will  is  revoked  (»/). 

In  HrFnr  (x),  a  trust  fund  was  settled  upon  A.  for  life,  with  a  A,l.„„.,.. 
power  of  appointment  anion<?  four  children,  who  w.tc  to  tike  """' 
.■.,mdiv  ,n  default  of  appointment  ;  there  were  the  usual  hot.-h'pot 
aii.l  advancement  clauses.  During  A.'s  life  TO.")/,  was  adviuced 
...  I{  ,  one  of  the  children,  and  A.,  bv  her  will,  subse.pientlv 
appon.t..d  an  e.p.al  fourth  part  of  the  fund  in  favour  of  ea,.),  ,if 
t  ..  e  uhlrcn  :  ,t  was  held  that  J{.  was  not  bound  to  account  for 
tlic  ((';>'. 

An  apj.ointment  n.ay  also  be  adeeme.l  by  rhe  power  under  whi..h   IV.ruo,i,.„ 
.was  expressed  to  be  made  being  .lestroyed.     And  its  eliicac-v  '' T'''' 
w,ll  no  .  as  a  general  n.le,  be  restored  by  another  e.p.allv  extensi^;.  7!Z::^Z. 
power  bemg  conferred  on  the  testator  (>,).  unless  th,    power  is  a 
,eneral  one.  and  the  wOl  contains  a  resi.luarv  gift ;  this  prin.a  facie 
operates  as  an  exercise  of  the  power  (,/,,). 

It  nuist,  however,  be  observed  that'the  effect  of  sect   •>:5  of  thP  F.r    .   , 
V:lis  Act  (:)  on  ease,  of  this  kiu.i  has  not  been  fullv  co.^ij;!,;;!  !!     '  ^  ' '" 
in  .Urr,  y   Bouerib),  most  of  the  learned  lor.ls  thought  that    he 
case  fell  within  that  section,  and  with  the  same  result  as  that 
produced  by  sects.  24  and  27.     That  was  the  case  of  a  general  power 
l.e,n«  exercised  by  a  general  be.piest.     Whether  the  .same  principle 
would  app  y  to  an  appointment  expressed  to  be  made  in  exercise  of 
a  power,  whether  general  or  special,  which  is  subsequentlv  destroyed 
and  replaced  b>-  a  new  pow-er,  is  another  matter,  because  an  appoiut- 
r  ;  .     J  '{•"'l^J^'I'ends  on  intention,  and  it  seems  .son    what 
^lithcult  to  hold  that  .sect.  24  of  the   Wills  A,  t  can   convert  an 
nitenfon  to  exercise  power  X  into  an  intention  to  exerci.se  power 


«.  I'.l. 


(i)  IHiiijmll  V.  A'^keu;  1  Cot  407  . 
'V-«jA  V.  Chviih,  A  My.  &  k".  2<M\. 
Huso  ilicisions  f<rem  contrary  to 
prmciplc.  allliough  tliey  probabU  eavo 
-ff'-oi  In  th.'  t-'stafrix's  iPtentions.^ 

(ifi  l.iiimiice  V.   iVtllit,  2  Hr.  C  C 

I^!||1"I41  1  Cli.  48(>. 

(»l  Tkimi/mn  V.  Simpunn.  CtO  L.  J, 

iW  A.m.,p,  sn.  I„  T/i„.„,,..„H  V. 
>m/™i«  111..  ,,„„,.r  was  K,.n.-ral.  I.iit  tl,.. 
»ino(jririii.i..,j  MO  r,~.i,!„;.ry  .^if.. 

(:l  ".Vi    r.iMv<.yftn(.,.    i.r.)t|,..r    a.^t 


niadp  or  .l.in..  ,ub«'t|u.i.tly  to  ili,-  vxc 
cution  of  a  will  of  or  r,-latin-  to  anv  iral 
or  personal  .-state  Ihorpir,  c..nii;ris...l 
oxcept  an  act  by  wliiili  s„ch  will  slmli 
be  revok.-d  a.s  af..r.sni<l.  shall  prt-v.-nt 
llu-  opprat.-.n  of  th,.  will  „i,l,  ,,.'.,.,  ,„ 
such  ixUUr  or  interest  in  ,uch  r.-al  „r 
jHTsonal    esiat..    as    ll„.    testaLw   shall 

have  |«,w..r  to  .lis,H,,se  ..f  bv  will  at  the 
timcof  lusiL-ath." 

P-  «4-,  the  will  was  stibj,.,.|  (,..  the  „!,! 

hi  s\ . 

I'')  I-' .A.  ('.  2(i:t.  H,|,r.,.  |,,,.  H\r.,HHt. 
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after 
testator's 
(leatli. 


chaf.  xxiii.  Y  (c).  MoreovtT,  it  is  hv  no  moans  coitain  that  .sect,  'l.]  api 
powers  of  appoint mont  at  all,  for  it  relates  only  to  pr 
"comprised  "'  in  the  will,  and  the  better  opinion  is  that  ;.i 
subject  to  a  power  of  appointment  is  not  '-comprised" 
will  of  the  person  who  exercises  the  i)ower.  The  ((.ntraiN 
involves  a  confusion  between  property  and  i)ower  (<r). 

If  by  mistake  a  deed  is  so  framed  as  to  defeat  a  previou- 
mentary  appointment,  the  Court  may  reform  it  (d). 

It  is  hardly  necessary  to  say  that  an  appointment  is  not  tu 
by  the  act  of  a  stranger  after  the  testator's  death  :  the  e, 
proposition  was  put  forward,  unsuccessfully,  in  the  cas, 
Hoihjson  (e). 

Effect  of  re.  Under  the  old  law,  the  republication  of  a  will  did  not  „ 
publication,  a  g„„a  execution  of  a  power  given  to  the  testator  after  t 
of  the  will ;  and  consequently,  if  a  testator  appointed  i 
in  exercise  of  a  power,  and  the  power  was  afterwards  .1. 
and  replaced  by  a  new  power,  the  republication  of  the  will 
make  it  a  good  execution  of  the  new  power,  even  if  it  was  a 
power  ( / ).  It  is,  of  course,  clear  that,  since  the  W  ills  Act,  :i 
devise  or  bequest  operates  as  an  execution  of  a  genera 
conferred  on  the  testator  since  the  date  of  the  will,  unless  a  ^ 
intention  appears  by  the  will  (</),  but  the  act  does  not 
Iiave  made  any  further  alteration  in  the  law  as  to  the  exe. 

powers  {h). 

If  this  is  so,  it  follows  that  where  a  testator  by  his  will . 
exercises  a  power,  whether  special  or  general,  m  favour  d 
the  power  is  afterwards  destroyed  and  a  new  power  sul 
the  mere  republication  of  the  will  would  not  make  it  oper 


(r)  See  Thumiisun  v.  Simiiwn,  M 
L.  J.  Cli.  401  i  ante.  p.  s:U.  In 
Gale  V.  Uaie,  21  Hea.  ;U".».  Lor.1 
Roniilly,  M.R-.  thouslit  tl'«'iP  wa" 
a  new  estate  and  a  new  power  m 
relation  to  it,  and  that  the  will  did  not 
operate  as  an  exercise  of  the  old  power  : 
but.  as  I^mi  St.  Leonards  points  out 
(I'owers,  309),  there  was  no  new  power. 
Ho  thouKht  the  decision  "  a  narrow 
construction"  of  a.  23:  it  has.  ';"«- 
ever,  been  treated  in  Bhike  v.  /«'<*-', 
Ht  Dnwsett.  and  Et  .»/<wfS  a"  "*«' 
supra,  as  laying  down  the  correct  rule 
on  tlie  (piestion  of  ademption. 

(ff)  As  to  the  meaniuf?  of  ••eom- 
nrised  "  m  s.  24.  see  per  Siirliiig.  J-.m 
lie  \V<IU'  TruM.1,  42  Ch.  1>.  at  p.  !>•>(!: 


Karwell  on  Powew,  22ti.  Tl 
view  was  expressed  by  .Tessi 
Fnme  v.  Ckmnil.  IS  I'h.  D 
but  it  was  di.sscnttti  from  b 
of  Appeal  in  Hulylmid  v.  /-> 

D.  2l)t>. 
((/)   Walker  v.  Armslromj. 

0.  531. 

(e)  [1890]  1  Ch.  <>»)(!. 

(/)  Ilobnin  V.  Coyliill,  7 
Vea.  200 ;    I.uiu  v.    WiUin 
241  ;  Cui'-pcr  v.  Mantrll.  22 

((/)  Cofidd  V.  I'ullaiJ,  3 
12(i3,  and  the  other  cases 
p.  HI 3. 

(h)  lTnles.s  s.  23  atfects  tl 
^ute,  p.  Sll. 
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weciiti.m  of  the  p.-w.-r  in  favour  <.f  A.  (,).  An.l  (.vh,  if  tl.,.  will  in 
,.x press,..!  to  l.f  mad.,  in  ..x..rris,.  „f  all  pow..r,s  th.-n  v.'...t..il  in  the 
t...stator,  tlio  r<>|„ii,Ii,.ati..n  .)f  tli..  will  dws  n..t.  appaivntly.  niako 
it  .>[..Tat..  as  an  rxorcis..  „f  an  int..rni..(liat,.|v  ac.|uimi  .s,„Mial 
|,„«.r  (y ).  Hnt  if  a  h.stator  .lis|>()s..s  of  pr.,,„.rf v  in  ..v.'ifis..  of  all 
jMm.rs  wliK-h  nuiyl...  v.-stod  in  liini  at  tlu^  tini.."„f  his  d..at!,  an.l 
..■,M.l.hsli..s  It  after  h.-  has  a(...|,.ir...l  a  now  p.,w,.r.  this  niak..s  (h.- 
will  op..rateas  an  ..x..r<.is..  „f  it.  .-v.-n  if  it  is  a  sp,.,i;,|  ,,.,w,.r  p,-,,- 
vi.i.a.  of  tonrse,  the  dispositi..ns  „f  tlio  will  aiv  in  a.v..idan..'  with 
till'  ti'rnis  of  the  jiower  (k). 

Tl,..  .pu.stion  wh,.tlu.r  a  sp....ial  pow.-r  .an  1...  .-x.-nis...!  hv  a  will    Kxvroi=o..f 
inacj..   l).-foro  th.-  p.)w.-r  t.-mos   int..  existen.v,  has   l„.,.n  alivadv   '"'"'''•'" 
ilis(iiss..d  (/).  ^    nnli.ipatioii. 


.  Armstrong.  8  I).  M.  S 


A  powor  jiivvn  by  will  lapses  by  th..  .a.-ath  ..f  the  .1........  i„  th.-   Up..„f 

lifniiiH.  of  the  donor  (m).  pow.-r. 

Tl...  .piestion  whether  a  power  to  appoint  to  a  nnnil,..r  .,f  naM„..l 
IHTMiMs  lapses  pro  tanto  by  the  death  of  one  in  th.-  Iif..tiin..  of  tii,. 
testator,  IS  discussed  in  anoth..r  chapter  (;.). 

It  has  been  suggested  (.,)  that  sect.  :V.i  of  the  Wills  V.t  might 
apply  to  powers,  so  that  if  a  testator  gave  one  .,f  his  rhildr..,,  a 
pow.T  of  appomtment,  and  the  child  died  in  th-  testator's  lil..time 
leavinu  issue,  and  having  made  a  will  which  in  t..nns  w.-ihl  b,.  an" 
...yrcs..  of  the  power,  the  appointment  thus  mad.  would  tak.. 
..ff.rt.  it  IS  subnntted  that  this  is  not  so,  because  the  gift  of  a  power 
..f  appointn.ent  ,s  not  a  "  devise  or  be.p.est  ^  of  '•  real  or  p.-isonal 
,.stat..  f..r  any  estate  or  interest "'  within  th.;  meaning  „f  .sect.  :}:i  („o). 

Ap.   nf-nents  under  n„wers  are   liable   to  failure   bv  laps.-  if  i,,„      , 
ne  I       ..eiary  dies  duri.,.,  the  lifetime  of  th.,  testator  {,,).      Li  ,f  '^V^'^-.i. 
an  at.p.,i,.tme„t  ,s  tnade  to  A.  upon  trust  for  15.,  ..r  „p„n  condi„..„ 
of  his  giving  part  of  the  benefit  of  the  appointnu-nt  t..   H     a.ul 


23  affccta  tlic  i|ncsiinn: 


10  Till'  eimtiary  o(  tliU  piop<»yiiion 
veins  1.,  !«  implied  in  Farwcll  on 
I  OUfl^.  iJ.i. 

0)  "■■f  y.  Hope,  5  Gill  IX  In  tlii, 
iw  111,.  lepiiblioalion  wan  Ix-forc  tlie 
^ill^-  .Alt,  but  nothing  seems  to  l.irn  on 
!iiK    >^v  Ite  lll'ickhvni.  4^  0,   I}--, 

>l.i  H'   IWickhuni.  4;j  fli.  t).'  I'r,.  "a.s 

'  wImt  :iiiioinits  (..  a  repni.lieatloii  s,.,. 
AV  S,„,:!,.  4.->  th,  IJ.  .i;ii>. 

!'i  Aiiir,  ]>.  .s;);t. 

(m|  JoiK^  V.  tlonlhall.  .12  IJpa  ■{!  • 
•'".r/»  V.  .l/-««//|l!Mi;jJ   I   I,..   |{    l;,; 


(«)    InCh.ip.    \l.iv.,   i„  connrolioM 
with  /,',«</,.  V.  /!,f,J,_  :,  Ve.s.  744 
(")  Karu,.||  on  I'owets,  2nj'...liilon 

«r,8,  \v„o,i,  v,-c..  ,i,.,i.i..,,  „„.,  ;,,'.; 

|><nv.^r  wa.s  i,o(  .•.x.ivi-,,!,  Ixvanse  it  was 
ilet.™inftl,le  at  Ih..  ,1,  all.  of  tl„.,|„n..,. 
Ip)  Duke  n/  Muill,un,i„ih  v,  f/„/„/. 
/</<.«  2  Ve8,  sen.  (il.a,„l  Jt,  S,,.,,,,,,.: 
^7;f •    ■»'    '-  •'■    'I'-   '-.    .mu:   .hap. 


J^l4  POWERS    OK    Al'l'OlNTMKST    ASU    DISPOSITION. 

IHA1-.  xxiir.    A.   dies  in   the   lifetime   of  the  testator,   H.'s  interest   doi 

lapse  (7). 

The  fact  that  an  ajtj)ointnient  is  made  in  pursuaiKo  of  a  eoi 
does  not  save  it  from  lapse  (77). 

There  are  differences  between  general  and  special  powers  \n  i 

of  lapse.     If  a  testator  specifically  executes  a  general  po 

favour  of  A.,  and  A.  i)redecease8  hiin,  tlie  power  will,  as  a  j 

rule,  still  be  executed  by  a  residuary  gift  in  the  will,  if  there  ii* . 

And  it  seems  that  a  testamentary  appointment,  under  a  ; 

power,  to  A.,  in  trust  for  H.,  which  lapses  as  to  the  beneficial  1 

by  U.'s  death  before  the  testator,  operates  as  a  gootl  a[)p()ii 

to  A.,  who  holds  the  property  on  the  same  trusts  as  if  it  ha 

the  testator's  own  (s).    Again,  if  a  testator  executes  a  general 

in  favour  of  a  child  who  predeceases  him,  leaving  issue,  the  a| 

ment  is  preserved  from  lapse  by  sect.  33  of  the  Wills  Act  {!] 

special  powers  stand  on  a  different  footing,  for  in  the  las. 

appointment  under  a  special  power  lapsing,  it  will  only  be  exoci 

a  residuary  devise  or  bequest  if  the  residuary  devise  or  »>e( 

within  the  scoi)e  of  the  power,  and  if  an  intention  to  exercii 

that  way  appears  by  the  will  («),  because,  as  already  noticed. 

of  the  Wills  Act  d  Tt>s  not  apply  to  special  powers  (v).    Nor  arc 

powers  within  sect.  33  of  the  act,  so  that  an  appointnieni 

such  a  power  is  not  saved  from  lapse  by  that  section  («•) ;  i 

the  testator  prevent  an  appointment  to  A.  under  a  special 

from  lapsing  by  appointing  to  A.'s  executors  or  administn 

substitution  for  him,  because  they  are  not  objects  of  the  po 

As  to  ihc  cases  in  which  an  appointment  of  the   "  rcsui 

'•  remainder  "  of  a  fund  is  held  to  be  an  appointment  of  a 

sum,  and  those  in  which  it  operates  as  an   appointment 

"  residue  "  in  the  technical  sense,  so  as  to  include  specific  a 

ments  which  fail,  see  post.  pp.  859  ct  seq. 


{g)  Okf  V.  JIuilh,  1  Vea.  sen.  135. 

iqq)  Re  Jiimikmiin's  Trvt,  I-  R-, 
.TlCh.  182;  sre  Jerris  v.  Wolfiylaii. 
U.  R.,  18  Eij.  18. 

(r)  ,^'->f  cases  supra,  p.  814. 

(»)  I'er  Wi.-keiis.  V.-C,  in  Hn  Davkr 
Trusts,  L.  It.,  13  Eq.  lt>3,  citing  ClMin- 
herlain  v.  llutrkinson,  22  Bea.  444,  and 
Wilkinson  v.  Srhncitler,  h.  R.,  0  Eq- 
423. 

(()  Eccles  V.  Cheyne.  2  K.  &  .1.  fuo. 

(u)  As  in  Okf  v.  Ilealh.  1  Ves.  son. 
135;  He  Hunts  Trusts.  31  C'li.  D.  308, 
post,  ji.  8(iO. 

(r)  Supra,  p.  s:tl.   In  Fnwt:  v.  CI,  mint. 


18  Ch.  D.  4(«t.  Jeiwel.  M.I!..  I 
the  Wdiil  "devise."  in  ^.  -' 
Wills  .Act,  includes  an  n\'\ 
under  a  S]ie(ial  \>ower.  so  tlii\t 
appointeil  by  an  appoiiilmi' 
fails,  wi'ul''.  l)a.<<s  liy  tlic 
devise,  but  this  is  clearly  e 
llnliihtnd  V.  Uirin.  2ti  ('!i.  D- 
(w)  (Iriffitlis  V.  (lah.  12.' 
Fniliintl  V.  I'finxon  L.  U..  3 
Hulyland  v.  Levin,  2(1  Cli.  U 
approving  Fiiwif  v.  VUm-nl. 

(j)   .Maddii»)»  V.  .indriir.  I 
.")"  ;    liiitrkfr  V.  Hutcher,  1  V.  J 


MIS,KI.I,ANK<.,',S    y.KsTM.N.     v.s     ,,.    ,.„WKKS  „,. 

As  t.,  the.  nvsult  of  th.-  faih.r..  ..f  a  r..Hi,luarv  .l.-vi...  ..r  I ....st    .....    ,,.„ 

a.  n-anls  ^.-neral  powers  of  a,,,K,i„tn,.-nt.  s,-..  ul.ov,.    ,.,,   m.,  V-,,, ^^^- 

An  appointment  under  «  general  power  is  lik..  au  or.limrv  l.-.a"  !  v 

M    tins  nsjKct.  that  if  .t  is  n.a.le  „,  .l.seha.^,.  „|  ,  ,„„,„,  „^  .       ,  h.  .li  .iwr... 

ol.h-ation,  It  (lm.8  not  neeessarily  lapse  l,v  f  he  death   .f  theai.t.ointee  "' "''"«"""" 
in  tlic  testator's  lifetime  (//).                                                  ' ' 

An  appointment  under  a  jreneral  powr  mav  fail  ev  ....  .f,.  ,    ■  ... 

other  cases  besides  that  of  lanse  as  when,  i/  .       1'"^  f'l't"  in  Ka,!,.,..  „f 

ni«i.  ui  mpsp,  as  \Mier<.  It  IS  made  to  take  cfTeet  "I'l"'"'"""''" 

,pon  a  contingency  which  does  not  happen.     In  such  a  case  it  will  S^'r '""""'' 
as  a  f^eneral  rule,  be  ...xecuted  by  a  general  d.-vise  or  be.,uest  ( -)  ' 

An  appointment  under  a  special  powr  n.av  also  f'lil  "i,.  nH  ■-  •, 

rases  besides  that  of  lapse   an.l  the  result  i«    ,>  "''    '"''"•"■"' 

.,      ,    ,  ,         ,  »f'-',  .mu  tni  result  IS,  It  set.jiis,  the  same  is  "l">"i"iin(nt 

If  It  had  lapsed  («) :  the  property  so  appointed  n.av  pass  under  ^n   I'wrr^'""'*' 

appointment  o  the  "  resi.lue  "  of  the  property  subject'to  th!-  live 

or  under  a  residuary  devise  or  bequest,  or  it  n.ay  go  as  unappiinted! 

The  rules  as  to  the  failure  of  appointments  un.ler  special  powers 

l,y  reason  of  the  appointment  being  a  fraud  on  the  power  (M   «; 

exclusive    or  made  in    favour  of  a  person  not  an  object  of  the 

power  (r),  or  being  otherwise  an  excessive  execution  of  the  power 

are  not  peculiar  to  testamentary  appointments,  but  form  part  of  th.^ 

fhiTwclrk'Irf)  *"  ''*'''"'''  ""'  ^''  "'"'^"■'  ""*  '"'*''^  °f  '" 

As  to  the  acceleration  of  appointments,  see  ante  i)  7-^-, 
Where  a  testator  in  exercising  a  special  power 'of  ailpointment 

,n-erla.ul,atten^,tsto  create  an   estate  tail    by  purch;.;.  bevo, 

tlie  limits  al  owed  by  law.  effect  will,  if  possible,  b.  given  to  2 

intention  under  the  doctrine  of  cy-pres  {Jd). 
The  validity  of  appointments  under  special  powers  with  r  ( 

to  the  Rule  against  Perpetuities,  is  conLered' Xwhe^  (;:'"'^""  '^"^'"'"^ 

Wherea  testator  has  a  special  power  of  appointment  over  pronertv    <■ 
and  also  has  property  of  his  own.  and  disposes  of  botir/ro^  t'  ^" 
one  mass  in  favour  of  objects  of  the  power,  upon  trust,  which  a  e 
^KKl  as  regards  his  own  property,  and  void  for  remoteness  as  regard 
the  appointed  property,  the  fund  will  be  apportioned  ( ,)  ^ 


Ai-ci'K'riiti.iii, 
Cy-prt's. 


wile 


(y)  SUn,i.i  V.  Kin;/,  [1904]  2  Cli.  30 

(:)  Re  a  II.  m  L.  T.  8l(i. 

1^)  IVr  Hall,  V.-C.  in  Chnmpneu  v 
/'"••'/.  1 1  rii.  1).  at  p.  958. 

;•'•;•  A^  in  A'c  Cratcshai/,  43  C'li.  I).  Gi5. 

If)  As  in  He  Jeaffremna  Trmtji,  L.  R 
2  Ell.  27(1.  post;   fte  Hunts  Trusts,  3l' 


C'li.  I).  308. 

(</)  See  Kiipdrn  on  Poweni  «„,i   e 
well  on  P.,wei-s.  passim  ^  '^"'■■ 

(rfrf)   Lhie  V.  //-,//.   ,':,  ,^   J    ... 
'inte,  p.  292.  '"'• 

(«)  Chap.  X. 

(./■)  Ih  Wri.jht.  [1900 J  2  Cli.  io8. 


8l« 

<  iitr.   XXIII. 

"  Domonfcfrii- 
live  " 
niipointmont. 

"  Specific  " 
Kppoiiitmont. 


Api>ointment 
toobji'cls 
1111(1  nun- 
objects 
in  iharc!!. 


rOWKRS    (IK    Ari'OlNTMKNT    AND    IllMl'OSlTION. 

When-  n  testatrix.  haviiiK  a  power  cf  appointment  in  favour 
chil.lrcn,l.e.ineathea  pecuniary  legacies  to  tl.cni.anil  ai.point 
nettled  fun.l,  «ul)iect  to  tliose  legacies,  to  X.,  it  was  held  tli 
legacies  were  primarily  payable  out  of  ti.e  settled  fund  (;/). 

Where  a  testator  has  property  of  his  own,  and  also  a  po 
appointni.-i.t  (whether  general  or  special)  over  settled  propert 
bequeaths  sums  of  money  to  var-ous  persons,  the  ipu'stion  « 
tliey  are  ordinary  legacies,  or  whether  they  are  appointments 
settled  fund,  depends  on  the  wording  of  the  will.  The  pou 
importance  with  reference  to  the  question  of  interest  (h)  as  w. 
ademptioi.  ((). 

If  a  testator  who  has  a  special  power  of  appointment  aj.poi 
fund  to  six  people  as  tenants  in  common,  of  whom  only  tli 
ol)ject.s  of  the  power,  each  of  them  takes  one-sixth,  and  the 
the  fund  goes  as  unappointed.  It  is  immaterial  that  tlie  a 
nient  is  in  form  an  appointment  to  a  class  (j).  Ikit  if  a 
appointed  to  a  number  of  persons  in  such  a  way  that  it  is  ini] 
to  say  how  much  goes  to  objects  and  how  much  to  non-obje 
appointment  fails  altogether  (A). 

Where  the  appointment  is  to  objects  and  non-objects  i 
tenants,  the  rule  does  not  seem  to  be  settled.  In  accorda.i 
the  principle  above  stated,  the  appointment  would  be  bad. 
ikxnnder  v.  Alex^mder  (/),  a  testatrix,  who  had  a  power  of  i 
,«ent  among  her  children,  appointed  a  share  for  the  benet. 
son  Francis  and  his  wife  and  children,  and  it  was  held  b; 
Clarke,  M.R.,  that  Francis  took  the  whole.  The  M.R.  roi 
the  principle  that  where  a  power  is  so  executed  that  ■  the  bo 
between  the  excess  and  execution  are  not  distinguishabh. 
appointment!  will  be  bad,"  but  he  read  the  will  as  equn-al. 
appointment  to  such  of  the  appointees  as  were  capable  «l 
In  fie  Kerr's  Trusts  (m),  where  the  donee  of  a  power  to 
among  children,  appointed  the  fund  to  her  children  E  an. 
bein.'  illegitimate),  it  was  held  by  Je.ssel,  M.R.,  that  the  tc 
obvious  intention  was  to  appoint  the  fund  m  moietie.s  i 


(,j)  DUiuy  V.  Crosse,  L.  R.  -  Eq.  u9.. 

(ft)  Davies  v.  Fowkr,  L.  K.,  !•>_  i-'i- 
30S,  and  other  cases  cit<?<l  yMst,  p.  «■>■>. 

(i)  Ke  Young,  52  h.T.  754. 
;  Sadler  v.  Pratt,  5  Sitn.  0.J2  ;  iht 
Kiudcrslcy.  V.-C  in  th.rvf.y  y  htrnr.y, 
iDrew.  130-7;  Rea,.il>nck^  Tru.^U^, 
L.  R..  1  Eq.  177;  Jie  Farncombes 
Trusts',  9  Ch.  U.  652. 


(i-)  Be  liroivn's  Truest,  L.  1! 

(I)  i  Vcs.  sen.  040.     8cc 
&  P.  504. 

(m)  4  Ch.  D.,  000.  where  H 
Tayleur,  Amb.  136,  is  rofuiiv 
V.  Jirucr,  L.  R.,  1 1  Kii.  :t7 
have  been  erroneously  lUi  >■ 
point. 


MIMrKl.iaNK<.l's    MrKslin.V.s    AS    |(. 


isrcjiicnily  ('.  took  one  half) 


I'OWKKS. 
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.        f       Ti      «  ..     >      "'"''' •'"'•■ '"'If  wnt  ill  .l.fault  of    ...u.    xuH 

V.  Al'ivmler,  which  is,  ,nd,.,.,|.  ,.i.,,rlv  l.a.l  h,w. 


I  h.. .  .K-t   ne  h.u  .low,.  Ml  /.„„,,,,,,  7-,,,,..,  (.)  a„.l  ...h.,  ...,.,... 

nanH.|.N,  that  ;f  Hkto  m  an  absoluto  gift,  f, «,..!  |,v  .In-.Mtions 

.„  .  ..iHlifons  which  an.  void,  the  ahsohit.  pf,  ,ak.s  ..fri-H  a„oli..s 
.-.I.|...n.tm..„,s„..d..r  powers  ;  a„.l  .ons..,,...,,,!.,  if  a  ,.•  /ator 
,nak,.s  an  a  .s<,h,t..  appointment,  an.l  adds  son.,-  dir.vtion  or  .-on- 
=..on  w  nch  IS  void  (whether  heeau.e  it  infringes  the  It.de  against 
I  .p.-t.i.  les.  or  IS  n>  excess  of  the  power,  or  for  anv  other  reLon, 
,l„.  ahsoh.  e  appoin  ment  takes  effect  (o).  M»t  if  ihe  condition  is 
Motseverahe  from  the  appointment,  f  he  latter  is  void  in  toto  (,,). 

f  the  testa  or  makes  an  appointment  in   favour  of  an  ol.i., 
-uhje,^  to  conditions  which  are  void,  and  then  goes  o„  ,.,  proVid.; 
,l.t  ,f    he  conditions  cannot  take  eftect,  he  appoints  the  fund  to 
X.    u.  object  of  the  power,  this  latter  appointment  takes  effect  (,,;,) 
If   he  testator  makes  an  appointment  in  favour  of  a  person  wMo 
|s  n,    an  ohje.-t  of  the  power,  and  subject  thereto  appoint,  to  objects 
the  latter  appointment  takes  effect  {</)  ' 

So  a  vali,l  appointment  nuule  by  will  is  not  impliedly  revoked  by 
an  invalid  appointment  made  by  codicil  (r). 

As  a  general  rule   where  a  testator  appoints  a  specific  part  of  a 
f..n;   to  A.  and  n.akes  no  substitutionah or  residuarv  app.intmen 
which  can  appy  to  it,  and  the  appointment  fails  t.;  take  effect   n 
favour  o    A.,  the  appointed  sum  goes  to  the  pers...  .  entitled  i," 
.1^'fault  of  appointment.    To  this  rule  there  seems  to  be  an  exceptio 
...  eses  where  the  testator  has  made  a  mistake  as  to  the  amoun  " 
th.  f....d.     Thus,  m  Bales  v.  Dra^r  (.v),  the  testator  thought  he  la 
a  ,>ower  of  appointing   10,()„0^.  and  he  accordingly  app^. 
vano...  specihc  sums,  amounting  in  all  to  10,000/.,  to  various  obiect 

<")    i   Mac.   *   0.   55..     See   Thap.       where  Sa.,er  v.  Pra,,  5  Si„,.  J  ,„;, 


IIiiIp  in 
/.'CMrwci'  V. 
I'lernnj. 


Allrriittlivi- 
'ippointmciil. 


Invalid, 

fl)IIl)Wf<l 

l>y  valid, 
upiioiiilmunt. 

Valid. 

followwl  by 

invalid, 

appointment. 

Mistake 
of  testator 
as  tu  amount 
of  fund. 
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(o)  T/mihIoh  v.  Bright,  2  ''  •  A-  (• 
:'»l;  fn,  V Capper,  Kay  ij'.,  j{', 
Jimrfmi,  .t  7  niih.  L.  R.,  2  £q  «7(; . 
Il„i,yh>^y.  ]\;i,i,i,ii_  17  L  R.  ir  .-jst" 
rlmrckiU  V.  Churchill,  t,.  !{..  5  E,/ 
44;   Cml-e  v.  Voote,  aS  Cli.   H    20->  • 

'■■M,n  20  liea.  4«.'J ;    derrard  v.  Hut. 
/-,  20  !,.«.. 541  ;^eiorrf.SWe/ir 
Ibm   &,;.  416;     iVoolr,dge  v.    Ifnt./- 

sni'il''"'''"^'  '^^^  ''■  *'"''^''  '"•  '^• 
(/))  he   I'rrkitts,  ri893]   1    Cli.    28:i, 


commented  on. 

(/)/')   Hi  Vraw-hiiy.  r.i  Cli.  f).  i\]r, 

',il  '  'J'""""*""  V.  Fnrwcll,  :«  Ch.  I). 
1-8.  wh(To  the  earlier  autliorlli>.s  are 
exammed.  Compare  H,  ('r„wsh„u 
J^npra.  ■^* 


lie 


■  H  c/t.   TriuU.  42  Cli.  U.  040. 

t-,  1  C.i.  1).  217.  Compare  liie  rules 
as  to  abatement  in  caae.s  where  the  fund 
IS  insufficient,  uifra,  p.  848. 
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. „u..  Nx.n.   of  tl...  iM.vv.r  ;  h.  r..all.v  ....Iv  had  ,.ow.t  to  «,>,......    .  .»HH.^ 

the  a|.iM.int...«  pr.-.h-.-aso.l  hi.n.     It  was  h.-hl  hy  .l.wl.  Ml 

tho  surviving  ap|K.i..te..s.  a.ul  lu.t  the  |HT>.ms  .-ntithHl  .n  -lo 
an|M.int..H...t,  t.H.k  th..  hn.otit  of  tho  hips..  It  .s  ..ot  ..usy  t., 
tl, '.  excM-ption  ....  pri...  ipU«,  hut  lu.  doubt  it  works  suhsta..t.al 

Tho  ci^.-s  wh.-r.-  a  jiift  to  the  ohjeets  of  a  power  is  iiii 
default  ..f  appoi..tn.e..t  are  referred  to  ii.  a.iother  chapter  (/) 

\n  aet  or  default  o»  the  part  of  a  i.ers..n.  m  respeet  of 
..r'iuterest  to  whi.  h  he  is  entitled  i.i  default  of  appooit.ue, 
a  general  rule,  overri.l.len  l.v   a  subsequent  e.xere.se  of  .1, 

bv  the  donee  (ti).  ,  ,  , 

The  d.wtri..e  of  l.o.d  St.  Leonards,  that  where  one  of 
porsons  to  wlu.n.  property  is  give.,  in  default  of  appo,nt.ne„ 
the  lifetime  of  the  testator,  this  defeats  the  iM)wer  i-.o  t 
di8CU8.sed  elsewhere  (c). 

Appointments  are  subject  to  abatement.    Thus,  if  a 
appoints  1>,WH)/.  to  A.  and  lO.ltOO/.  to  B.,  having,  .n  fact  on 
to  appoint  mmi.  in  all.  that  sum  is  divided  between  A.  a 
the  proportion  of  <«)  to  10(>  {"). 

If  a  testator  appoints  .spocifie  sums  out  of  a  fund  to  A.  a.. 
the  ••  residue  "  to  ('.,  and  the  fund  realizes  less  than  tl,e 
contemplated,  the  .piestion  whether  the  three  abate  rat. 
whether  the  deficiency  falls  primarily  on  the  "  residue  a 
tof  depends  on  whether  the  tesUtor  used  the  word  res, 
some  ciuivalent  word)  in  the  technical  sense  (x).  A  s,m, 
tion  arises  when  there  is  no  appointment  of  the  res.du. 
(luestions  are  discussed  later  (y). 

C'onverselv,  an  appointment  of  a  specific  sum  out  of  a  I 
operate  to  give  the  appointee  a  larger  sum  if  the  fund 
in  amount  {z). 

Limitations  in  default  of  appointment,  following  a  po, 
is  void  for  remoteness,  are  not  invalid  unless  they  tl 
contravene  the  Kule  against  Perpetuities  (a).     So  a  l.ni 

i.\     P.Jrc     \-       Pi  In.     14 


Iniplii'il  Kiit 
to  ohjrctM. 

Kffcct  iif 
appointim-iit. 


Death  of 
niid  li'i\niit 
in  common. 


Almtemoiit. 


Wlictlier 
re»idue  of 
fund  abate?. 


Augmenta- 
tion. 


Limitation.-* 
in  default  of 
appointment. 


Serre  v.  Clarke.  U  R.,  IS  Eq.  a87  ;  He 
Maddys  hUtate,  \  llK.ll  2  CI,.  82t>.  Set- 
J^r<).  V.  liunn.  2  Y.  &  C.  C.  C.  98; 
r/iamfcers  V.  6mi(A,  3  A.  C.  79u. 

(I)  Chap.  XLIV. ;  Keade  v.  Reade, 
5Ves.  744.  „^ 

(„•)  Laurie  v.  Clutlon,  15  Bca.  (w. 


(i)  Pdre.    V.    Ptin.    U 
HarUy  v.   Moon,   1   J>>     ^ 
.Wi7/fr  V.  Huddlentone,  I-  H 
De  Lisle  V.  fforff/c*  (appoint  mi 
L  B.,17Eq.440;  HeCurrir.: 

iy)  P.   »'.'•. 

U)  See   Re    Cruddat,  |1 
730,  stated  infra,  p.  R''!'- 

(a)  iie.466ott,[1893]ia 
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default  of  appointment  may  1...  K,„,d.  .,|,|,„„^,|,  t,...  j,^,,,f 

.aimot  be  ex.Tciml,  or  fail,  l.y  r.-ason  of  tl.r  .l.-ath  of  tl,.-  .lun.e 

in  till'  testators  lifetime  {/»). 

IM  some  eases  u  ,,uestio„  arises  wlu-ther  a  proviso  following  a  KfTe<.,.,f 
;.Mt  .n  default  of  appointment,  is  intended  to  lin.it  (he  ,,.nver  or  l'-^'*'- 
only  to  apply  in  defiudt  of  apj.ointment  {«■) 

•  There  is  it  seenm."  says  Mr.  .Jarman  (,/),  "■  „o  ne,.e.sarv  inf-renee  ,<..„,,,„„. 
,  at  the  testator  nuends  that  a  .p.ali.i.a.ion.  applie.l  liv  hi,.,  ex-   ''-''"' 
c  ,s,n.ly  to  the  objects  of  the  power,  shonl.l  |„.  ..,t.,,i.,.,  ,..  „,..  j;:;)' ;;[^„^ 
objectso   the  g.f,  expressly  lin.i.ed  in  defa,.;  ,.f  appointment  to  a 
ela*.  of  object.  ule..t.eal  n.  o.her  re.spe..ts  with  that  of  the  power." 
Th...s.  where  (,.)  the  dev,se  was  to  A.  for   i.fe.  with   n-mainder  to 
.uch  eh.ld  and  ehd,  ren  of  A.  and  hi„.  snrvivn.g,  who  sho„hl  I,., 
.iucated  as  a  men.I.er  of  the  Church  of  Kn^hmd.  in  su.h  parts 
ami  proportums.  &e..  as  A.  should  appoint,  and  in  default  of  su.h 
aitointment,  to  the  first  son  of  A.  who  shouhl  he  ..iucat.^  as  afore- 
md  and  the  he.rs  of  the  body  of  such  son.  with  divers  ren.ainders 
over.    It  was  contended  that  as  the  power  of  appointment  was 
ros  ru-ted  to     surv.vmg  "  H.iklren,  the  gift  over  was  to  be  construed 
«,tl.  a  I.ke  Imutation  ;    but  Hir  J.  I.earh,  M.H.,  held  that  such  a 
construetton  would  bo  contrary  to  the  force  of  the  expressiot.s  used 
and  was  not  warranted  by  necessary  or  rational  inference.         '      ' 

In  considering  whether  an  appointment  by  will  i„  exercise  of  a  K.ectof 
,s,H.,al  power  .s  good  w.thin  the  Rule  against  Perpetuities,  the  test  -t'^uLt 
IS   o  place  the  appomtmcnt  in  the  instru.nent  creating  the  „owcr    ''""*■ 
m  hc„  0   the  power  itself  (,),  a„d  it  is,  therefore,  son.etin.cl  said' 
that  a  w,ll  executmg  a  special  power  is  to  l,e  read  into  the  instrnn.ent 
•  Mu,..  ,t.     Hut  tins  is  not  true  for  all  purposes  ;   in  .p.estions  of 
..,«e  ...Id  ademption,  for  example,  events  subse.p.ent  to  the  execu- 
tion »i  the  will  must  be  considered  (g). 

Whore  a  testator,  having  a  si..oia|  power,  appoints  to  the  uses    ^      ■  .       . 
or  tn.,s  of  an  existing  settlement,  or  "  such  of  Jhem  as  are  clij.Z  ^^''^^ 


('■>  lul-mrda  v.  S,iU,uay,  2  I'll.  (!2.5 
in  J  otluT  oasci  cited  in  Cliap.  XIll' 
I'W  V.  Sadhr,  L.  It.,  8  Ch.  419.  and 
W  Mm  If:  ^,11,  V.  Fariiull,  I".  Ch.  D.  128 
»w  Ik' I,  OMPS  on  .(.ttl,  inputs,  Init  t"lie 
l)nneipl>-  ipj^ar-i  to  l,p  the  same. 

|rl   /,■,  .S'.,,=,,,,;«.,.  H-  !,  'J',   -ffi 

I'll  first  eil.  y.4Ht\. 

U I  .V»M/A  V.  Deal/,,  r,  Madd.  371.    llr 
Jarimaiis  citation  of  the  case  is  not 
J       VOL.   I. 


<|uitc  aocnriilp. 

{.n  Sii^idin.  I'owpis,  .196.  Tho  rule 
<w  so  stated  is  soiupuhal  misleadins 
for  It  tnay  he  nce.ssary  to  r.-irard  the 
.state  of  faets  at  the  time  the  appoint- 
ment  lakes  effect :  ante.  p.  :ils 

(<J)  a,'  I,ow,,tt,  I  I  Will  1  a,.  398. 
Hie  app<,intment  <l<h.s  „,,,  r,.|.„,.  1,.^,.,^ 

in  point  of  time  loth.,  creation  of  th,- 
|«)wer  :   Karw<ll,  278. 


|>irf  rill''  <>' 
rWetion. 


Where 

iloctrinf  il""M 
not  «|>l>ly- 


Where 

•piK)intnn'iil 
ia  void  for 
reinotcnrss 
and  there  ia 
a  r<-»iduary 
appointment 
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of  taking  of!.Mt."  tlww  wonlf*  iimy  \h-  roiistnitd  aH  meuiiiiiK 
thf  law  allowK  to  take  vSi-vt  (,j<j).  The  <i«eHtion  iM  comiile 
( 'ImjitiT  XX. 

It  \n  iloar  that  tlio  (UK-trin.-  «.f  «-l.'cti..n  w  ap|.li<«»»U'  to  m 
appointLUMit  .iiulor  a  iMmor,  m  t»mt  if  ..lu-  havinn  a  «!"'nal 
l,y  his  will  gives  lM-m-fit8  out  ..f  hi«  own  prcptTty  to  th.-  ..l.j. 
tho  powor.  and  appoint-  the  subjfft  of  tlic  powor  to  HtruMp. 
to  an  object  of  tho  power  chnrge.l  in  favour  ..f  ^trangerH.  th«  I 
will  1)0  oblige.l  to  elect  in  favour  of  the  Utt  •«  {h).  Aiul  a  ^...d! 
appli.s  where  the  testator  purport-  to  exerci«e  a  power  wl, 
erroneously  suppom's  hin.self  to  possess  (<).  !iut  the  <!.«! 
election  mav  be  excluded  if  the  testator  shews  that  he  is  uwa 
the  appointment  is  of  doubtfid  validity  (/).  And  in  f.as..s 
tho  appointment  is  n.ade  to  the  objects  of  the  power  abs, 
and  the  donee  superadds  a  proviso  or  condition  in  favour  of  M\ 
to  the  power,  though  the  proviso  is  void,  no  cas*'  of  eletti.m 
The  Court  reads  the  wiU  as  if  all  the  passages  in  whicii  such  at 
are  mad"  were  swept  out  of  it,  for  all  purposes  ;  that  is,  not 
far  as  they  attempt  to  regulate  the  quantum  of  inter.-st  to  lie  t 
by  the  appointee,  but  also  so  far  as  they  might  otherwise  hu 
relied  upon  as  raising  a  case  of  election  (A). 

A  residuary  appointment  that  carries  an  ill-apt)omted 
of  the  fund  is.  in  this  respect,  undistinguishable  from  an  u 
appointment  with  mefTectual  modifications.  Thus,  where  1 1, 
of  a  special  power  appointed  part  of  the  fund  upon  tru- 
were  void  for  remoteness,  and  the  residue  to  A.  and  H.,  t( 
also  he  betiueathed  part  of  his  own  estate,  it  w^s  held,  nrst,  i 
iU-appoiuted  part  did  not  pass  as  in  default  of  api.ointtiv. 


(l/./)  «f  Finch  nnd  Vh>u'»  Coiilinii, 
I  \>m\  2  t'h.  480.  ^.        . 

(A)  Whistler  v.  HeMfr.  2  \e«.  jun. 
3.17  ;  an<l  see  Knltr  v.  Ko(iel.  •»*•«'  ; 
18  ;  I'nuciill  V.  Edmunds,  4  I-.  .1.  (»)•  >•■) 
»  h  111  ;  Fi<ir<in  v.  /'iimii,  H  Ir.  (  li- 
1-j';    Hud  V.  Kcid,  2.-.  »eav.  4m»  ,    Turn- 

<Lpr,  U  K..  6CI..  1,-.,  7  H.  L.  M: 
White  V.  Wh,l>,  22  Ch.  D.  5...J ;  «. 
Whenll'U.  27  Ch.  1).  (KKl ;  Kin'j  v.  h  in<j, 
13L.  R.  Ir.  .'■.3I. 

(i)  He  JirmiManl:  34  Cli.  1).  1W>. 

(i)  I'oat,  p.  s.">:t. 

Church  V.  K>mhle.  5  Sim.  525;  Ithicht 
V.  Lnmh,  14  B.av.  482  ;  W<K.lridiie  v. 
Woolnd'jr.    .Johns.    «:t ;     Churchill    v. 


Churchill,   h    U.,  .-)   K.(.   41; 

Kimj.  ir.  Ir.  C'li.  471».     .'^■'i'  111 

caHcs  (listinL'iiislicil,  22  Cli.  I>. 

The   diiiilit«  expressi'd    in    .1/ 

M„rliii,:i  Ir.  t'h.  20,  whetlin 

except  in  eanert  when'  the  \>\' 

torniH  '■  «o  far  as  hi«  fully  niii 

in  Cmrir  v.  Ilaiiln)  liave  nol 

And    s->e    the    duelrine    reet; 

PiMich  V.   I'ro-'l.  3  Ch.   1>.  4 

however,  it   was  e.-:eludiil  1. 

poiiit.e  havinsj  executeil  tin 

nieiit  (wt>ieh  was  by  deeil)  i 

cepleil  the  proviso.      A.-*  to  tl 

whether  thr  appoint  nieiil  in 

iiiHliince  ahsohite,  vi<le  antt 

»ri(.      .Mr.   tiray  dws  njit  i 

the  doctrine  (I'erp.  §S  i>-'>'  «' 
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Inu-nl 


Ml  into  the  n<mdui',  and,  8c(omllv  thiit   \   «..  i  u 

...  ..lent  in  favour  of  th.  r^n^ot.' :J^',^  ::^J-  ^r^] ""'' r1 

froM.  theauthoriti..8  that:  "Th..  rul.  «m  ,„  ..  'i  *'''■'• 

«.  U-twot>n  a  Rift  u„,|,.r  u  will  «,kI  a   hi     ";'"":"'  '"  "'  '"•  ^M 

to  .t,  and  is  'ot  to  bo  am  I  7^?'         "  ^  "'''""■' ''•'"■'^"• 

«no,l...r  dau..  in  the  «a.  .1.     ^(       ZLT     TZ  T  "  "'"  '""' 

ml.,  applies  whore  tho  ill-apo,  i„  .  j  „    ,    1  ' '  ''"''*'  """  ""••^'""  ....... 

|Mt\  (I  n.  r  own  to fhc  persons  inf  f  od  ■„  d.fiii.lf  .,i  ■  .  ir'"«»Hi., 

"Md  It  was  held  that  they  wer..  not  ho.m     ♦      1  .  '''"""*"""''  ''"'""""' 

...  H.  lirnM,...-  (,.,  „  different  nw:;"'"':,    "  I  *"'"  ♦'"'»  "'""""""""• 
n.u.h-  an  appointn.ent  wl„Vh  was  -  i  I     "            ^'"'"'  ^^^  ♦'•""""'• 

i-.i-.-ty oVhis own t , A ;? r  If;;"""""""'^'""'' • "-"-• 

.-...".in;-t.anditw:;^;:;';';^:cr7"::;T'^^^^^^ 

n....ten.sa^do„r;i;;;r;:'i:;r:;;:T:;r'r"'^^^ 
.fit  the  Kuie  a«al;p.;^rLr:t:;';i;;,r ''r-""i 

that  the  fonrt  will  not  appiy  the  aZT  '*'''"'>''  "'"' 

enable  a   tostator   to   evlde  u"    ll^  t""""  '"  -'»-  '" 

attempt  to eva,le  the  Rule  liL  p    '^'''."""'^  *"  -"   why   an 

.th  .eater  .verit;t;rtt::;!r:':  ;;:;rv'''''^"-'^ 

away  pro,H.rtv-  which   does   not    l,e|o4   to   hin        H  '^T 


flight, 
H, 


3    Ch.    U 
/faiidcijck'n 


I'm;    i»«//,„y,,.  V.    Wall„i,,rr.  L    R     11 

t.|.  Wil  ,//„./„„  V.  .\V«*o,y,  I  t'h."i;. 
'*-;     llf.ziu  ..... 

:';4. 

("•I  i'fi  Ch    1).   208  • 

t«)  lllKJi'jI  Ch.  4:i(i. 
(01  IliKI.-,)!  CI,,  |„| 
(/'I  |l!tO-)|  1  Ch.  25«i. 
(7)  |l'J<NiJ2Ch.  288. 
"llliHHtl-'Ch.  4.-.0;   |,..„..|,(h     1 
The  U,«tnno  of  election  i„c  Jos  .,„, 

™nsw..„t  .,r  8atiafae|„ry.  .M.•^(•rav 
^r,^S^..ilse,,)ha»so.ue,■ema^k™. 
•'•'".^.•es  which  are  «ellwor.hn-a,ling. 


|l!'IO|l  Ch.   1. 


"«'■■  '■-.i.ts  „.  r,.«Hr,i  ,h,.  H  : ' ; 

«acro..«„..t    ,hat    a   ......s.io."    „     „ 

'■"n.sc,o„s  a..,.,,,,,,, ,,..va,h.i    ,;:,,'     • 

;;^....«.  w..i.h,  „^  ^h::;i:;,[i";,:: 

,"     !-'""<-. 'M'll.nt    rcnavks   „„    ,h,, 

<othe7,hc,r..fhi.t=:;;'.'':,'u-r 


54-2 


852 


CHAP.   XXHL 


Express 
appointment 
by  way  of 
aubdtitutidn. 


There  must 
be  an  actual 
disposition  of 
property  be- 
longing to  the 
person  who  is 
to  be  put  to 
his  election. 


Whether 
married 
woman  can 
rair<c  case  of 
election. 

There  must 
also  bo 
projwrty  of 
the  testator  to 
compensate 
the  disap- 
pointed 
devisee. 


Doubtful 
intention. 


POWERS    OF    APPOINTMENT    AND    DISPO.SITION. 

wh<Me   the   appointiuout  was  bad   under   the   rule   in    Wlnl 

Mitchell  iq). 

In  Re  Swinburne  (r),  a  testatrix  having  a  special  power  c 
pointment,  by  her  will  appointed  part  of  the  fund  to  person 
wore,  and  part  to  persons  who  were  not,  objects  of  the  powe 
she  tleclared  that  in  case  of  the  failure  of  any  of  the  trusts  th 
before  declared,  the  parts  as  to  which  the  trusts  should  fail  s 
be  held  upon  the  tnists  declared  of  the  parts  as  to  which  the 
should  not  fail :  it  was  held  that  no  case  of  election  arose. 

Where  a  person  having  a  testamentary  power  of  app.m, 
over  a  fund  which  in  default  of  appointment  belongs  to  A., 
his  will  and  tlierebv  expressly  declares  that  he  abstams  from  ii 
any  appointment, 'on  the  ground  that  the  fund  will  devolv,. 
supposes)  to  ]{.,  and  gives  A.  certain  ben.'fits  by  his  will ; 
not  put  to  his  election,  since  by  taking  both  he  disappoi 
actual  disposition  of  the  testator :  all  that  can  be  said  is  tl 
testator  was  mistaken  (s). 

The  .piestion  whether  a  married  woman  can  raise  a  i 
election  against  her  husband,  next  of  kin,  or  other  per.s. 
exercising  a  powT  of  appointment,  is  discussed  in  Chapter 
\  case  of  election  arises  where  a  testator,  whether  uiuUr : 
ornot,  gives  property  which  belongs  to  one  person  to  n 
and  gives  to  the  former  some  property  of  the  testator ;  bi 
must  be  some  "  free  disposable  property  "  given  to  the  p.i> 
is  put  to  his  election,  which,  if  he  eU-cts  to  take  against  t 
may  be  laid  hold  of  to  compensate  the  disappointed  beii.t.i 
The  doctrine  is  therefore  inapplicable  where  the  will  dv. 
with  property  subject  to  special  powers  of  appointment, 
where  a  man  had  an  exclusive  power  of  appointing  an  e 
his  children  and  grandchildren,  and  an  exclusive  power  of  ap 
a  fund  to  his  children  only ;  and  appointed  the  estate  to 
his  children,  and  the  fund  to  hia  children  and  to  a  graiuld 
was  held  that  the  children  were  not  bound  to  elect  betweo 
effect  to  the  appointment  of  a  share  in  the  fund  to  the  gri 
and  rejecting  the  estate  appointed  to  them  under  the  first  [m 
Where  a  testator  purports  to  exercise  a  power  of  app( 
in  favour  of  persons  who  are  net  objects  of  it.  and  giws 


{u)  Aut.-.  p.  284.  S,-,.  Addenda, 
where  K-  .V"«''  !><  referre.l  to. 

(r)  27  Ch,  P.  «Ofi- 

(h)  Ijami'loir  v.  Lamjulow,  21  Beav. 
552;    see  rtU'i  Unx  v.  linrriU.  h.  R..  3 


Kq.  244;    Re  -hick,  |18'.l!»|  1 
(()  Per  Lord  lx)Ui;lilicri>ii; 

V.  Warde,  2  Vcs.  jun.  H.'W. 
(u)  A't  FouUr'i  T,;i^i>:.  -T 

Ke  Ai>ll>i,  13  W.  H.  1*H12. 


HM 


n\\:   will. 


mil. 


MtSCKI.I.ANKdlS    (MKsridNS    AS    TO    l'(,\VKr;s 

pnt-ity  to  th(>  persons  entitled  in  .lefault  „f  iipiinintni-iit,  the 
.lo.fiine  of  eleetion  is  excluded  if  tlie  te.slutor  appoints  "  so  far  as 
|,r  lawfully  enn."  or  j.rovides  f„r  the  ease  of  the  appointment 
failuig  ('•). 

(tuestions  of  ele<-tion  may  also  arise  in  <as..s  wher-  a  Irstator  o,i,. 
ii;ivmg  a  power  of  appointment  does  not  dispose  of  his  own  property  ''"  ' 
in  iMVour  of  the  objects  of  the  power.  Thus,  in  //.•  If,  //,v'  Tnisis  {>,) 
tliere  wasa  marriajie  settlement  under  whieh  several  appointments 
\,v  deed  and  wdl  were  made  :  in  the  re.sult  the  (>ldest  son  of  th.> 
Muiniage  took  the  s.'ttle,!  real  .-state  l.y  title  paramount,  adversely 
to  the  settlement,  and  also  took  part  of  the  s-ttled  i)ersonalty  un<Ier 
the  appointments  made  by  deed  :  it  was  held  that  the  terms  of  the 
appointments  shewed  that  the  benefits  thereby  appointed  to  the 
s.m  were  intende.l  to  be  in  additi<m  to  the  reafe.state.  and  that  he 
was  not  bound  to  elect  between  them  (.,).  (),„.  „f  th.'  appoint- 
iM.nts.  however,  was  made  in  favour  of  persons  not  objects  of  the 
power,  and  this  share  consequently  pas.sed  ;■  •  the  will  of  the  ap- 
pointor, by  which  the  residue  of  the  settlement" funds  was  appointed 
to  the  eldest  son  :  it  was  held  that  Lc  was  bound  to  elect  between 
the  teal  estate  and  the  appointed  residue. 

Where  there  is  a  power  to  appoint  to  a  ,.la.ss,  and  a  gift  to  the   „....„po.. 
class  u.  default  of  appomtment,  an.l  the  will  creating  ,he  power 
roi.tauis  a  provision  directing  that  membei-s  of  the  class  to  who.n 
the  testator  has  made  advances  during  his  lifetime  shall  bring 
then,  into  account,  this  operates  only  on  such  part  of  the  fund 
if  any,  as  remains  unappointed  (y). 

A  hotchpot  clause  will  not,  as  a  general  rule,  be  implied,  either 
in  the  will  creating  the  power  or  in  the  will  by  which  it  is  cxerci.sed 
t  ic  result  bemg  that  if  part  of  the  fund  i.s  appointed  to  one  of  the 
class^  .nd  the  rest  of  the  fund  is  nnappointe.l.  the  appointee  is 
entitled  to  share  in  the  unappointed  part  without  bringing  the 
appeuited  part  into  hotd.pot,  even  if  the  ajipointor  expresslv  says 
tliat  1,'  makes  no  appointment  of  the  unap,)o=  s>d  part  in'  order 
that  It  may  pass  directly  to  the  other  members  of  the  class  h) 
In  the  case  of  appointments  by  deed,  an  appointment  to  a  men,l  er 

('i  Church   V.    Kiiiihh,  5  S 


im.   r>L'r> 


one  lit  (ho  apiKiiiK incuts  liy  ilccd.     As 
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riiAP.  xxiii.    of  tlio  class  "  as  his  sliare  "  does  not  imply  a  hotchpot  claiisi 
"  Hut  whether  the  appoiiitnient  is  made  by  deed  or  will,  the  appoi 

may,  of  course,  shew,  expressly  or  impliedly,  an  intention  to  ex( 
an  appointee  from  sharing;  in  the  unappoiuted  part;  in  other  wi 
this  oj)enites  as  an  implied  appointment  to  the  other  objects  ( 
In  Re  Bwklcifs  Trusts  (W*)  a  testator  who  hatl  a  powt 
appointmi-nt  among  his  children,  with  a  limitation  in  defaii 
the  childivn  equally  (but  no  hotchpot  clause),  appointi'd 
estate  uiiftpially  among  his  children,  and  provided  that  if  an 
his  children  should  die  in  his  lifetime  leaving  issue  living  ;i 
death,  then  no  chihl  taking  under  the  appointment  shouf 
entitled  to  any  share  "  so  lapsing,"  without  bringing  his  or 
api)ointed  share  into  hotchpot ;  one  of  the  daughters  died  ii 
testator's  lifetime,  and  it  was  hehl  by  Kekewich,  J.,  thai 
hotchpot  clause  was  operative,  and  that  her  heir  at  law- 
entitled  to  a  share. 


Satisfaction. 


Double 
l)ortions. 


Where  a  jtersou  has  a  power  of  appointment  by  »h'ecl  or 
and  he  makes  one  appointment  by  deed  and  another  by  w 
the  same  person,  the  question  may  arise  whether  either  of  tii 
pointments  revokes  the  other  (c).  Another  question  whidi 
sometimes  arises  is  whether  the  ajjpointments  are  cumulati 
substitutionary,  or  whether  one  operates  as  a  satisfaction  or  ml 
tion  of  the  other  (d).  Where  the  testator  is  the  father  of  or  s 
in  loco  parentis  towards  the  appointee,  it  seems  that  the  rule  aj 
double  portions  applies  (c) :  in  other  cases  it  is  a  (piestioii  of  i 
tion  { / ).  In  Re  Ashton  {<j),  the  donee  of  a  special  power  la 
will  by  which  she  directed  the  trustees  to  divide  the  fuiitl  cf 
between  her  three  children  ;  by  irrevocable  deeds-poll  exe 
after  the  will  she  appointed  a  third  to  one  of  the  children  :  i 
held  by  Stirling,  J.,  that  the  child  to  whom  the  appointmen 
made  by  deed  was  entitled  to  share  equally  with  the  other  ch 
under  the  will.  On  appeal,  evidence  was  adduced  to  shew 
the  child  in  question  (a  married  woman)  had  in  the  lifetime 


(a)  Wihon  V.  Pi'.l'J"lt,  2  \'es.  juii.  351  ; 
Womhu-ill  V.  Hanrnll,  14  l!«n.  143.  Si-i- 
Wnlmslry  v.  \'iiii;ihii»,  1  IX'  (i.  &  .1.  1 14. 

(fc)  AUowny  v.  Alloway,  4  Dr.  & 
War.  SSt).  wlicn'  Fortinciir  v.  (Imjor, 
,">  Vcs.  .j.'i.S,  i»  rtfprrcil  to.  Sco  Funlir 
V.  Caiitky.  0  D.  M.  &  (i.  'm\  Ciu.ie  v. 
Apiokn.  n  It.  Cli.  2."« ;  Annatrony  v. 
Lunn,  Ir.  K.,  !•  Kq.  l»it. 

(fcfc)  (18«3J  \V.  N.  !•.".. 


((•)  It,  WtlU  Tnuflx.  ante,  p.  K 

((/)  As  to  the  (liKliiictiirii  li 
ailcniption  and  satisfaction,  sci 
XXXII. 

(f)  Monlaijue  v.  MonUigur,  1 
5(>5. 

(/)  Hi  Tnnrrid's  S,llhmn>t. 
1  I'll.  71  J.  explaining  Kmjland  v. 
L.  K.,  3  K.i.  (-.3. 

(,j)  [I897|2ni.  574,  [1898]  1' 


Montagur,   l."i  lici 


.74,  [1808]  1  III.  142, 


MIS(KM,A\K()l-.S    yiKsriONS    AS    Ti)    i>u\\  KKs. 

trstattix  accepted  tlio  tliinl  uppoint.-.l  U,  h.-r  l.y  tho  d.-wls-p,,!! 
in  jirrpiiyment  or  anticipation  of  tho  tliinl  a|)point.-.l  to  Ii.t  I)V 
thf  will,  an<l  tht"  Court  of  Appeal  liehl  that  slie  lia.l  .luii..  >.,  {/,) 


^^.V) 


'  n\v.   will. 


Ill  Ml 


llltrl...,!   ,,„ 


A  .sum  ap{)oinf»Hl  by  will  out  of  a  tru.st  fund  und.r  a  (iiMwral  pow.-r   I,,..,, .,  „„ 
I  apporntmciit,  i.s  looked  upon  a.s  the  .same  thinj;  a.s  an  ordinary    'I'l"""!..! 
I.::a.y,  and  only  carrie.s  intere.st  from  th.-  e.xpiralion  ..f  a  year  from   """' 
the  testator's  death  (/),  unle.s.s  it  i.s  payal.le  at  a  tim.-  tixe.l  l.v  the 
will,  m  wliieh  ca,se  it  carries  intere.st  from  that  ti.n-  (,) :  or  unless 
n  .s  din'cted  to  be  sever.>d  from  the  rest  „f  the  fu.id  ■:,Mm..diatelv 
alter  the  death  of  the  testator,  in  whi.^h  .a.se  it  earri.s  mfrest  fr.an 
that  time(^):  or  unless  it  i.s  payable  out  of  a  reve.sii.narv  fund 
m  wlueh  case  ,t  carries  interest  f.„m  the  tin,e  when  the  fund  falls 
int..  p<.s.session  (/).     Ami  where  a  testatri.x,  having  a  general  power 
ef  appomtment  over  a  .sum  of  r,.U(H)/.  a„a  ..ertain  sloeks,  appointe.l 
to  A.  and  H.  the  o.OtX)/.  i„„i  ,„,,,  ,„„.,j„„  „f  j,,,.  stocks  as  would 
make  up  !».(>(M)/.  :  it  was  hel.l  that  both  appninnm.nt.s,  that  of  the 
M  and  that  oi  the  stocks  to  be  appropriated  to  make  up  the 
i».0(Hl'.,  were  .spechc,  and  that  eon.se.p,e„tlv  the  whole !».()()()/  earned 
the  nieome  from  the  death  of  the  testatri.x  (w) 

A  contingent  appointment  of  a  su.n  of  nu.ney  under  a  spivial  r,,,,,; ,„ 

l-mer  does  not,  as  a  general  rule,  carry  intere.st.     (•on.se.,„..„tlv    ^M -'-■'• 

wi„.re  a    m,d  is  given  sul^ect  to  a  spe,.ial  ,,ower  of  appointn.ent  i,;  plllll^r:" 
faveur  of  the  donees  children,  and  in  default  in  trust  for  all  th,-   '""  """>' 
ei..idren  who  attain  twenty-one.  an.l  the  donee  appoint,s  part  of  the   """'"■^'• 
fund  to  a  child  under  age  contingently  on  its  attaining  twentv-one 
the  mcome  of  that  part,  during  the  minoritv  of  the  child  -oe.  t„  the 
tliildren  who  have  attained  twenty-one  («). 

In   Lu,.,  V.  Ocend.n  (.),   the   te'statri.x  had  a  special   power  of   >n.-n„ „„. 

appomtment  among  her  children  :  she  apj.ointed  a  share  to  her  son   '"'"""■ 
A.  fnr  hfe,  and  "  from  and  after"  his  death  to  her  grand.son   M. 
(imt  an  object  of  the  power)  as  and  when  he  should  attain  the  age 
of  twenty-one  years  and  if  he  .should  .lie  under  that  age  then  to 
the  testatrix  8  daughter  C.     The  son  survived  the  testatrix    and 


(*1  (.'omuarr  tlie  rule  wlinc  lunt  „f       ii, „  ■   ,    , 

2'i2 

'""■11  Ir.R.  •;.-,.  ■'     '• 


.M.  Ai'}. 

(.'!  /?,/.«,./.'..,„..  n?,L.T.  330.   (■„Mu,rt,.. 
h«d  V.  L„„l.  K  H.  2  fh.  781',  wh.r.- 


(.«)  ne    Mnrlni,  \\[M\\]    |    en.    u;,,  i 
M/i/,.<  V.  F,„rhr,  I..  H..  Ill  K.i.  :!08       " 

(«)  (l„l<h  V.  Fo..Ur.  \,.  K...-,  K,|.  -ni 
A.'s  to  int.TPst  on  i-oiiiim;,.,,!  !,.,.«,. j,.,., 
«•!•  f'lia|>   XXX. 

M  1.1  ri,.  u  .i!H.  .S,...  A',,  •/,„». /.. 
flsWjl  Ch.  (ltl.j. 
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died  before  B.  attained  twenty-one.  It  was  lield  by  Jesstl, 
both  on  principle  and  by  reason  of  the  words  "  from  and  a 
tliat  if  the  a])pointment  to  li.  had  been  vahd  he  would  havo 
entitled  to  the  intermediate  income  on  attaining  twenty-oiu 
that  consequently,  in  the  event  of  his  dying  under  that  n 
would  be  entitled  to  it. 


Special 
powor 

cxcreiseil  by 
appointment 
to  trustee.". 


Costs  and 
expenses. 


Uomieil. 


Where  a  person  having  a  special  power  over  property  i 
in  trustees,  appoints  it  toother  trustees  for  the  objects  of  the  | 
the  question  whether  the  original  trustees  ought  to  transfi 
property  to  the  trustees  appointed  by  the  donee  of  the  [ 
depends  to  a  great  extent  on  the  terms  of  the  instrument  ci 
the  power :  if  it  shews  an  intention  that  the  original  tr 
should  execute  the  trust,  they  are  bound  to  do  so  {q). 

If  the  donee  of  a  special  power  of  appointment  over  real 
appoints  it  to  trustees  upon  trust  to  -ell  and  hold  the  prt 
upon  trust  for  the  objects  of  the  power,  this  vests  the  legal 
in  them,  and  they  will  be  the  proper  persons  to  sell,  althoui 
trustees  of  the  instrument  creating  the  power  may  have  an  f 
power  of  sale  {r).  The  same  principle  applies  where  the  limit 
are  equitable  ('>■). 

Where  appointments  of  specific  sums,  parts  of  a  trust  fur 
made,  and  the  residue  of  the  f'lnd  is  then  appointed,  the  p 
or  estate  duty,  and  the  expenses  of  administering  the  fund, 
as  a  general  rule,  to  be  borne  rateably  by  all  the  appointc 
But,  of  course,  if  an  appointment  is  made  of  a  "  clear  "  sun 
sum  to  be  paid  "  without  any  deduction,"  the  expenses  iii 
paid  out  of  the  other  part  of  the  fund  («). 

The  same  rule  applies,  in  general,  to  the  appointed  and 
pointed  part«  of  a  fund  (v). 


VIII.    Construction  of  Appointments. 

that  a  will   is   construed   in  accordance 


—The  general  pri 
with    the    law   ^ 


(?)  Bmk  V.  Aldair.  L.  R.,  19  Eq.  16  ; 
V„ii Hioelduni  v. Malco!m,30(:h.D.  112; 
Seotney  v.  Lomer,  31  Ch.  D.  380;  Re 
!r.y««e«,  [1804]  I  Cli.  56. 

(r)  lie.  I'iKjcl.  [1898)  1  Ch.  290,  follow- 
ing Kenvorihij  v.  Hiite,  6  Ves.  793,  and 
CoHX  V.  rosUr,  1  J.  &  H.  30. 

(.«)  Ue  Itedgate,  [1903]  1  Ch.  356  ;  Re 
Adamn'  Trustees  and  Frost,  [1907]  1 
Ch.  695. 

(J)  Re   Chiaholm,  [1U02J  1  Ch.  467; 


Re  Saunders,  [1898]  1  Cli.  17  ; 
wi-Ws  T.ii.'t.i,  [1910|  1  Cli.  (i3: 
V.  Postlethtcaite,  2  Coll.  108 ;  I 
[1895]  ICh.  343. 

(«)  Ibiil.  See  also  Ri  Cuirit .  .1 
752,  and  Davies  v.  Fouler,  L.  K 
308,  where  the  word.<  of  t!ie  v 
treated  as  special. 

{v)  Trollope  v.  Roullrdyr,  '  J 
Sii).  062 ;  ifoore  v.  7>/,i:i/»,  l." 
560  ;  Re  Lambert,  39  Ch.  D.  621 


CONsriMCTION    ,,F    .\1-|-(.I.\T.MK.\TS. 

...stator's  do„,idI.  c-annot  always  ho  strictly  applied  t„  t.-starnon- 
,ary  appo.ntuH.nts,  becau..  niai.y  f„,W,M,  sv.st.n.s  of  law  .lo  .u.t 

I..-  .l.-i-    that  ...ct.  ■>>  of  the  Wills  A.  t  dn.-s  „.,  appiv  to  t  h.  ;il 
.    a  p.-r.o„  domunled  abroad,  „„le.s  it  ..o„tai„s  wonl.'  i„tn.l,u  , 
tli.   statutory   rule    of   construction    (n)      U  „os.siblo     iMrf 
the  U.11  of  a  dcuicilod  foreigner,  w].o  l.a«  a  te.stan.n.tarV  pow!  "  oi 
npiH„ntment  over  a  trust  fund,  subject  to  the  jurisdicHon  of  th 
English  courts,  w,ll  be  c.nstrued  according  to  English  law  („■). 

A.  a  general  nde,  the  san.e  canons  of  c-onstruction  apply  to  an   < 
a,r-t,nent  under  a  power  as  if  it  were  a  direct  gift  (  )  so  tha     ' 
(  .■  exa„.ple)  such  questions  as  whether  the  property  sbiect        ' 
.1.  power  ts  described  with  suflieient  accuracy  'n   ihe  ap  .« .  t 
inent  (y  ,  or  whether  an  appointee  takes  a  vested  or  a  con  i. gent 
...terest  (:  ;  or  whether  a  contingent  ren.ain.ler  created  by  «ppoi,   - 
m.nt  IS  a  K^al  limitation  and  therefore  ba.l  for  want  of^an  Lai 
of  freehold  to  support  it  (a)  ;  or  how  a  class  should  be  ascertained  t 
01.  w  ether  appointees  take  per  capita  or  per  stirpes  (c).  are  govcrL d 
by  the  ordinary  rules  of  construction.     And  the  question  whethe 
an  appointmen    in  fee  is  defeated  by  an  executory  li.nita  ion 
wluch  fails  to  take  efTect,  is  decided  in  the  same  way  as  if  the    m  ta 
tions  were  creat.d  by  direct  devise  (d).     The  doctrine  of  cy  p  0 s 
apphes  to  appointments  of  land  by  will  (e).     And  the  presun  pdo, 
in  favour  of  the  vesting  of  portions  nnnlm.  f  l/'^^i'i'ipnon 

settled  funds  to  children  (/).  ^^    '  '"  appomtments  of 

But  there  is  a  difference  between  a  direct  gift  and  an  appoint- 
ment under  a  special  power  in  this  respect,  that  if  a  part'n.lar 
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(-T)  ft  J>Ksl,,  [1903]  1  Ch.  898 
Thi  dici.Mon  in  AV  Scholefield,  [\9{)ii\  2 
Ch.  4IW,  was  appealed  aKaiiist,  but  llie 
(asc«ascoiii).!;,mised,fl907|  1  Ch  (ir,4 

(»•)  .Spe  Ke  liarman,  [18941  3  Cli.  (507  • 
lit  Pnr,.[l<m]  1  Cli.  442.  ante,  n   801  ' 

ix)  Oke  V.  llmtK  1  Ves.  sen.  135  • 
A.HKW  V.  Aitplefbrd,  fi  Mv.  &  O  5o' 
Fr(,H  V,  Chm-Nf.  18  Ch.  D.  at  ,,.  r,04  ' 

lif)  Tlio  ((ucstion  nfien  arises  whether 
an  airi«,inliii.iit  of  real  estate  by  a 
LTiRW  i.r  B]KKilU-.  deseiiption,  paas,.s 
nalc-talOMibject  to  a  trust  for  ™Ip 
il.c  ttstator  having  a  jwwer  of  appoint" 
m.iil  ovirllie  jinnjiwls;  and  conversely 
"liillur  .1  gift  of  jx-wonal  properiv 
paw.<  iiion...v  wliich  is  subjret  to  a 
'lusl  fnr  iriNctnieiit  in  land:  sei> 
..•=>™,v..l«.«f,„  3  Kuss.  401;  Siead 
>.  icudigatt,  2  Mer.  521  ;     autie*  v 


England..,  4  De.  (J.  &  S.  ;t7L.  „„,i 
other  eas™  cited  in  (Imp.  X.XII-T 
Louman    1 1  Hit.-, |  2  Ch.  348;  C^J    " 

^:d^;^i;;:l^i^--<^--as:; 

ment,  [1901]  2  Ch.  794. 

('()  Vunliife   V.    Jtra'nrh--  ^^   Ch     1) 
■t!»3.|>o.st.Cha-.  XXXVI!  1      llhii 

-'/.<^*.y/(an.e.p.,H4r;J2/h..,"i:^r.:,; 

^ippointnicfit  by  ,1,,,,,)  '"  •'" 

t-mI^'^S"  "■"""•'*• '  ''-»••-;'. 

(r)    Ijfdrr  v.  /iuk.r,  (i  Ha.  iin'J. 

Chap.  XXX VI II.  ■  ^'•'-     '^ 

H   f  w  V.  //...V,  43  L.  t.  Ch.  107. 
^,U)  Wf  Co/tonn  TniHs,  7  I..   K,  Jr. 


jeiieral 
uli'.s  of 
nftniitiiiti. 
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■•('niialilr  of 
takiiigctli'ct.' 


"  Specilio  " 
ami  '•demon- 
strativo'' 
appoint- 
nifiits. 

WlirthcT 
intention  to 
appoint  can 
be  iiiiplietl. 


CoiMtruction 
of  appoint- 
ment not 
affected 
by  terms 
of  power. 


interest  is  ippointed  to  a  stranger,  the  interests  in  renia 
not  accelerated,  unless  the  testator  shews  an  intention 
effect  (z). 

And  where  an  appointment  under  a  special  jOTWer  is 
reference    to  such  of  the  provisions  of  an  existing  setil 
are  "  capable  of  taking  effect,"  this  shows  an  intention  to 
to    the    rules   of   law    ai)plying    to    appointments   unde 
powers  (('). 

The  question  whetiicr  a  gift  of  money  or  stock  by  will  is 
legacy,  or  is  payable  out  of  a  fund  over  which  tlie  testa 
power  of  appointment,  so  as  to  have  the  nature  of  a  8 
demonstrative  legacy,  has  been  already  referred  to  (b). 

There  seems,  moreover,  to  be  a  difference  between  an  app 
and  a  direct  gift  in  this  reisjicct,  that  where  a  testator  \nv. 
of  appointment,  with  a  gift  over  in  <.  'ault,  an  intention  t 
the  jiower  will  not  be  implied  in  case  here  a  gift  would  1 
if  the  property  were  the  testator's  i  .vn.  Thus  in  1I<k 
Comtable  (r),  a  testatrix  who  had  a  special  power  of  apj 
over  a  fund  of  2.500?.  appointed  several  sums  amounting 
to  certain  persons,  and  a  further  sum  of  G70?.  to  A.,  and  tliei 
that  the  said  sums  shotdd  be  paid  at  the  decease  of  A.,  c 
sum  appointed  to  him,  which  was  to  be  paid  at  the  1 
decease  :  it  was  held  that  A.  was  not  entitled  to  a  life  i 
the  1,(530?.  by  implication,  but  that  the  income  of  it  duri 
went  as  in  default  of  ap]>ointment.  Lord  Langdale  r 
"  There  is  a  gift  to  persons  in  default  of  appointmen  . 
must  be  a  distinct  appointnent  to  defeat  the  gift  over." 

In  Re  Adams  (d),  a  person  had  power  to  appoint  real 
his  sons  for  an  estate  not  exceeding  a  life  estate  with  ren 
their  issue  in  tail ;  by  a  codicil  referring  to  the  power  he  ; 
to  "  E.  R.  A.  and  his  issue,"  E.  R.  A.  being  one  of  his  son 
held  that  the  appointment  could  not  be  construed  so  a 
effect  in  accordance  with  the  power,  and  that  it  failed 
far  as  it  gave  E.  R.  A.  a  life  estate. 

If  property  is  settled  upon  trust  for  A.  for  life,  and  after 
upon  trust  for  such  of  his  childn  u  living  at  the  death  o 
shall  appoint,  and  B,  by  will  appoints  to  the  children  of  A. 
the  Court  is  bound  to  construe  the  appointment  in  the  san 


(z)  Crozirr  v.  Cmzifr,  3  Dr.  &  \V. 
:*r>.1 :   Cnirni  \.  tiriiily.  L.  15..  4  E.)-  -**i'' 

(rt)  Ke  Finrh  ami  CKtw'ti  Contract, 
1 1003)  2  Cli.  48t>. 


{>>)  Ante,  p.  812. 
(r)  5  Bta.  207. 
(,/)  94   h.   T.   720  (('.  .' 
Buckley,  J.,  .'54  VV.  R.  42). 


(•ONSTKfCTION    „K    AI-Pors-IMKNTS. 


Hm 


as  ,f  it  vv,-re  a  bequest  of  the  testaf,,.-,  own  i,ro„ertv  ■    it  .an.w.f 

,n.t  a  a,«ere„t  construction  on  the  word«  in  Ll^'H  .       'Z       '"^^^^'^ 

ht  the  terms  of  the  power  (e). 

Hu.  where  the  testator's  lai.-M.a.e  is  .nnl.i., s.  it  seen.s  that  the   , 

construction  of  an  appo.ntn.ent  n.ay  bo  afTecte.l  bv  the  terms  of  ..^S'/.r' 

the  ,n.st,ume„t  creating  the  power.     Thus  in  ReCroiton,  Tnnf.  ( n   """i" "' 

.1-   testate.  ha.l  a  power  of  appointnu-nt  among   his  issue    a        i-'-r 
,n  .iefuult  of  a,,pom,ment  the  fund  was  to  go  to  issue  who  attal 
wenty-one  or  (being  daughters)  married;    he  appointe.l  the  f  „ 
to  h,.s  daughters,  with  a  gdt  over  -  in  case  anv  ol  them  .lie  "  ■      t 
was  construed  as  meaning  -  if  any  ..f  then,  die  under  twentv- 
or  without  having  been  married  "     S,.  if  i    i  • 

,r  »„».  »rr.v  ..!,.„  wl,kl,  „c>,„e,  .f,,,,  l,i,  ,|,.„|,  ,„,  " 

,  .  *"'"h  I"  iiie  rules  or  law  aonhca  ip  ♦..  niii^  mlaw. 

at  ...  time  of  it.  execution,  although  the  power'  m  v  J  '  l^ 
m-ated  before,  but  exercised  after,  an  alteration  in  tiie  law  a^^  " 
tiie  construction  of  wills  (A).  ™ 

All  ajijiointment  of  a  "  clear  "  nr  "  nof  "  i     ■ 

general  or  a  special  power  ent  ties  t.  •  ""'"'  *^""""'  '"''^"'  ^  '"  ^''^  '  - 

e  i   i-iai  power,  entitles  the  appointee  to  have  the  Waev    "  '»<  "  sum 

A,,  and  various  M\,„  .u„„,  esliaiatii,,,  tlie  whole  am,,,,,,  T    ,1       """'- " 

iKiininal  amount  alloted  to  him  (k).  ' 

If  a  testator  has  a  power  of  appointment  over  three  settled  s.     ,•       , 

"tl-  tlio  hereditament,  comprised  i„  the  settlement"    o  Y     tl      Si"\ 


(•)  Hamyv.  Slnicey,  1  I),-.  „.  lo,.  .^ 
.0  the effio.  of  the  appomtment  i'n  that 
ta*.  sw  aupra. 

'17  L  H.  Ir.  279. 

■!.«•   /'-?V7,.  «:?  L.  T.   IK,.      Tho 

-^H,Mi  H  not  conolusiv...  LecauM,,  th,- 

H.-.ru.,l  sh.r..  would  in  any  case  hnv  • 


|.H.ss.-cl  un.I.r  tho  rc^i.luarv  l...<nK.st 
A)  Frcme  v.  ClemrnI,  18  C'h.  1).  4!t<l 
U)  h'-*'  th.'  cases  citwl  supra.  ■>  8.-.ti 

notes  (/\  and  (..-i.  '      •  |>.  b.>u, 

Buller  V.  iSfarta//,  ri907|  1  Ir.  R.  405. 
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I-OWEKS    OK    API-OINTMENT    AND    IMSPtMITION. 


CHAP.    XXIll 


ITse  of 
'•  nuiduc, 
&c.,  in 
tcolinicul 

SCIISI'. 


latter  appointinoiit  is  specific  ami  not  residuary,  mo  that  i 

puiiitnuit  of  the  A.  estate  to  X.  fails,  it  goes  as  unappc 

80  if  a  testator  has  a  power  of  a|)pointing  a  specific  fund,  si 

and  appoints  2m.  to  A.  and  200J.  to  B.,  and  the  res 

"  rest,"  or  "  remainder,"  or  "  balan<e,"  or  "surplus"  to  ( 

prima  facie  an  appointment  to  C.  of  the  specific  snm  of  (KM)I 

tlierefore,  the  appointment  to  A.  fails,  C.  cannot  claim  the 

But  it  mav  appear  from   tlie  context  that  the   tesi 

"  residue  "  in  the  technical  sense,  so  as  to  include  specific 

nients  wiiich  fail  (o),  or  he  may  appoint  the  residue  of 

"after    payment    of,"    or    "subject    to,"    the    appoint 

specific  sums,  and  then  any  of  these  which  fail  will,  as 

rule,  pass  to  the  residuary  appointee  (p),  unless  the  Cour 

some    indication   of   a  contr  ,  /  intention  (</).     The  cs 

Jeafretion's  Trusts  (r)  illustr^.tes  the  distinction.    There 

of  a  special  power  appointed  1(K)/.,  part  of  the  fund,  to  a 

and  other  sums   to   objects  of   the   power,   and  appo 

balance,  amounting  to  200/..  to  pay  her  own  debts,  an< 

any  surplus  remain"  she  gave  it  to  E.,  one  of  the  obj( 

power :    it  was  held  that  the  100/.  was  unappointed  an 

pass  to  E.,  but  that  the  balance  of  2601.  was  well  appoii 

free  from  the  charge  of  debts  (s).     So  if  a  testator  gi 

residue,  including  property  over  which  he  has  any  power  i 

to  persons  who  are  objects  of  a  special  power,  this  will  in 

part  of  the  property  subject  to  the  power  as  is  compi 

appoinlment  which  has  failed  (t). 


(I)  lie  Brown.  1  K.  &  J.  r>22.  ISiu 
Re  Mason,  [1901]  1  Cli.  l>19  :  ilanon  v. 
Ogdtv,  [19():iJ  A.  C.  1.  nml  other  cases 
citixl  jioat,  t'ha]).  XXV. 

(m)  Per  Kinclcrsley,  V.-C,  in  Harley 
V.  Moon,  1  Dr.  &  Sm.  p.  (>2<i ; 
approved  liv  Wood,  I..  •'..  in  Hiihr  v. 
Farmer,  L.  R.,  3  Cli.  p.  .')40.  Compare 
the  cases  on  bciiueata  of  .-^jx  cilic  paits  of 
a  fur  •' in  Chap.  XXX. 

(n)  ft'«.<Hm  V.  Jppleford,  10  Sim.  274.  5 
My  I.  &  Or.  5(> ;  Jie  JcaiTresnn's  Trvfl^^, 
\.  R.,2Kq.  283:  Halctuje  v.  Hampson, 
I  ,Tur.  N.  S.  1104.  Latin  v.  Lakin,  11 
Jur.  N.  S.  .'>22,  was  an  apiniintment  l)y 
deed.  In  ( 'hampney  v.  Davy,  1 1  Ch.  i). 
958,  Hall,  V.-C,  said  tliat  in  his  opinion 
tlie  construction  of  a  jwirticular  resi- 
duary gift  is  not  allecti-d  by  the  presence 
nr  ,a!nwiiee  of  a  iieneral  n.^iduary  sift. 

(o)  Carter  v.  Ta<ig<irt,  10  Sim.  423 ; 
He  Merid:th's  Tnislt,  3  Ch.  1).  7o7. 

(p)  He  Harries  Trust,  Johns.  199.   In 


that  case  the  construction 
the  fact  that  the  fund  was 
{q)  See  Miller  v.  Uuddl 
6  iiq.  65,  decided  by  Mali 
the  oKsumption  of  whrt 
would  have  intended  if  sh 
that  the  fund  would  prov 
(r)  U  H.,  2  Eq.  27t>; 
Dow'jlass  V.  Waidell,  17  L. 
(.«)  In  Re  lirin'jhe,  2i)  I. 
tator  hat!  settleil  part  of 
trust  for  A.  for  life,  then 
sons  as  the  testator  sliouW 
in  default  for  his  next  oi 
will  lie  contirmed  the  soi 
^ave  the  residue  of  the  fi 
was  held  that  this  did  nu 
power  of  appointment  ov 
fund. 

(J)  Re  Hunt'n  Trtist-i,  :i 
referred  to  ante,  p.  SI'S,  i 
Uenlh,  1  Vos.  wn.  13.">,  is 
on  thus  point,  but  on  e: 


•OHITION. 


CONSTRUCTION    OK    APPOINTMENTS.  j^j, 

Again,  the  goneral  rule  of  construction  above  stat.-d  dcn-s  not    .  ,up  ,v  . 
apiily  if  the  fund  is  of  unascertained  anuuint    or  is  so  fr..«t..,1   ...    " — "  ' 
by  the  testator.    Thus,  in  faUner  v.  «./.  („).■;:.: :;.n    S.l'lr'' 
having  under  her  deceased  husband's  will  special  j.ower  to  appoint  r^.f"""' 
the  resulue  of  h.s  personal  estate,  appointed  several  legacies  inclu.l- 
„,g  one  to  a  stranger,  and  then  appointed  "  the  residue  of  her 
husband  s  estate  after  payment  of  tiie  legacies  "  :  it  was  held  that 
tlio  residue  carried  the  ill-appointed  legacv.     It  is  to  be  observed 
that  here,  although  when  the  ti-statrix  made  her  will  her  h„s 
bands  estate  may  have  consisted  of  an  ascertained  sum,  she  did 
not  so  refer   to   ,t.    The   material  circumstance  was,  therefore 
wantuig  to  show  that   she    was   parcelling  out  a   fixed  sum  in' 
ilehiiite  proportions. 

And  in   ''rtre  v.  Petre  M    where  .1  t,'<tat^^    i      ■ 

\'i,  »»inrt  ,1  testator,  /lavini;  a  ceiiera  m 

puwer  ovei  ii  sum  of  7.10()/  stoeL-    .r„w.        /•  "  M'"rai  wi,,,,,  Hsctr- 

,         ,        ,  ^,        "I  ',iw(.  stock,  gave  certain  money  legacies  •»>"<-l  f"n-l  U 

tbeieimt,  and  tlic  residue,  after  deducting  t\,.,  l<,„„  •       .    1  •  sui-jCci  t„ 

the  fund  havmg  by  the  appointmenJ^:!^!;^:-!!:  'Z^  =-"' 
the  amount  It  would  produce  by  a  sale  being  uncertain  till  i  was 
sold,  Mr  J.  Romilly  held  the  gift  of  the  residue  to  be  not  specihe 
hut  merely  residuary,  and  subject  to  all  the  incidents  of  a  common 
residue.  Af  er  adverting  to  the  rule  in  Page  v.  I.a,,uu,,rell,  h" 
jon  ...ued :  In  this  case,  so  far  from  knowing  the  amount  of  the 
fiiml.  the  testator  could  have  no  conception  of  it ;  for  it  was  impos- 
sible to  ascertain  the  amount  until  the  fund  had  been  reali.e.l  bv 
a  sale  and  the  charges  on  it  known.  If,  i„  this  ease,  the  testator 
thought  he  WHS  deahng  with  7.100/.  sterling.  „„d  he  had  divided  it 
into  different  proportions,  the  loss  would  then  fall  on  ail  the  persons 
interes^d  in  proportion  to  their  shares,  although  the  last  portion 
was  called    the  residue.' but  that  is  not  the  case  here  "(,,.) 

An  express  charge  of  debt.s  on  the  fund  .shews  that  the  testator  rh„        , 
.i;.s  no   mean  the  legatee  of  "  residue  "  to  take  a  defin  te  IZor    ■'•^"' 
tjon  of  he  fm.  .  the  deb^  being  of  altogether  uncertain  alii 7(    " 
But  It  does  not  appear  that  the  charge  of  debts  which,  by  a  n,].:  of 

lawonly,andnotbyexpressprovision,attachedtothef..ndin    v/^! 
V.  Petre,  was  essential  to  the  decision  in  that  case,  even  if  it  eoii  II 


H.  L.  1718  I!.,  fo.  21.'!,  it  aj.j-eara  iii.l  tu 
<>"  111  l)')int,  inasiniicli  as  the  will  con. 
laiiuil  .1  uoiieral  resi(iuary  huipucst 
uiiiiir  wliioh,  and  not  under  any  gift 
"f  pailiuiiiar  r.-»idue,  the  lapsed  fun.l 
!«<-«!.     Cnrnpore  Wriijhl  v.  iVf^ttm  ''y 

(«)  .Ami,.  514.     Sec  the  remarks   of 
"'""I,  \ .  I'.,  on  this  case  in  He  llnrrie.* 


Ti  !!.■<(,  .Tohns.  p.  20»>. 
(i)  14  B.a.  1!I7. 

othp'r  f ''  ''"'■"  '■  !l"'l"'"J>'<ll-  an.l  th,. 
other  cases  on  gilts  of  a  narli.ular 
residue,  p„,,c,,.  x.KlX.  Vo^pt: 
ti'  Carrie,  30  \V.  fi.  Tr>-2. 

{I)  IlarUyv.  .»/,„,„,  |'|,,.  j^  ^ 
Rdrr   V.    F„nnn,    I,.    K.,   ;i   CI,/ 5.%'.' 
'  nainpnei/  v.  Datn/,  1 1  Th.  I).  <I4(», 
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POWKRS    (»K    APFOINTMKNT    AND    IHSPOSITIoN. 


I  lur.   XXIII. 


Where  tlicro 
JH  no 

appointment 
of  the 
teaidue. 


projwrly  bp  perniitU-d  to  weigb.  In  the  case  put  by  tho 
the  closo  of  the  remarks  cited  above  from  his  judgment,  t 
would  still  have  been  a  tharjje  on  the  fund  ;  yet,  he  said 
ease  the  residue  would  have  bonie  only  a  proportion  of 
Hence  it  would  seem  that  wherever  there  is  a  gift  of  nu>ney 
to  be  raised  and  paid  otit  of  a  sjM-cificd  sum  of  stock,  folloA 
gift  of  the  "  residue,"  this  will  be  a  true  residue,  the  amo 
being  necessarily  uncertain  until  the  stock  is  actually 
The  intention  is  placed  beyond  doubt  if,  to  a  proper  de 
of  the  finul,  the  testator  adds  "  or  other  the  stocks  or  seci 
which  the  same  may  hereafter  be  invested  "  (:). 

The  rules  above  stated  apply  both  to  general  and  t( 
powers  (n).  In  the  case  of  general  powers  it  will  be  rem 
that  if  a  specifie  ajjpointment  out  of  a  fund  fails,  and  does 
by  an  appointment  of  the  "  residue  "  of  the  fund  under 
stated  by  Kindersley,  V.-C,  in  llarln/  v.  M(fon  (suprn),  it 
by  the  general  residuary  bequest,  if  any,  contained  in  the  v 

In  Booth  v.  Alimjlon  (b),  a  person  had  a  power  of  appi 
sum  of  120,000/. ;  she  appointed  30,0(M)/..  "  part  of  the  i 
of  120,000/.,"  to  A.,  and  made  no  appointment  of  the 
the  estate  of  the  donor  of  the  power  was  insufficient  tc 
the  whole  of  the  120,000/.,  and  it  was  contended  that  A.\ 
ought  tx)  abate  rateably  with  the  90,000/.  which  went  ii 
of  appointment :  it  was  held  that  this  was  not  so,  and 
words  "  part  of  the  said  sum  "  were  merely  meant  to  i 
the  fund  out  of  which  the  :$0,000/.  was  to  be  paid  ;  they 
a  definite  sum,  and  not  an  aliquot  share  of  the  fund. 

In  Barrif  v.  Uirry  (r),  a  different  construction  prevailed 
the  testator  had  a  non-exclusive  power  of  appointing  ai 
children  a  sum  of  money  secured  by  a  policy ;  he  made 
which  he  recited  the  power  and  the  amount  payable  u 
policy,  and  api)ointed  portions  of  it  to  all  the  objects  of  t 
except  one  child,  X.,  leaving  a  small  part  unappointed. 
date  of  the  will  he  had  wrongfully  pledged  the  policy  t(i 


(y)  See  \'iriiin  v.  ilorthick.  21  IJeav. 
252  ;  Cartir  v.  Taifjnrl.  10  Sim.  423  ; 
^e  Clink.  3<»  \V.  K.  7r>2. 

(c)  Ik  Lixk  V.  Uod<jis,  L.  R.,  17  Eq. 
440. 

(a)  Sif  tier  Hall,  V.-C,  in  ('hnmpnnj 
V.  Davy,  11  t'h.  D.  at  i>.  !W8;  \*-r 
Kiphy.  L-l..  in  ^f  .Vo""".  f  I9<»11  1  <-'li. 
At  \t.  025.    In  Farwell  on  TowerH  (p.  247) 


a  doubt  is  cxjirossed  wlitl 
jmwera  resemble  general  jki' 
|-es|Kct. 

{h)  {\\i.y\.f  n. f.i:i, wiii-i 

V.  Vhambcm,  Mose.  333,  is 
nn.     ('omp-irt?    the    ea.-'f?'. 
legacies  out  of  a  fund.  Chnp. 
(r)  Ir.  R.,  10K<i.  307. 


[>srri(>\. 


(nXsTKICTIdV    OK    An««.INTMK.VTS. 

.|.l.t  .Im.  by  him.  a,»l  i„  fl...  ,vsul,  ,|,..  ,„...„.,.!  nH.ov..r...l  u.uI.t 
tli.  IH.luy  was  .nsutlKK.nt  t..  .satinfy  Uu-  a,,,H,i„f „„,,„.  n  ^.„, 
l„.|.l  that  tho  «,.p.„ntn...nt-  won-  ^.hhI.  a,,,Mr-ntlv  ..„  th.-  ur...,n.l 
thai  ih-  .vHuu..  h.ft  nna,.,,..intod  was  ,„  1...  fr.-at..!  as  ,f  tho  U>«l«t..r 
l,a,l  >,Mr,tHallv  appointnl  it  t«  X..  .s,.  that  it  al.at.Ml  ,a...al.lv  with 
III.'  Slims  •■xpn'ssly  ttjijioititt'd.     Thi-  il.'<  i 
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<IIU'     will 


('/)    <'..lll|l.lli-   l(,//y„/, 


•ISIMll   S<«»'IIIS   lOIIl-l-t    (,/), 

•  l/''A-.ry>,  I.  i;  .  (  |':.|.  .17. 


( m  ) 


ClfAPTKR  XXIV. 

TRUSTS   ASn  TRUSTEES   ('(). 


I.   Aiipdiiitimiil  I'JTiii'l"    **^^ 

II.  Il7i<i'    Ui-n/n  I'-ill    fr,,iti-    .1 

Trii'l  — 
(I)   I'r-liiiiiiiiieii  ^'••' 

(:•)   I'rinih'ry  Trimlii '*'•" 

CI)  iliflH  /i.r     .1     SiifcijUil 

I'nrjHin*' ■       ^^*- 

H)     y/llVi/iiilKKI"    III    Hllll>l"!l- 

will  i,ii)j}i''\  Av H!'>^ 

III.  VVi.-U    rilh'.iil    <•     D'Jhiil' 

(,!,■,,. f  '.HHi  |\1II.  J-iifhinu.f  Iri'^t  . 


IV'.  /-.'ji  .•»(.. »■(/  'ri-ii.-^i.-> 

V.    Cittiititiiiwd  'I'ntalH. 

(jiii  iitlij  Imurliii  (II 

I'liinrx—  It'iutiii, 
Siirrirnrithii'.  iV'. . 


(.,n.iui..,..i         I.- Appointment   of  Trustee.-A  f^^o"  "'^.v  ''"  ' 

appoint mciit.    tm^toc  coutingentlv.  or  subject  to  a  condition ;   as,  tor 

"  if  and  when  he  '■  (being  abroad)  "  shall  return  to  Kngl 

wag        1  in  a  case  of  this  kind,  that  residence  in  Englai 

nionuis  fulfilled  the  condition  (6). 

It  sometimes  hapiwns  that  a  testator  appoints  as  hii 
"  the  persons  who  shall  at  my  death  "  be  the  trustees  of  s( 
trust :  in  such  a  case  it  seems  that  the  persons  who  an- 
trustees  of  tliat  trust  answer  the  description,  althougli  not 

so  appointed  (< ). 

A  corporation  can  be  a  trustee,  if  its  powers  autlio 
accept  the  office ;  and  it  can  be  one  of  several  trustees  (d 

It  rnay  be  noted  that  under  the  Judicial  Trustees  I 
the  Court  has  power  to  appoint  a  person  (called  i 
trustee)  to  be  tru-'  r  jointly  with  any  other  |ierson.  c 
trustee,  either  in  mhliiion  to  or  in  sub-^titution  for  an\ 
trustees,  and  tlial  the  ex.'cutor  of  a  deceased  person  is 
within  the  nieaniiiji  of  the  act. 

There  are  various  kinds  of  public  or  official  trustee-' 


Trusljf"  of 
another  trust 


Corporation. 


Judicial 
trustw. 


(o)  Th.  chapter  is  new,  except  so 
fur  as  it,  incorporates  part  of  the('hapt(  r 
on  "(iifts  voi<l  for  I  ni crtainty.'  wliich 
in  privioHs  editions  includul  the  subject 
of  precatory  trusts.  Rcaultini:  trusts 
are  treated  of  in  t  Lap.  XXI. 


(())  Re  Arbib  and  t7n»«,  I 

mi. 

(.)  TiV  Wdidfilij!,  "7  i^ 
As  to  tlii.s  eoHC,  Bve  jiost.  p. 

((/]  IJodieaCorpointe  (.loi 
Act.  18!W. 


WHAT   WORIW    Wll,l,  ruh-VlK    \   Till  ST. 


H«M 


M.I..    .lH.(hnnaM..1n..N.^.,K.  IM.m  „,h|  IW,  ,1...  ..-rHarv  ..., 

.,<!,..  H,«rtl    ..      hant,    (•on,n.i.H,on..rs    -   „   ...rporHtion   ..1.:  .„«     .     " 

u,  ,l..r  the  „.me  o    th.-  ••  OHinul  Tr..,..,.  .   ,,;.   ,,„„,,  ..  i^  .V-'lr! ., 

,1..   |mr,,.jm.  of  h.,l.hnK  land.  .Iir....t«l  eo  I...  ..     ,.,,  j,,  ,.,„.  ,.,  „„  ;^--.v 

of  the  (  ourt  or  of  th.'  Hour.J    in ..i :.,    ..  "••"'■«.*.. 


I'ul.lir 
I  lllilif. 


...l.rof  he  (ourtorof  th.  Hoar.J.  i„  a,..onlu.H...  w„h  th.  pro 
u-  n.  «(  the  act..  1  hore  an-  aUo  ■•  ( ,rti,..al  Tru.te..  of .  hari.al.l.. 
hnu.U.  who  „n.  a  ,or,,or«tio„  a^«r..,at..  for  the  ,,„r,,.«.e  „f 
,..I.Im«  .s<H.k«,  Hh«res,&o..  MoMKinK  to  ..harities.  Th.-  OUiWal 
Iru  .....  deal  w.th  the  pn-porty  veHt.Hi  „.  then,  .„  s.uh  manner 
a-  !    '    iJoanl  (lircct. 

I  i  .•  olHee  of  l«»|,lie  Truntee  has  been  estal.hshe.l  hv  the  |'„l,li,. 
■-,..,..,.  Act  im,  The  ,...h,i.  Trustee  „.a,  he  a,.,;.-!.,,  l'.  ' 
es, .  or  o  be  «„  ordinary  trustee,  or  to  be  a  ••..u..to,liau  trustee  " 
I.,  ■■h-  latter  ca.e  the  tru.,t  property  i.s  vest..l  in  hin..  but  the 
n,a,  .,,e,nent  of  the  trust  remain,  vest..!  in  the  other  tru.stee.s  (the 
••ma,.a..n,  trustees  )  The  Publie  Trustee  is  „I,so  authori.sed  to 
.ue..pt  probates  owdls(M.  but  not  any  trust  e.xeh.sivelv  for 
nlijjioii.s  or  ehantable  purposes. 

The.haritaWe  Trusts  Acts  expre,.sly  declare  that  the  O.lieial 
Trns  ....  of  (  har.ty  Lan.ls  has  power  to  t.ke  and  hohl  land,  but 
fh."  1  ul.hc  Trustee  Act  contains  no  such  provision.  A  licen.e  in 
"lortrnam  has,  however,  been  granted  to  him  (r). 

II.    What  Words  will  create   a  Trust.- (1)  Pnlimh,,,,;   -  ,-      .  • 
.    trust,   .ke  any  other  testamentary  dLsposition,  Lv  I.  vo  d'for      '"'■  ''■ 

-Vlt hough  a  testator  can  creat;e  a  tmof  ^,ui      ^      .  • 

frnis  of  It  in  his  will  (e)    ye  iThe  Ji?  "      '"'*''  ""'  ''"■   '"'"""""' 

.,„  f     •  J    I  ,    "  ^^''  -^"  ''  '"^  8'vi'8  property  to  A.  urwn  'lie   "'•'•"<'■.-.  t.. 

tru  ts  declared  by  my  will  "  or  "  to  be  declar:.!  by  a  co<lli  »  ""'■'"^'•" 
and  no  trust,  are  in  fact,  so  declarcHl,  the  »ift  fails  if) ;  so  L 
pves  property  to  A.  upon  such  trusts  as  he  (the  testator,  mLy  dec  la  .' 
bv  s.,me  ex,stmg  or  future  document  the  gift  fails,  unh-.s.  ,h..  writ  m  . 
-ulv  executed  as  a  testamentary  document  or  is  so  referr  o 
as  to  iH'  incorporated  in  the  wUl  (,j). 


tnisif. 


i*>l  i'ulilii-  Trustee  RulrH,  1907. 

if)  ill'-'  lioenc-  is  dat.Ki  Ist  .Jn<  nmv 
im.  !h..  day  on  whiei^  the  a.  i  ,  urn,. 
"It"  "l»  ation,  but  it  .jwatH  thit  tli.> 
MtuaUruMt  was  not  •  mIo  until  al)<>ut 
-u  momlw  latcf,  and  Uie  ■|ii..«t!..n  ha- 
'"■11  niisnl  wlit'ther  land  d.\  h,..!  ,„ 
TOiHijid  to  him  in  th. 
iH't  brcii  forfeited  to  t! 
l;il;ir..  Rfvirw.  x\v.  12 

■'•      VOL.   I. 


(rf)  .S..0  Chap.  XIV..  ant...  ,,.  m 
(f)  I'.wt,  •■  Cmli.scl.w.,!  -Jnists     ' 

•i   Ha.   131.   I    H    !,.<..   o  ..^  "    ''• 

tfW.  L.  K.,  (i  K,,.  419.  ^"  '■ 

_\-3)   '-~-rrt    V.    Piuieaii.  ,      „  ,i  ■ 

IIP'        V    (!ol/e!ft    „f  .V,.  i,«/„  v" 

1h,..H,l:    .■.,.1    .      II      T       ,_       y       .,„,^: 

"■•  P-    '•*♦       'hrae  c-.i-.,,s   mii.i    1x1 
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I  IIAI'.   XXIV. 

Where  iii- 
tcndt-ii  trust 
is  sreiiiiJary 
ptirpiiso  of 
^ift. 


Ri'Miilliri!; 
(rust. 


WhothiT  Kift 
is  lioiu'lii'ial 
i>i-  liil\iiiiirv. 


Disitoxition 
at  disi-rt'tioii 

of  llolHH'. 


TRl'MTS   AND    I'KrSTKKS. 

On  the  otlu-r  liaiul,  tlie  testator  may  so  express  himself 
shew  an  intention  tt)  fjive  ,)ro]wrty  t<>  a  prson  beneficially,  i 
to  any  trust  which  the  testator  may  hereaftir  impose,  he  not 
made  up  his  mind  whether  he  will  do  so  or  not.  Thus  m  ^> 
Hawkins  (h),  the  testator  gave  his  residue  to  A..  H.,  and  ('.  as  t 
in  common,  subject,  however,  to  such  disposition  thereof 
might  hv  any  deed  or  writing  thdy  executed  thereafter  din 
ma'ilc  no  such  disposition,  and  it  was  held  that  A..  B..  and  i 

beneficially. 

Wlieie  the  gift  is  complete  on  the  face  of  the  will,  and  it  i 
from  it  that  the  testator  intended  the  property  to  be  h.-id  o 
the  effect  in  anv  ca.se  is  to  prevent  the  devise.^  or  legatee  fr(.n! 
benelieiallv  ;  if  therefore  the  trust  which  the  testator  intei 
create  is  void  ah  initio,  or  fails  by  reason  of  lapse  or  otherwi.* 
is  a  resulting  trust  (a). 

The  (piestion  whether  a  gift  is  intended  to  be  ben.t 
fiduciary  is  often  extremely  dilliindt  to  deciue,  and  the  auti 
as  miuht  be  expected,  are  not  altog.-ther  harmonious. 

The  fact  that  property  is  given  to  a  person  "  absolut 
'•  in  the  mo.st  absolute  manner,"  although  it  prima  facie 
a  l)eneficial  gift  (/>),  does  not  necessarily  prevent  the  in 
from  the  context,  that  he  was  intended  to  be  a  trustee. 
BniKird  v.  MinKltull  (r)  a  testatrix  appointed  a  fund  to  her  1 
"  a(>solutely,'  and  went  on  to  request  that  after  reserviiij 
it    for   himself   certain   specified    benefits,    he   would   niii 
disposition  of  the  remainder    •  as  he  may  deem  most  . 
to  carry  out  my  wishes  often  expressed  to  him  by  word 
held  that  he  was  excluded  from  all  b  -nefit  in  the  remainder  of  < 
Where  pro|)erty  is  given  to  a  person  for  such  |)urp«s 
thuiks  fit,  or  to  be  disposed  of  as  he  thinks  right,  or  the  lit 
prima  facie  a  beneficial  gift  («•).     And  even  if  the  devisee  ( 
holds  a  puf)lic  or  official  position,  such  a  gift  does  not  m 
give  rise  to  tlie  inference  that  he  takes  as  a  trustee  (rf). 


clisliiiguishi-il  friim  tli(wc  in  which  the 
testator  miikfs  n  coniploto  jjift,  and 
acconi|)«nica  it  hy  the  exjireasiou  of  an 
intention  to  inij,Mise  regulations  or  eon- 
(lilior-  which  intention  he  fail.s  to  earrv 
out ;  YaUt  V.  Unlmmti/  Citllfiji.  I..  H., 
7  H.  L.  438;  supra,  j>p.  22l''  i*eii. 

(A)  a  W.  R.  300. 

(<i)  Chap.  XXI.,  ante,  pp.  7(W  !«<|-  : 
pout,  p  HHO.  So  if  till-  trust  fails  for 
imiertfiintv:   lOite.  p.  481. 

('*)  Ante,  pp.  71t>  17,  wh  Tc  also  the 
I'lTrit  of  smii  wor.ls  as  "  for  their  own 


u^-e  and  benefit  "  is  (lis<u.-.>i 
(r)  JohPH.  27ti ;  drnii  v.  ' 
f'h.  K.  218,  infra.  In/f./i" 
kIihU  the  luisband  took  thi 
of  the  fund  a.s  n-siduaiy  \r'ii 
(re)  (yjiritii  V.  t'uiiili'i'.  ! 

K.  r.i. 

id)  Re  Iliirhimii  {.Vom- 
(1902)  1  Ir.  H.  10;$,  stateil  | 
This  ca.s»?  is   near  tlie   hue 
the    ea.ses    of    ehiiritiilile 
pp.  2i'.i  sei|. 


ml 
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•  lift  to 
i'\<**-iitor-t. 


ic'i|iiinHl. 


WHAT    WdHliS    Wii.i,  CKKATK   A  TKl'ST. 

I.  a  testator  lK..|uoutl.s  his  r...si.l.mry  porsoiml  ostat.-  t„  nersons 
«i,..  are  Ins  ex,.c,,t..rs,  tlu-  ,,u..sti.,n  whi-thor  thn-  take  iMM.Hi.iallv 
,.!•  .Mt  IS  a  <]..  stum  ..f  const  met  i.m  on  tlio  wh„|,.  will  (e)  V,,,!  tl,",. 
sun.,  niie  applies  to  .levises  of  re  d  estate  ( ,).  Hut  if  a  testator 
,,v...  Ins  residuary  personalty  to  his  executors  for  su.-h  purposes 
as  rhey  think  ht,  they  hold  it  as  trustees  for  the  next  ..f  kin  ,/) 

IH  other  cases,  where  property  is  given  to  a  person  subjeet  to  ,he  ,.„  f,. 

|.,., t,..-nance  of  certan,  trusts,  or  for  purposes  which  ,lo  not  exhaust   ^l"- " 

t\u-  I.eru-hcial  int..rest,  the  question   whether  h,.  is  a  trustee    or   '""'"""'■ 

wli.iher  he  takes  benefi,.ially  subject  to  the  perforn.an.e  of  th 

trii-^is  or  purposes,  is  one  of  construction  (/*). 

•  Technical  language,"  as  Mr.  .Jarnian  points  out  (.,,  •■  is  not    .w, .1 

n-cessary  to  create  a  trust.     It  is  enough  that  the  intention  is         ' 

M.|-<-"  .       Thus.  If  a  testator  gives  property  to  his  executors. 

,n  and  for  the  consKeration  "  of  paying  the  rents  and  profit 

o  l„s  w.  e  for  life,  this  shews  that  it  is  given  to  them  in  trust  ai.d  not 

iHrntuially  (,).     And  if  a  testat<.r  devi.ses  land  -  for  this  intent 

an.l  purpose  and  upon  this  condition,"  these  words  are  sufiicient 

t..  create  a    rust  (k).     Sinnlarly  a  bequest  to  a  n.arried  woman  fo 

er  .so  .and  separate  use,  and  to  be  appropriated  by  her  amongst 

her  children  in  such  shares  as  she  shall  think  proper,  creates  a  trust 

,n  favour  ol  the  children  (/).     So  if  a  gift  of  property  to  A  an.l 

n.  tu  Muost  absolute  manner."  is  followed  by  a  declaration  of  the 
testators  intention  that  they  shall  at  their  discretion  allocate  the 
proiH-rty  to  certain  persons,  this  will  create-  a  trust  (,„) 

And  as  a  trust  can   be   created   without    the   u.se  of'  the   wor.l    kit    , 
•trust,    so  a  trust  will  not  be  created  by  the  word  "trust  "1"    '^'"' 
appears  from  the  whole  will  that  the  testator  did  not  intend  the    """"" 
word  to  have  that  effect.     Thus,  in  llu,h,:s  v.  A'.„«  («,,  a  testat  r 
-sed  al    his  estates  to  E.  K.    •  upon  the  trusts  anil  for  thetel 
f.>ilow,ng.    but  did  not  declare  any  use  or  trust  except  as  to      .! 


!'l  Anto,  p.  715. 

1 1 )  .\ntr,  p.  707. 

('/)  Anto,  p.  717. 

I'll  Anic.  pp.  7or,  s<-.)..  707  SCI 

(i)  Fii^t  edition,  p.  334. 

(;)  Hird  V.  Harrut,  L.  R.,  9  £,■  004 
Compare  liana  v.  Feu-kex,  2  H  &  \\  00 
'iiift  to  .  wcutor  t,.  enabl.-  him  to  carry 
mtoelfirt  till,  purposes  of  the  will).  «„d 
"tiler  <iws  cilMl  in  Chap.  ,\.\I 

(i-)  M.,rl„„il  Tayhri'  Co.  v.  .ill-Gni 

"""ill"'  '    ..  L.  R,.OH.  r.  I.     .AMo 
""■""M..H1  "f  th.- u„n|  ■•  ,,„r,H„,.;- „.^. 

55  ^2 


.V«W.,  V.  ,V,r;^,«.  3  .My.  A  C.  .-,,.7.  a,„| 

t'lT"",  !'."  "■'  ^'"'"•"te'-  V.  HW/,  3  Ha 

,    \L.     "•    '•  '■•  '''^-  ''""'  "'""'I  «""•■ 
pV  *'.!,"'  '^""'l'*ro  A.Um  v.    ir,.W. 

«a«  H,>H„.„.nt  to  .|„.w  „,«t  a  trust  „f 
some  kind  wan  intciidi-d. 

(/)  Ikllaly-,  Tnut^,  2.(  L.  R.  j^.  l.to. 
r  f^'"*«'".'/.  I  im]  I  Ir.  1{.  .-,(.7  (uift  to 
lushand  to  iM,  appU,.t  l.y  hun  lo  m,u„. 
toiianc-  and  wlucalion  of  ehildr.iii 
(m)  liray  v.  Or,,,,.  ||  |,..  ci,    |{    .,,„ 
I'j;  13  .Nil,,.  49, j_ 
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Trust 
crpfttwl  by 
informal 
exprps 'lions. 


Precatory 

tnists. 


Doctrine  laid 
down  in  tlie 
older  cases. 


TRt'STS   AND  TRl'STEES. 

of  his  estates,  which  he  devised  upon  trust  for  O.  for  life ; 
held,  on  the  context  of  the  will  and  a  cwlicil  thereto,  that 
to  the  devise  in  favour  of  O.,  E.  C.  took  the  whole  of  the 
beneficially.     Williams  v.  Roberts  (o),  and  Clarke  v.  Hilton 
to  the  same  effect.    So  if  a  testator  gives  his  property  to  ( 
upon  the  tisual  trusta  for  conversion  and  payment  of  deb 
directs  them  to  hold  the  residue,  subject  to  payment  of  pe( 
legacies,  upon   certain  trusts,  this  does  not  make  them  1 
of  the  legacies,  so  as  to  prevent  the  operation  of  the  Sta 
Limitations  (7). 

In  considering  the  question  what  expressions,  though  ir 
are  sufficient  to  manifest  an  intention  to  create  a  tru...,  it 
convenient  to  deal  separately  with  the  cases  on  precatorv 
and  those  on  words  purporting  to  declare  the  purpose  of  t\v 

(2)  Precatory  Trusts.— The  doctrine  of  precatory  tru 
undergone  a  gradual  change  since  the  early  part  of  the  e- 
century.  In  former  days  the  judges  held  that  almos 
pression  of  wish  or  expectation  by  a  testator,  however  v. 
sufficient  to  create  a  trust,  provided  the  subject  and  obj. 
certain.  At  the  present  day  the  tendency  is  the  other  w 
Courts  consider  every  will  hy  itself,  and  do  not  allow  va 
informal  words  to  create  a  trust,  if  they  think  it  improbabl 
the  will  as  a  whole,  that  the  testator  intended  them  to  h 

effect. 

Mr.  Jarman  states  the  doctrine  thus  (qq) :  "  It  has  been  loni 
that  words  of  recommendation,  request,  entreaty,  wish  or 
tion,  addressed  to  a  devisee  or  legatee,  will  make  him  a  tr 
the  person  or  persons  in  whose  favour  such  expressions  11 
provided  the  testator  has  pointed  out,  with  sufficient 
and  certainty,  both  the  subject-matter  (r)  and  the  object  o 
of  the  intended  trust"  (s). 

Sir  R.  Arden  in  .Vd/iin  v 
]B)»t,  p.  8ti!».  This  "  arbitrary 
ilisapproved  by  the  Court  <if 
He  Hamilton,  [mt5\2C\x.  3111 
modem  doctrine  is  explaiiicil 
the  jMissage  in  Lord  St.  Li-dh 
of  I'rop.  375,  quoted  in  it^ 
11897]  2  Ch.  at  p.  21. 

In  Willis  V.  Kymtr  (7  (,'h 
testatrix  liequeathed  varim 
including  a  legacy  of  3.0tK)/. 
life,  the  printi|>al  tn  be  div 
ileatli  lietween  his  children. 
A.  By  a  cotUcil  she  gave  ti 
E.  K.,  ■■  all  I  posses.'*,  n-mw 


(o)  4  Jur.  N.  S.  18. 

(;,)  L.  R..  2  Eq.  810.  See  also  the 
ca»e«  of  Conini/htim  v.  Mellish,  Pr.  Ch. 
31  :  Dawann  v.  Clarke.  18  Ves.  247  ; 
Mafip  V.  Elcock,  2  Pli.  793,  cited  in  Chap. 

XXI 

iq)  Re  Barker,  [1892]  2  Ch.  491. 

{uq\  First  ed.  p.  334. 

(r)  See  Re  Pinckard'n  Trml,  4  Jur. 
N.  S.  1041,  27  L.  .J.  Ch.  422 ;  Rterts  v. 
liaktr,  18  Heav.  372  ;  Macnuli  v.  H7ii(- 
brtnd.  17  ib.  2!t9 :  Smith  v.  tiimth,  2 
.lur.  N.  H.  9<i7  ;  llo"<i  v.  Ihjhtndir.  34 
Beav.  513.  .     ,  , 

(«)   See  also  flie  rule  tL-i  laid  down  liy 


WHAT   WOKU.S    WILL  (RKATK    A    TKIST. 


Among  the  older  cases  one  of  the  mast  important  is  Mnx.e,,  v.    .„...  ,,., 
.../•/«««   0,  where  a  testator  devised  copyh,.lds  to  his  wife    "m.t  ~^^^^^^- 
(loiibtniB  but  that     she  would  ,li«no«-.  -.f  *i.„  , .         .     '  "  .\..t 


"t'onviucwl.' 


,     ,    .       ,         ,       .      ^^'""^M  Lojiyiioms  to  /IIS  wife       not  ~~' 

.lo..bti„g  but  that     she  would  dispase  o^  the  same  to  and  amongst  .'io^'^.i..^  •• 
hH  ,  h,  dren  as  she  should  please ;  this  .-as  held  to  be  a  trust  for 
t!i.  <lnldren,  as  the  wife  should  appoint 

So,  m  Prevost  v   Clarke  (u),  a  testatrix  gave  the  residue  of  her 
l.rop,.rty   equally    between    her  sons   and  daughter;    and    aft^-r 
'":"''  ^'•^f'7':"//'-  d«»«hter  to  be  invested  in  public  Lecuri- 
t..s.  &c.,  added       Convmced  of  the  high  sense  of  honour,  the 
,n,i.,y  and  affection  of  my  son-in-law,  E.  C,  I  entreat  him,  should 
..  HO    be  bkssed  with  children  by  my  daughter,  and  survive,  tlia 
h    «,!!  leave  at  his  decease,  to  my  children  and  grandchildren  the 
Shan,  of  my  property  I  hav<  bestowed  ,m  her."    .Sir  J.  Leach  V -C 
«as  rk^rly  of  opinion  that  rhese  words  created  a  contingen't  tn..st 
(subject  to  the  power  of  selection)  in  favour  of  the  children  and 
graiuicliildren. 

.Vgain.  in  Malun  v.  Ka,,hle,,  (r),  where  a  testator  in  certain  events  ••  «... 
and  subject  to  certain  trusts,  bequeathed  the  residue  of  his  personal  -S.' 
estate  to  las  surviving  daughter,  and  such  bequest  was  followed  bv 
t  ese  words:  hereby  recommending  to  such  daughter  to  dispose 
of  the  same  after  her  own  death,  and  the  determination  of\le 
several  trusts  aforesaid,  unto  and  among  the  children  of  mv  daughter 
A.  aiul  my  nephew  I  desiring  that  his  reputed  daughter  C.  may  be 
en  sulered  as  one  of  his  children."  The  surviving'  daughter  died 
without  exercising  the  power,  and  Sir  R.  P.  ArSen,  M.R  ami 
Lord  Loughborough  held,  that  a  trust  was  created  in  favour '^fte 
children  of  the  daughter  and  nephew 

In  fnlej,  V.  Parry  («•).  the  testator  gave  property  to  his  wife  for  ••  u-  .       . 
!i'e,  with  remainder  to  his  nephew  for  life,  and  then  state<l  it  1 1  4:t.'-"" 


K<'('i>iiiiiii'i|. 


dcaih  sli..  will  leave  the  sums  as  I  have 
.lnv.j,.,l  hm-tofore."     K.   K.    ,„ade  a 
will  l)y  which  she  confirmed  the   be 
||uwl»  made  hy  l,er  sister's  will    and 
favc  various  legacies  out  of  her  own 
|ii"|«rt,v.  and  declared  that  all  Wacies 
i'>  iiiam,..!  women  should  be  for  their 
v)«r«U-  use.     If   „.as  held  by  Jessel 
M.K...Im.E.K.hadiK>wertobe,,ueTth 
;J'j;"''fJ''l--\00«'-»o  J.  K.'s  married 
■laii«lit<-,.  S.  for  her  separate  use.     It  is 
>ubinitt«l  that   the  decision  is  not  in 
a.ror.,l,„,c-,.    with    principle :  it    implies 
liat  a  precatory  trust  differs  in  its  effect 
from  «  direct  trust. 

(nAinl,     520;    s.e.  nom.    Macey  v. 
vi  1  A,k   ;i8».     See  also  »y„„e 

^^'*fM8Ves.47«;  Mahney.OCon. 


nor,  2  LI.  &  ( ;„.  4(i,-, 

(»)  2  .Mad.  438. 

{")  2    \-es.    jun.    .-Jarj,    .120 ;  s,h.  also 
laul  v.(\.mpl,.n,  8  Ves.  .-JSO  ;   >VW  v. 

Ihil  192;  f.Wmr>«rfW.,v  v.  Chnhnnud,- 
I'J.  14   Nim.  rm\.     Under   the  circum- 

jun.  (130,  '•  r«-commend  •  was  held  not 
'"  '■";»'<'  »  ""St ;  and  as  to  the  prom-r 
meaning,  „  ,  ,e  word  .s«.  JohnLj. 
R'>uland.i.  2  IJe  (J.  &  S.  350 

<"•)  ''  •''""•  138,  2  .My.  &  K.  138.  .Sec 
liro„dy  H,mH.  1  Russ.  511.  n.  .See 
also  H  ihon  v.  Hdl,  h.  R.  4  {.|,  -J, 
where  th.  devise  «as  to  the  »„i.  fJr'lif..; 
with  a  direction  that  his  sister  «houl.l 
reside  with  and  be  maintained  by  him. 
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TKl'STS  AND  TRUSTEES. 

hi.s  particular  wish  and  request,  that  Itis  wife,  and  anothei 
who  took  .lothing  under  the  will,  should  sviperint«>nd  and  t^ 
of  the  education  of  the  nephew,  so  as  to  fit  him  for  any  res 
employment ;  and  it  was  decided  by  Lord  Brougham,  a 
the  decision  of  Sir  L.  Shadwell,  that  the  nephew  was  em 
be  educated  and  maintained  out  of  the  income  of  the  ] 
given  to  the  widow  till  he  attained  the  age  of  twenty-oi 
ditty  was  to  be  performed  by  means  of  the  fund  given. 

Trusts,  or  jiowers  in  the  nature  of  trusts,  have  also  beer 
be  created  by  the  following  expressions :  •'  I  desire  him  to  g 
••  I  lierebv  rcjuest '"  (//) ;  "  I  beg  "  (:) :  "  it  is  my  dying  requi 
"  empower  and  authorise  her  to  settle  and  dispose  of  the 
such  persons  as  she  shall  think  fit  by  her  will,  confiding  ii 
to  alienate  the  estate  from  my  nearest  family"  ('»);  "  in 
beUef "  (c) ;  "  advise  him  to  settle  "  (d) ;  "  this  is  my  last  w 
••  my  dying  wish  "  ( 0 ;  "  squire  and  entreat "  (g) ;  "  trusti 
"  recommend"  {.) ;  "trusting  that  he  will  preserve  the 
that  after  his  dec*-,se  it  may  go  and  be  equally  divided,  , 
"well  knowing"  (k);  "  under  the  conviction  that  she  wil 
&c."  (/) :  "  to  be  at  her  disposal  to  apply  the  same  "  (m) 
a  direction  to  trustees  to  convey  to  the  eldest  son  at 
one,  "  but  so  that  the  settler's  wish  and  desire  may  be  < 
which  i;i  hereby  declared,  that  the  other  children  may  b. 
to  participate"  (n). 

Owing  to  the  change  in  the  principles  of  construction  « 
to  precatory  trusts,  many  of  the  cases  above  referred 


(x)  Mtimn  V.  L  ■>nnj.  ilfd  m  I  f- 
son  V.  Vernon,  .ib.  4  ;  uardinij  v. 
«/»»,  I  Atk.  4tM.  See  Medlirot  v. 
Miicf*.  1  Vph.  wii.  207. 

(y)  yoirlan  v.  Xelliyan,  1  Br.  C.  t. 
481»;  Ertde  v.  Kade.  5  .Madd.  118; 
ShtlUy  V.  Shelley,  U  R.,  «  Eq.  540. 

(2)  Oorhtt  V.  Corbet,  Ir.  R..  7  Eq.  4.)h. 

(«)  Pxernon  v.  (Jarnet,  2  Br.  C.  C.  38, 
22(1 ;  and  »ee  Re  O'Biernt,  1  J.  &  Lat. 
352. 

'(!,)  (Iriffilm  V.  Evan,  5  Beav.  241. 
'I'lie  devise  to  the  donee  of  the  power 
wan  in  tail ;  if  it  had  been  in  fee,  a 
trust  would  Mcarcely  have  U^en  created 
without  the  word  "  confidinK "  ;  see 
lirook  V.  Brook,  3  Sm.  &  Hit.  280; 
Uexiiiuler  v.  Alexander,  2. lav.  S.  H.  898. 

ir)  Fordh;m  v.  Si^igkl.  23  W.  R.  782. 

(d)  Parker  v.  liMtii.  .'.  I-  •!.  N-  S.  Ui. 
!(8.  But  in  Teaidnle  v.  Braithioait" 
(5  Ch.  D.  030)  a  declaration  by  the  tes- 
tator of  a  wish  that  hU  daugliter  should 


settle  prcjurty  on  hei-self  m 
to  be  binding  on  her ;  ami 
Cratcxhay.  43  Ch.  U.  til.".. 

{e)  Hiiixniun  v.  I'tiyiitln. 

( / )  (lod/rey  v.  (Jitdfruj,  I 

((/)  Taylor  v.  Otorye,  2  \'. 

(h)  Pilkington  v.  Bowjh 
114. 

(/)  TihbiU  V.  TMiU.  1 
Jao.  317. 

())  Baker  v.  Moult i/.  12.1 

(k)  Brujijsv.  J'eiiiiy.'.i  \>< 
3  .M.  *  Gord.  .'>4ti ;  l»r  1 
Johns.  280.  Briyjs  v.  Pei 
srnted  from  in  iSlrnd  v.  Me: 
22a)  and  ChiMarly  v.  ('In, 
R.  Ir.  r.30. 

(/)  Barnes  v.  (Iniiil,  2l> 
But  see  post,  pp.  873.  874 

(m)  Sfjlu^hHry  v.  Dfittnt 
.529. 

(n)  Liddard  v   liddard. 


"MAT    VV()Kr>,S    WILI,  CRKATK   A    TIUST. 
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TibbiU.    I'J  \ts.  tM'' 


,,n.l,al.lv  not  1...  f,.|lowe,l  at  the  p,v.s,.„t  ,|av.     Hut  l.,.f,.r,.  .l.-alin-r    ,  ,m..  xx.v 

wtli  the  n-rent  cases  ,t  may  Ix-  coiiv.'ni..nt  to  refer  to  some  rulejT ' 

I.  4rietin^'  the  ereation  of  precatory  trusts,  which  are  to  he  fouml 
{■MM  ill  the  older  tlecisions. 

iM.rexatnple.  if  tlie  t.>.stator's  LinKuage  amounts  nu-r.-Iv  to  a  ^.-neral    M.  r. 
,  x,)resHion  of  koo,Jw.II  towards  the  o).ject>-  in  (|uestion    and  d,«.s     M".-...ns 
,„..   intimate  any  definite  disposinj;  intenti.m  in  their  favour,  as  n!.'"!;:*:.. 
wIhtc  he  adds.  "  I  have  no  douht  l,ut  A.  H.  (tlie  legatee)  will  l,e 
kiii.l  to  my  children,"  such  words  are  inoperative  to  .nialifv  the 
Iciratee's  interest  (o). 

Another  rule  is  that  a  pre,-atory  trust  will  not  l.e  create.l  unless   tWia,„.v  in 
,t<  ..l.jects  are  pointed  out  l.y  the  testator  witli  sufli.ient  certainty    ^''''  "''J-'- 
■  \  ngueness  m  the  object  is  regard.-d  as  evi.lence  that  no  trust  was  / 

inhndod  to  be  created"  {p).  I„  ea.se.s  of  this  kind  the  ..uestion 
sometimes  arises  whether  property  which  is  siveii  u,  \  is  i„- 
t.n.led  (i.).to  be  held  by  A.  for  his  absolute  benefit,  unfettered  by  anv 
tnist  (,,)■  or  (II.)  to  be  held  uj)on  trust  for  other  persons  exclusive 
of  A.  (.) ;  or  (III.)  upon  trust  for  A.  and  other  persons.  The  last  ..ue.sti..,, 
jrcnerally  arises  where  the  testator  states  the  motive  or  purpose  of 
the  sift ;  as  where  property  is  given  to  A.  in  order  to  maintain  or 
provide  for  some  other  person  or  persons.  The  ca.ses  are  discus.sed 
in  a  subsequent  part  of  this  chapter  (s).  Keference  is  also  made  to 
tl..-  important  difference  between  those  cases  in  which  uncertainty 
in  the  object  prevents  a  precatory  trust  from  being  cn-ated  and 
those  m  which  a  trust  is  created,  \:-t  cannot  take  effect  in  the  w.v 
intended  by  the  testator  by  reason  of  the  objects  not  being  defini-d 
with  sumcient  certainty  {(). 

On  the  principle  above  stated,  namely,  that  vagueness   in   the 
ol.jeet  IS  an  indication  that  no  tru.st  was  intv.uled  t..  be  created 
a  suggestion  that  the  legatee's  family  or  relations  shoul.l  b.-nefi. 
!•>•  the  gift,  IS  not  sufficient  to  create  a  trust  (m) 

Theciuestion wasmuchdiscussedintheoa-seof  nn,,u.:.Uh,n.s(r).    ,,,„.,  , 
where  the   testator  devised  freehold  and   leasehold    pio,„.rty  t,.    '%-• 
his  mother  and  her  heirs  for  ever,  '•  i„  the  fullest  confidence  "  'that 


V   Liddmd.  28  Bea.2Wi. 


Kn)  HiLi^jiM  V.  YtaUn,  8  Viii.  Abr.  72 
[I  il ;  I'upe  V.  Pope,  10  Sim.  I  ;  <!„,  Z 
v.».V..H,,Ir.  K..:j  l!;q.K29;(-di.alju.Mtlv 
aiiH  proptrly  ") ;  Ellis  v.  KUi»,  23  W.  K. 
.18i  ("  do  justice  to  "). 

(/'I  I'er  Lord    Truro    in    Urigge    >• 
A  "».v,  3  Mm  &  G.,  »t  p.  -,-,5.     See  also 
Ikrnnrd  v.  Miiuhull,  John.  276  •    Har 
h::dv^   Trigg,  I  Bl-.  C.  f.   i4i  (''  ImpiuK 

be  will  foiitinuo  them  in  the  faniilv  ") 
(71  Jiifra,  p.  8)tr.. 


(r)  Ah  in  .1/,,...,^  v.  Shrnmiii,  .siiiMii, 
p.  Slill.  ' 

(■')  InfiH.  p.  HWi. 

(0  Infra,  p.  ssi>. 

(m)  Harland  v.  Trigg,  I  JJr.  t'.  ('.  142 
anil  liases  i-it,-,|  in  note  {/•)  infra' 

{v)  17  Vfs.  2.W.  1!)  Ves.  2<J!» ;  T.  & 
R.  143  ;  .*<ui£ilon"s  Ijiw  of  I'mp'  •!7(i 
The  case  wa.s  rcfirrid  to  in  detaiiin  Hk 
WxUxams,  [18<J7J  2  Ch.  12. 
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<H\|-.    XMV. 


Wishes  of 
Irslalur 
not  clrarly 
I'xprcHscU. 


(Vitaiiity  ill 
the  subji'fl. 


]>>iibtful 
cxp'ESsioiis 
('X]>laiii(Hl 
by  context. 


aft^T  her  decease  she  would  devise  the  property  to  his  (am 
owing  to  the  form  which  the  litigation  took,  the  question  ' 
these  words  created  a  trust,  and  if  so  in  whose  favour,  wa 
decided. 

On  the  same  principle,  where  a  testator  gives  propert; 
"  having  confidence  "  that  he  will  dispose  of  it  in  accorilau 
his  wishes,  and  the  testator  does  not  communicate  any  w 
a  definite  nature,  no  trust  is  created  {«')■ 

There  must  also  be  a  definite  subject.  Thus,  in  Re  M(h 
testator  gave  a  fund  in  trust  for  his  three  sisters,  adding  : 
are  hereby  enjoined  to  take  care  of  my  nephew  J.  as  may  -se 
in  the  future  "  :  it  was  held  by  Kay,  J.,  that  these  words  \ 
indefinite  to  create  a  trust  in  favour  of  the  nephew  ;  if  tli 
been  a  direction  to  maintain  him,  the  case  might  have  beei 
ent  {>j).  80  if  a  testator  gives  property  to  A.  absolutely, 
direction  that  he  will  at  his  death  leave  the  "  bulk  "  or  "  rem: 
of  it  to  B. :  this  direction  is  too  vague  to  create  a  precatory  t 
Other  instances  of  trusts  being  void  for  uncertainty  in  the 
are  referred  to  elsewhere  (a).  The  doctrine  was  recogi 
Horwood  V.  West  (b),  where  a  testator  recommended  his  wift 
by  her  will  what  she  should  die  possessed  of  under  his  v 
certain  manner ;  Sir  J.  Leach,  V.-C,  assumed  that  if  thes 
had  been  uncontrolled  by  the  context,  the  trust  must  have  b 
for  uncertainty  ;  but  he  thought  that  it  was  evident,  from 
tion  in  the  will  to  the  wife  to  secure  to  herself,  on  a  second  n 
whatever  she  should  posse-ss  by  virtue  of  his  will,  that  the 
intended  the  trust  in  question  to  be  co-exteiii,ive  with  such  d 
i.e..  to  extend  to  all  the  property  the  wife  derived  from  the 

Expressions  sufficient  per  se  to  create  a  trust  may  be  dej: 
their  effect  by  a  context  expressly  declaring  (c),  or  by  ini] 
siiowing,  that  no  trust  was  intended.  Thus,  where  a  testa 
his  property  to  A.  and  declared  express  trusts  of  part  of 
requested  that  the  residue  should  be  applied  in  a  certain 


(ic)  Ueid  V.  Alhinmn,  Ir.  R..  5  Eq. 
a73;  Cieanh  v.  Murphy,  Ir.  K.,7  E<j.  182. 
As  to  the  creation  of  a  power  to  carry 
out  the  wishes  of  a  testator,  see  Ha 
II,  Hey,  [1902J  2  Cli.  8C(i,  cited  in  Chap. 
XXlll. 

(X)  .55  L.  J.  Ch.  418. 

(y)  See  Brond  v.  Beam,  jTost,  p.  87(i, 
n.  (*). 

{;)  LtckiHtie  V.  Lavif,  2  My.  cS:  K. 
197,  referred  to  below,  p.  877  Eade  v. 
A'orfc,   5  Madd.    118;  Pih-ier  v.   Sim- 


vuiiuts.  2  Ur.  221  ;  Punmll  \ 
!)  (,'h.  D.  !)t) ;  Mii^MiHirie  Hmik 
7  A.  r.  321. 

(a)    Hudson  v.  liryimt,  1 
FliHl  V.  Uu'jhea,  ti  Bea  342  ;  ( 
Ilnrrison,  22  L.  J.  Ch.  993; 
Bland, 2  Cox.  349,  and  other  ( 
Bupra,  p.  4*>2. 

(6)  1  Sim.  &  St.  387. 

(rj    Young  v.  Marlin,  2  Y. 
582. 


WHAT   WCIRDM    w,|.,,   (KK.MK    A    lUI  sr 

w,,.  iH^l.l  that  tl.is  exprnssion  „f  wi,),  ,|i,,  „^^ 

,f  „  ...tator,  after  ..tling  a  f..„d  on  his  daw«h..r.s  and  , hn.  ..hi-.'      '  ^^~^ 
V    .Khnl  revokes  that  bequest  on  aceount  of  the  ineonvnnenoe  .'( 

ha.  „«  the  money  fed  up.  and  leaves  the  property  "  to  1 sposed 

of  I.      he  husbands  for  the  «o,h1  of  their  fanni.es  "  :  „o  trust  Jill  b 
o,v.,..d  n,  favour  o    the  w.ves  and  ehihlren  ;  otherwise  the  in.on- 
v.iii.uce  complanied  of  would  eontinue  (f) 
A,«i„.  the  idea  of  a  trust  n.ay  be  exduded  if  the  do,...  is  dven  a   n       , 

w„l,.  discretion  as  to  the  disposition  of  the  pro,,ertv  (A  ""  ' 

.\iui  where  the  words  of  a  gift  exnressK-  >.,.i.>f  I    ' 

enj.nruent  and  power  of  disposition  It.  ,  "  ""'  "'•••'"'"^"   "'-•.•-^if. 

.      ,         ^      ';.        ,         "''"■^'f'O"  ">   the  donee  himself  (,/)    the  ""•'»'"lu'"'. 
natural  construction  of  subseciuent  Dreratorv  (l.\  „•     i    •    .■        ■        l'n-c»t..rv 

e.x,.„..ss  the  testator's  belief  o    wL]    witl.  "     ""  ""•"   """'-'■;  ""' 

.,,,        .     ,,      ...  "'  **'^"  wthout  imposing  a  trust  '■r<»t«>»tru..i. 

1 1..S,  ,n  MeredUk  v.  Ilenra.,-  (/),  where  the  testator'  after  having 
,iv..„  his   eal  and  personal  estate  in  the  fullest  terms  to  his  wi  ' 
d..,.  ned    hat  he  had  devised  the  whole  of  his  real  and  person  i 
..s,a,.    o  Ins  wife,      unfettered  and  unlimited."  in  full  confi,!.., 
an    ^vlth  the  firmest  persuasion  that  in  iier  future  disposition  and 
istnLution  thereof  she  would  distinguish  the  heirs  of  h  s  late  fati    r      • 
In-  d..v,s.ng  and  bequeathing  the  whole  of  his  said  estate  tog^ 
H,ui  entire  to  such  of  h.s  said  father's  heirs  as  she  might  think  b 
deserved  her  i)reference  ;  it  was  held  in  1)    P    that  tJ,„       f 

absolutely  entitled  for  her  own  benefit    I  ord  Fid  I  ""' 

.!„..!*    t  i      -i      ,    ,  "iin-iii,  i^ora  hidoii  considering 

hat  the  testator  intended  to  impose  a  moral  but  not  a  legal  obi  g^ 

dalo)  on  the  words     unfettered  and  unlimit.'d  "     I      i  J,\ 

t:;:;;:r 'ir '° " '"'"- "  -""  '•"  ^'-'-  --^-^  ■» 


(rf)  llim.-'i    V.   Hmist,  23   W.    R    o.i . 

.>/i.//««rrf  V.  Sottidgf,  2  J.  &  H,  7til(.""  ' 

I- 1  Ahjciindrr  v.    Alexander,   2   jur 

I /)  As  in  r«r/,«  V.  Hippf,,,.  5  M«,i,i. 
4.14  I    r,.nu.mlK>nng  always  tlu-  fhurcl, 
"f  IhkI  ami  the  |>..„r   ') ;  //„y  v.  M„^l,, 
:.S..".«..S:   H7<,.Vv.  /;.,»..   I5.si,„: 
■..hx  i>„le  P,,y„e.  2  Y.   &  (..  ,i3,i 
"'"*•""""  *••  ^''■'rfy.  15  Jur.  738   (■•  i, 

''.•«lf    );|>.TVVoo,l.V..C.i„/;,,„„,rf 
.."»."//.  .lol.n«  at  ,,.  287;  futon  v. 

»;"fa.   L,   R.,  4K.1.  151   (■■  to  ,iiH,««„ 

.a.>r,,  il,„,ks  (if,;  A«  Av,„rf,  4  CI, 

-m    {    .|ime    at     liberty  -)  ■      «,. 

//■/*«,».  [|!K)2]lIr.R.  103;   ilrc". 


mick  V.  (Inxinn,    L.    R..    4    Jf     |^    „., . 
.S««„««v..V«//„>„«.  |l!,o3)  I  ,r.  li    nrt 

d..r..,"-T  '""""^ "  'f  >-  "■"■^ 

(r/)     ■•  AliBoluto  •'     |)r„|„.rtv     iiKans 

-.'.  cHviy. .nii„.i,..<ii,,' ,,/„t..;  ,,,;;•' »- 

»    *-■!.    ()^.{;    and    per    \V(mhI.    V -l' 
f„Hl/rey  v.   (I,d  h,,.  2  S    R    |(i 

(A,  Necus,  if  the  word,  are  impera- 

Am«,  V.  AV„«,.  ,2  U-.  k.  rm-.'c.rl.: 
V.  (hnhiiin,  ih.  <)!(;j. 

0)   I  Sim.  .-,12.  10  lYi.  3f^j. 

(y)  See  also  U'roy  v.  /7,„*/,  4  1,.   (-j, 
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.IMP.  xMv.  wife  ••  for  litT  own  us."  and  bont'fit,"  wiiiphHl  witli  a  sufJHcs 
sill'  .slioulil  dispose  of  it  anionpst  lior  childron  <ir  family  (k) 
a  gift  to  the  testator's  wife  to  be  disposed  of  "  by  her  wi 
way  as  she  shall  think  pro|M'r,"  with  a  recommendation 
tiispose  of  one  moiety  among  her  own  relations,  and  the  otii 
siuh  of  his  own  as  she  shouhl  think  i)roper  (/)  ;  and  on  a  ■! 
t4'stator"s  wife  for  her  absolute  use  and  benefit,  "  trusting! 
wdl  tlo  justice  to  any  children  we  may  have  "  (m). 

The  subject  of  gift«  of  this  nature  is  considered  more  in 
a  subseijuent  part  of  this  chapter  {«)• 
M<il-  It  remains  to  notice  the  ease  of  Ware  (or  Wtwe)  v.  M. 
where  the  testator  devised  and  bequeathed  all  his  real  am 
property  to  his  wife,  her  heirs,  executors,  administrators  t 
to  and  for  her  sole  use  and  benefit,  in  full  confidence  that  i 
in  every  respect  appropriate  and  apply  the  same  unto  ai 
benefit  of  all  his  children.  Sir  J.  Parker,  V.-C,  decided 
widow  took  a  life  estate  with  a  jwwer  of  appointniei 
the  ..hildren.  No  reasons  are  rei)orted.  If  the  words  "  ii 
fidence,"  &c.,  created  a  trust,  it  is  difficidt  to  see  how  t 
could  take  any  beneficial  interest  whatever  :  and  if  tiiey  ( 
is  eijually  difficult  to  understand  how  she  could  be  entit 
than  the  whole. 

The  authority  of  the  V.-C.  has  given  some  current 

-  .luestioncU.  decision  (p).  But  the  better  opinion  is,  that  in  such  a  cas 
is  imposed  on  the  widow.  In  tlie  first  place,  the  wonl> 
sole  use  and  benefic  "  prima  facie  exclude  the  notion  of  t 


{k)  Willmina  v.  Williainji,  1  Sim.  N. 
S.  358.  See  also  Webb  v.  Wools,  2  Sim. 
N.  S.  2t>7  ;  White  v.  liriijgs,  1.5  Sim.  33  ; 
J{r  lUmd.  4  Cli.  1).  238  ;  Parnall  v.  Par- 
nail,  !•  t'li.  L).  'Mi;  and  the  following 
cases  iK-aring  on  the  subject.  Winch  v. 
hriilton,  U  t<im.  379;  Bnrdswell  v. 
liareUitfll.  »  Sim.  319;  lltukiMon  v 
lliid'ie.  I.-)  Jur.  738;  Fox  v.  Fox,  27 
Heav.  3(11  ;  (Iretii  v.  Marndrn,  1  Drew. 
(i4»> ;  MCulloch  v.  M'CulUh,  11  W.  R. 
.W4. 

(I)  ,li,hii/iton  V.  Roielandi,  2  l>i'  (i.  & 
S.  :IM.  Sec  also  Pope  v.  Pope.  10  Sim 
I  :  M-MiiuUn  v.  M-Ali,iden.  Ir.  R..  II 
E<i-  21'J  ;  Morrin  v.  Morrin,  1!)  L.  R.  Ir. 
37.  The  cases  of  Wood  v.  Vox  (1  Keen, 
317,  2  Myl.  &  Cr.  «84)  and  Irrine  v. 
SiUlimn  (U  R.,  8  Eq.  073)  are  Kome- 
liiiies  referred  to  as  bt-aiing  on  the 
suhject,  but  they  seem  to  the  editor  to 
relate  more  properly  to  the  matters 
treateil  of  in  the  subsequent  sections  of 


this  chapter  (post,  pp.  s!i.") 

(m)  Ellis  V.  A,7/i>,  l':t  W. 

(«)  Post,  p.  8'.t.'>. 

(r,)  21  L.  J.  Ch.  3rjri,  Hi. I 

(p)  Uully  V.    Crnjor,   L'l 

ShovtUon  V.  HhovelloH,  32 

C'urniek  v.  Tucker,  L.  K., 

Le  Marchant  v.  Le  Marrhn 

Eq.  414.      Curnick  v.  '/'c 

Marchant  v.  Le  Mu'rhnnl 

lowe<l  by  .lessel,  M.K.,in  H 

and  Temnit.  8   Ch.  1).  .'>4l 

In     Cudfrey    v.    llodfrey. 

-,54,   Wood,  V.-C,   refuse 

what  interests  the  widow 

took.     It  seems  doubtful 

Curnick  v.   Tvcker  a  diel 

dersley,  V.-C,  in  Paliim  ' 

2  Drew.  221,  was  corr»>etl 

»»  a  surrender  by  him  of 

which  he  enforced  in  H  ('''- 

(q)  See    William.^  v.    II 

other  cases  cited  supra. 


WHAT    \V(IHI»s    wil.l,  (liKMK    .\     tl!l  V|. 

m.i  in  fh.-  socon.l  plac.-.  tin-  t.-ml.-n.v  at  Hm<  pivstnt  .lav  i,.  not  to 
itiMplv  a  trust  from  siid,  wor<l«  us    •  in  full  .onfHicnci-.""    Thus    in 
l{.  Il„t,hi>mni  und  TvH,n,t  (r).  whon-  a  t.-sfator  gavv  all  his  .rai 
aihl  personal  estate's  to  his  "dear  wif..  ahsoiutHv.  with  full  im.w.t 
for  her  to  dispose  of  tho  saino  as  she  may  think'fit  for  the  hon.-fit 
,.f  in.v  family,  having  full  contidcnrt.  that  she  will  do  so  "  it  was 
|,..M  hy  Sir  (J.  .IPHsol.  M.K.,  that  tho  wifo  took   al.solutolv      Mr 
i-,.MSMl,T.'d   the  ease  undistinguishal.le  from  l,,„„U  ^■    f-„mrs  (v) 
vvli.n-  a  testator  gave  his  estate  to  Ins  wi.low  •'  to  I,,,  at  her  .lisi.osal" 
111  uiiv  way  she  may  tinnk  best  for  the  benefit  of  herself  and  fa,„i|v  " 
iijMm  whieh  a  strong  opinion  was  expressed  bv  the  L  .l.f    that Ho 
trust  was  ereated  :  but  assuming  that  then,  was,  it  could  not  be 
..xt.nded  to  n.ean  a  trust  for  the  widow  for  life,  with  remain.ler  for 
til.' .  Iiildren  in  such  shares  as  she  might  think  fit  to  dire<t  {t) 

It  should  be  o})8erved  that  in  some  of  the  eases  where  Sir  I 
I'arkers  construction  has  i)revailed,  there  has  been  a  reference  t.i 
the  donee's  denth  as  the  time  when  the  recommenaed  .lisposition 
was  lo  take  effect  (»)  ;  an.l  this  may  have  been  taken  as  marking 
the  point  ot  time  when  the  interest  of  the  other  beneficiaries  was 
to  .onimence,  as  well  as  negativing  the  widow's  right  to  dispose 
of  tiie  corpus  m  her  lifetime  (.).  But  the  distinction  is  discoun- 
tenan.ed  by  Meredith  v.  Henenje,  and  Johnston  v.  Rowtandx  and 
,1.  expressing  his  dissent  from  the  construction  in  question'  Sir 
(J.  .Jessel  drew  no  distinction  between  the  cases  where  such  a 
reference  existed  and  where  it  did  not  (w). 

In  Re  Byrne's  Estate  (x)  the  testator  gave  property  to  Lis  wife 
•■  to  he  iield  by  her  for  her  own  and  all  my  chihiren's  use  and  beiH-Ht 
li.it  1  leave  it  entirely  i„  her  power  to  fix  the  portion  that  each  of 
Miy  .liildren  is  to  get  out  of  my  property.'     It  was  held  that  this  di.l 
not  impose  a  precatory  trust  on  the  wife,  but  that  she  was  a  trustee 

14  Sim.  rm  (l.ut  hrre  the  »„r,|.s  w.ir 
only  "  to  he  hem  iiicl,.p,.:„k.,„  ,„•  1,,.^ 
Iiu.sl)aud  -as  to  wliich  sre  a!-.,.  .Stnhl,.., 
V.  Annjnn,  3  My.  4  Cr.  513) 

(••)  In  Hart  v.  Tnln',  18  B.av.  -|.-.. 
I  U.T.  &  S.  418,  tlim-  wasHi.  ,.x,,„,H, 

ii'toniiiK-iKlmioii      not  to  ilo  so. 

(«•)  It  should  be  noticed  that  in  AV,/,/. 
/.'//«  V.  .S> '!//-/  (2t  W.  H.  782)  flii-r.-  was 
a  Klft  of  pmiKMty  to  tl...  1,-statois  wifr 
al.sol„tely  i„  the  full  l„.li..f  iha,  «(„■ 
would  so  dispose  of  it  hy  deed,  will  or 
otherwise  that  at  her  .lecease  the  whole 
mirfit  he  (.,,.aiiy  divi.led  Ix-tweei.  his 
children,  aii.l  .Jessel,  .M.R..  held  that 
this  created  a  trust  for  the  childif  •! 

(X)  29  L.  R.  Ir.  2,50. 


mr, 


I  IUI-.   wix. 


{,)  8  t'h.  U.  .-.40. 

(.1  1..  R..  »i  Ch.  597.  «<.e  also 
Mariili  \.  Mnttelt,  L.  R..  14  Kcj,  4!t ; 
Hi  Adiinix  uvd  Kennitujton  Vmlry,  27 
ell.  I).  :i!t4  ;  MuKKwrie  hank  v.  Jlai/nor. 
7  .\|i|i.  (-'a.  321.  These  eases  are  re- 
ftrinl  lip  again,  post. 

1/1  See  He  Haly'M  Tru»h,  23  L.  R. 
Ir.  i:tii,  whiTc  the  legatee  (a  married 
aiMimii)  predeeeased  the  testator,  and 
il  was  held  that  the  children  were 
iiititled :  the  question  whether  the 
mother  took  a  life  interest  therefore  did 
not  arise.  In  that  case  the  trust  »■»-; 
iiiiperatiie. 

(»)  dully  V.  Vrt<jof,  24  Beav.  185  ;  A,.- 
Mnrchiiiil  V.  Le  Marchant,  i,.  H.,  18  Kcj. 
t\i;  (Mmundeley     v.     Cholmonddeif, 
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TRUSTJ*    .VNII  THIWTKKH. 

for  lieraolf  aiul  thi'  cliiltlri'ii,  with  a  large  discrotionary  | 
determining  the  children'M  jM»rtions.  The  case  somewhat  r 
Crockett  v.  Crorketl  (if). 

Another  important  restriction  on  the  doctrine  of  precatc 
was  laid  down  by  Sir  K.  1'.  Arden  in  MitHm  v.  Kei<fhli-if{z),  i 
the  general  principle  with  regard  to  precatory  trvists:  "  \ 
any  person  gives  property,  and  points  out  the  object,  the 
and  the  way  in  which  it  shall  go,  that  does  create  a  trust  {> 
he  shews  clearly  that  his  desire  expressed  is  to  Imj  cont 
the  party,  and  that  he  shall  have  an  option  to  d  *•  .i  i 
(pialificati(m  was  a{>proved  liy  the  House  of  Lords  in  i 
BoiujhtoH  (6),  and  the  decisions  in  several  other  cases  hav 
wholly  or  partially,  on  it  (c). 


Limits  of 
the  (liK'trinr 
nf  pn-cfttiiry 
tnuU. 


InstanceH  of 
words  bciiifT 
too  indetinitv 
to  create 
a  trunt. 


With  regard  to  the  general  doctrine  of  precatory  trust 
began  to  arise,  even  in  Mr.  Jarman's  day,  whether  it  had 
carried  too  far;  he  remarks  (r/),  with  reference  to  tl 
which  in  broad  v.  Bevnn  {e)  were  held  to  create  a  trust : 
cases  suggest  a  doubt  whether  such  words  would  now 
similar  construction,  for  the  Courts  seem  to  be  sensible  1 
have  gone  far  enough  in  investing  with  the  efficacy  of  a  ti 
expressions  of  this  nature,  which,  it  is  probable,  are  rarely 
to  have  such  an  operation.  Accordingly  we  find,  of  lat 
strict  and  uniform  recjuisition  of  definiteness  in  regard  to 
subject-matter  and  oi)ject8  of  the  intended  trust,  than  can 
in  some  of  the  earlier  adjudications."  The  cases  rcferr 
Mr.  Jarman  are  Curtis  v.  Kippon  (J),  Abraham  v.  A'niar  (<, 
Moore  (A),  Meredith   v.   Heneage  (t),  Bemon  v.  Whikam 


(y)  2  Ph.  rt53 :  post,  p.  893. 

(:)  2  VVs.  jun.  333. 

(«)  ■■  Everything  in  that  j)a.'4.'<aKi',  to 
my  mind,  turns  upon  ttie  rmphasis 
whiuh  is  to  Ik-  attributed  to  this  expres- 
mm,  '  tlie  way  in  which  it  shall  go.'  If 
it  means  '  the  way  in  which  it  Khali  jjo  ' 
— imperatively— I  do  not  quarrel  with 
it :  '"  per  Lindley,  L.J.,  in  lie  Hamil- 
ton, (18ilo|2Ch.  at  p.  372. 

(fc)  U  CI.  *  F.  .-)13. 

(f )  Ex  iKirh  I'ayiH.  2  Y.  &  C.  liSli ; 
Curtis  \.  Hi/ipijii.  5  .Madd.  434;  llnum- 
V.  House,  31  L.  T.  427;  anfiir  v. 
Oreene,  Ir.  R..  3  E<|.  (>29 ;  Ltfrny  v. 
Flood,  4  Ir.  Ch.  R.  I  ;  He  Harbison. 
[1-)02J  1  Ir.  R.  I'X 

id)  First  I'd.  11.  3)8. 

(e)  I  Russ.  Sil.n.  In  that  case  the 
testator   bf<iucathed    to    his   daughter 


Aiui  a  small  annuity,  ami 
"  I  also  order  and  direct  my 
to  take  care  of  and  provide  i 
daughter  Ann  during  her 
liequeathetl  all  his  jiropcrty 
and  a|>|H>intcd  him  sdle 
I'lumcr,  .M.R..  held  that  th 
was  eiititle<l  tn  Iiave  a  pnn 
for  her  out  of  t:  e  residue  in 
tiie  annuity.  Comjiare  the 
HiK/re,  ante,  p.  872,  in  whii 
referred  to  and  distinguishe 
/Jfivin. 

( ^ )  3  Madd.  434. 

(<j)  I  Russ.  .lOO. 

(A)  1   Sim.  534.     See  also 
linker.  !8  Beav.  37-'. 

(i)  1  Sim.  542. 

(>■)  5  Sim.  22. 
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WHAT   WiHil)S    wil.l,  CKKATK    .\   THl'sr. 

V.   M.iMvr  (k).  Url,„„r,   v.  h,n,   (/),  //,„„,„„/  ,..  \V,„,  (,„,  „,„,  /.^ 
fmii,  I'liifiie  («), 

S.,.,..  of  tlM>«.  .a.s.vs  ,.r.M. |,.,J  „„  ,i„.  ,,H,u.ipl„  that  ..von  whoro 

tl„.  .V..1.I8  us..,l  l.y  tl...  t..st«f„r  to  ox|.r..s.  his  wishes  would  n„ 
tl,..  ii.tliority  of  tlu.  .l,.,i.sio„H  u(,,.v,.  n.f,.rr.-,l  t<.  („).  h,.  M„(liH..nt 
to  . ,.  af  a  trust,  thoy  will  „ot  Imv.-  this  efT.vt  if  th.  sul.i.rt  .nutt.-r 
„f  tl„.  trust  IS  not  .l..f.,u-<l  with  r..rtainty.  Th.r,.  an-  oth.-r  ras.w 
to  tl„.  .sanu.  ofT....t  (,>).  Iud..,..l,  the  rul.  is  .xpn.ss'v  r....o«„i^.,.l  i,', 
all  statHiient*.  of  th.-  K«'»H-ral  .l(K-triii.'  of  pn-tatorv  trusts  («) 
Af..-r  discussing,  tl...  casos  ahov..  r.-f.-rrcl  to,  Mr.  Jaru.an'  nmkos  Mr.  .,,.„.,..■ 

th- lollowuig  renmrks  (.)  ;   ••  Su.h.thon.is  th.  lo„«train  of  dorisions   '1 ',^^  "•«■' 

an.s,n,.  from  th.  neglect  of  t.-stators  ,-lo«rly  to  .listinguish  l,ctw....u   '■'- 
o.xiwvss,ons  wh-.h  an.  meant  to  im|.os..  a  trust  or  ..hiigation    an.l 
thos,.  which  are  intende.l  n.erely  to  ineulcat.-  th,.  dis-harf-eof  a 
mora!  duty.     At  one  ,K.ri.Kl  the  Courts  seen,  to  have  been  so  astute 
m  .l,.t....tu.g  an  .ntention  to  create  n  trust  when  wrapped  in  the 
,h.sgu,M.  of  vague  and  an.l.iguou.s  ...Npressions,  as  ahnost  to  take 
from  a  testator  the  |K,wer  of  intimating  a  wish  without  creating  an 
oMi^-ation,  ..nless,  mdeed,  hy  the  use  of  wor,ls  distincflv  negativinir 
tluM„ntrary  c-v  nruction.   Hut  though  a  soun.ler  principl..  now  ,.re 
vaiis.  the  p....  .<oner  will  perceive,  in  the  state  of  the  authorities 
tho  .strongest  u.centive  to  caution  in  the  en.plovn.ent  of  words  whi.l." 
may  ,.ve  r^,-  to  a  question  of  this  nature.     If  a  trust  is  intende.1 
to  Ik-  .  reated,  this  should  be  done  in  clear  and  explicit  terms  •  and 
if  not,  any  request  or  exhortatiot.  which  the  testator  miv  ch.M,se 
to  .nfmduce.  should  be  accompanied  by  a  declaration,  that'no  trust 
or  legal  obligation  is  intended  to  be  imposed  " 

.Since  >lr.  Jarman  wrote,  the  reluctance  of  the  Courts  t,.  construe  m.,..,. 
vague  expressiotis  of  wish  or  advice  as  creating  precatorv  trusts  ■'•--"-." 
lias  increased.      In   Lmbe  v.  Ka,nes  {,).  .lames,  L../.,  said  ;   ••  j„   .t :,';.•;;;.' ™' 


Ui  II  Sim.  568. 

(/I  i  My.  &  K.  107.  .Mr.  .Jarman 
jKUtits  out  (first  cd.  p.  Ml)  that  tlii; 
kntiUKr  iif  ttie  will  in  this  vam-  hroiiylit 
it  witliiti  the  priiioiplu  of  UyniiK  \. 
Hnii-tiii'.  uikI  the  other  cages  referred 
tu  ante,  p.  Siilt. 

(m)  I  Sim.  &  St.  .387.  This  case  is  re- 
f.Tffd  t«  .ili.ive.  |).  872. 

(1)  2  ^ .  &  C.  (i3«.  See  also  Kniyfit  v. 
K«ighl,:i  Heav.  148:  H.e.  iioni.  Kriiijhl 
V.  Honf/hhii,  11  CI.  &  Kin.  SIS  ;  Le/ny 
\.  Fluid.  4  Ir.  t'h.  Rep.  I  (in  which  jireat 
rr|i»!:.-:-  ws-  plsfn!  uti  thc  foct  tjut  (lie 
ifipnilMluiri  of  the  devi».-e  wan  re<|iiired 
II  the  eoiuliU't  of  the  person.s  clainiiuk' 
ni'Miiisiiue  triistc  if ;  the  force  of  which 


re«iii,.,ilion  must,  how.ver.  dep,n.l  „„ 
cirt'iimstances.  Iiu„.s,rv.  Ki„„.„r  -xjii 
I'J,.);  V«„y/,  V.  lJ,in,lm,i,  l>  .\I„„  j.' 
( .  (  .  2ti8:  .)/,;«rf  V.  Maud.il  lUav  til.-,' 
.S<-»«  V.  K.y,  3.-,  |{..ttv.  2I»I  (,«  to  on,.: 
Imnl);  but  see  .l/„/„„e  v.  O-Conn.r, 
i  LI.  &  V-tt.  40.5. 
(o)  Ante,  p.  Stilt. 

{/>)  fade  V.  Kad,,  .",  Ma-lcl.  118- 
t  aimer  v.  Simmnmh,  2  l>r.  221  See 
lUso  WilUiims  V.   Willmm^.  |  .s'im.'  .\'  ,s 

.'i.-iH.  

(q)   Ante,  p.  871 
(r)    Kirst  ed.  p.  344. 
(")  L.  K.,  OCh.  -.117;  snpra.  ,,.  87.-.. 
'•f  course     the  ,',K;In,„.   lai.l   ,|,'«„    ;„ 
Lnmhe  v.  hi„H,-<  .l„es  n.it   a|.plv  if  (he 


H7H 
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hwriug  ftt*    ..f»>M   •am-  'it.'d     I   rouM  iu>l   li  1|'  lefUiii 
offitiouu  kinan.'.-w  '  '  tin-  <   mrt  <.f  ( iiaiiarv    ^  int.'r|HK*ii! 
where  in  nmiiv  <•«»<■>  tl»-  fallifr  of  tlu'  fuinilv  n-  vcr  mi'ui.l 
tnislu.    must    Imvc   hfi'U   »  viy  nii.l    kiiidn •.•«•«    md.M'.l 
iliMfriiH-  thus  «>nun(MM    <1  was  folhwwl  l»y  J«k-I.  M.H..  In 
M»IU>r'{t)  and  /^»'  Ihit'himon  and  T-^.mtit  (n),  iitid  appr 
the  .ludiiial  t'oniiuitt.-.-  in  .U«^*»or»,    /*«nA  v.  //./</it<.c  {'i 
ca*if  the  U»Uiior  njaw    to    his  widow  ilu-   who!*-  i>f   ' 
"  \Mmg  confid»'»>t  tliat  -Ih<.  will  act  )y\^\  iv  t^»  (>»r  ihildin.  m 
th«'  same  when  no  l<>np     m,uirpd  hv  h«-r  "  .  and  it  was  1 
Mhe  tuok  absohitcly. 

lir  .W..».».  In  Re  Adams  .,nd  ih,    K<  ■    imjUm    ^    ^Irtj  («•)-  a  toslator 

liis  ri'al  and  personal  i-'atc  and  effc  .s  to  his  *'\l        in  t 
dencc  "  that  h1h>  would  do  what  was  right  as  to  tlip  ilisimsa 
Iwtwt'fii  his  chikhvn  eit '!»"r  in  her  lifetime,  or  by  will  .if».  i  Ii 
It  was  hehl  by  tlie  Cotirt    f  .V|>p<al  (aliirining  th.-  .1. 
sitn,  .1.).  that  tliet^o  worils  gave  to  the  widow  an  ab^     tt^ 
unfettered  by  any  tni>t.     Cotton    L.J.,  said  :  "I  i         i 
tion  in  saying  myself,  tliat  I  th  ak  some  of  the  ot        a 
went  a  great  deal  too  far  in  ho  ding  that  some 
apparing  in  a  will  were  suftieie    i  to  <reate  a  tnist       i  m 
confiiline.'   if  the  rest  of  the  cowext  ahetvs  that  a  nu  '  is 
may  nmk-  a  trust,  hut  wliat  we  have  %*•>  look  at  m  tk  *li 
will  which  we  have  to  c(»tistrui' 

ff.  /*.;/!//'«.  In  Rv  Ditfjlfi  u),  where  a  t-^tatrix  gave     '1  her  pr< 


daughter,  adding  "  and  it  is  i 
annuity  of  2!)l.  during  her  life 
that  the  will  created  no  trust 
'  to  the  daughter 
attention  to  the 
lust  as  uncertaiiit 
nstruing  the  w 
oukl  cause  embarra- 
eoniing  I  ■  th'   same  conclu 
later  cases  have  established 
consider  in  eatli  particular  (^ 


a  re(j 
reason-, 
said  . 
for  iiot 
a  trust 


desiti  ?'«t  sOie  alhws 
!  wtt.-  uefd  by  the  ■    = 
barge  as  to  th'     > 
,^  ?t  m»'^    V  hei 

men'    t.  ' 


rea- 
wliai 


lanuiiaKO  i.f  the  will  bs  iiniK-rativ 

Hf   lliihj's    Tru    >.   23  L.   R.   li      >■■ 

ante.   ]>.  H1'>. 

(()  fl  ("h.  I).   22jV     > -e  Clintrn  I'j  v. 

lUnrnUu.  :'.!    !-  R.  i'     '30. 

(«j  8  bh.  1).  540,  s-     r«.  p.  *»7-" 

(i)  7  App.  Ca.  321       :\'  to  tl'e  u-e  of 

Wiinl  '■  justice  ■"  ill  jiitts  "l  thin  Itinil.  >t'c 


►■ 

.t  r! 

■  1  w 

s  ; 

M  L. 

:     .•         V. 

22. 
27' 

tliiil. 

a  I 
at 

>.  2.">3. 
\i.  257. 
p.  2.'iH. 

\S  i 


A   I  III     r, 


M7& 


.J'J,   27  t  h.  I).  :t!'l 

,55L..I.('li.  4llaiii.. 

iirtf    V.    Itiniil'iHtiltl.    Ii' 


/ 


.,f  A 

iii-t  ■■ 


'   '"''IIK'ttth    1 1 

'il  it  was  |ii>|,| 
■  V.  L..I.I.)  thai 
1(1    ilown    III    /*>■ 


In 


m  III' 
i.rrfiiiiiiii.t 
(...ipntv). 
th. 
a.-.i  ■ 


jilV 


IC'h 

u    li 

'"'  lam  ami  I 

'•''  .     liOjM'S     tDtil 

i'l  TIm'   |>niiii|»li 

i  l>v  flic  r..urt  of  ApiM'til  (KsliiT.  M  l(    i 
1  )  111  /////  V.  //<//(/,). 
tH    of   |in'<a(<(i\    tni.Hts   was    (li.snHH.-.l     • 
at  ciiM'  a  U'.stator  giivi-  his  icsiduaiv  . 
-,  cxci  utorn.  iidiniiiistia  Dis  and  ussij. 
i<inlid.'ii.f  that  sh.-  will  carry  out  riiy  « 
tici!*ar»,"   namely,   that   nhi'   would   |ia\ 

•licy  ot      ,iinjii. II  her  life  (which  was  her  <»«» 

!  mI,p  w    „ld  l.y  her  will  l..,vc  the  ninricys  payahf 

and  ali-.i  th«>  money«  |iayat)Ie  a(    the  testuti.rs 

n  i.^pc  t  of  a  (xilicy  on  hi«  life  (which  was  the  L'statorV 

)  to  ■■  H  daii^diter  Lucy,  and  he  a|)|...iiacil  his  wife  and 

person  executors  and  trustees  of  his  will  :  it  was  held  j.y 

and  A.  L.  Smith,  L..F.F.,  atlinnin;^  the  decision  of  Homer,  J.. 

ifc  wu.  not  put  to  h.T  election  i-  "o  her  policy,  «nd  that 

•  testator's  residuary  estate  absohiteiv.  unifettercl  l.v 

rust.     Hiphy,  L..I..  ilissente<l  (»/). 


■     it 
» (rfilt 

'-■). 
her 
II  tlw   f>' 
I. 


/.     'I  .//,., 


The  pre.s.nt  .-tate  of  the  authorities  on  the  sul.je.'t  is  not  altogether  iv.. . ,  i  m  i 
sitisfacti.ry.     "  It  wouM,"  as  f.indley,  L..).,  remarked  in  the  case  •••  Vl.Vl"»."  " 
last  rite,!,  "  bo  an  entire  mistake  to  supiM.se  that  the  old  doctrine 
(,f  privutory  trusts  is  abolished.    Trusts     i.e.,  e(,uitable  obligations 
to  deal  with  proi)erty  in  a  particular  way     can  be  imjiosed  by  any 
bnciiaf;.-  which  is  clear  enough  to  shew  an  intention  to  impo.se 
iIrui."    The  difttculty  is  to  say  how  far  the  old  decisions  are 
liimiinii  authorities  in  cases  where  th.'  language  u.sed  is  practically 
identical.     It  cannot  b<«  questioned  that  the  leaning  of  the  f.mrts 
St  the  present  day  is  against  the  implication  of  a  trust  from  j.re 
1  at.,ry  words  ;  nor  can  it  be  questioned  t  hat  this  tendency  is  a  souiul 
"lie.    A  will  is  a  bu.siness  document,  in  which  the  use  of  diplomatic 
nr  .(.urteous  language  is  unneces.sary,  and   it  is,  as  J.opcs.  L.J., 
remarked  (e),  "  inconceivable  that  a  testator  who  reallv  nu-ant  his 


(«)1I8W]  2  Ch.   370;     R.    r„„„ll„. 

:i''ii)|  I  Id. :'!!». 

''||Ih:i7!  I  g.  B.  483. 

.,  itSSlTi  2  Cfi.   12. 

!(/l  h'r  \\  itlidini  wa.s  fiillDwed  in  He 
"MAVW.  \\<.m\\  Ch.  -.4!l,  when-  «  twin- 
tii\   j,'.i\i-    hir    |ir<i|)<'rly    tu    |..r    two 


iliiu^'htcrs  fdi  tli.ir  ahsolut,.  ih..  and 
lii'iii'lit,  and  addinl  an  r\|,ns;<i(iii  i>f  liii- 
••  desire'  tlial  ilwy  sh';!!!-!  .liiriu  ^  tl„. 
lifetime  f  llieir  iiKitlu,  |iiu  |,|in  a 
eeitain  |i.=    ■  ..f  Iheir  in,-,  ,„  . 

(')  //.'.     .  //,7/.|l,S<t7|  1  ().  I!.  |,  »SS. 


880 
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CHAP.   XXIV. 


hope,   rec'omnieiulation,  confiilencc  or  retjuost  to  be   ini] 
should  not  cxprcs-s  his  intention  in  a  mandatory  form." 

But  such  ea.ses  do  occasionally  happen.  Thus  in  I 
Kymer  (ee)  a  testatrix  "  requested "  her  sister  to  peif( 
wishes  fcxpres.sed  in  her  will,  and  gave  various  directions  a 
disposition  of  her  property:  it  was  held  by  Jessel,  M.R.,  I 
created  a  precatory  trust. 

In  Comiskey  v.  Boirrimj-Hnnburi/  {I),  the  testator  gavt 
wife  "  the  whole  of  my  real  and  personal  estate  and 
absolutely,  in  full  confidence  that  she  will  make  such  use 
I  should  hav  ■  made  myself,  and  that  at  her  death  slie  wi 
it  to  such  one  or  more  of  my  nieces  as  she  may  think  fit 
default  of  any  disposition  by  her  thereof  by  her  will  or  to; 
I  hereby  direct  that  all  my  estate  and  property  acquire 
under  this  my  will  siiall  at  her  death  be  divided  amonj; 
viving  said  nieces."  It  was  held  by  Kekewich,  J.,  and 
Court  of  Appeal  (Vaughan  Williams  and  Stirling,  L.J.I.. 
Hardy,  L.J.,  dissenting)  {</),  that  the  widow  took  absoli 
iier  own  benefit.  But  this  decision  was  reversed  by  the  I 
Lords,  and  it  was  held  that  there  was  an  absolute  gift  of  the  t 
property  to  his  wife,  subject  to  an  executory  gift  of  the 
her  deatli  to  such  of  his  nieces  as  should  survive  her,  eq 
more  than  one,  so  far  as  his  wife  should  not  dispose  by  w 
property  in  favour  of  the  surviving  niece  or  nieces,  or  an 
more  of  them.  This  construction  (which  was  founded  on  t 
will,  and  not  on  the  testator's  use  of  any  particular  wo 
strengthened  by  the  becjuest  to  one  of  the  executors  of  "  s 
not  exceeding  150/.  as  my  dear  wife  may  decide  upon  " 
testator  intended  her  to  be  absolute  owner  of  the  property 
was  senseless.  The  question  of  precatory  trust  did  not 
view  taken  by  the  House  of  Lords,  arise  at  all. 


Where  no  Whenever  it  is  a  question  whether  a  tnist  has  been  create 

trust  created    tjjg  consequence  of  holding  the  expressions  to  be  too  vagu 

iibsolutcly.       creation  of  a  trust  is  that  the  devisee  or  legatee  retains  tlie 

for  his  own  benefit ;  and  in  this  respect  such  cases  stand  di.sti: 

from  those  {h)  in  which  there  is  considered  to  be  sufticieii 

tion  of  the  testator's  intention  to  create  a  trust,  though  tin 


(ff)  7  ell.  1).  181;  nnr-.  ii.  8l>8,  i  nio 
{'),  Re  «mW(i/.  ll!tMt|  I  til.  :;i.'i. 

(f)  [lUOoj  A.  C.  84.  Si-c  C'haii. 
XXXIlt. 

(!/)  A'e  llnnha>!i,  [HH)4]  I  Cli.  415. 


(A)  Stulihti  V.  Sargon,  fou-t 
like,  t'lirporiitiuii  of  UloiiriMr 
niitc,  p.  481  ;   Hriyyi  v.  i'tn» 

*  «.  rf2r>:  :» .M.  &  (U<n\.  .M<i. 


WHAT    U(.IU..s    MILL   CKK ATK    A    THl  .ST. 


N'^l 


'  ini-.  N\u. 


-Miaililn;    i,f 
llKTllll. 


n    ,t  a,v  .mcortain  :    a  state  of  tl.i„«s  wl.ich.  .,f  c-our.s...  lot..  i„  ,|,.. 
..  .,„.  of  tlu.  ,vsuh,ar.v  d.-vise.  or  l,.jjat.....  .„•  of  ,1,,  |,ei,.  ,„.  nex, 

of  km  (as  the  case  may  b.-).  to  ti.e  .H.neH.ial  ow.ur.slM,,  (,)  |„ 
tl,..  latter  c  ass  of  cases  there  is  no  uncertainty  as  to  the  intention 
..  -reate  a  trust,  hut  nu.ely  as  to  the  ohjeet.s  :  n,  ,he  other  elass 
of  ,asos  ,t  .8  uncertain  whether  any  trust  i.s  inten.ie.l  to  be  ereite,! 
Hut  masmuch  a-  uneertainty  in  the  object  furnishes  a  .stron,  ar-n  -' 
.n..Ht  l.a  a  testator  d.d  not  intend  to  create  a  tru.st.  it  is  ^bvi.^.s 
that  .he  two  .Ias.ses  of  cases  are  intimately  conne.ted  with  each 
otlH...     ^or  the  rule  that  a  certain  subject  and  a  .ertain  objel  1  . 

....ssary  to  consftute  a  trust,   vhere  the  wor.Is  used  are  prvato  v 

'■  ^'"*''*  "ot  n^«'a»  that  the  subject  or  object  ,nust  be  so  d..f!,,    i    "'"'"""■' 

..,at  .  can  in  f.ct  be  ascertained  by  the  (Jirt.     a'   rICa  ^^^^^  i^j^ 

'"•  "'"  '"f  *  "f   -•    -  ^'^  ••  tl-  person  nan.e.l  in  such  a  pa,.     •■   S.^"- " 
where  no  such  paper  .s  found,  or  -  for  such  objects  as  I  ha  e    on-    '-" 
nnnncated  to     the  donee  where  no  such  con.n.unication  has  be". 
.na<le  0),  would  completely  exclude  th,-  donee  fron.  all  beneticia 
interest    although  ,t  leaves  the  object  wholly  una.s..ertained  (/ 
But  what  .s  meant  by  the  rule  is  this  :   in  ascertaining  whether      e 
precatory  words   .mport   merely   a   reconunendation    or   whet 
the>  nnport  a  definite  imperative  direction  to  the  donee  as  to  lis 
nuKle  of  dealmg  with  the  proin-rty,  the  Court  will  be  gui.led  bv  t  he 
consKlerafon  whether  the  amount  he  is  re.juested  to  give  is  certain 
or  uncertan,  and  whether  the  objects  to  be  selected  are  certain    " 
uncertau,.  and  ,    there  is  a  total  absence  of  explicit  direction  a 
0  t  e  ,uantum  to  be  g.ven,  or  as  to  the  objects  to  be  selected  1  v 
.  e  donee  of  the  property,  then  the  Court  will  infer  fron.  the  cira.  ' 
. tance  of  the  testator  Laving  used  precatory  words,  expressive  ov 
'  f  1.01.0,  desire  or  request,  instead  of  the  formal  words  .s„al  for   he 
creafon  of  a  trust,  that  those  words  are  u.sed,  not  for  the  pur  ,1 
of  creatn,g  an  .mperat, ve  trust,  but  simplv  as  suggestions  on       , 
part  «  t  e  testator,  for  the  guidance  of  the  donee'fn  the  di  tri 
on  of  the  property:    the  testator  placing  in.plicit  reliance  ,p    , 
h.(h.cretio„  and  leavmg  him  the  sole  judge  whether  he  will  ado,. 
thase  suggestions  or  not,  and  whether  he  will  dispose  of  the  proper  v 
m  the  n.an„er  indicated  by  the  testator,  or  in  anv  other  mLu  e   a 
ln.s  absolute  discretion.     The  question  is  not  whether  the  ob  ec 


10  f'Imp.  XXI. 

l!)  Bfrnnrd  v.  Min'kalL  .?<.hii«  •y•,^\ 
w  H,H„y,.,  2«  Ch.  D.  .531.  But  when; 
til-  sift  wa«  subject  to  mch  dwimsi- 
tion  ih.r,.,)f  or  of  »ny  part  thereof  oh  the 
tetator  im.'ht  by  deed  or  writing  therc- 
J.— VOL.   I. 


after  direct,  i.  was  held  there  whs  „„ 
lru.st,  the  testator  not  having  made 
up  his  mind  wliether  he  would  make  any 
such  disposition  or  not,  F-ulon  v.  Ha,'. 
*.«*.  9  W.  R.  3()0.  Hi.t... 
«•)  !See  n.  (',). 


«' 
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TRl'STS   AND  TKISTEES. 

i«  HO  defined  that  M  can  bo  '^^^^y         ^^j^^^^j  b    the  don.e  (/) : 

whether  the  object  .  1'"^--^^ ^^^^^^^^^^^  ,  ,,,i,e  that  the  ,l..n..c.s 
asjor  instance,  where  the  testator  ep  ^^^^^^  ^  ^^^ 

shall  "  distribute  the  fund  aa  thoj  iiunK 
his  wishes  "  (»»). 

c      .-tf^rf    PwTWse.— We   arc    now  to  cousi.l.r 
(3)  Gifts  jor  a  'V«H  J;;^^  ^^^^^  ,,j.,,,,i„,  a  puvpos.  (., 

:sr;r  ^X.o.  >«  -  -  — ^  "*•'-'•- 

nf  tl.o  aift  is  the  benefit  solely  of  the  doiuM' 
Where  t..o  Where  the  purpose  «     '^  f  ^^.^^^^^^        iyi,g  it  to  the  purpose 

l-."^  'hi  ot  1>»"«"^"'  ^^'  •=""  '^*      f    f  aJr  the  purpose  be  in  terms  ol.ligaton 
:,^;raio:i."'  and  that,  it  is  ^.^;^^^^-'''\^'^^^^^ ^  to  purchase  fur  an; 

or  not.  Thus,  if  a  sum  of  >^«2v  ?)  or  a  house  (a),  or  to  set  hi,, 
person  a  ring  {y),  or  a  bfe  ^^  ^^  f  °  of  a  book,  the  pn-fit 

„p  in  business  (m),  or  towards  the  P""  J  ,1,,,  ,, 

oUhich  are  to  be  for  h,s  b-fiM^J^  ^^^^^^^  ^  ^p^,,,  ,,..  „ 
„oney  without  applymg  '*;;;/J^  ^f  ,„  express  declaratiou  1 
specified  purpose;  --\^'''''X  ^^^^  to  receive  the  money  (, 
tU  testator,  that  he  shall  "«*  be  pertnittea  ^^^ 

These  eases  rest  on  the  prmcple  that  the  to^  ^^^^^^^ 

that  to  be  done  which  the  legale  m^  -^o  ^^^  ^^^^.^^ 

hy  selling  the  thing  to  be  pu    ha    d  «,  g^^  g^^p^^^^.^^  ^^^ 

the  same  prmcple  (*«  -«  ^^^^^^^^^^^^     j^^the  donee  may  darnel 

property  is  '^^'l^'^'^^.^lZlTit^^re  be  more  than  one  do 
it«  original  Stat*.    But  of  eouwe  »  ^^^^^^,^  ^.^^,^.^, 

interested  in  the  gift.  tl^\d«^''^**;";7^„ .  as  if  the  house  . 

cannot  be  -d^*'" t d LT^ed on  two  ormore  person, 
purchased  is  *«  be  conveyed  t«or^tt.ea^^^  ^^^ 

Where  a  testator,  m  bequeathmg  a  legacj , 


the  gift  w 
absolute, 


rriiieil>le  ot 
the  cases. 


quoted  ante,  p.  *^-        .  n.    X)  225  ; 
B^ia'v.  Atkinson  Irf.,  6  M-  m  an 

«««  ••  '^.'^Ji,^,  l^av.  m.     It  makes 
Broun*  *  Will.  27  Bcav.  ^   ^  ^^^t  of 

„o  dia.«jce  "I'f'he^^^'an  Annuity. 
*"tnTA'HO«  V.   UctSan.   .6  Sim.   »2i 


(«a)  ThiH  seems  to  foU,»ii"' 
deiiBiU  in  Ooufffc  V.  /J«Jt,  It.  N 

though  there  the  exa<-t  point  -li 

in  which  it  was  a  question ..!»... 
cuUy  whether  the  principal  o . 
Xe  bequest  was  the  beneht  of  t 
Ion  natied.  or  the  publication 

twtator's  opinions. 

Id,  Chap.  XXII..  ante,  r''« 
e  A.  tb  the  ease  of  Se  Vam 
tai  D  19.whereate8Utordir. 
exeeutorstoearryonhisbusm 
certain  time,  but  did  not  d»iK. 
j^ts  during  that  time. 


WHAT   WOKD.S    WILL   CRKATK    A    TKIST. 

which  lie  gives  it,  tlic  iiipre  fact  that  if  the  legacy  were  aiii)hod  for 
that  purpose  it  wouhl  benefit  other  persona  besitles  the  legatee,  does 
not  impose  on  him  any  trust  in  their  favour  ( t). 

hat  if  the  testator  bequeaths  a  legacy  to  trustees  to  be  applied 
for  the  benefit  of  a  number  of  persons,  tliey  can,  if  they  a  •  all 
ascertained  and  sui  juris,  elect  to  have  the  money  paid  to  them  m 
lieu  of  having  it  applied  in  tlie  manner  directed  by  the  testator. 
Thus,  a  beciuest  of  money  to  trustees  to  be  laid  out  in  planting 
trees  on  an  estate  of  which  the  testator  was  tenant  for  life,  is  a  gift 
for  the  benefit  of  tiie  persons  entitled  to  the  estate,  and  belongs  to 
them  absolutely  (</). 

As  a  general  rule,  a  bequest  of  a  capital  sum  for  the  maintenance 
and  education  of  a  person  is  equivalent  to  a  bequest  of  it  for  his 
Iieiiefit,  and  entitles  him  to  the  whole  (/;),  but  if  a  legacy  is  directed 
to  be  applied  by  the  testator's  executors  or  trustees  in  a  certain 
way  for  the  benefit  of  A.,  with  a  gift  over  of  any  surplus  remaining 
after  the  purpose  is  fulfilled,  this  only  entitles  A.  io  so  much  of  the 
legacy  as  is  necessary  for  the  purpose  (i). 

The  principle  above  stated  does  not  apply  in  cases  where  the 
motive  is  so  stated  as  to  create  a  condition.  Tims,  in  Re  Unite  (;), 
a  testatrix  gave  a  sum  of  20,000Z.  "towards  the  new  building  and 
equipment  to  the  satisfaction  and  under  tlie  direction  of  my  execu- 
tors, of  the  B.  Hospital."  Between  the  date  of  the  will  and  the 
death  of  the  testatrix,  the  hospital  was  almost  totally  rel)uilt,  but 
not  painted,  furnished  or  equipped.  It  was  held  by  kekewich,  J., 
that  the  object  specified  by  the  testatrix  could  not  be  treated  as 
merely  the  motive  of  the  gift  (k),  so  as  to  entitle  the  hospital  to  the 
legacy  in  any  event.  The  question  whether,  if  any  balance  of  the 
legacy  remained,  after  the  expenditure  of  such  part  of  it  as  could  be 
proprly  applied  in  rebuilding  or  cfiuipmcnt,  it  tnight  be  treated 
as  charitable  and  applied  cypres,  was  reserved. 

Where  the  principle  applies  and  the  gift  is  immediate,  the  legatee's 
interest  vests  on  the  death  of  the  testator,  and  if  he  dies  before  the 
money  is  paid  or  laid  out,  his  personal  representatives  are  entitled 
to  it  (/). 
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if)  Adama  v.  Lopdell,  25  L.  R.  Ir. 
311;  Macborough  v.  Savile,  88  L.  T. 
131,  stated  poat. 

(a)  Re  Bowtt,  [1896]  1  Ch.  507,  and 
CM<ee  there  cited. 

(A)  See  post,  p.  88.">. 

(i)  He  Lee's  Trustn,  Ir.  R.,  10  Eq.  157  ; 
Falls  y.  Alford  (Re  Black),  [1907]  1  Ir. 
R.  488. 

(;)  [1906]  W.  N.  26. 

56 


(k)  As  in  the  clasn  of  caaes  referred  to 
by  Wood,  V.-C,  in  lie  Siindertnn's 
Trust,  3  K  &  J  497  :  the  passage  is 
quoted  post,  p.  888. 

(/)  Tales  V.  Comphm,  2  P.  W.  308  ; 
Barnes  v.  Rnwlfy,  3  Ves.  305 ;  Palmtr 
V.  Crau/urd,  3  .Swanst  482.  (  omparo 
(luugh  V.  Unit.  lliSini.  -I."",  stated  iioHt. 
p.  887.  ' 
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TRU.STS    ANI>   TRVSTKES. 

,     ■     1        .i„.  nift  i^  to  take  effect  at  a  fiitun 

TliP  Mile  is  app  led  where  the  gilt  is  i"  i--^ 

I  he  luit  18  »H  t..«tfttor  directs  a  sum  of  money  or  sliar 

time.     For  example  ,f  a  t'^^f  ^J  ^  J*^;  ,^^    ^        „„  u.e  death  of 
nf  ro^id^lc  t')  be  laid  out  at  a  future  lunt  v^.f, ' 
of  residue  t  ,  o  1,^,^  of  an  annuity,  and  the  annuitm, 

tenant  for  life)  m  the  P"r<-«>a«^  ,.,„,esentative8  will  be  entitl..!  t 
dies  before  the  t-  a-ves      «  n^-ta  ^^  ^^  ^^^^^^^^^^  ^^^ 

tx:r^::t"s';s^rrLrethea.mu.tv.spt 

tsed  1  is  representatives  are  entitled  to  the  money  (n). 

1    an  anm.  tv  is  directed  to  be  purchased  m  the  name  of  t 

.    rriift  over  in  the  event  of  his  alienating  it  is  inoperatr 
annuitant,  a  gift  over  in  the  .^  ^.^^^^^^  ^^^ 

and  he  takes  absolutely  (<>).  ^^  '^ '*;;;  '^  -^  ,^,,  ,.,  ,,,.. 

,,eld  by  trustees  for  the  annu,ta^^t.wtha^fto  ^^^^  ^^^^^^^ 

taken  away  [p).   W  here  sucn  ^^^^^  ^^^^ 

btit  iM-tP-'l;-;'^  '^^^^^^^^^^      ;::::  alienating  or  becon 
tant  dies  before  the  tenant  "^  j  .epresentat 

bankrupt,  the  ^^^S^XZ^^-^^r  I  be.,u. 
of  the  annuitant  are  entitled  ^  ^he  —  ^^^  ^^^  ^^^^^■^,;,^  (,^, 
the  annuity  fails  altogcth  .  J^;;"  •,,,  property  to  A.  absolm 
On  the  same  principle,  ,f  a  ^''^^'^J-J^^i  accumulate 

but  directs  his  t-*-\*;/;;;  "Jt  J^,   Lsfer  the  pro, 
incomeforacertainnumberof  >ea     -     ^^^^^^^^.^^^  .^  ^^^^^^ 

person  may,    ^'X    P*««  ^/^J'  Nor  does  it  applv  where  the 


V 'i^-y.  22  L.  . I.  Ch.  8-8:  /■"'"•"  v- 

In)  Re  Mabhetl,  118911  1  Cli.  .07.     m 
D    »„--   fintlOl  1  Ch.  102,  an  arrange- 

t.a  w«  S  be'-- "-  ';f"f rr 

riesuX  a  will  that  a  sum  should  l.e 
Z':Zi  to  porxha^e  an  a«^  "^ 
fh«  annuitant  died  l)eforc  the  pualiasic 
WM  iSX  :  it  was  held  that  her  repre- 
ZaTwe.  were  entitled  to  the  mom-y^ 
The  annuitant  w«.  a  "'f.'™^  *°X 
restrained  from  anticipation,  but  thin 
wa,  held  not  to  affect  the  .,ue.tK,n 
(o)  IlHHl.Fuukton  V.  f  KW.rr,  J  Ch.  V. 

'\)  nation  V.  May.  3  Ch.  !>■  »« i.P?' 
Kindersley.  V.C.  in  Day  v.  Da,/.  22  U 


are  discuMsed  in  Chap.  ->*-^'- 

(r)  SaMnder"  v.  I'aiUier,  4  Be 
Cr  t  Ph.  240;  fio«/inj  v.  ( 
JoliiiK.  2(13;  l\»;nlry  v.  ( «n 
Ur.  &  ym.  470:  dolt  v  A- 
Ch  l>  278;  Wharton  v.  J/«' 
118'W]  A.  0.  18.i.  Inthelajti 
gift  wa»  charitable ;  see  Ke 
119051  1  Ch.  «t!9. 

,rr)  r«/fc:.<  V.  J.nr,    L.   R.. 


1>.   2«l 

Trnri". 


Wtathnall  v.    Th.irHbupjl 


[19001  2  Ch.  541. 
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Again,  if  a  testator  gives  property  for  the  lu'iiefit  of  A.  absolutely 
(that  is,  without  settling  it  on  hin.  for  life,  or  |.roviding  for  a  gift 
over,  or  the  like)  {»),  and  gives  his  truste.'s  a  discretion,  or  specific 
directions,  as  to  the  manner  in  which  the  projx-rtv  shall  l)e  held 
and  applied  for  A.'s  benefit,  A.  takes  it  alwolutelv  (f).     Ami  the 
same  nde  applies  even  where  the  testator  shews  "that  hi.s  object 
was  to  secure  the  property  for  the  benefit  of  A.'s  children  («)      So 
if  the  testa  (or  expr.s.sjy  directs  that  the  propertv  shall  not  be 
delivered  over  to  hini   until  he  attains   twentv-five,  or  the  like 
he  is  nevertheless  entitled  to  immediate  deliverv,  if  he  has  attained 
iwenty-.ne  (uu).     So  if  the  whole  of  a  certain  fund  or  income  is 
given  for  the  maintenance,  or  the  maintenance  and  education    of 
a  person,  he  is  absolutely  entitled  to  the  fund  or  income  as  the 
ca.se  may  be,  and  if  he  dies  before  it  has  been  paid  or  exi,ended 
hKs  personal  representatives  are  entitled  to  it,  or  if  he  becomes 
bankrupt,  his  interest  passes  to  the  trustee  for  his  creditors  (<■) 
But  if  the  money  is  given  for  the  maintenance  of  several  persons 
in  sucli  manner  as  the  trustees  think  proper,  no  one  beneticiarv-  is 
»ntitled  to  any  specific  share  («•). 

So  where  property  was  given  to  trustees  upon  tnist  to  apply  it 
m  the  maintenance  or  advancement  of  the  testator's  son  A  "  it 
being  my  wish  that  my  said  son  (if  living)  should  have  the  whole 
l^eneht  of  such  moneys  if  he  should  conduct  l-imself  steadily  and 
to  the  satisfaction  of "  the  trustees,  with  a  gift  over  of  any  unapplied 
part.  It  was  held  that  tliis  was  equivalent  to  a  gift  of  the  fund  in 
trust  for  the  son,  subject  to  a  power  in  the  trustees  to  de,,rive 
I'lm  of  It  if  he  should  not  conduct  himself  steadilv  and  to  their 
satisfaction  (x). 

There  are  also  cases  in  which  a  sum  of  money  is  directed  to  be 
api-hed  for  the  benefit  of  a  person  in  a  certain  way  (as  to  bind  him 
apprentice),  but  the  time  within  which  it  is  to  be  expended  is  left 
to  the  discretion  of  the  testators  executors  or  trustees  •  here  the 
beneficiary  cannot,  so  long  as  the  trustees  exercise  their  discretion 


fm 


>IHV.   XXIV. 


Truat,  when 
iiiclfwiivf. 


Tru.il9  (or 
iniiintenaiicc. 


Discretionary 
tru-st  witli 
itift  over. 


Wliere  time 
IM  Irft  to  (lis. 
cri'tion  of 
trustccrt. 


(«)  K(  Emjlea,  [1890]  Week.  N.  74. 

(0  llirliiinlav.  Hiehardi'.Hl'rivi'  219- 
Ite  J,mil,-s  Will,  29  Bea.  402,'  aiui 
ither  oascH  cited  in  Clmi).  X\II  ■  He 
.l.4m.l<m,  (1894]  3  Cli.  204  ;  He  Milkr 
'M'-^'\  I  Ir.  K.  290. 

(Ill  l><iwlin(j  V.  Dowlinij,  [1902]  I  Ir. 

i«»)  flitcle  V.  Jioeke.Q  Ika.  »«!  •  He 
'■""/i<n,r,  [1907]  1  Ch.  470. 

in  fhiiimn  V.  Uriiham,  0  Ves.  2:t9  ■ 
leAA  V.  Kelly,  9  (Sim.  409;  Beevor  v 
Inrirulijr.  1 1  .Sim.  22!l ;  <,>,,»,  v.  Sfncer 


1  RusN.  &  My.  395 ;  Yvuwjhmbaiid  v. 
Otfborne,  I  Coll.  400;  Prtmitt  v.  (JiHjd- 
u'ln,  1  Sw.  &  Tr.  644  ;  Lewea  v.  Leuff, 
Hi  Sim.  2<iti;  Xoel  v.  ./««,,..  ib.  309; 
.S'r.rt»n(,9  V.  Mnrlin,  |o  Sim.  287  •  Wtl- 
kina  V.  .I„dr,ll,  13  Cli.  I).  5(14  ;  WilUamH 
V.  Papirorlh,  |  HHK)|  A.  C.  .'>ti3.  S.  e  aim) 
He  llouiird,  |  liHIl  |  1  t'h.  412. 

(w)  He  Cokimiii,  39  t'L.  I).  443  •  Re 
Booth,  risn4i  2  f'),.  2S2. 

(i)  He  ('wo  r>ui,t.  4  K.  &  J.  199. 
See  tlie  refereiic-  1..  tdis  ca.se  in  Clmp] 
A  A  A I  Ai 
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money  (y)-  .        ,     .,    i  „„„,.  ig  jjivvn  to  bo  apiili 

VVher. per.  On  a  somewhat  smular  V^]-;^^^^^^^^  ^.^j  ,„.  preslnl. 

forroanoe of     ,     .1 »  benefit  of  a  person  m  a  particular  w^v.  , 

trust  become  ^or  tue  "*="".'  imposmhle  or  unnecessary,  tlie  Wai 

„„neo«M«y.    mode  of  application  becorat  a  ,  ^  ^^^^^^    ^ 

U  entitled  to  the  legacy  absouteMJ^    As^^^^^  ^.^  ^^         ^^ 

where  a  legacy  was  given  to  aF««"         „ndhe  wash.l.l.Bti, 
mortgage  debt  on  the  estate  ^^s  j^^^^^^^^^^^  ^.^ators  lif.n, 

to  it  although  the  mortgage  was  {«':^^1««^^  . 

There  are  nun-n.us  other  authorities  to  this  efiect  ^o,. 

Tn  Re  Xarci  (< )  a  testator  directed  his  trustees  to  set  usul.  . 

In  ne  nouam  v' )  »  „„.„tlilv  "  so  ong  as  she  niu 

„„„,.„ic*  o.  „,...  >^;- 7';i.:l  „„,  »ia  wile  ,„a. 

'."he,  «:u..x  .»  .«..«  -  •,''Xrr;l  .h'iXa 
In  thP  nreceding  cases  the  trust  applied  to  ine  wn 
Where  part         In  the  precemng  ..         exceeding      a  ce 

only  need  be    ^hete  the  trust  is  to  expend  a  sum  ^^ 

applied.  ^„„„.  -,  „uch  a  sum  as  the  trustees  tlimk  nt,  lor  a  bi 

•^•^  amount,  or  sucn  a  mm  ^         ^^^ 

maximum  amount,  unless  it  '«  '^  cases  in  which  th^ 

!r^.r«J'rMrc?:-t>rLuS;heu.e..he>.a, 


li^arv's  creditoi-8  have  i.ot..lun»(!  hw 

c^e*tc,l  with  reference  .o,,..v.s^» 
against    involuntary   alienation,    po«t, 

207  •  \4  «.  V.  Uaherda.h,rs-  ComjH,»U- 
1  m'  ft  k  420.  See  Palmer  v.  //ouf. 
T  R  13Eq  250  In  tin-'U  v.  AV.". 
^•V^;;„"»:ri^\:=:.um  of  money  air....;. 
to  be  applied  for  the  benolit  of  a  do.a 
laronllred  to  be  paid  to  liini.  ap 
X nt"ri^ause  the  mode  of  applieati.m 

Manun,  22  Bea.  231. 


(„)  9  Bea.  37!t.     See  also  /'( 

cl,  27  L.  J.  n..  82«-        ,„, 

(b)  Earl  of  iMHmltile   v.  i.u 

K  &  J.  18.'-.';  HeColmusT," 

lij3:  «<> /{.."•<".  [>«''">11  <''■■'" 

thi.'*  last  case,  see  post. 

(f)!lm>llini.41^- 

(J)  A  dircctK.M  t.i  avpl>  H' 

of  a  fund,  "  or  so  inucu  a.s  i.ia) 

sarv."  for  the  maii.teimnce  ol 

,10.4  not  ;iivc  the  truBt.TS  a 

how    much   «Uall    !).•    »lM>li' 

whole  income  is  riouircl  11 

applied:  UudUtnd  v.  Cnr.i.r. 

'■('fllTTUl    Coll.  3!Mi    ... 

obw-ivalioiiH  of  NVo'«'',„^' 
cHpin  }!,■  StimUr'nnA  lr<i-i 
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in  any  business,  art  or  profosaioii.  or  in  any  civil  or  military  .iniiloy-    mvp.  xxiv. 

iiient;  they  laid  out  over  1,(MM)/.  in  pvircliasinj^  ii  commission  in  tlie 

army,  &c.,  but  declined  to  expend  any  more  :  it  was  held  tlmt  tlie 

plaintiff  was  entitled  to  be  paid  the  balance  of  the  3,(KM»/.     (l,t,i.fh\. 

Bull  (/)  13  commonly  cit^d  as  an  authority  to  the  same  effect.     In 

tlmt  case  the  testator  "  ordered  and  empowered"  his  trustees  at 

tliiir  free  will  and  pleasure  to  sell  part  of  the  trust  property,  and  to 

|)iiy  and  apply  such  part  of  the  proceeds  nut  exceeding  -.'.(KXt/.  to 

eiicii  of  his  sons  for  .setting  them  uj)  in  business,  or  for  such  ot  Iter 

jiurposes  as  his  wife  should  think  proper  and  most  beneficial  for 

them,  and  to  apply  the  residue  in  manner  therein  mentioned.     One 

of  tiie  sons  8ur\ived  the  testator  and  died  nine  years  afterwards, 

without  any  part  of  the  2.(HM)/.  having  been  raised  ;  his  personal 

representative  tiled  a  bill  to  have  the  2,(KHI/.  raised,  and  a  demurrer 

to  it  was  overruled.     Shadwell,  V.-C,  held  that  the  whole  2.(MMI/. 

ought  to  be  raised :  Cottenham,  L.C,  agreed  that  the   testator's 

direction  to  sell  was  imperative,  and  that  the  mode  of  applying  the 

money  alone  was  discretionary,   but  he  did  not  decide  that  the 

l)laintiff  was  entitled  to  the  whole  -*,(XH>/.     Palmer  v.  Flower  (fj) 

seems  to  have  been    decided  on  the  same  [)rinciple,  and  it  is  su'i 

ported  by  the  dicta  of  Wood,  V.-l'.,  in  Joel  v.  Milln  (h). 

(iitde  V.  WoHhington  (i)  is  commonly  cited  as  carrying  the  nde  oudr  v. 
even  farther.  There  the  testatrix  gave  a  fund  to  trustees  upon  "'<""'":/'"«. 
trust  to  apply  ihe  principal  or  interest  for  the  benefit  of  A.  B.  in 
Mirh  way  as  they  might  in  their  discretion  think  tit  during  her  life. 
with  power  to  dispose  the  principal  and  interest  or  any  part  thereof, 
or  to  withhold  the  whole  and  let  the  interest  accumulate,  without 
being  accountable  to  A.  B.  or  anyone  else,  and  there  was  a  gift  over 
of  any  undisposed-of  part  of  the  fund.  The  trustees  paid  the 
interest  and  part  of  the  principal  to  A.  B.,  and  died  without  any 
other  exercise  of  their  powers .  Knight  Bnice,  V C,  held  that  A.  B. 
was  absolutely  entitled  to  the  whole  fund,  but  directed  a  reference 
to  the  Master  to  approve  of  a  settlement,  from  which  it  would 
appear  that  the  Court  undertook  to  exercise  the  discretion  given 
to  the  trustees.  If  A.  B.  had  died  before  the  trustees,  it  seems 
( liar  that  her  representatives  would  have  had  no  claim  to  the  fund. 

Tiie  true  principle  is  laid  down  in  U'lris  v.  Lewis  (;),  where  power  Tmo 
was  given  to  trustees  to  raise  a  sum  not  exceeding  (500/.,  and  to  P""''P'e- 


( ;  ;•  10  Sim.  4r>. 

('/)  L.  K.,  13Eq.  2,-)0;  M,i,„l  v.  M.iml 
7  iji.i.  i.i;,. 
[h)  W  K.  &  .r.  458. 
(i)  :;  IV  (i.  &  S.  389. 


(/)  1  Cox,  lt)2,  followwl  in  RobintoH 
V.  VIealor,  15  Vci.  .'i2«.  hicc  atso  Hull  v. 
Vtirdy,  I  Vcs.  juii.  270;  /;,„«■«  v.  lliijija, 
lint  I',  jip.  ti.">|  Hri[. 
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apply  it  for  the  preK-rmont  ..r  adva,u..ment  in  lifo  or  oth.-r  , 

occasions  of  A.  H.  hefon-  he  att^.ned  twenty^«,x.  a.  the  tru.t. 

should  think  proper.     Lord  Th«rU>w  sa.d :  "  Th.s  ..not  the  .. 

of  a  gift  by  the  Ltator.  but  a  ,K,wer  to  others  to  give  and  ,1 

seem?  confined  to  answer  H.nne  particular  purpose.    The  pn,, 

question  to  be  made  in  this  case  is  whether  the  pr..ent  s.tua,, 

and  circumstances  of  the  petitioner  are  such  as  ^e  testator  .nte.u 

this  legacy  for.     I  shall  therefore  refer  it  to  the  Master  to  ,n,« 

whether  the  present  situation  of  the  petitioner  re.,u.res  any.  . 

:hat  part  of  \his  n.ney  to  be  advanced  before  h'-ge  o   t 

six,  and  to  report  the  grounds  of  Ins  deternunat.on       So  .n  f 

TMantell  (k,  the  testator  authorised  his  trustees  to  apply  any  . 

not  exceed  ng  (>00/.  in  the  purchase  of  a  church  preferment  for 

benefit  of  A. :  Romilly,  M.R.,  said  that  the  trustees  had  a  d.cM 

as  to  the  propriety  of  exercising  the  power  at  a  1,  and  tlut 

logatee  co.dd  not  during  his  lifetime  have  clam.ed  payment  o 

and  that  as  he  died  before  the  money  was  expended,  h.s  r. 

sentatives  had  no  claim  to  ,t.     Re  SUnujer  (I)  seems  to  hav.  1 

deeded  on  the  san.'  princ.ple.  y.    yv  ^  v  C  Uu\  ■ 

The  principle  has  also  been  laid  down  by  Uood,  V-C.  (m) . 

reference  to  gifts  of  this  description,  there  are  two  classes  ot , 

between  which  the  general  distinction  is  suff  ■    ntly  clear,  allv 

the  precise  line  of  demarcation  is  occasion...      somewhat  .l.ti 

to  ascertain.     If  a  gross  sum  be  given,  or  if  th.  -l>ole '—  J 

property  be  given,  and  a  special  purpose  be  assigned  for  that 

[his  Court  always  regards  the  g'^^  ^  ,»^«f  ^^••',  ^/.tt  H 
merely  as  the  motive  of  the  gift,  and  therefore  holds  that  th 
takes  effect  as  to  the  whole  sum  or  the  whole  mcome,  as  th. 
may  be.   Thus,  where  there  is  the  gift  of  a  sum  to  apprent.ce  a 
or  to  buv  a  commission  for  a  son.  the  Court  gives  effect  to  the 
gift ;  and  whether  the  sum  can  or  cannot  be  applied  for  the  p. 
of  buying  the  commission  or  apprenticing  the  child,  the 
holds  that  the  child  is  entitled  to  the  whole  of  it.    bo  agan 
regard  to  maintenance,  as  to  which  t^e  distinction  betwee     1 
classes  of  cases  is  very  clearly  put  by  Sir  William  Grant  m  /, 
V.  Graham  («),  where  he  says  that  if  an  entire  fund  is  giveii, 
maintenance  ot  children  or   the  like,  they  take  the  whd. 
absolutely,  and  the  maintenance  is  treated  m  effect  as  s.m 
motive  in  making  the  gift ;  while  on  the  other  hand,  if  a 


He    Ward'n 


ik)  22  Bt-a.  231. 
(/)  04   L.    T.    <i93.     Sc> 
TruM,  L.  K.,  7  Cli.  727. 

(m)  fit  Siimhrson  >«  Tni«t,  .»  N-  «  ■>■ 


at  p.  503.    Tlip  principle  »;as 
in  lie  Andrew,  \im>\  W.  N.  f 
tliu  trust  was  crcatwt  intiT  mm 
(„)  0  Vw.  2:«». 


WHAT   WOHDS    WILL   CUKATK    A   THrsT. 

only  of  the  fund  ia  given  for  maintenanc,  thon  thov  arc  oiifitlod  to 
draw  out  somuchonlyaa  may  be  nect-ssary  for  tlif  pu'rixwp  sjmm  tiod." 

It  is  on  this  principle  that  a  discretionary  trust  to  apply  the 
whole  or  part  of  the  income  of  a  fund  for  the  maintenance'  of  a 
Itemm  is  effective,  notwithstanding  assignment  or  Imnkruptcy  (»). 

Kvt'n  where  maintenance  is  not  referred  to.  and  the  .lirection  is 
to  pay  to  the  beneficiary  the  whole  or  only  a  portion  of  the  income. 
sui>jf(t  to  any  conditions  or  restrictions,  as  the  trustees  in  their 
Kole  and  absolute  discretion  think  fit,  this  gives  the  bencfi.iary 
or  his  assigns  no  right  to  any  part  of  the  inconu,  tmless  the 
trustees  fail  to  exercise  their  discretion  properlv  (/<). 

If  trustees  in  the  exercise  of  their  discretion  expend  money  in 
making  a  purchase  for  the  object  of  their  power,  it  seems  that  the 
tiling  purchased  becomes  his  absolute  property  (»/).  In  Menmnu 
V.  i'rtrr(r),  Romilly,  M.R.,  held  that  a  discretionary  power  to  pur- 
.•lia-f  an  annuity  authorised  the  trustees  to  make  pavments  out  of 
cai'ital  to  the  beneficiary  :  sed  qua»re. 

if  the  object  of  a  discretionary  trust  dies  before  the  fund  is 
e.xpeiided,  his  personal  representatives  have  no  claim  to  it  (s). 

On  the  other  hand,  it  seems  that  the  trustees  may,  if  they  think 
lit,  renounce  their  discretion,  and  pay  over  the  whole  fund  to  the 
cestui  que  trust  (««). 

If  a  trustee  in  whom  a  discretion  is  vested  dies  without  exercising 
it,  or  refuses  to  exercise  it,  the  (juestion  may  arise  whether  it  can 
be  exercised  by  other  trustees,  or  by  the  Court.  If  the  discretion 
ma  mere  power  and  it  is  not  executed,  the  Court  cannot  execute 
it  (/).  But  if  property  is  given  to  trustees  upon  trust  to  apply  it 
according  to  some  principle  indicated  by  the  testator,  the  manner 
being  left  to  the  discretion  of  the  trustees,  then  the  Court  will,  as 
a  general  rule,  exercise  the  discretion  if  the  tnistees  fail  to  d(.  so. 
A3  if  property  is  given  upon  trust  to  apply  so  much  as  mav  be 
required  for  the  maintenance  of  one  or  more  persons  («)  or  upon 
trust  to  divide  it  among  the  testator's  relations  according  to  their 
nece8.sities  (>).    These  cases,  however,  must  be  distinguished  from 
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.Maintpn«n<'c 

ll(  «(Vlli|- 

thrift. 

(iiliinitt'tl 
ilUiTi'lioiiiiry 
1 1  iiitt. 


<li-H'n'tiuii. 


I>patli  of 
oLji'Ot. 


Kttilure  of 
tru»t<t«  to 
cxeri'Uo 
■  li«.'n-tiuii. 


(■.)  M  Cultman,  30  C'li.  I).  443 ;  H> 
llutlort.  («»  L.  J.  C'li.  341.  Ill  T,m- 
(»«y  V.  /'-.y/y».  10  Sim.  487,  Shad  well, 
\.l'..  praitically  ovorrulod  his  own 
ilivjiiiuii  III  UnowdoH  V.  Dale",  (f  Sim. 

ipi  Tniin  v.  ChpfHrton,  11908]  A.  C. 

i^i  Liwrk  V.  Bantes.  4  K.  &  ,J.  142  ; 
lie  Ccdrmnn,  supra. 
ir)  I.  I!.,  !)  Eq.  2(iO. 


(••')  Cowper  V.  MaiiMI,  22  Bra.  231  : 
Memcua  v.  Carr,  L.  R..  !)  Ki|.  2tlO ;  J{i 
Stamjer,  «4  L.  T.  tiOS. 

(.«)  /f.  r.,.'.v  Trii.l.  4  K.  &  .1.  I'lit. 
stat<-<l  post.  Chap.  .X.KXIX. 

(/)  Sec  Bull  V.  IVirrfy,  I  Ws.  jmi.  270 , 
Cuwytr  V.  Maiilill,  22  Ilea.  231. 

{u)  He  Snndeman' X  Tr:ixl,  3  K  &  ,T 
4!>7. 

{r)  Oou-er  v.  Miiinuariii'j.  2  Vcs.  sen. 
87  ;  Ijpwin  on  Trusts. 
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Where  tb^ 
purpose  11"' 
for  bcnclil  •<! 
1 1  once  aloni-  : 
three  eon- 
strviction§. 


TKI'STS    AN!>   TRl'STEKS. 

Douley  V.  AUormydenmtl  (»)  and  liro,vn  v.  HUj'JM  (jt)  and  . 
0*868,  where  a  power  of  8olectit,n  or  distribution  un.ong  a  ,„ 
of  obicNJts  gives  rise  to  an  implied  gift  in  their  favour,  and 
power  is  not  exercised  the  Court  divides  the  proprty  anioi.i- 

cinially  ('/). 

In  Re  Yali-s  (:)  the  testator  directed  lua  trustees  to  pay  an  at 
to  his  wife  during  widowh.HKl.  and  to  pay  to  her  a  further  a, 
until  his  daughter  should  attain  twenty-one.  to  be  applied 
wife  for  the  maintenance  and  education  of  the  daugliter :   ^ 

to  the  payment  of   this  and  other  annuities,  the  trust 

directed  to  accumulate  the  incon.e  until  his  daughter  al 
twenty-one.  The  widow  died  while  the  daughter  was  an  in!. 
was  held  that  the  further  annuity  continued  to  be  payahl.. 

her  minority. 

Fan  V.  Hennis  (a)  was  the  converse  case.  There  the  t 
gave  an  annuity  to  his  niece  of  8...  a  week  '  towards  the  - 
and  maintenance  of  her  two  children  until  they  shall  att 
age  of  twenty-one  years."  By  a  codicil  the  testator  guv. 
leasehold  property  to  the  niece  "to  enable  her  to  proyul,. 
children  "  and  referred  to  his  will  as  "  my  said  will  m  her  f 
One  of  the  children  of  the  niece  died,  and  the  other  attained 
one  It  was  held  that  the  words  in  the  gift  of  the  annuity  r 
to  the  support  and  maintenance  of  the  children  were  me 
Bcriptive  of  the  testator's  motive  in  making  the  gift,  aiul  tl 
did  not  cut  down  the  life  estate  of  the  niece. 

Where  the  motive  or  purpose  of  the  gift  is  the  heii.-tit 
persons  as  well  as  the  primary  donee,  three  constructums 
aceonling  to  the  language  used.  The  purpose  may  be  «n 
torily  expressed  as  to  constitute  a  perfect  trust ;  or  i.u.v 
as  to  leave  ent.rely  in  the  discretion  of  the  primary  d. 
quantum  of  benefit  to  be  communicated  to  the  other 
provided  that  such  discretion  is  honestly  exercised;  or  l;i 
expression  of  motive  or  purpose  may  be  merely  nugatory, 
operate  to  abridge  the  previous  absolute  gift  to  the 
donee  In  the  following  cases,  illustrating  these  diHtnu  t 
decisions  will  be  found  on  e.vaiuination  of  the  reports  t, 


Iw)  2  Ell.  Ca.  Ab.  195.  Dotcn  y. 
Worrall  (1  Myl.  &  K  .561)  vould 
„,„UiWy  not  now  be  follou.-d,  the-  us,- 
of  the  wonl  "  or  "  not  beini,'  siilbii.'ut 
to  oxcludc  the  general  rule. 

(j-)  Ante.  V-  !i''l- 


(y)  See  iMnijmore  v.  Ih' 
124;  Salusburif  v.  Vinton. 
.->3B  :   Re  Douglas,  S.-i  <  li.  1). 

(:;  iimiiiiCh.  4;i8.    t'..i 
V.  Ktogh,  Ir.  U.,  4  Ei).  3f>7. 
(o)  44  L.  T.  202. 


\MI\1     W.ikliv    \MI.I.   rRKMK     V     IM.-r. 


H'M 


many  instaiif-s  on  niiiiute  disfinctMina,  wliidi  ii  wmiM  ivi|uiri'  t<Mi  .  im  \mv. 
iiimli  space  to  |>artifiilari.si',  and  some  caHci  will  h..  found  nlnuwt 
imcncili'aldc  with  otlnTs  ;  tli.-  |irojMmd'Tiuii'.',  liowi-vcr.  scfnin 
to  l<an  in  favour  of  ^tiviiij;  tin-  piimary  dom-,'  a  disirctiun  wliicli 
li,'  must  honestly  pxercisc,  or  in  default,  suhj.'i  t  iiinistlf  to  tin- 
inntri'l  of  the  ("oiiit.  with  a  tfnd.'iicy,  liowcv.'i.  latli.r  ti>  narinw 
than  ti)  extend  tin'  effect  heretofore  awrilied  ti>  wnrds  expresiinj; 
the  inirpfwe  i>r  motive  of  the  jiift. 

(a)  .U  to  the  cases  in  \vhi<  h  a  complete  tni>t  is  created.  A  (-d  (««-.„( 
gift  to  A.,  to  dispose  of  ainonj;  his  chilUr.'n  ('»),  or  for  l»rinnin;i  u",','''"' 
up  his  children,  or  to  he  applied  for  their  niaintenaiiee  and 
fthuaiion  (c),  gives  A.  no  interest,  hut  creates  a  eotuplete  trust  for 
ilif  ( hIKlren  (»/).  And  m  T,u/lu,-  v.  H,i(i>n  (r),  where  the  ti'stator 
U'<iu>afhed  the  dividends  of  .st<»k  to  U.,  the  wife  of  his  .-...n  (I.,  (or 
the  Ix'nefit  of  his  .son  <J..  of  her-ejf  and  of  their  childtvn.  and  aft.-r 
the  decease  of  (}.,  the  s'.ork  to  leniain  in  tni.st  for  the  heneflt  of  |{. 
and  lier  children  durini.'  her  lifetime,  if  she  shouhl  remain  a  widow  : 
it  WU.S  held  that  the  w  i,  was  a  trustee  of  tlie  interest  for  herself, 
her  liushaml  and  children. 

\n. J  iihhrr  V.J  libber  (/),  the  l)e,pio.st  was  to  the  testator's  wife 
•for  the  heneflt  of  herself  and  unmarried  ehildrcn,  that  ti  v  may 
be  fonifr)rtably  provided  for  an  long  as  my  wife  may  remain  in  this 
life,"  with  a  be<piest  over  upon  her  death.  The  wido.v  and  un- 
married daughters  were  held  to  be  entitled  in  e<pial  sliuies  to  the 
inronif  during  the  widow's  life,  whether  as  joint  tenants  or  tenants 
in  eomtnon  was  not  decided.  In  Wetherell  v.  Wils„n  {,,),  the 
tfstatri.v,  under  a  general  power,  bequeathed  a  sum  of  stock  in 
trust  for  her  children  at  twenty-one  or  marriage,  and  din  (fed  the 
trustees,  in  the  meantime,  to  pay  the  interest  of  tiie  fund  to  her 
husband,  in  order  the  better  to  enable  him  to  maintain  the  children 
of  the  marriage,  until  their  shares  should  becotne  a.ssignable  to 
thiMii.  Lord  T.angdale  decided  that  the  husband  took  nothing 
liencticialiy,  but  was  bound  to  apply  the  income  for  (lie  beiietit  of 


('))  l;lnliiiiy  V.  liliihniii.  (i  .Sim.  ."i2  ; 
ftir«<w  V.  Criint,  20  I,.  J.  Cti.  92.  Si  .• 
/;•  Hnhi<  Tni^t-'.  i:\  !-.  K.  Ir.  i;{(l. 
iiliiTi-  ihc  priiimry  Icgiittc  prinlei  ihhi  i| 
:\\r  tf-liilor. 

(f)  Pdchr  V.  Kiindall,  0  W.  R.  2ol  ; 
fc  />/.iA«n/v.  (liMCj  I  Ir.  J{.  .-)()7.  <IU- 
tirniiii^iiini;  .Uiu/.  II  v.  Muctill.  I,,  t?.. 
U  K.|.  C.I.  losi,  p.  8i»4. 

(rf)  S..  7Vi/W  V.  fySiilliian.  H  I..  I!. 
Ir.  ;iiij.   uli.'iv   tlie   mother  dieil   .Hnto 


litem  raotam,  itnil  it  wnt  lluicforp  lai- 
nii-<x.sary  to  dii  idr  »littlicr  sin-  took 
any  interest. 

(f)  8  Sim.  1(K);  Mc-  also  f'hitmhtra  v. 
Alkim,  1  S.  &  St.  ;W2:  AV,«/.  r  v.  //./»- 
/..,  3  Y.  &  ,t.  .lot!;  /.'.  Cimnc'i  Tni 
12  .Tiir,  470:  liarnf  v.  Umul.  2(i  !..  .!. 
<'li.  92  ;  Bilil.ij  V.  T)io,.,n.*i„i,  :12  Hi.av. 
040. 

if)  9 Sim.  rm. 

(g)  1  Kee.  so. 
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Intercut 
cou|il<'<l  with 
tru»t. 


(A)  CMMin 
which  there 
M  a  iliiMTt-tion 
li»l>lf  to  be 
controUeil. 


TKI.<*Tn    \.NI>    rKI>«TKK> 

the  children.  In  II  »/*»»  v.  Maddimn  (h).  the  t«»tat..r  l).i,i 
"  to  A.  W.,  with  hiT  littlf  girl  and  two  little  Im.vh,  for  tli« 
maintenance,  their  mother  to  have  the  care  of  bringing  t 
to  the  iK'Ht  of  her  jMjwer,  till  they  arc  able  to  do  for  them* 
34M.  a  year,  to  »>c  paid  to  the  said  mother,  ax  above,  half  y« 
may  I>e8t  »uit  ;  and  it  was  held  that  the  four  perHoiw  wert 
tilted  joint  tenuiits,  and  that  while  three  were  minors,  tiie 
being  an  adult,  hIiouUI  receive  the  annuity  for  their  iiuiinten 
A  tru-si  for  the  maintenance  of  childr«'ii  it  priimi  t.ii  (■• 
benefit  of  adults  as  well  as  infants,  and,  if  neceiwary,  the  ( , 
direct  an  in(|uiry  what  provision  Hhoiild  l)e  made  (y). 

Where  the  donee  ha8  a  l^-neficial  interest  (otipled  wiii, 
the  extent  of  his  interest  i.s  sometimes  ditlieult  to  delinc  I 
v.  Erans  (k)  the  testator  gave  all  his  proin-rty  to  his  wife  al. 
and  to  be  by  her  willed  to  any  or  either  of  his  children  in  ai,s 
suitable  to  her  wishes  :  the  wifedie<l  ante  litem  motam.  si 
was  unnecessary  to  decide  the  exact  nature  of  her  interest 
result  seems  to  have  been  that  she  took  a  life  interest,  with 
of  appointment  by  will  among  the  children. 

(6)  As  to  the  cases  in  which  the  Court  has  consideretl  tin 
donee  to  have  a  discretion  liable  to  be  controlled,  if  not 
exercised  (/).  In  Hamleif  v.  (Hlbert  {»;/),  the  residue  was 
E.  G.  H.,  to  be  laid  out  and  expended  by  her  at  her  d 
for  or  towards  the  .ducation  of  her  son  F.  G.  H.,  and 
should  not  at  any  time  thereafter  be  liable  and  subject  U 
to  her  said  son  or  to  any  other  jjerson  whatever  for  the  d 
application  of  such  residue  or  any  part  thereof.  It  was 
E.  G.  H.  was  absolutely  entitled  to  the  residue,  subject  t 
to  apply  a  part  to  the  education  of  her  son  during  his  nm 
and  it  was  referred  to  the  Master  to  inquire  what  would 
ficient  sum  to  be  appropriated  for  that  purpose.  In 
liiwuU  (o),  the  testator  beiiueathed  all  his  property  to  hi> 
two  other  jwrsons  in  trust,  to  pay  the  income  to  his  wi 


(h)  2  Y.  &  C.  C.  C.  372. 

(()  Sic  also  Kf  Harris.  7  Exch.  344 ; 
Ht  VntrM.  ( lUOl )  2  Ch.  43«,  ante,  p.  8!H». 

())  yff  «<»>«/.,  11894]  2  t'h.  282. 

(It)  33  L.  .).  t"h.  mi. 

(/)  As  to  the  circumstances  anil 
manner  in  which  the  Court  will  control 
the  dUcrction  of  the  donee,  see  CwtiU  v. 
Cwttle,  1  De  <;.  &  J.  352;  Re  Iloij,rs 
rriwM,  11  Ch.  U  272;  He  (,'.,  [ISUUJ 
1  Ch.  71»:  Hi  O'FliiHii'j'in  tind  Hynv. 
1 1W1.5]  I  Ir.  I{.  -im. 


(m)  Jac.  3S4. 

(»)  A»  to  thia,  SCO  bel 
Compare  Re  RoberUons  Ti 
405,  where  the  Inquest  » 
the  maintenance  and  supfKi 
and  hi»  family  :  Kimlcrsli  j 
that  no  trunt  waw  created, 
the  money  to  be  paid  to  A 
that  if  tin-  rhiMrt-n  were  nn! 
they  could  apply  to  the 
impUi-s  that  a  trunt  was  er 

(o)  10  Sim.  371. 
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P,lii<'titii>n  »t"l  Mi|»|M.rt  of  liH  <}iil.lri'ii  by  Iht  ;   liiit   iiniir  ..f  \m    -mm-  «jh». 
i>rii|Hrlv  WHS  t«»  l>e  iIw|h»imuI  i)f,  Itiit  tin-  inconii-  iuhihh  tlicn-fMrii  ~~~ 

I,,  !«•  a|.|ili€'d  (w  almvp,  to  th»'ir  mainhMiiiiicc  nmi  Hii|.iH.r».  ami 
advat.  .iU'nt  in  !if«'  and  Hii|)|K)rt  of  his  ilitldron  ;  unti  after  Iht 
d.aili  :i''  pttVf  tin-  |>rr.|MTtv  to  Im>  divid.-d  imcftx  IiIn  rhildr.'n.  Thi' 
V  f.  •^atd  ilie  natural  cfinntruction  of  tlir  will  wum.  that  tin-  tt-stator 
iiitfiitl'-'l  the  whole  of  the  inroinc  to  Ih'  |uiid  to  hiii  wife  for  her  lif... 
anil  to  inifoHc  on  her  the  Imrden  of  nmiiifuinini'  ami  edueating  the 

liililn  II  out  of  it.     In    "ulnir  v.  //.nl,.  r  ^/:),  lj„,h  V.  h;uh  (7), 

..«•«<•  V.  Panll  (r),  and    Lm-itx-rr  v.    HI'inn  («)    w(»nl.s  nearly 
,„i  li»r  received  the  same  eonnl:  ').     |i  a|.,M-^      .  as  the  re.stdV    l<.-..li  ..r  ,1,,. 

(if  thi-si'  aiithoritieH,  that  where  tl  r,        f  the  ei.  idren's  lej;acie<*    '""'"""•■''• 

It  given  to  a  parent  to  be  applieii  •  ,,r  i  ,>v,  d.tis  their  niaintenaneo 
ami  eilueatinn,  there,  in  the  a'..-  •  .f  .nythin}-  indiiatins  « 
mnttary  intention,  the  irnrent  takt-.t  '  interest  .subject  to  m.i 
acrount,  provided  only  that  he  tlischarjjes  the  duty  imposed  111.. 
him  of  maintaining  and  edii«  utinj,'  the  ehihlren  {«) ;  and  that  a 
lontrary  intention  is  not  indicated  l.y  a  direction,  that  1:1  ruw  of 
the  parent's  death,  other  tnistt-es  sluudd  m.^.e  the  applii' i  ;  ^  of 
ihf  fund,  in  whir':  ase,  however,  such  trn.  •-  .s  would  take  nolhinR 
lit-npfiei.illy  (»'). 

The<|i  .stion  how  long  a  tnmt  for  maint<'nanee  lasts  is  discussed   Uuratio, 
in  ii  later  [lart  of  this  chapter  {vv).  iruHt  f..V  " 

In'  'fkrttv.  Crwhtt  (w).  where  the  testator  ..ii-cte,!  that  all  )"*j^|'7""''"" 
his  prn[>erty  .should  be  at  the  disposal  of  his  wife  i.ir  ! -T.sclf  and  <'r7,rhn.^' 
. hililnii,  the  only  point  decidinl  was  that  the  wife  and  .  udren  were 
not  joint  tenants;  but  Lord  Cottenham  was  of  opinio  1  tliat  the 
wife  had  a  personal  interest  in  tli-^  fund,  and  that  as  betv  vn  her.self 
iind  her  children  she  was  eithoi  a  trustee  with  a  large  discretion  as 
to  the  application  of  it  -.r  l:a<l  a  power  in  favour  of  the  children, 
Mibject  to  a  life  estate  in  herH,-|f.  The  former  construction  wouhl 
hive  been  the  more  consistent  with  the  previous  authorities.  The 
latter  would  not  only  have  introduced  a  limitation  of  the  wife's 
nterest  not  '  vpressed    in    the   will,    but    would    have   left    that 


i(/)  9  .Sim.  438. 

14 1  U.Sim.  304. 

lr|  I  i^im.  N.  8.  92 ;  xce  aho  Howden 
wUing.  14  Sim.  Il.l. 

i')  2  Y.  &  C.  C.  C.  3H.J. 

(()  .See  aUo  Re  h>»,tk,  fl8941  2 
111.  282;  Farr  v.  //enni*.  44  L.  T. 
)rl;  Ihrhl.y  v.  Sirinhume.  0  Kim. 
oil 

(«)  Per  Lord  Cranworth,  1  Sim.  N. 
S.  103.    See  Fair  v.  Uennu,  44  L.  T. 


2(12;   H,  Mmm.  .V.  I..  .1.  ('h.  4|8. 
((•)  1  .Sim.  X.  S,  Hi  p.  lUo. 

(c;  I     |»<wt.   p.  !ti4. 

(«•)  2  riiil.  .V.:».  rfvcrsi'm  llic  (I,- 
(■{.■(ion,  .■>  Hare,  :J2<i  («!ii<li  si ,  ms  In 
have  iinxTcded  oi-  .-•■)nie  iiii-<a]i|in'- 
hetiDion   of   the  <l    rep.  I    H/---.  481). 

As  III  l-nrk'U  V.  r,.^t,ll_  .,  .,f^  ^.' 

A'liiwii,  infra.     So<'    nltn  ^>y, 

35  Bear.  201  ;    Arn.frun-  y'rnnu 

L.  R.,  7  E<|.  olS. 
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TBl-STS    AND  TRrST'-ES. 

,  1     1  int.Tost  Still  suhiwtto  the  charge  ut  inainlanuM^  i 

trr-vei   it  r  Unu-ut  ..  fro.hold  .ccuriti.s,  !..   ,„ 
U.UI  to  r^iuire  this  --^^-^'"j^;^^,,  ,,  „,  testator-s  .,(.■,  • 

In    /?'!  /.TtV.    n '(/■(<    (/),    tilt    gill    ""  ,  .        ,  fi.      f    1 

r        . .  .,f  tlio  same  for  the  iHUont  of  li.-i 

^•^teS'^rl'Htl^^  Court  has  held  U.ed....-.,n, 

rue  ve  the  legacy  or  dispose  of  the  property  dev.sea  or  h.  u> 

'  ..  ive   he  ,  ro.eeds  without  saying  whether  he  was  ahs.il 

and  receivt  tin  proct       ,  .^^  a  discretioma  ^-  trust 

a  trust  where  the  ^-^'^^^^f  ^^^^,^^,  habit  of  a.er 

I'^^'ZtZ^^nZln.r.e  of  cluldren),  yet  in 
':^rt^.    nrthat  indefin.teness   as  shewing  tjat  n 
:  atv     L  intended.    Thus,  m  ix,.?>c  v    A«»J  4 
u-       f ato  tn  his  widow  "  to  be  at  her  disposal  in  .in> 


Roe  iKr  lurner,  L.  J.,  i  i^- 
(j,)   I  Hare,  445. 

{:',*1m;:V'o:    401  (•■. ..wants  her 

BUDUort  and  her  family     ). 
'7,^iH«re.4lO;  amlsoeCo,m«n     . 

221  :,  KcHotj^rhon',  Trw>t.  6  W.  B.  405. 


(c)  Cooper  v.  rAornrnii 
liol'iH'mH  V.  Ti(-<<".  Sy 
V.  W'wxla,  1  My-  *  *  '• 
Hffhardmn,  4  Heav. 
TABrrA,  ib.  177  ;  ^nji/i 
20  Ec).  317.  A«  t"  '>'■  '" 
I',  \V.  H.  40.">.  see  supra. 
(d)  L.  B.,  C  Ch.  51.7. 
tc/i  V.  Mackelt,  L.  K., 
/liann  omi  Ktnsin'jton 
1>.  1 ',»!•.  B"'  "'-''■'  '^.^"'  ^ 
291. 
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WHAT    WORKS    Wll.l,   IKKATK    A     IKI  ST.  ^IKi 

nuiiW  a  will  dispo.sinj;  of  part  of  lur  liiisbivnd's  csliito,  and  jiivin;; 
ail  iiitorest  tliorcin  to  a  natural  .son  of  one  of  his  cliiklrt'ir,  ami  the 
,|iU'stion.s  were  whfther  there  was  a  trust,  and  if  there  was,  wlietiier 
it  had  been  duly  exeeuted.  Crnckctl  v.  I'nxirtt,  and  other  eases 
titid  above,  were  pressed  on  the  Court ;  but  witli  refcr.-nee  to  tli<-m 
Sir  W.  James,  L.J.,  expresseil  a  .strong  di.sajtproval  of  the  "  oflieious 
kiinlness"  of  the  Court  in  interposinj;  trusts  where  none  were 
intruded,  and  said,  "  If  the  case  stoo<l  alone,  1  slioidd  .say  that 
no  sullieient  trust  was  declared  by  the  will  ;  ],nt  if  then-  be  any 
siirh  obligation,  1  thini<  it  has  l)ee!i  fairly  discharged  by  tii..-  way  in 
wliicii  .she  (the  widow)  has  made  her  will  "'  (e). 

(r)  Lastly,  as  to  cases  where  the  primary  donee    is  held    to  be   (O  Wl.oro 

ahsidutelv  entitled.  •  |>rinmry 

If)'  /I  •       /    V         .  (limiT  lii'lil 

In  Ikown  v.  (  annwajor  (;),  a  legacy  was  given  to  a  father,  the  «l«'-l"i-ly 
hotter  to  enable  him  to  provide  for  his  younger  children.     The  '"''"'"'• 
fatlior  consented  to  secure  the  principal  for  t'he  benefit  of  his  younger   'X^Z^jur. 
children,  but  the  Court,  on  hia  petition,  held  iiim  entitled  to  the 
pa>t  arri'ars  of  interest.     The  report  suggcvsts  no  reason  for  this 
(Krision,  but  that  which  appears  to  be  tlie   reasonal)le  one,  viz. 
that  tiie  legacy  wa.s  originally  absolute  to  the  father,  and  remained 
so  except  so  far  as  his  consent  to  settle  it  had  deprived  him  of  his 
interest. 

A-ain,  in  Hammond  v.  Seame  {g),  there  was  a  gift  to  a  trustee  ll.„n,„<.,„t  v. 
of  a  sum  of  stock,  upon  trust  to  pay  the  income  to  the  testator's  '^""'"• 
nieee.  "  for  and  towards  the  maintenance,  education  and  brimiing 
up  of  all  and  every  her  children,  until  he,  she,  or  they  shall  athiin 
tw.Mity-one  "  ;  and  then  the  8to<k-  was  given  eipially  among  them. 
The  niece  having  no  children  at  the  testator's  death,  it  w\is  lieM 
that  she  was  entitled  to  the  interest  of  the  stock. 

Ill  11  f«)rf  v.  Cox  (h)  the  testatrix  gave  property  to  ,\.  for  his  own    If,.../  v.  r,,,. 
use  ami  benefit,  "  trusting  and  wholly  confiding  in  his  honour  that 
he  will  act  in  strict  conformity  to  any  wishes":  it  was  heM  that 
A.  t(K)k  absolutely,  subject  to  the   payment  of  certain   legacies 
which  were  admittal  to  be  validly  bequeathed. 


(■)  A^  to  Willis  V.  Kijmtr,  7  Ch.  I).        IVh^n,,,,,.  5  Sim   •'•' 

i.ni\>^s.m.  S.-,.  Ir,i,,c  V.  Suli.r,,,..  I,.  I!..s  K,,  .i7t 

I'j)  I  Sw.  35.     Set)   al.io   Jkiuiun   v.       a  Miiiiilar  ease.     .Vc  niur,  p.  hW. 
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TKIST.S    AN1>   TUrSTEES. 

l„  rhon,  V.  0»rn  (i),  the  testator  desired  that  everything.  sl„ 

remain  in  its  present  position  during  the  lifetime  of  hm  w,f.-. 

after  her  decease  gave  his  real  and  personal  property  to  otlvr 

sons,  and  then  added.  "  1  give  the  above  dev.se  to  my  w.f.-, 

she  mav  support  herself  and  her  children  accordmg  to  her  d.scn 

and  for  tha    purpose."    Sir  J.  Wigram,  V.-C  deeded  tha 

:  dow  took  aLLely  for  her  life.     He  said.  "The  cases  s 

bo  considered  under  two  heads  :    first    those  m  wh.ch  the  ( 

l,a.  road  the  w.U  as  giving  an  absolute  mterest  to  the  legatees 

as  expressing  also  the  testator's  motive  for  the  g.ft ;  and,  soeo 

thJca.es  in  which  the  Court  has  read  the  w.ll  as  declann,  . 

upon  the  futtd.  or  part  of  the  fund,  m  the  hands  of  th.  1,, 

V  leaacv  t<.  A.  the  better  to  enable  hm»  to  pay  his  debts,  .x,, 

Ihe  motive  for  the  titator's  bounty,  but  certainly  creates  no 

,,hich  the  creditors  of  \.  could  enforce  in  this  (  ourt ;   an.l  . 

a  legacv  to  A.  the  better  to  enalue  him  to  mamtani.  or  .-du...! 

orovith.  for.  his  family  must,  in  the  abstract,  be  subject  t. 

|.onstructi..n  :   it  is  a  legacv  to  the  in.lividual.  w.th  the  nu-t.v 

oointed  out.    This  is  very  dearly,  and, m  my  opm.on.  very  .or, 

laid  down  bv  the  \.-V.  in  Renson  v.  WhiUa,,,  :  and  the  ea 

hidreus  V  i'ortiwiton  (A),  Bn„n,  v.  Casa„u,,or,  and  H„n,„. 

V«„». .  illustrate  the  same  principle.     At  the  same  t.me  a 

to  a  parent  upon  trust  to  be  by  him  appbe.l.  or  n.  trust.  I 

.naintenancc  an.l  education  of  his  chddren.  w.U  certa.nly  ,n 

children  a  rigl>t.  in  a  (curt  of  Equity,  to  enforce  the.r  . 

..,.,un.s  against  H.e  i>arent  in  respct  of  the  fund  on  whul,  th 

i    declarll"  (AA).    And  the  V.-C  added  (/): /'l    vou  gtve  p, 

to  ,K.rsons  to  occomplish  an  object,  n.creas.ng  thcr  fund.  : 

th.  V  n.i.d,t  be  the  better  able  to  do  it  -that  .s.  n,  po.nt  . 

a  gift  to  them,  and  there  is  no  trust  which  others  .an  .■- 

This   is  an   itnportant  distinction,   clear   n.   prm.Mple,  bu 

difficult  of  appli«ation.  ^      ,     i 

In  Hiddhs  V.  HiddUs  (w),  under  a  gift  to  A.    to  huw- 
maintain  B..  A.  was  held  to  be  abs..lutely  ent.tW.  prnu., 
the  ground  that  the  testatrix  dir.-cted  th-  n.come  ..f  one-f< 


(,)  2   Hare,  007.     ^ee  MAh^f"   s. 
Wl/.m/.".  Ii.  K.  UK.,.  2lfl;.W«rr,.. 

V.  .l/..n.».  l!>  1-  H.  U.  :iT. 

(;t)   2  (Ox.   22».     t'»nil.ni-     Harrs  v. 
»■. »  if.«.  2  H.  &  M.  <RK 

(H)  Sit-  Hi    h'ti'irl-'M  "    /.•.■>'.   antf. 

p.  HH2.  II.  («>• 
(/)  2  H«iv.  til4. 
(m)  l«i  Sim.   I  ;  see  also  hrrktUy  \. 


.s,,  ,„/,„,„., ti  Mill,  net  (wIl'TOl 
wa»<  f««.vabk'  to  iVi.  nuanll-i 
.liildn'nsf  -  th.clrsihof  tlRi 
Odi-.viV.  ■..„rA../.  ISSim.  4I» 
/,,,«*.  I2.lu!.  !»07;  Jo.i'»  ^-  ' 
...  |i_^,.._  r,27  ;  Hnrt  V.  T/i'" 
215  ii*«tothi-  10(«.);  llAfWH 
I  (Jif.  WW;  llou-'irlh  v.  H'lnli 
18. 
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luT  residuary  estate  to  be  applie.!  for  the  maintenance  and  t;  '...ca- 
tion of  P..  during  liia  infancy,  and  tlie  capital  to  be  paid  to  him  on 
attain  ng  twenty-one.  And  in  Byne  v.  BUu-klmm  (n),  wliere  the 
tcstiitoi-  bequeathed  a  sum  of  money  fa)  trustees,  in  trust  after  the 
(I.ath  01  his  daughter  M.,  to  pay  the  dividends  to  lier  Iiusband 
(luring  his  life,  "  nevertheless  to  \w  by  him  appli  -1  for  or  towards 
the  maintenance,  education  or  benefit  of  the  children  of  M.."  it 
was  held  that  no  trust  was  created  in  favour  of  tl»e  (children,  and  that 
A.  was  entitled  absolutely  for  his  life  ;  on  the  ground  that  if  the 
testator  had  intended  A.  to  be  merely  a  trustee,  he  would  not  have 
made  the  bequest  in  the  first  instf  ce  to  other  trustees  ;  and  that 
wilt  re  there  is  a  gift  to  a  parent,  coupled  with  a  direction  that  he 
shall  jK-rform  certain  parental  duties  (which  are  legal  oiiligations 
as  reL'ards  a  father,  but  are  merely  moral  oldigations  in  the  case  of 
a  mother),  it  is  a  gift  to  and  a  beneficial  interest  in  the  pers<m  to 
whom  it  is  made.  Yet  nothing  is  mere  common  in  trusts  for  the 
maintenance  of  children,  than  to  direct  the  trustees  to  pay  the 
money  over  to  the  children's  guardian,  to  be  by  him  applied  for 
their  benefit;  and  with  regard  to  the  second  reason,  it  is  difficult 
to  reconcile  it  with  Sir  J.  Wigram's  remarks  cited  above. 

In  Ihwlim]  V.  DouUwj  (o)  a  testator  gave  a  fund  to  be  e.pially 
divided  among  his  four  sons,  and  then  provided  that  hi.s  executors 
should  invest  the  share  of  his  son  J.  in  the  purchase  of  a  residence 
"  where  my  said  son  and  family  may  enjoy  apartments  free  of  rent, 
and  that  he  may  have  .  .  .  some  income  towards  support  of  hinwelf 
and  family."  It  was  held  that  the  gift  to  J.  was  absolute,  and  that 
the  trust  was  repugnant  and  void. 

In  He  Harbinon  {p),  property  was  given  to  "the  Rev.  T.  L.. 
l>arish  priest,  for  a  Roman  Catholic  school,  or  for  whatever  other 
imrpose  he  pleases  "  :  it  was  held  that  he  took  beneficially. 

In  E'xrl  of  Mexboroxuih  v.  Savilc  {,,)  a  testator  h.  (,ucatl,'ed  to  his  I.-uacvt„,„.v 
eldest  son,  to  whom  certain  settled  estates  would  pass  on  the  <'^''"^-  ''"'y- " 
testator's  death,  "  a  sum  of  money  sufficient  to  pav  and  di.scharge 
all  tic  estate  duty  which  may  be  payable  by  "  him  :  it  was  held 
that  this  was  a  gift  to  the  son  for  his  own  absolute  l)enefit,  and  that 
It  did  not  impose  upon  him  a  trust  to  pay  the  duty  for  the  benefit 
"f  the  peraons  interested  in  the  settl.d  estates  in  succession  to  him. 
In  Adnms  v.  Lopdell  (r)  a  testator  devised  lands  to  A.  "Iiarged 


Vrt^;llt■ll,•t^,^  of 

JIUIJIIMf. 


■"'  -y.  Hfiiv.  41.     Sco  also  tlir  judi; 
.ill  in  IiiiuIk  V.  Hame.-i.  I..  R.,  «  C'h 

17. 

<M  ll'.m\  1  Ir.  R.  7i>. 
ill  Hi   llnrbiaon  {Viin,\  v.  Ijiyk,ii), 
I.      vol,.   1. 


|1!HI2|  1  Ir.  R.  lo.t. 

(y;  SH  L.  T.  l.ii,  u\,  Htiiiiix  c.  A.  Ih' 
Mubdrotiiih,  8ti  \,.  T.  ."13 1 

(I)  iTiL.  K.  Ii.  ttll. 
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TRl'STS    AND  TRl'STKES. 

With  an  annuity  to  B.,  and  bequeathed  a  sum  of  '-"J  ♦.,  A 
lit  him  in  paying  of!  a  mortgage  on  thedemmed  land..     \ 
TeTd  that  B.  could  not  compel  A.  to  apply  the  money  m  d.cl. 

"'BrorcoXe.  a  testator  may  use  language  shewing  tl.a, 
inSs  creS,  a  trust :  as  in  Cary  v.  Can/  (.).  where  the  tos, 
lavetaseholds  to  A.  in  order  to  exonerate  htsestaes  -„,,..., 
Ks  and  incumbrances,  and  charged  the  leaseholds  w.tl, 
payment  thereof. 

(i)  Directions    as  to    Emplo'jmerU    in    Office,    *^--^"""' 
a       suitor's   recommendation    in    favour   of   a   th.rd   p.rso 
'ot  of  a  nature  to  create  a  simple  absolute  trust  for  h.s    e 
but    has   for    its   object    the    placing   or    contmuance    of 
p    sont  s  me  office  Lr  capacity  connected  with  the  property 
he  subject  of  disposition,  involving  the  performance  o  a  n 
Ity     A    where  a  Ctator  directs  that  the  tenants  of  the  d, 
ro^rty  shall  be  allowed  to  continue  in  its  occupa  .on  e.th. 
o   Sout  a  condition  or  restriction  as  to  rent,  cult.vat.on,  k 
InlZits  V.  Tibbits  (n),  where  a  testator  made  a  dev.se  , 
«on  recommending  him  to  continue  his  cousms  A.  and  B^ 
Tc^pation  of  their  respective  farms  in  the  county  of  \\ .  as  1 
Le  aniso  long  as  they  continue  to  manage  the  same  m  a  «o. 
hlbandUke  manner,  and  to  duly  pay  the.r  rents     .t  was 
be  a  tit  for  the  cousins,  who  had  been  tenants  at  w.U     \ 
Z^L  would  be  given  this  effect  at  the  present  daj 

CC  Wnlrh 'discussed  whether  a  d.rectton  or  .njunc 
employ  a  particular  agent  or  steward,  imposes  on  the  dev 


(,>  2  Sell.  *   L.    ra.   expUine.1    in 
ISarrs  v.  >V«-/l-r».  2  H.  i  M.  oO,  c-.tr^i 

""[;•) 'iJ'i^..  056.    Compare  <?i«,yf.  V. 
IMndson,  12  Moo.  P.  C.  C  iW. 


(o)  :\  Mor.  (>81.  Seeal^'i.S 
a-.Jiufhan'.  i  liif-  •■>'>»>  (fliiw'! 
tinue  testator's  trade  and  c" 
manager). 
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liail  not  Ix'cii  appointed 
Unt  the  Court  obviouslv 
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Wtlimnift  V. 
'  'nrh,  I. 


Tiiir 


witlioiit  (as  would  have  been  lecpiired  if  1 
liy  the  testator)  giving  tlic  usual  securit 
liiid  a  discretion  in  the  matter. 

In  WillianiM  v.  Corbet  (p),  whore  a  testator  devised  his  estates  to 
tiiistees  upon  trust  to  let  the  same,  and  aj)ply  the  rents  in  paying 
off  eertain  incumbrances,  and  appointed  A.  to  be  auditor  of  the 
anoimts  during  the  execution  of  thetrusts,  anddireeted  the  trustees 
tn  i>ay  him  the  usual  annual  remuneration  ;  Sir  L.  Shadwell,  V.-C, 
luid  that  the  trustees  were  not  justified  in  removing  A.  from  the 
oliice,  tiiere  being  no  imputation  on  his  conduct,  for  tliat  he  had  as 
nuK  h  right  to  be  the  auditor  as  any  one  of  the  devisees  had  to  the 
estates. 

The  application  of  this  rule,  however,  would  in  many  cases  cause 
wrious  embarrassment  to  trustees  in  the  management  of  the  trust,  I"""''P'' 
and  it  is  submitted  tliat  the  true  principle  was  laid  down  in  Lawless 
V.  Shaw  iq),  where  a  testator,  after  devising  his  estates,  charged 
with  certain  annuities,  to  his  friend  William  Shaw  for  life,  witli 
remainders  over  in  strict  settlement,  a-id  after  bequeathing  to  his 
friend  and  agent  B.  E.  Lawless  lOQl.  as  a  token  of  the  testator's 
esteem  for  him,  declared  it  to  be  his  particular  de.siio  that  Shaw 
should  continue  Lawless  in  the  receipt  and  management  of  the 
devised  estates,  and  likewise  should  employ  and  retain  him  in  the 
agemy  and  management  of  lands  to  be  purchased  in  pursuance  of 
the  will,  at  the  usual  fees  allowed  to  agents,  he  having  acted  for  the 
testator  since  he  became  possessed  of  the  estate  fully  to  his  satis- 
faction. Soon  after  the  testator's  decease,  Shaw  dismissed  Lawless 
from  his  office  as  land-agent,  but  without  impeaching  his  character 
or  capacity.  Lawless  tiled  a  bill  aga  :<st  Shaw,  claiming  to  be 
reinstated,  which  was  di-smissed  by  Lord  Plunket.  This  decision, 
after  being  reversed  by  Sir  E.  Sugden,  was  restored  '<y  the  House 
of  Lords  (r),  on  the  ground  that  a  gift  of  an  estate  to  one  person  ia 
inconsistent  with  a  direction  that  another  should  have  the  manage- 
mt'iit  of  it. 

The  same  principle  was  followed  in  Finden  v.  Stcjifinis  (x)  : 
where  the  testator  expressed  the  wish  and  desire  that  the  plaintilT 
lie  appointed  as  agent,  receiver,  or  manager,  whenever  the  trustees 
should  have  occasion  for  the  .services  of  a  person  in  that  capacity. 
Lord  Cottenham  said :  "  The  testator  gives  his  property  to 
tnistees  who.  until  the  death  of  the  survivor  of  the  wife  and  her 


ii.)  S.Sim.  341).  (,)  2  I'll,  u;; 

(})  U.  4  Go.  I,-.4.  L.  T.  738. 

(r)  Shaw  V.  L:  rifix,  .5  CI.  &  Fin.  J21I, 
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TRUSTS    AND  Tni'STEKi*- 

nieces,  were  to  act  in  the  management  of  the  eatatc.  .  .  1 
consistent  with  this  purpose,  that  ho  shot.l.l  give  to  the  plan 
an  irrevocable  office  of  agent,  receiver  or  manager  >. 

So   a  direction  in  a  wiU  that  a  particular  person    '  shall  1,. 
solicitor  to  my  estate  and  to  my  said  trustees  m  the  nmnag-., 
and  carrying  out  the  provisions  of  this  my  will,    has  l.ee,i  h.-l,l 
to  impose  any  trust  or  duty  on  the  trustees  to  contmue  such  pe, 

as  their  solicitor  if). 

A  testator  sometimes  appoints  a  solicitor,  surveyor,  stock^w. 
or  other  professional  person  to  be  one  of  the  trustees  of  bi 
and  authorises  him  to  charge  for  his  professional  services  (n).  r 
a  provision  confers  a  beneficial  interest  under  the  will  within  .s.. 
of  the  Wills  Act,  which  is  forfeited  if  the  person  to  whom  it  w  « 
attests  the  execution  of  the  will  (v).  It  cannot  be  rl.in.. 
against  creditors  («•),  and  appears  to  be  liable  to  legacy  duty 

in -Trusts  without  a  Definite  Object.-The  general 
is  that  "  every  trust  must  have  a  definite  object.  There  niu 
somebody  in  whose  favour  the  Court  can  decree  performance 
Charitable  gifts  are  no  exception  to  the  rule,  because  they  .  h 
enforced  at  the  suit  of  the  Attorney-General,  represent  ir.j 
Crown-  but  in  a  charitable  trust,  as  in  any  other  trust. 
must  be  a  cestui  que  trust,  namely,  the  public  or  a  section  . 
public  (z).  And  an  intention  to  create  a  trust  of  a  ehuri 
nature  must  be  expressed  (a). 

What,  appears  to  be  an  exception  to  the  rule  is  where  pro 
is  given  to  a  person  as  a  trustee,  with  power  to  apply  it  in  a  <•, 
way  at  his  discretion,  the  residt  being  that  he  may  apply  it  ii 
way  if  he  likes :  th.at  no  one  can  compel  him  to  apply  it  m  that 
and  that  if  he  does  not  apply  it  in  that  way.  it  (or  the  una] 
part)  belongs  to  the  original  donor  or  his  representatives.  '1 
called  a  discretionarv  trust.     Whether  it  can  properly  be 


(0  Foslfr  V.  KhUy.  19  Cli.  D.  518. 

(„,  See  n.  Ames,  '.'■'.  Ch.  1>.  72  ;  /?<• 
<A«yi}</'.,27Ch.  D..584. 

(V)  Ht  liarbpr.  31  Oi.  P.  f>tM ;  *«• 
/'<H.Jrv,  40  Ch.  1>  1- 

(w)  7<€  HWf.l '8981  i'ti- 217. 

(X)  He  Thorky.  ;i8!tl]  2  >'h.  (ilS.  !• 
H  diflicnlt  to  umlei-stand.  im  vniKiplo, 
why  this  should  be  ho.  iS.e  Hanson  s 
IValh  Ihitics.  4th  edition.  4!".> 

(V)  IVr  ^^i^  \^ .  Oram.  M.U..  m 
Moricf.  V.  llithop  of  Durham.  9  Vow.  3i«!. 
t'ompare  D<>f  d.  Toimc  v.  lopmtnkf.  ti 
EiWt.  :»28,  where  the  trust-,  were  so  in- 


dtlinitc  that  the  trusters  uiij;!.! 
the  prpjK-rty  to  any  use  tli.  v  i 
lit  :   and  Ji'e  Camfrcn,  20  ( Ii. 
where  a  testator  din-cted  liis  r\ 
to  CI'  Ty  on  Ills  businc.is  for  a 
time  without  disi'winjs  of  the 
and  it  w.i.s  Iielil  that  excipl  sci 
niiglit  bo  niTcsniiry   lo  do  ."ii 
purpose  of  l>»yinK  de'4s  and 
the  direction  vas  inoix^ralive  : 
ante.  p.  ISl. 

(:)     He.     Church      V<il>;u,hv 

ll«H]2  Ch.  tu:}. 
((f)  Ante,  <'!i«p.  IX. 


IMI-STS    WITHOIT    A    KKKIMTK    OIMKCT. 
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a  triiHt  or  not  iUm-s  not  seem  very  iimU'riul  :  |).Tlia|w  it  would  he 
iimre  att'urat*  to  call  it  a  jH)\v.r  in  the  nature  of  a  trust.  A  common 
(■\.iriiple  is  the  ordinary  (xjwer  of  applying  im-ome  for  the  nutin- 
t, nance  of  infante  (*") ;  a  diwretionary  trust  for  the  hencJit  of  an 
a.itfit  is  another  example  {x).  In  (Jufl  v.  .V<(//7tc  {xx),  trusie<'.H 
were  allowed  to  carry  out  a  tru-^t,  althoufjh  tlien-  was  no  per^^on 
«|iit  fiiuld  enforce  it. 

On  the  same  principle,  a  direction  hy  a  testator  tliat  a  monument   Kr<Tiin„,.f 
.-hail  be  erect*«d  to  his  memory  is  lawful.    Such  a  direction  is  ""•'"""•'"• 
111. (tuai  to  this  extent,  that  the  executors  or  trustees  are  justified 
111  -vpending  the  money,  hut  no  one  can  compel  them  to  do  .so  :    '  it 
staiitU  on  the  same  footing  as  an  expensive  funeral "  (//). 

The  rule  laid  down  in  .l/oWrc  v.  Binliap  oi  Ihirfidiii  ims  heen  much 
.lisiu.ss«l  in  connection  with  the  decision  of  X(»rth.  .1.,  in  lieDmn  (:). 
Tti.re  the  ti>8tator  be(jueatlied  his  horses  and  dogs  to  his  trustees 
With  an  annual  sum  for  their  maintenance,  payable  for  a  term  of 
!iii\  years  from  his  death,  if  any  of  the  animals  should  so  long  live  : 
!  >\us  held  that  the  trust  was  valid,  although  it  was  not  a  charitv, 
.iini  that  any  surplus  une.xjjended  by  the  trustees  belonged  to  the 
testator's  representatives.  'J'he  decision  was  based  partly  on  the 
aiiaiogy  of  a  truai,  for  the  erection  of  a  monument,  and  partly  on 
tlif  autliority  of  Mitjitrd  v.  Reyitohh  (a),  where  the  |)oint  does  not 
swni  to  have  been  argued.  Its  correctness  has  been  doubted,  on 
til.'  j^rotnul  that  the  trust  was  incapable  of  eni'oreement  {b),  but 
it  id  submitted  that  if  the  trust  hud  been  limited  to  tiie  period 
allowed  by  the  Rule  again-^t  IVriwtiiities,  it  would  !iave  l)een  g»HKl.  on 

Act.     18HI, 


Triisi  (or 
U'lH'iit  (if 
niiiinnU. 


(ir)  Nw     CViiivejanciiif' 

SH.  4:;.  4:t. 

(j-)  (hsln>rne  v.  (Jitborvf,  2  Ajiji.  Ca. 
'M.n< ;  A'e  ColenmH,  39  Ch.  1).  443. 

...r)  3  Cli.  1>.  278. 

(V)  Mtllirk  V.  Asylum,  Jac.  180,  184  ; 
.Uk'ui,  \.  Vole.  0  Bt-a.  3.53  ;  Trimmer  v. 
Ihi.lx,.  -•■"»  1'.  J.  Ch.  424  (where  J/.t/on/ 
V.  Utynolds.  1  I'h.  185,  U  reforrod  to) ; 
//(»/(.  V.  0/iborne,  L.  K.,  1  Kf].  58j">  ; 
Mu^-mII  v.  Biiujle,  [I87r.j  \V.  \.  17U. 
As  to  expensive  funerals,  see  Chap.  I,IV. 
It  li;ui  iH'en  hclci  tliat  a  tru-it  for  the 
inaintiiuincc  of  a  tomb  is  Ifgnl,  if 
iiT-tiiotnl  lotiio  lK>rio<l  alluwiYi  by  tlie 
Hull-  ugaii.st  I'criK'tuitics.  'I'hi-sf  du- 
li-iiuiis  have  been  criticized  by  Mr.  Gmv 
ilVrp.  «:  00<>-7),  but  I  vi-ntun-  to  con". 
l.iij  lliat  Ihcy  an-  correct.  No  one  ciiii 
cnf.ucc  !hc  ]icifi.rinaiicc  of  BUch  a  tru»t, 
«nil  llicri'fore  if    the    trustees  do  not 

•'Tjrlrt  ilir   iticullic    !nr   the  purpiini'.-   of 

it.  Ilii'ir-  is  a  reaultiiKr   trust   for  the 
|«i-"ii«    itilcri'Rtcd     in     I  he    tiiilator'-' 


CKlaic  ;  it  folloMJt  Iliat  ihih- inttn-sl  i< 
eontiiiL'cnt,  U-in»  de|iciident  on  thfacl-i 
of  the  lru.Kfees,  and  if  the  trust  were  of 
indclinitc  duration,  it  woukl  ahow  con- 
tinsent  inteivslH  to  t»ke  effect  beyo  ■<! 
tho  jieriod  allowed  liy  law  :  ii  is  th< .. 
fore  illegal,  aiile^a  ifstrictefl  to  the 
period  aiiowcl  by  the  Itiile  HiiaiiiKt 
i'erpetuiti™.     [('.  S.  | 

(j)  41  Ch.  I'.  r>-.2. 

(al  l(i  Him.  Il».-i.  See  also  :i,rh  v. 
A.««,  L.  n.,  14  K.|.  141. 

(6)  See  an  article  hy  Profersor  Gray 
in  the  H.trvaril  l,aw  Keview,  xv.  MK* : 
<;ray  on  IVrp.  sS  905  >mmi.  ;  and  an 
article  by  the  pri'sent  editor  in  the 
■hiridical  Review  for  July  Utoti.  On  the 
<|Uention  of  |H'rpetuity,  see  above, 
p.  i'U.  'Hie  proper  way  of  providinn 
for  aninmlH  is  to  >;ive  an  annuity  to  (he 
custodian  payable  so  Jonu'  as  any  of  tlio 
auiiii.ils  a-f  lixiiiu-  lie  //oirnrrf,  Timea, 
OeloUrSO,   1908. 
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Oisorctioii- 
nrv  )i>''- 


the  ground  that  a  cliscreti..nary  trust  can  be  created  for  the  be,.- 
of  animaU  a.  well  as  for  the  benefit  of  a  «pendthnft  or  lunat 
The  difficulty    as    to    perpetuity  did    not  arise   m  Pett,,,,.!! 

Petliw"  {'■)'  «•»»"<*  <'"^  *"*•'*  ^'^^  '''•'^  *"  f\  ■       .    , 

How  far  If  a  tentator  .shews  an  intention  to  create  a  trust,  .t  ,s  not  ah. 

":]rJs  m.H.     „,,,3,ary  that  he  should  definitely  indicate  the  objecta  of  .t.     1 1 
'"  ''"'""■"'•       where  a  testator  beq.ieathed  5,()()0/.  to  trustees  upon  trust  to  exp. 
it  in  planting  trees  on  land  of  which  he  ^''^  tenan*  for  hfe.  ,t  , 
held  Lt  this  was  a  good  trust  for  the  benefit  of  the  owners  of 
land  for  the  time  being  ((/).  .,    ,     ,  i 

If  the  gift  be  expressly  "  in  trust,"  or  ,f  the  donees  are  descr, 

as  trustees,  though  the  property  is  to  be  disiK^ed  of  m  such  nu.r 

and  for  such  purposes  as  they  think  fit,  "it  benjg  my  w,l    t 

the  distribution  thereof  shall  )>e  left  entirely  to  the.r  .bscrclu 

thev  are  trustees,  and  the  beneficial  interest  results    o  the  l.o, 

the"next  of  kin  {«).     It  was  at  one  time  supposed  that  .f  the  pn.,. 

was  not  expressly  given  in  trust,  the  donees  took  iH-nehe.ally.     ] 

in  Gibbs  V.  Runmy  (/)■  the  testatrix  gave  the  res.due  of  her  pro,, 

to  her  •'  said  trustees  and  executors  "  (nammg  them)  to  be  d.sp 

of  unto  siich  person  and  persons  and  in  such  manner  and  for, 

they  in  their  discretion  should  think  proiH'r  and  expedient, 

it  w-as  held  by  Cirant,  M.R.,  that  this  wa.-^  not  a  trust,  but  the  i 

thing  as  a  general  power  of  appointment,  and  that  the  ex-,-, 

took  the  residue  beneficially.     But  this  distinction  has  been 

approved  („),  and  in  Fentonv.  Xevin  (h)^^■hvro  the  testator  bequ.. 

various  Kgacies.  including  a  legacy  to  each  of  lus  executors 

after  directing  h.s  proj.erty  to  be  sold,  proceeded  as  follows 

will  mv  executors  shall  oi.ply  the  overplus,  if  any,  a,s  they 

Ht  "•  it  was  held  that  they  did  not  uke  beneficially.    Again, 

Sinclair  (i)  the  testator  gave  and  bequeathed,  •'with  the  e.xc. 

of  my  said  house  in  Sunderland,  the  disposal  of   winch  I  lea 

the  discretion  of  my  trustees  hereinafter  mentioned,    h.s  re. 

peaoMl  estat*  to  bis  wife  and  A.  li.  nimn  certain  trust.; 

^^ede^ed  the  testator  :   it  was  held  that  the  wife  took  ne, 


(rj  ML.  .1.  Ch.  170. 

(rf.  ^  Bo>,c%  llHWi]  1  <'h-  ■■>«'• 
rarv  v.  V„ru,  2  Sell.  &  L  173,  may 
perhaps  I.-  ifferml  to  W,,^  1'",',V''P!;",  • 
^d  Bce  !!■  M,Tl,nrm,gh.  m  L.  1.  .531. 
m  I-  T.  131.  anl.s  i>.  H'.>7.  As  to  th.' 
i(s=n?t  •a!'.!^  it  Iw-onnics  irapossilik'  tii 
carry  out  such  a  liast,  see  Ix-low. 

Z)  fouler  V.  Garlike,  1  K   *  My.  232  ; 

It,     y>«.«,   41    Ch.    U.    .-).-.•.>.    wlure    an 


annual  sum  was  given  to  uusIih 
e.\pfndoJ  for  certain  iiurimsis 
.lir.-<-tion  that  any  l>art  remani 
a|)iili(Hl  should  be  dealt  vith  I 
at  their  sole  discretion. 

(I)  2V.  &B.  294. 

{<j)  .See  lluckle  v.  linslnw, 
Yiap  Ciunh  A'."  V.  On[i  <''■' 
L.  R..  (i  1'.  C.  381. 

(/,)  31  h.  R.  Ir.  47H. 

(,)  [|y031\V.  N.  113. 
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lniit'firial  intfri'st  in  tlio  liouso  nor  ii  iK-nfliciul  power  of  uiijioinf-    <  inr  \\i\ 
iiit'iit,  and  that  thp  house  devolved  to  tlie  tentiitor's  heir. 

liut  wliero  a  testator  gives  property  to  his  executor  or  trustee,  \vi,.i,.  i,„ 
without  words  implying  any  discretion  or  power  of  sehitiou,  it  niuy  '•i'"'^'''""  '<^ 
appear  from  the  general  frame  of  the  will,  and  the  cinunistances  of 
the  testator's  family,  that  the  gift  was  intended  to  l)e  hi'iieticial  (y ) :  :is 
wliere  he  provides  for  his  immediate  relatives, and  gives  ehi-  residui' 
of  liis  estate  to  A.  B..  whom  he  has  previously  appointed  i-xenitor 
and  trustee  (A).  The  (piestion  whether  a  person  is  to  fake  as  an 
cxicutoror  trustee,  or  is  to  have  a  henetieial  interest,  is  a  <|uestion 
ipf  intention,  and  (as  regards  exeeutois)  is  not  affected  liv  the 
Kx.eutors  Act,  18:J0  (/). 

The  question  whether  the  objects  of  a  tru.st  are  suUieientiy  indi    «  |i„iiiy. 
cated  often  arises  in  gifts  which  are  partly  for  eharitalili'  purposes(»/). 

|i  will,  of  course,  he  remembered  that  the  (|Uestion  frequently  u,  <,||,|„„ 
ur;.MS  >' lu'ther  property  is  given  to  a  person  for  the  imipose  of  "•^^•• 
conferring  on  him  the  beneficial  interest,  subject  to  a  particular 
jiiirpoae,  or  whether  it  is  given  to  him  for  a  particular  purpose, 
witii  no  intention  of  conferring  on  him  any  beneficial  interest: 
in  t'le  latter  case,  if  there  is  no  disposition  of  the  beneiicial  interest, 
a  resulting  trust  arises.     This  8id)ject  is  discus.sed  in  Cliapter  XX!. 


IV.  Executory  Trusts.  The  (piestion  whether  words  use<l  by  Di,,.,.,;.,,, 
a  testator  in  declaring  a  trust  are  complete  in  themselves  («),  •""'til... 
or  whether  they  are  intended  to  serve  merely  as  an  outline  or 
niiiuites  of  the  trust,  the  details  of  which  are  to  be  fdled  in  by  the 
trustees  or  some  other  person,  arises  chiefly  in  those  cases  where 
the  testator  directs  property  to  be  settled  on  a  certain  person 
and  iiis  or  her  issue  (»). 

The  nature  of  the  estates  and  interests  which  ought  to  b>  limited  stii.  t », ni,.. 
in  pursuance  of  a  direction  to  settle  land,  or  money  to  be  laid  out   "" "'  "'  '"'"'• 
in  the  purchase  of  land,  is  discussed  in  another  chapter,  in  con- 
nection with  the  rule  in  Shelleif's  Cme  (p). 


(/)  t'tnton  V.  Hmekin*. »  \V.  R.  300. 

Ii)  HiVZ/ViMM  V.  ..,Hc,  L.  K..  7  H.  I.. 
rm-.  iMwt,  I'hap.  XXI. 

(/)  lhi.l. 

(»i)  Sm'c  al)Ove,  pp.  228  et  seq. 

(«)  A  cift  of  property  to  trustees 
upon  trii.st  to  convey,  transfer  or  pay  il 
Id  curliiiii  (icntona  in  certain  events,  is 
ni)t,  i)io|)erly  speaking,  an  executory 
trust,  l>ut  the  cotiHtruction  of  such  a 

^i^  r^nrUiiirs  ?ii!Trrriil  from  tliai  <jf 

adirccl  ((ilt.  See  Cliap.  XXXVII  ,  and 
IWiM  V.  Hurnry,  17  Ch.  D.  211. 


(o)  l»rd  St.  I.<(innrclH's  ilrliiiilinii 
of  ••I'XiTiitorv  trusts."  in  Hgnlfii  \. 
HiiiuhIiiw,4  H.  I..  ('.  al  p.  210,  is  i{iiiili<l 
in  < 'Imp.  XliVIlI.  A  direction  to  .xe- 
eutors  toai-ltloland  wliicli  is  nut  devised 
to  them  f?ivcs  tliiin  a  cumiimdii  liiw 
power:  Kniithr  v.  liunliurt/,  Ii  liini;. 
N.O.  30(1. 

(p)  Cliap.  XIA'III.  .Vs  to  tlie  way  in 
which  a  nanie  iind  arms  (shiftini:)  clause 
.should  tic  fra,niid,  -cc  Trciur  v.  Ticifi, 
13!Sim.  108.  In  /'  Eiincninl  v.  Unijmii. 
.14      itea.     .'ill     a    teslatoi     direfled     w 
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of  Ullll. 


.lointdri'. 


l)irri'li<i»  t" 
••entail" 
really  <>r 
|i<i-si>nalty. 


SccoiiJ  wife. 


TRt'HTS   ASV  TIU'KTKKS. 

The  doctrine  of  .y  pn-s  i«  w.inetinieH  Hl»l»lio«l  »'>  i>x.-.'Utorv  tr, 
for  the  settleni.iit  of  land  on  a  iH-won's  iswiio  (</). 

It  may  here  »»e  niontionrd  that  where  land  isdevwed  or  apr... 

be  settled  upona  iH.-rHon  and  his  i«8ue  in  tail,  the  estahlmhed  f..n 

limitation,  in  the  absence  of  express  provision  to  tlu-  eontiars 

to  the  first  and  other  sons  successively,  uceordinp  to  senioritv 

tail  remainder  to  the  daughters  as  tenants  in  conu...  n  m  tail,  ^ 

cro^  remainders  between  them  (r).    lUit  if  there  are  words  imp... 

division  among  the  issue,  it  seems  that  they  all  take  as  t.na.,! 

common  in  tail,  with  cross  remainders  between  them  (s)    U. 

that  although  a  direction  to  settle  land  on  a  person  and  \m  clnl, 

nuans  that  it  must  be  settled  as  realty,  the  Court  may  autl,. 

the  insertion  of  j^wers  of  leasing,  sale,  and  exchange,  with  provb 

for  advancement.   &c.   (0-      According  to  the  older  cases. 

where  there  was  a  tiire.tion  to  insert  usual  powers,  neither  a  p 

to  jointure  («),  nnr  a  power  of  portioning  (r).  could  be  »m 

Hut  a  more  liberal  principle  of  construction  si-ems  now  toprcvai 

In  Wri<jhl  v.  ]Vr>yht  (x)  a  testator  gave  real  and  ix-rsonal  .• 

to  his  son  to  be  .nettled  in  strict  settlement  on  his  marriag.' : 

8on  having  married  and  died  without  any  settlement  havmj; 

made,  it  was  held  that  the  widow  was  entitled  to  an  annu.l 

way  of  jointure.  ,    i   ■  •• 

If  real  or  personal  property  is  directed  to  be  "enUiled  < 
and  his  heirs,  it  seems  that  A.  only  takes  a  life  interest, 
remainder  to  his  heirs  in  tail  or  absolut^^ly,  according  to  the  n 
of  the  property  (y).  .  . 

If  the  trust  is  to  settle  land  on  mariag.;  as  a  jointure  to  tlu 
the  widow  of  a  second  marriage  n  ay  be  entitled  {z). 


wttlemeiit  lo  I"'  uuule  ami  to  coiilniri 
two  shift inK  el«u«e»  in  diffirent  forms  ; 
the  >1.H.  helU  that  the  testator  hml 
not  1><  .■i\  liin  own  tonveyaneer. 

(o)  Ante.  p.  280.  The  arpuincnl  m 
favour  of  sueli  a  settlement  fa.Unl  ni 
S,.,l  V.  .SV,,/.  J'rrc.  ('h   a2l. 

(r)  See  (liier  v.  Oner,  i..  K..  .>  H.  I4. 
(188.  ii<«t.  Chap.  XlAllI. 

(s)  I),<€l.M.,n  V.  Hay,  3  Br.  C.  C.  404 ; 
Hiiduett  V.  Haduren,  23  Bca.  r,r,\  See 
PhiUipa  V.  Jantfs,  3  l>e.  0.3.&  S  <-  : 
Afa.mn  v.  JIfiMoti,  5  Ir.  R.  t.c\.  _»» ; 
Vaixey  on  Settlements.  lt'.7  Beq. 

(/)  Tunitr  V.  Sini/.Ht.  17  Hea.  ol.>; 
Wisey.P.p^r,  13  (h.  D.  «^»-  />^''7 

.111;  IIHl  V.  //'".  tl  f^i'"-  ':"'•  '■"''''*■ 
V.  /7„/HVK«/.t!Sira.  1">2;  Whmlrx.HaU, 
17  Vex.  8();  Home  v.  liartuii.Aac.  437; 


Petirie  v.  Jtiimn.  Aar.  I.'S:    Um 
.Inr/f//.  l.J.  &  W.  tl2.->;  />'<■<  ••] 
V.  AlirrmiH.  I  M.  &  Ci.  312. 

(I/,  I'lile  of  liiiitoid  V.  J/fi', 
Ahtrcorn,  1  My.  &  I'.  312. 

(f*  HigginavH  v.  liarnchy,  2  .' 

.-.16. 

(it)    ^'wcoH7l(  Holmr.idiiU  v.    I 
K.,  3  Eq.  474:   12  Kq.  280;  .< 
ir(,-«  \:Ilolmesdul,.\.\<  ,i  1 1 
Vaizey,  180. 

(I)  [19041  1  Ir.  R.  3<iO. 

((/)  See  (Irares  v.  ]liri<.  11  i^i 
Stt'ily  V.  Stau-fll,  Ir.  K..  2  Ki|.  : 
Boydrll  v.  OoU'jhtly,  U  !-ini. 
uhimate  limitation  "^t  the  1 
jiersrinal  e.state  was  niaile  to  ih 
who  was  the  testator's  heir. 

(:)  Ma»ony.  Mason,  5  Ir.  U. 
.See  AllansoH  v.  VUthirou;  1  Vis 


KXKtrTOKV    TRrsT«. 


m> 
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tvirc  to  tho  wife 
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.  Imll.'U 
111  ilrirt 

«  lld'HH'lll. 


Another  qupntion  which  Honi.'tiiiu'H  ariw-.s  i»  wh.'th.-r  a  k«.|Ui>»t 
ol  chatteUot  leaaehokls  (,•)  to  folhiw  tlie  lirnilutioiiHof  a  Hirw.t  wttlt- 
m.iit  <.f  ri-alty,  or  to  jjo  with  a  titif,  cn-at.vs  an  .'x.Mut.Hi  ..r  cxwutory 
trust.    Thw  (juestion  also  u  .ILscussotl  in  aiiotlicr  chapter  (»). 

•ri.i-  case  of  SMI,;,  v.  Shrllr,,  (j),  j,,  which  a  tostatrix  b.'.|u,.ath.Hl 
jewls  to  bo  held  as  heirlooms,  without  reference  to  uiiv  real  estatv. 
is  nforretl  to  in  the  uame  chapter. 

A  .somewhat  narrow  constr.iction  has  l^-cn  placed  on  testamentary  „ ,  , 
trusts  or  powers  to  settle  personalty  (y).  In  hiiwj  v.  Lalmj  (;)  the  ' ' -'•'•^•" 
testator  gave  a  legacy  of  st<x;k  to  a  female  infant,  to  he  |«»id  or  '^■'^•"•">- 
traM>ferred  to  or  setthnl  upon  her  l.y  his  trustees  and  exe<-ut<,rs 
l,v  .such  deed  or  instrument  in  writing  as  they  shouUl  think  m««t 
l.ru.l.nt  and  prop«.r,  upon  her  attaining  the  age  of  twenty-one  ; 
she  married  m  the  testators  lifetime,  and  attaine<l  twentv-one 
after  lus  death :  Shadwell,  V.-C,  directed  the  stock  to  be  transferred 
to  her.  In  hmnerlcy  v.  Knnwrln,  („)  the  testator  gave  all  his 
pro|M.rty  to  h.s  wife  to  bring  up  hi.s  children, "  and  when  thev  come 
of  ajj.'  to  settle  on  them  what  shall  be  deemed  by  her  prud.-nt  "  • 
It  WH.S  held  that  this  merely  gave  her  a  power  of  appointment  among 
the  children,  and  not  a  power  to  settle  proiK-rty  on  them  for  life 
with  remainder  to  their  children.  In  Loch  v.  Bwjle,/  (h)  greater 
atUMition  was  paid  to  the  obvious  intention  of  th.>  testator  •  he 
ilireetnl  lus  daughters'  shares  in  his  residuary  personal  estate"  to 
he  .settled  on  themselves  strictly,"  a„d  it  was  hdd  that  each  daught^-r 
slioul.1  have  a  life  interest  for  her  separat...  xxsi-.  without  power  of 
atitieipation,  with  a  power  of  appointment  by  will  over  the  ...rpus 
if  «l.e  predeceased  her  husband  :  in  default  of  a,,pointment  the 
liroperty  to  go  to  her  next  of  kin  or,  if  ihc  survived  her  husband 
to  l.r  absolutely.  In  Ma.jralh  v.  More/wad  (r),  the  narrow  construc- 
tion was  applied.  In  that  case  the  te.tator  gave  a  share  of  his 
property  to  each  of  his  daughters,  "  to  be  settled  on  thenuselves  on 
their  iimrnage  ' :  it  was  held  by  Bacon,  V.-C,  that  <m  the  dau-diters 
attaining  twenty-one,  being  unmarried,  they  were  cntitl.-d  to  their 
shares  absniutely. 


Iij  Six'  Milea  V.  Harford,  12  Cli.   1) 
i.'Ji. 
In  i  Chap.  XX.,  ante,  pp.  (in.".  s.m|. 
(.-)  L  K.,  «    Eq.    540.    Btaldl    iinli., 

p.  iilh,. 

(,»i  In  ICAiVe  v.  lirigg^  (15  Sim.  17) 
■I'i  I'uinhi  V.  llu'jhta  (L.  K.,  U  Ku. 
il'iii<liii'clioii  Unit  j)rii(K'rtv  shouh!  la- 

«ure(i  ■  |,)r  the  biiitlit' of  eertoiii 
l«r«,n8  was  lii|,|  to  Ik,-  fijuivaleiit  to  a 
■■■■■xum  to  settle  it.     As  to  tlie  jK.eu- 


liar  ease  of  /<«,/,//  v.  I'nilrhl,,/  (!,■.  \\„. 
.J44).  see  \  .Uvs  on  .Si  tlieinmu,  |uo 

(j)   10  .Sim.  iU,. 

(<i)  10  Ha.  ICo. 

(6)  1..  l;.,  4  Ki|.  12J.  Compar,. 
Mu,U  V.  <lh,,„^,  41  1,.  .1.  Cli.  ,i3!t,  wl.er,. 
till-  l(>;atee  wa.s  jiiilicially  !.,|,arate<l 
fr-^m  !itr  fitKbanii,  .iii.i  il,-  k-niuy  was 
orili-iecl  to  he  paid  to  lier. 

('■)  I..  H.,  ll'  Ko.  4!ll. 
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CHAP.  SXIV. 

Where  re- 
strained from 
anticipatiun. 

Effect  of  gift 
over, 


or  contingent 
legacy. 


Interests  of 
cliildren. 


TRUSTS   AND   TRUSTEES. 

But  if  a  legacy  is  given  to  a  woman,  with  a  direction 
shaU  be  settled  upon  her  for  her  life,  it  will  Ix-  settled 
separate  use  with  a  restraint  on  anticipation  (d). 

If  the  testator  gives  a  legacy  to  his  daughter,  with  a  .li 

to  settle  it  on  her  marriage,  and  a  gift  over  in  the  event  of 

leaving  issue,  this  is  an  effective  direction,  and  will  be  earn 

effect  by  giving  her  a  life  interest  for  her  separate  use,  with  iv. 

to  her  children  as  she  shall  appoint,  and  in  default  to  her  . 

who  attain  twenty-one  or  being  daughters,  marry  (<).    .V 

legacy  is  given  to  a  feme  sole  contingently  on  her  marrmfje. 

tion  to  settle  it  is  effective  (t).     A  fortiori,  a  direction  t 

property  on  a  person  and  his  or  her  issue,  children  ov  f; 

effective  {g).    The  children  take  as  tenants  in  common  (./;/) 

Where  the  testator  directs  a  legacy  to  be  settled  on  the 

and  his  (or  her)  wife  (or  husband)  and  children,  a  power  of  i 

ment  among  the  chUdren  will  be  given  to  the  husband  and 

the  survivor,  with  the  usual  trust  in  default  of  appointi 

children  who  attain  twenty-one  or  marry,  and  the  usual  h 

maintenance  and  advancement  clauses  (h).      But  if  the 

has  shewn  an  intention  that  the  children  are  to  take  equ 

power  of  appointment  will  be  omitted  (t).     The  ultu.u 

varies  according  to  circumstances  {«).     In  Turner  v.  bar> 

trust  to  settle  on  children,  with  a  substitutional  gift  to  th 


(rf)  Re  ParrotU  S3  t'h-  ^-  '^'*''  ^^ 
DunmlFa  Trust,  Ir.  B.,  6  Eq.  322.  See 
Turner  v.  .Smgenl,  17  Bia.  515;  Symu)id'< 
V.  Wilted.  11  Jur.  N.  IS.  659;  EusUice 
V.  Robinson,  7  L.  R.  Ir.  83  ;  Stanley  v. 
Jackman,  23  Bea.  4.50;  Dowdv.  Dowd, 
[1898]  Ir.  244.  It  has  tnt-n  held  that 
wliere  a  precatory  trust  has  been  created 
by  will  in  favour  of  "children,  the 
trustee  may  vary  the  trust,  by  hmitmg 
the  shares  of  daughters  to  their  separate 
use  :  Willis  v.  Kymer.  7  Ch.  D.  181. 
But  see  ante,  p.  808  n.  («). 

(e)  Young  v.  Macintosh,  13  Sim.  445 ; 
Ohvtr  V.  OUvcr,  10  Ch.  1).  7ti5;  HdrrM 
V.  L,.ft,.s  {Ho.  2).  [19031  1  Ir.  1.203. 
Compare  Stanley  v.  Jackman,  .M  Bea. 
450,  where  the  direction  to  settle  was 
contained  in  a  deed.  If  there  are  siveral 
children  of  the  first  taker,  and  one  of 
them  dies  under  age  and  unmarrud 
before  the  settlement  is  executed,  it 
seems  that  the  survivors  t*ke  the  whole : 
IIerrin3-Cooperv.H<rnng-Cooper,\nn},t\ 
I  Ir.  k!  4ti5.  Compare  HnrriK  v.  Lnftiii, 
supra.  In  Findon  v.  Findon,  1  Ue  t». 
&  J.  380,  there  was  a  direction  to  settle 
on  testatofs  daugliU-r  and   hrr   isrut-. 


with  a  gift  over  "  in  dcfai 
issue  " ;  no  settlement  was 
and  th<'  daughter's  only  ch 
infant  in  her  lifetime  :  it  \va 
the  daughter's  jiersonal  rep 
was  entitled  to  the  fund. 

(f)  Dtukelt  v.  Thomi<.ion, 

424. 

(g)  Stonor  v.  Vuriirn,  .) 
White  V.  Briggs,  15  Sim.  17 
Hughes,  L.  B.,  14  E(i.  4K.; 
84  L.  T.  195;  Wright  v.  It  i 
I  Ir.  R.  3C.0,  and  the  lascs 
The  decision  of  Shadwel! 
Samuel  \:  Samuel  (14  L.  J. 
unintelligible. 

(jV)   Taggarlv.Tang<iii.\' 

(A)  Ri  Gou-an,  17  C  h.  1 
lowing  Cogan  v.  Dufpi  Id,  i  i 

(I)  Re  P'trrott,  33  Ch.  i). 
the  practice  in  Inland  »ii 
(he  hotchpot  clause,  s»e 
KUale,  14  Ir.  Ch.  315;  />f( 
B..  5  Eq.  549;  Miller  v.  '.' 
k.  Ir.  408. 

(il)   St'ivhyv-  .liirkwilii, 
(j)  17  Bea.  51.5. 
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direction  that  it 
c  settled  Inf  Ikt 

with  a  dircctinn 
!  event  of  Iht  nnt 
ill  be  cariii'il  into 
se,  with  reiiiaiiulvr 
lit  to  iier  (liiiiircii 
Ty  (»')■     And  i(  a 

niarria<!(\  a  ilir,.<  . 
iircction  to  sctiic 
Idren  or  family  is 
mmon  (</;/). 
led  on  tiie  k'l^nUv 

power  of  ap)xiiiii 
sband  and  wife,  (ir 
f  appointment  f(ir 
he  usual  liotclipot, 
lut  if  the  testator 
)  take  equally,  tiic 
Che  ultimate  trust 
ner  v.  Santcitl  (j)  a 

gift  to  their  issui'. 


was  carried  out  so  as  to  excliule  issue  who  did  not  survive  the  tenant    .  ,i.u-.  xxiv. 

for  life.     This   would  probably  not  be  followed  at  the  present 

day  (A). 

A  (ovenant  to  settle  after-acquired  proi)erty  is  not  a   ' usual" 
provision  (kk). 

It  seems  that  a  direction  to  settle  property  on  a  p.Tson  and  his  Wif,.  .,r 
or  her  issue  or  "  family  "  does  not  ii  ithorise  a  direct  i)rovision  for  '"'"'"'""' 
his  or  her  wife  or  husband  (/).     Hut  ni  C/iarlton  v.  Hnuhll  {„>)  the   "'  ''"^"""'' 
C.mrt  approved  of  the  insertion  in  the  settlenu-nt  of  a  power  euablinjj 
the  !.;j;atee  to  appoint  a  life  interest  to  her  husband  (//). 

W  liere  a  testator  directs  personalty  to  be  settled  f)ii  a  person  for   l"''t»r"  «lfr 
life,  with  remainder  to  his  (or  her)  children  in  such  a  way  as  to  '"  '"'^'"""'■ 
include  children  by  any  marriage,  and  provides  for  a  life  interest 
heing  given  to  the  wife  (or  husbaiul),  this  authorises  a  life  interest 
being  given  to  a  second  wife  (or  husband)  («). 

There  arc  also  cases  in  which  real  and  personal  proj)erty  is  direct<-d  li.nl «.,.! 
to  be  settled  by  the  same  will.  No  general  jjrinciple  as  to  the  frame  l"''"";'' 
of  the  settlement  in  such  cases  seems  to  be  deducible  from  the  in'slm.!' 
decisions  (p).  »eitlciiifnt. 

If  a  settlement  on  marriage  is  directed,  and  the  marriage  takes  i-ailuiv  i., 
place,  but  no  settlement  is  executed,  it  seems  that  a  proper  .settle-  "'"''• 
nient  will  be  directed  at  any  tinu>,  even  after  the  death  of  the 
original  devisee  or  legatee  (q). 

Where  a  legacy  is  given  to  a  woman  with  a  direction  that  it  shall  \vi„.r.< 
lie  settled  on  her  for  life,  with  remainder  to  her  children,  it  may  be  '"''"'■>'  •■'•^''^ 
ordered  to  be  paid  over  to  her  if  she  lives  to  an  advanced  age  with-  "'""''"'"'■'• 
out  marrjing  (r).    And  if  a  legacy  is  directed  to  be  settled  on  A .  aiul 
his  (or  her)  chUdren,  and  no  settlement  is  made,  and  A.  dies  without 
any  children,  the  legacy  belongs  to  A.'s  representatives  (,s). 

V.-Undisclosed    Trusts.— Notwithstanding  the  statutory   re- 
quirement that  every  will  must  be  in  writing,  there  are  cases  in 


H)  S<>e  the  result  of  the  lonj;  conflict 
"f  autlmrity  on  tliis  point  statcil  in 
Cliap.  XXXVI. 

lU)  He  iladdys  Estate,  [1901]  2  C'li. 

ih  While  V.  liriyga,  15  Sim.  1"; 
)''»in'7  V.  MacintoKh,  1.3  Sim.  44o. 

(>«)  1 1  Ha.  2<Hi. 

(»)  Compare  Wilkinmn  v.  Juwjhin, 
41  I..  .1.  Cli.  2.34. 

('>)  .V«../i  V.  Allni,  42  C'li.  D.  54.  In  /?, 
I'amill.  »u|ira,  the  terms  of  tile  will 
'Arlmleil  a  future  luisbaml.  As  (o  tin- 
(iuw  (>f  divorce,  gee  Marlborouijh  v. 
"••'—    -^-M.  fl'JOl]  1  Vn.  l(ir>. 


(/i)  See  yyhili-  V.  /ir/ws  15  Sim.  17. 
2  I'll.  r>»:i :  Hi'H,l,ll  \.  (;„l,,,l,lh/.  sii|)m. 
p.  !Ml4  ;  Tiirnrr  v.  Smijoit,  17  ilea. 
515:  Vaizey  on  , Settlements,  ISU. 

(v)  Maunn  V.  Maxim,  Ir.  K..5  Ki{.  288; 
Wrirjlit  V.   Wigl.l.  |I!HI4|  I  Ir.   K.  :!(i<l.  ' 

(r)  Lt/Jilon  V.  f:ils(,i,,  in  Hoa.  505; 
He  Jnrilaii'.-i  Truih,    Mi(»3|  1  Ir.  H.  ll!l' 

(«)  lidl  V.  JackKnn,  I  Sim.  N.  S.  .")47  ; 
XonnitH  V.  Kynnslan,  W  I>.  !•'.  A  .T.  2!l ; 
Kutnn  V.  liarkrr  2  Coll.  124;  Olphfit  v." 
Olphert,  \\'Mf.\\  I  Ir.  K.  32(;.  S-..  also 
Bradfotil  v.  Yoiiii'j,  2!»  Cli.  1).  til7,  aii.l 
eompan-  llie  eases  cite.!  in  Clian 
XXXVll. 
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CHAP.  XXIV. 


Exiateiici' 
of  trust 
discloiHHl  by 
the  will. 


Rule  not 
applicable  to 
jiowere. 


Trust  not 
communi- 
cated at  date 
of  will. 


TRl'STS    .\NT>  TRUSTEES. 

which  property  disposed  of  by  will  can  be  made  su'i 
trusts,  the  tfirms  of  which  are  not  declared  by  the  will  or 
document  incorporated  in  it. 

The  cases  fall  undo;  two  classes,  one  comprising  those  i 
which  the  existence  of  a  trust  appears  on  the  face  of  the  v 
the  other  comprising  those  cases  where  the  trust  is  altogctlif 

It  has  been  decided  that  if  property  is  given  to  A.,  and 
shews  that  the  testator  intends  him  to  hold  it  upon  trust 
does  not  either  expressly  or  by  reference  to  any  existing  d. 
declare  what  the  terms  of  the  trust  are,  oral  evidence  is  hi  I 
to  prove  them,  provided  the  trust  was  communicat^nl  to 
to,  or  simultaneously  with,  the  execution  of  the  will  {«). 

So,  in  Re  Huxtable{v),  where  a  testatrix  bequeathed  1,(M 
"  for  the  charitable  purposes  agreed  upon  between  us," 
was  admitted  to  shew  what  those  purposes  were. 

But  the  wishes  of  the  testator  may,  of  course,  be  exj)! 
such  a  way  that  they  would  not,  even  if  set  forth  in  the  wi 
a  trust  (tc). 

With  regard  to  the  rule  above  stated,  there  is  a  difference 
trusts  and  powers.  Thus  in  Re  Hetley  (x),  a  testator  gave  his 
to  his  wife  for  life,  and  desired  and  empowered  her  by  her 
her  lifetime  to  dispose  of  his  estate  in  accordance  with  li 
verbally  expressed  by  him  to  her :  it  was  held  by  Joyce, 
parol  evidence  could  not  be  admitted  to  shew  what  tlie 
verbally  expressed  wishes  were,  and  that  the  power  of  di 
given  to  the  widow  was  void  for  uncertainty. 

There  is  some  conflict  of  judicial  opinion  on  the  question 
the  general  rule  above  stated  applies  where  the  trust  is  i 
municated  to  A.  until  after  the  execution  of  the  will.  Th 
Moss  v.  Cooper  {y)  and  Norris  v.  Frazer  (z)  are  sometimei 


(J)  Sec  Se  Spenur'a  Witt,  referred  to 
infra,p.  i)10;  Balfev.  llalpennt/,  [1004] 
1  Ir.  R.  486 ;  O'Brien  v.  Condon,  1 1906] 
1  Ir.  R.  51. 

(«)  He  Fleetwood,  15  Ch.  D.  594  ;  the 
following  cases  are  cited  and  commented 
on  in  the  judgment :  Crook  v.  Brook- 
ing, 2  Vem.  60 ;  Pring  v.  Pritig,  2  Vem. 
99 ;  Smith  v.  AtteraoU,  1  Russ.  266 ; 
Podmore  v.  Gunning,  7  Sim.  644 ;  Johnson 
V.  BaU,  5  De  G.  &  S.  86 ;  Irvine  v.  SMi- 
van,  L.  R.,  8  Eq.  673;  Riordan  v. 
Banon,  10  Ir.  Eq.  R.  469.  See  abo  In 
bonit  Marchant,  [1893]  P.  254,  and  the 
cases  cited  in  note  (<).  »opra.     It  may 


be  noted  that  Crook  v.  H 
Crooke  v.  Brookeing)  is  nut  a 
on  the  point  now  midcr  dis 
that  case  the  trust  was  d« 
letter  written  by  one  of  t 
to  the  other. 

(v)  [1902]  1  Ch.  214,  2  CI 

(«•)  Sullivan  v.  SuHimii,  \ 
R.  193  ;  Reid  v.  Atkinjioii.  I 
373;  CVtOffft  V.  Murphy,  Ir.  i: 
Be  Baillif.  2  T.  L.  K.  tin. 

(x)  [1902]  2  Ch.  8««. 

(y)  IJ.  &  H.  Xyl. 

(z)  L.  R.,  15  Eq.  318. 


I 


H 
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..stal-lishing  the  affirnmtive  of  the  propoHJtion,  but  in  each  of  thoMo 
,as."s  the  existence  of  the  trust  did  not  appear  on  the  fare  of  the 
will.  In  Riordan  v.  Banon  (a),  the  Vice-Chancellor  thought  timt 
there  was  no  difference  in  princijile  between  the  two  classes  of 
cases,  but  Parker,  V.-C,  in  Johmon  v.  linll  (h),  and  Joyce.  J.,  in 
Be  Il'tley  (f),  seem  to  have  been  of  a  different  opinion.  And  in 
Bal/r  V.  Halpenny  {d)  it  was  lield  that  an  attempt  to  create  a  "  secret 
trust ""  after  the  execution  of  the  will  was  nupatory,  and  tliat  the 
tni.'itips  held  the  property  upon  trust  for  the  next  of  kin. 

Possibly  the  decision  in  In  bonis  Marchant  (.)  can  l)e  suj)ported 
oil  th.'  principle  now  under  discussion.  In  that  case  the  testatrix 
iiad  two  documents  of  a  testamentary  character  pre^jared,  one 
appointing  X.  as  executor,  and  containing  various  dispositions  of 
her  property,  and  the  other  a  bequest  of  her  property  to  A.  "  for 
the  purposes  I  require  him  to  do  absolutely."  The  latter  was 
duly  executed  as  a  will :  the  former  was  not  executed.  The 
Court  granted  probate  of  the  second  paper  (apparently  to  X.), 
and  ordered  that  the  executor  should  administer  the  estate 
according  to  the  trusts  of  the  first  paper.  But  there  is  nothing 
in  the  report  to  shew  that  the  trusts  were  communicated  to  A., 
and  if  they  were  not,  the  decision  seems  erroneous.  And  in  any 
ca'o  it  is  difficult  to  see  how  X.  can  liave  been  entitled  to  probate  : 
the  first  document  was  not  incorporated  in  the  second  (ee). 

In  Johmon  V.  Ball  (./),  a  testator  gave  a  policy  of  assurance  to 
two  tnistees  "  to  hold  the  same  upon  uses  appointed  by  letter 
signed  by  them  and  myself."  No  such  letter  existed  at  the  date 
of  the  will,  but  the  testator  afterwards  signed  and  delivered  to  the 
trustees  a  memorandum  declaring  the  trusts  of  the  policy  :  it  was 
lieid  that  this  attempt  to  create  a  power  to  dispose  of  property  by 
an  instrument  not  duly  executed  as  a  will  was  ineffectual,  and  that 
the  trustees  held  the  policy  in  trust  for  the  residuary  legatees. 

It  is  equally  clear  that  if  the  trust  is  not  communicated  to  the 
hgatee  during  the  lifetime  of  the  testator,  it  cannot  be  established 
by  a  paper  not  executed  as  a  will  (g). 

Where  the  fact  that  a  gift  to  A.  is  made  to  him  merely  as  trustee 
appea. '  on  the  face  of  the  wUl,  he  cannot  in  any  case  ( ake  beneficially 
and  if  the  trust  is  not  estabUshed,  or  is  illegal,  or  fails,  he  holds  upon 


909 


tllU'.    XXIV. 


t'lariil  liy  tin- 
iiir(>r]Hiratc'<l 
Jiituniorit. 


KefiTfiico  to 
future  wrilti'ii 
iletlaration  of 
trust. 


(a)  10  Ir.  Eq.  R.  469  :  bo  in  SvUivan 
\.  Sullivan,  supra. 
(6)  5  l)e  G.  4  S.  85. 
(fj  Supra. 

id)  [1904]  1  Ir.  R.  480. 
Ui  t!S93J  P.  254. 


Trust  not 
t'omniuni- 
eatoil  (luring 
testator's 
lifotinii>. 

Where 
trustee  can- 
not take 
Ix'neficially. 


{a)  Ante,  p.  !a,">.  n.  (i). 

(.n  5  De  (J.  &  S.  85. 

(?)  Scott  V.  Brou-nrigg,  9 1.,.  R.  Jr.  246 
Tompare  Be  Boyen.  2fi  (h.  1).  531,  when- 
the  trust  was  secret. 
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Where 

truHtep  takpH 
iH'nefipially 
subject  to 
trust. 


trust  for  tin"  rottiduary  legatee  (or  devisee),  or  the  next  of  k 
at  law)  as  the  case  may  be  (h).  Tliis  is  so  even  if  it  a|)| 
the  evidence  that,  subject  to  the  tnists  which  fail,  thi 
intended  the  trustee  to  take  the  proj)erty  for  his  own  ben 

And  if  the  jjift  is  by  the  terms  of  the  will  made  to  A., 
trustee,  without  any  limitation,  parol  evidence  is  not  £ 
to  shew  that  tlie  trusts  apply  only  to  a  part  of  the  propcrt 
in  Re  Huxlable  (i)  a  testatrix  bequeathed  4,000/.  to  I'. 
charitable  purposes  agreed  upon  between  us  "  :  it  wa.s 
evidence  was  admissible  to  shew  what  the  charitable  piirp 
but  not  to  shew  that  the  trust  only  applied  to  the  inco 
4,000/.  during  C.'s  lifetime. 

But  if  the  gift  isto  A."absolutely,"or  "for  his  own  useanc 
followed  by  a  reference  to  the  testator's  wishes  with  regi 
disposition  of  the  property,  A.  takes  beneficially,  subjec 
his  carrying  out  the  testator's  wishes  if  and  so  far  as  tlie 
trust.  Thus  in  Irvine  v.  Sullivan  (/)  the  testator  gav-  his 
to  D.  absolutely,  "  trusting  that  she  will  carry  out  m>  w 
regard  to  the  same,  with  which  she  is  fully  acquaintc 
"  wishes  "  were  that  D.  should  make  payments  to  certai) 
it  was  held  that  she  took  the  property  beneficially,  subject 
the  payments  in  question. 


Scent  trust. 


Conimuniea- 
tion  of  trust. 


Where  property  is  given  by  will  to  A.  in  terms  which  i 
he  is  to  take  it  for  his  own  benefit,  but  the  testator  ' 
of  his  intention  that  A.  is  to  hold  the  property  upon 
terms  of  which  he  communicates  to  him,  evidence  of  ti 
admissible  (k),  and  it  will,  if  legal,  be  enforced  (/).  1 
is  that  A.  has  induced  the  testator  to  leave  the  property  i 
his  express  or  tacit  promise  to  perform  the  trust,  anc 
Court  ought  not  to  allow  him  to  commit  a  fraud  by  r 
carry  out  the  testator's  wishes  (w).    The  communicati 


{/»)  !See  liriggt  v.  Penny,  3  De  G.  &  S. 
at  p.  540  ;  Johnson  v.  Ball,  supra  ;  Se 
Hoy((,  supra.  As  to  si'cret  trusts  of 
land  for  charities,  see  auto,  p.  2<i3. 

(hh)  He  linilU,.  2  T.  U  R.  ti<M). 

(()  [19021  2  Ch.  793.  It  is  submitted 
that  the  decision  in  Morrison  v.  M'Fer- 
run,  [1901]  1  Ir.  300,  coniUcts  with 
this  principle. 

(;■)  L.  R.,  8  Eq.  073.  In  Wood  v. 
Cox,  2  Myl.  &  Cr.  084,  iho  payments  to 
be  made  by  the  residuary  legatee  were 
specifietl  in  a  paper  which  under  the  old 
law  »as  tcstauientAiy. 


(t)  As  to  the  nature  of  i 
required,  see  p.  912,  n.  [it). 

(/)  Jiuasftl  V.  Jnckson,  I 
Morris  v.  Frazer,  L.  R.,  1 
(VBrien  v.  Condon,  (liMt.^l 
In  Re.  Spencer's  Wilt,  57  I. 
testator  bequeathed  a  legai 
B.,  "  relying,  but  not  by  \ 
'.i'on  their  applying  it"  i 
"  privately  communicated 
him :  evidence  of  a  seen 
admitted. 

(m)  Wallgrave  \:  Tebbs.'l 
McCormick  v.  Grogan,  L.  R 


rNi>iHrhnser>  thi'sts. 

terms  r)f  the  trust  may  take  place  before  or  after  the  execution  of 
the  will  (m). 

The  wishes  of  the  tt-stator  may  he  expressed  in  such  a  way  as 
to  .slievv  that  he  did  not  intend  to  create  a  trust,  as  where  he  gives 
the  devisee  or  legatee  an  absolute  discretion  in  the  disposition  of 
the  property  (o). 

Where  the  gift  is  made  to  A.  and  i).  as  joint  tenants,  and  the  trust 
is  (onimunicated  to  A.  before  the  execution  of  the  will,  U.  is  also 
hoiiM.l  by  the  tmst,  on  the  principle  that  no  .son  can  claim  an 
inteivst  under  a  fraud  committed  by  another  (/>).  But  if  the  trust 
is  not  communicated  to  A.  until  after  the  execution  of  the  will  U. 
is  not  bound  (q). 

If  the  gift  is  made  to  A.  and  B.  as  tenants  in  common,  and  the 
trust  is  communicated  to  A.,  whether  before  or  after  the  execution 
of  the  will,  but  is  not  communicated  to  B.,  then  B.'s  share  is  not 
bound  by  the  trust  (r). 

If  no  communication  on  the  subject  of  the  trust  is  made  to  the 
legatee  or  devisee  during  the  testator's  lifetime,  he  takes  the  property 
for  his  own  benefit ;  no  declaration  made  by  the  testator  (unless 
executed  as  a  will)  can  affect  him  with  a  trust  («). 

If,  liowever,  the  testator  during  his  lifetime  informs  A.  of  his 
intention  to  leave  property  to  A.  upon  a  trust,  the  terms  of  which 
are  not  communicated  to  A.  during  the  testator's  lifetime,  A.  takes 
as  trustee,  but  the  intended  trust  is  ineffectual,  and  cannot  be 
ascertained  by  a  written  declaration  of  the  testator  not  executed 
as  a  will.  Thi  s,  in  Re  Boyes  (<),  the  property  was  given  to  A. 
absolutely,  but  Hefore  the  execution  of  the  will  he  had  agreed  to 
hold  it  upon  such  trusts  as  should  be  afterwards  comnmnicated  to 
him  by  the  testator ;  no  such  communication  was  made,  and  the 
only  declaration  of  the  trusts  was  contained  n  two  letters  addressed 
to  A.,  signed  by  the  testator  but  unatto.ited,  found  among  his 
papers  after  his  death :  it  was  held  that  this  declaration  was 
ineffectual,  and  that  A.  was  trustee  for  the  next  of  kin. 


i»ll 
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Wllr.v  iw, 
IniHl  iti'mIihI 
liy  i'X|iri-!<iiioti 
i>f  nish. 


('omiiiiinii'a' 
lion  til  one  of 
two  j.iint 
tfiir  ntii. 


'I'fiiaiils  in 
(omnioii. 


'I'riiHl  nut 
c'omimiiij- 
<Ht<'<l  (liiiiiiK 
Ufotiiiif. 


Tnist  co;n- 
municat(><l, 
but  not 
iletnils. 


and  aiKitlier  deoioiun  of  the  House  of 
Lords  in  French  v.  French,  [19021  1  Ir. 
R.  172. 

[n)  See  per  Kay,  J.,  in  Re  Boyes,  2*> 
CTi.  1).  at  p,  r.zr, ;  Re  Maddock,  1 1902] 
2  Ch.  2ii*. 

(o)  Mr''nT:i,ick  v.  (rVoi/rt»,  L.  !  .,  4  H. 
L  82 ;  Re  Pitt.i\',er!<.  ( 1902]  1  Ch.  403  ; 
Hulhrnn  v.  SiiUiva.u  (l-tO.S]  1  Ir.  R.  193. 
Compare  other  cases  cite'l  ante,  p.  871. 

(p)  RuMell  T.  Jatkstrn,  nupra  •  Jonen 
V.  fti////v,  L.  R..  3  E<).  (!3.».  3  l  h.  3(12. 
The  point  df::  ■*  not  gocm  to  have  been 


connidt .  M  in  Turner  v.  Alt.-Oen.,  Jr.  R.. 
10  E(i.  38... 

(?)  .VftM  V.  Cooper,  supra  ;  Burnt  i/  v. 
Macdonidd,  15  Sim.  (1 ;  Re  Steiid,  (  I<'hH»| 
1  Ch.  237. 

(r)  Tee  v.  Ferrig,  2  K  &  ,1.  357  ;  Rou: 
bothnm  V.  Di:nnett,  8  Ch.  1).  4."iO  ;  (Siddiii 
V.  ,Vemp/f,  [1903]  1  Ir.  R.  73. 

(«)  See  .hmex  v.  RadUy,  h.  R.,  3  K<|. 
fi35,  L.  R..  3  Ch.  3t)2 ;  Re  Stead,  [19001 
1  Ch.  237. 

(t)  26Ch.  D.531. 
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Illpgal  i.iiiit. 

I'rni(insl 
nature  (if 
m.'cn'l  trust. 


AdmiiiiHtra- 
tioii. 

Evidence. 

CiTtainty  of 
Kubject  not 
required. 


If  a  Bpcret  tnist  is  illegal,  the  devisocs  or  legatees  hold  tht> 
upon  trust  for  the  persons  upon  whom  it  would  have  df 
the  gift  bad  not  been  contained  in  the  will  (u). 

A  secret  trust  is  a  personal  '>bligation  binding  the  ii 
devisee  or  legatee.  If  he  renounces  and  disclaims,  or  dii 
lifetime  of  the  t»stator,  the  persona  intended  to  be  benefitc 
secret  trust  c  '  aim  nothing  against  the  heir  at  law,  nc.\ 
or  residuary  devisees  or  legatees  (»). 

For  the  purpose  of  administering  the  estate  of  the  tci 
secret  trust  has  the  same  effect  as  if  it  were  contained  in  tlie 

Clear  evidence  is  required  to  establish  a  secret  trust  (r). 

The  rule  which  applies  in  cases  where  a  precatory  trust  i 
to  exist  -namely,  that  in  order  to  create  si'ch  a  trust,  th 
be  a  certainty  of  subject — does  not  apply  to  secret  trust 
property  is  devisod  or  bequeathed  to  a  r°  t.  tj  )on  a  sen 
the  onus  of  shewing  to  what  part  of  t!      s  i     the  tr 

not  extend  lies  on  him  (j). 


Release 
of  debt. 


The  principle  above  stated  applies  to  the  release  of  a  t 
a  testator  makes  a  person  his  residuary  legatee,  and  info 
that  he  has  released,  or  wishes  to  release,  a  debtor  from 
due  by  him  to  the  testator,  and  the  residuary  legatee  ( 
express  dissent,  this  is  tantamount  to  an  undertaking  I13 
give  effect  to  the  testator's  desire,  and  he  will  therefon 
allowed  to  enforce  payment  of  the  debt  (o). 


VI.— Trusts  and  Powers  frequently  inserted  in  W 

addition  to  the  clauses  which  determine  the  beneficial 
devised  or  bequeathed  by  a  testator,    it    is   usual    for 
contain  various  trusts  or  powers  directing  or  empowering  the 
to  convert  or  manage  the  property  in  certain   ways. 
the  trustees  are  often  given  power  to  vary  or  affect  the  1 
interests  within  certain  limits.    The  most  common  of  the  fori 
of  trusts  are  those  for  conversion,  investment, and  of  powers 
mortgaging  or  leasing.    Of  the  latter,  powers  for  mainten,' 


(u)  Kustfll  V.  Jackson,  10  Ha.  204. 
See  Chap.  IX.  as  to  trusts  void  under 
the  Mortmain  Act,  &c. 

(f)  Per  Cozens-Hardy.  L..T..  in  He 
J/nrfrfoft,  [19021  -  Cli-  at  p.  231. 

(ir)  Re  Haddock;  [1902]  2  Ch.  220. 

(i)  McCormick  v.  Orogan,  L.  R., 
4  H.  L.  82  ;  Jr.v/:  r.  fimfh'j.  \  R.,  ^  Th. 
362  ;  He  Douvin-fe  Entate,  tiO  L.  T.  140  ; 


He  PiU-RhrrM,  [1<K)2]  1  Cli.  4( 
(;)  Sussill  V.  Jackmn,  Id 
Coniparo  Ke  lluxluble,  [1902J 
(a)  Re  Applebee,  [18!>!]  3  ( 
which  Wekett  v.  Riib}/,  1  B> 
Ryrn  v.  Godfrey,  4  Ves.  & ; 
Marten,  2  My.  &  Cr.  4.59 ;  an 
Spri-js,  0  Ila.  552,  are  rvft-iinl 


TKl'STS   AND    I'OW  KRS   PREQfENTLY    IN«KRTKI>   IN    WILLS. 

advancement  are  the  rncwt  umml,  but  other  (li,s.rctions  are  frciuently 
given  to  trustees.  In  this  chapter  some  of  the  (|uo.-sti.>n.s  of  oon- 
,tnKtion  which  arise  in  connection  with  such  trusts  or  powers  are 
(onsi.l.red  ;  the  powers  Riven  by  the  Mettled  I^imd  Act«  to  tenants 
for  hf.s  and  the  powers  contained  in  the  Conveyuncinp  Act.  IWl, 
and  the  powers  vested  in  executors  as  incident  to  their  oflice.  are  all 
availal)le  for  the  purpose  of  dealinj?  with  the  testator's  proiM-rty 
iMit  do  not  give  rise  to  (luestions  of  construction  in  th.«  will,  and  an' 
not  within  the  scojie  of  this  work. 
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CHAP.    «X|V. 


Trusts  and  Powers  for  Sale  of  iMud.-Wh.rc  a   power  of  sulo  Duratbu  of 
w  jzivon  to  trustees  over  settled  property,  the  power  (e.xpr.-ssed  »*"*"• 
to  I..'  during  the  continuance  of  tlio  trust)  does  not  come  t«  an  end 
when  an  undivided  share  of  the  pr<.|)erty  lia.s  v.-sted  absohit.-lv  (/,) 
but  It  comes  to  an  end  if  the  purposes  for  which  it  was  created  "have 
ceased  to  exist  (c).    A  power  of  sale  will,  in  general,  come  to  an 
end  when  by  reason  of  the  expiration  or  cesser  of  the  limitations 
the  absolute  interests  come  into  possession,  but  such  a  i.ower  may 
be  exercised  withm  a  reasonable  time  after  that  periul  for  the 
purpose  of  dividing  the  property  (rf),  unless  the  beneficiaries  have 
elected  to  take  the  property  as  it  stands  {e),  or  it  mav  be  exercise- 
able  for  the  purpose  of  raising  money  to  pay  debts  and  leaacies  ( / ) 
So  long  as  the  Rule  against  Perpetuities  is  not  infringed,  the  duration 
Ola  power  of  sale  is  one  of  intention  (</). 

\n  imperative  trust  for  sale  also  do^s  not  come  to  an  end  when  Durat 

all  the  interests  have  vested  in  pos.sessioii,  uidess  the  beneficiaries  "'  '""■•" 
have  elected  to  take  the  property  as  real  estate  (I,)  *'''■ 

Whore  the  trustees  have  a  power  to  postpone  the  sale,  the  vesting  I'ow. .  ,„ 
in  possession  of  one  of  the  shares  does  not  put  an  end  to  the  power  '''""l'"""- 
of  [wstponement  (hh).  ' 

A  direction  to  sell  within  five  years,  and  apply  the  proceeds  i„  Ti...,i,..i.o,, 
paying  debts  and  legacies,  and  then  to  invest,  &c.,  does  not  prevent 
the  trustees  from  selling  after  the  expiration  of  the  five  yars  (i). 


((.)  Tiuicr  V.  KniglUley,  0  Mad.  134  ■ 
R>  Brown.  L.  R.,  10  Eq.  349  (settle' 
metit) ;  Tuile  v.  Swinatead,  26  Bea.  525  • 
Wind  V.  White,  4  My.  &  Cr.  4t50 

(c)  Whmte.  V.  Ildll,  17  Ve-..  80;  Wol- 
ky  V  Jenkinx,  23  Bea.  53 ;  /;,.  Knye  and 
ll-Ult  -  Vmilmct,  63  Sol.  J.  520. 

id)  Peters  v.  Lewfs  and  East  Grin. 
'kad  Kadway  Co.,  18  fh.  1).  429;  Re 
Lord  Hiulfky  and  Bainrg,  fl894]  I'ch. 

I')  Jle  Votlon'd   Trii-leen,   19  Cli.    1>. 
J.  -VOL.    I. 


ti24. 

••n'\-^'"    ^'*'""'  "'"'''""•''■'■•  l"*i"H 

(g)  Jle  Jump,  [liXfi]  1  Ch.  I2;t. 

(A)  He  I'ireedie  and  Mil,. a,  27 Ch.  1(. 
315;  He  JJuwjlan  and  t'owdl,  l|(Kl-'l 
2  Ch.  29«.  See  He  ('o„ke'.  C,L„cl, 
4  Ch.  U.  454. 

(*/i)  He  Uornnnaill,  [liXKtj  1  Ch.  (i:t| 
^  («)  Pearce  v.  Gardner,  10   Ha.  287  ■ 
<- "/  V.  ;/,(//,  t  J ur.  \.  S.  i»7i>. 
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(HAP.    XXIV. 

Remuteneit. 

Doctrine 
of  notice. 


Atlminiatra- 
tor. 

Content. 


Settled  Lan<l 
Acta. 


Person  to  sell 
not  named. 


The  qiiP8tion  whether  an  unliniited  trust  or  power  of  sale  is 
within  the  Rule  againat  rerjH'tiiities  w  discimsed  elsewhere  (;). 

Where  8  tnist  or  jwwer  of  sale  is  given  for  payment  of  il 
although  it  comes  to  an  end  as  soon  as  the  debts  urc  paiil 
if  the  purchaser  has  no  notice  that  they  have  Iwen  piiiil 
if  (in  cases  under  the  old  law  {k)),  the  sale  is  made  witi 
reasonable  time  after  the  testator's  death,  the  purcha.ser  f; 
good  title  (2). 

A  jKiwer  of  sale  given  by  a  testator  to  his  executors  or  adniiii 
tors  can  be  exercised  by  an  administrator  durante  miiiore  iitat 

Where  a  power  or  trust  for  sale  is  cxcrciseable  with  the  cd 
of  a  particular  tenant  for  life,  or  of  the  tenant  for  life  fur  I  In 
being,  the  question  may  arise  whether  the  consent  can  bo  etfec 
given,  if  the  tenant  for  life  is  an  infant  or  has  aliened  or  incutii 
his  interest  or  become  bankrupt  (n),  or  where  one  of  several  ti 
for  life  (named  in  the  will)  has  died  (o).  The  question  ma 
arise  whether  the  consent  of  a  person  entitled  to  the  inrcmie 
an  overriding  term  of  years  is  required  in  addition  to  that  i 
tenant  for  life  (/»). 

The  statutory  powers  of  sale  given  by  the  Settled  Lant 
do  not  fall  within  the  scope  of  ohis  treatise,  but  it  may  be  luen 
that  in  the  case  of  settled  land,  where  a  will  gives  a  power  < 
to  trustees,  sect.  5G  of  the  Settled  Land  Act,  1882,  proliibi 
exercise  of  such  a  ■»ower  without  the  consent  of  the  tenant  I 
A  power  in  a  will  to  sell  or  mortgage  without  naming  a  tloiu 
if  a  contrary  intention  do  not  ajipear,  vest  in  the  executor  if  tli 
is  to  be  distributable  by  him,  either  for  the  payment  of  di 
legacies  (7).  And  where  there  is  i  general  direction  to  sell, 
is  not  stated  by  whom  the  sale  is  to  be  made,  if  the  prtKluce 
sale  is  to  be  appli-jd  by  the  executors  in  the  execution  of  tliei 
a  power  to  sell  will  be  implied  to  the  executors  (r).  But  wh 
management  of  the  fund  jiroduced  by  the  sale  is  not  given 


(j)  Chap.  X..  aiitL-,  jip.  .'{07  si'(|. 

{k)  As  to  whether  the  law  has  been 
altered  in  this  respect,  see  post,  p.  9l(i, 
n.  (:). 

(0  Furbe^  V.  Peacock,  1  I'h.  717  ; 
Carlyon  v.  Truncoil,  L.  K.,  20  Eq.  348 ; 
StmughiUv.  Anstfy,  1  D.  M.  &  (.!.  83.,. 
Connwre  He  Venn  and  Furze  and  other 
ca.se8,  cited  infra,  p.  !)l(i  n.  (:). 

(m)  Monaell  v.  Armstrong,  L.  R.,  14 
Eq.  423  ;  and  see  Re  Co/if,  10  Ch.  V.  49. 

(n)  Se  Neare's  rniMt,  4<.»  L.  J.  Ch. 
f42  ;  He  rartlmix,  7  Cli.  I).  728 ;  Wnr- 
bnrliin  v.  Fiirn,  liMiim.  025  ;  Jie  lindimj- 


ftld  and  Uerrhuj,    (IWKtJ  2  ( 
wliere  tlie  earlier  cases  are  eitm 

(o)  Hykea  v.  Sheard,  2  U.  ,1.  4 

(p)  KoberUon  v.  Walker,  tt  I 
220. 

iq)    C'urti»     V.      FulhniA; 
278.    See  Haydon  v.  lloorf.  8  H 
Honjier  s .  StruUon,  12  W.  H.  :iii 

(r)  Tylden  v.  Hyde,  2  S.  &  > 
Forbea  v.  Peacock,  11  .Sim.  l."i 
&  W.  030;  H,Hlham  v.  lU 
Madd.  44 ;  and  see  liliilrli  v. 
Atk.  420,  aiul  Luckton  v.  Liickl 
Ca.  179. 


TRtVrs   AM,    ,,    VK|,.s    rni!V.KSTI.Y    INSKRTKI.    IN    Wll ->. 

evMutorH  a  »lir.Htio„  to  mil  .Kk-s  ,.ot  «iv..  .!..•  .xmiforn  ,m.«,  r  t„ 
mil  mil  outaU',  evci  tliod^h  it  is  dcviwil  to  iiii„„rs  (..) 

It  may  bo  menti.,,,,..!  that  tl„.  ..x,„t..mv  of  u  ,M,w..r  of  muIo  in 
tr.Hte«.« ...  no  bar  to  a  tU-ree  for  ,.«rtitio„  (/),  but « tr«.st  for  «,1..  is  (.). 

A  ,K)wer  of  =«!e  „.«y  !>..  .n-at...!  i.ulirectiv  or  l.v  i,„,,li..«tion. 
Thus,  a  direction  by  a  t.stator  that  his  .x.-cutors  shall  s.||  his 
iaiuls,  givfs  tlKMH  a  ooninion  law  powor  of  sal.-,  and  on  a  sale  tl... 
,.,.r..haser  (under  the  old  law)  takes  as  if  thev  had  k-en  devi-ed 
to  liim  (r). 

An  implied  power  of  sale  could  also,  nndor  th-  oh|  law  be  ron- 
forrod  by  a  charge  of  debts  or  legacies  o„  the  real  estate.'  but  the 
law  was  not  clearly  settled,  especially  with  reference  t..  the  m.estion 
who  was  the  proper  person  to  .sell  „„d  make  a  title  (.).  J„  Kids,.Hh 
V.  An,,  end  (.)  ,t  was  sai.l  by  Wo.hI.  V.-t '.,  that  the  testator.  h«v,„. 
cimrKod  lu8  real  estate  with  a  .sum  of  money,  must  be  take,,  to  hax" 
give,,  an  nnpbed  pouer  of  sale  to  some  person,  t..  rais..  the  «... 
required,  and  that  the  donee  of  the  power  must  b,.  a.scer,aine.i  ,n 
each  case,  from  the  whole  wilJ. 

The  difhculty  of  knowing  who  was  the  proper  person  to  sell  real 
.«t« te  charged  with  debts  or  legacies  was  partly  remove.l  bv  Lor.l 
St.  Leonards  s  Act  (1-  &  23  Vict.  c.  35)  (,).  and  in  cas,. -within 


»ir, 


<  lue.  xxn 


(<)  Pulton  V.  Jiandall.  I  ,T.  &  \V.  189 ; 
Ihnlhiim  v.  Wilhhirr.  suprrt. 

(/)  Hnyd  V.  Alltn,  24  Vh.  1).  (i^o 

(h)  lligip  V.  Priirurt,  20  Cli.T)   ■HK) 
22lli.  1».  281. 

(r)  Kiirttcll  on  t'owcrt,.  o_  ,,j,|,nj 
hinriiilir  v.  Thonilmi,  2  Hurr  lt>"7  • 
lk„j  Sh„IUr.  8  A.  ft  K.  !K».-,;  \sUif'„r,'l 
V.  li«rkl,y,  2  \-..i.  «,.„.  170;  \y„rml„rd 
V.  Thompum,  .1  \V«.  .-.i:);  AV«/M  v. 
hird  Camd/ord,  2  Vex.  juii.  (iitg.  As  to 
copyholds,  SCO  J{.  v.  I(',7w,».  3  U  ft  s 
illi :  l{.  V.  Vorhfll.  I  K.  ft  H.  8:«1  • 
(Hum  v.  UkhirdnoH.  2  I).  .M.  ft  (;.  ((.-,8  ' 

(«•)  Hill  V.  I{,irrii,S  .Sim.  485.  4  .My 
&  Cr.  2114.  In  this  ras,.,  an>l  in  Sh.nr  \'. 
It-xTir.  1  Kw.  una.  the-  doitrin.!  that  a 
■:nun\  (hioction  to  pay  .l.hts  (Oiarncl 
Ihctii  on  the  rvai  estate  was  trcatwl  as 
loo  iliar  for  dis<ii.s,sion.  the  only  con- 
tist  Ih  intf  whoth.T  8mh  a  tharKc  en- 
(.mKl  ;„  iniplie<l  authority  to  sell  on 
till-  iHTson  takinK  the  Icnai  estate  s»l>- 
j.vl  lo.ortaiii  trnslK,  which  »asd.Hi,h>,I 
111  the  anirniative.     .*i,.,,  also  ^■,«//„,,  y. 

t.    .-\    .';  '■''•  '*''"'""  "■'•  "">f^-  -'7 

wa.  .....t:  llixlkinmn  \.  Quinii.  I  .T.  ft 

H.  .,..., .  t,,^  J   ,/„„„  ^,    //„,^,„  ,_  ,i  j.^ 
— t.     Ill  this  last  case  it   was  dw^idrd 


Ht  law  that  a  sinipd-  charire  of  d.l.ts  did 
['"t  Kive  the  executor  not  takini;  the 
lc«al  estate  a  |«iwcr  of  sal,-.  ItM,,.,,,,! 
V.  Ixiiraler,  I"  H«ay.  .-.!I2,  r>  I)  .\|  ft  r 
272  (where,  liowcvcr.  the  IcKal  eslal.'- 
««sohlaiMc,l  l,y  ||,c  iM.rchaserahundc). 
«n.l  n  n.jl,,,  y.  s,jlc„.  21  lt,,,v.  .Ti;,  ar.- 
coiitrn;  aiMl  sec  /,■„//,„,   v.  Sh,„„„rd.  4 

;,'"'•■::''•;■;""  =  ''"I'l"-  ^-  ^'»l<■K  5  M.  L. 

l-a.  mi.i;  <„rHn  \.  Cirhin,//,!,  I,.  R  ^ 
H.  f..  731  ;  SiiL'.  V.  ft  1'.  titi2  M.,  1  III, 
edition:  Ha..-cs  un.l  ,(„rn,a„,  (•„„,.. 
".ills,  i,tM,  8lhHilion,  and2.lur  \  S 
I'art  2.  08.  As  ,„  a  sale  for  i;..;„;.'i,.s 
on  y.see  IJnn,  v.  //,„„,  2  S.  ft  .St.  448;  //, 
llehhfek.  n  J^  T.  74.  aii.l  i«mt,  p.  •tlti 

2.S.  ftSt.  !«l  ;./„/,«„,„,.  A,«,o«,.l 
."Mm.  .184;  J'aije  \.  Adam.  4  |{,a  J(ii)  . 
and  >'or6c<t  y.  I'mnjck;   1 1  .si,„    |f,.. '  |' 

I'h.  717,  are  cxaniinci  in  Sl,.,„.jl„U  v. 
■  tnileij,  I  1).  M.  ft  (J.  ,j;{.- 

i-r)  2  K.  ft  .r.  .'133. 

(.y)  As  to  the  appliealion  of  this  act. 
siH!  I{,  CI,,,)  „„d  T.ltai.  Hi  Cli.  I,  :(  .  !{,. 
Adfims  a„d  /Vrry,  [IS'.dl]  1  (j,.  f,-,  '  ^^ 
lt./*o«,   -.4   I.  T.  tKKt;  AV   Harr„u:i„. 


[\'.m\  1  cii.  :j:t!> 


'n,d    l!:iul,h 


Implied 
|Hiwir 
of  -ale. 


Charge  of 
di'lilsaiid 
leifacies. 


iSiurulory 
pr.ivisions. 
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l»rot«ctuin  of 
purohMcr. 


Implied  from 
power  to  vary 
invest  meiitK. 

Implied 
(roin  truMt 
for  diviaiuii. 

Not  Implied 
from  power 
to  mortgage. 

P»rl>irrMii|> 
lanu. 


.Iiiint  »ale. 


TRl'HTS   .ISU  TRl'.STKE.><. 

Fart  I.  of  the  Lund  Transfer  Act,  1897,  no  mucIi  (|ue8tion  can  i 
as  executors  now  have  the  same  iwwer  of  selling  real  estate  as 
have  always  had  in  the  case  of  chattels  real  (:). 

Even  in  cases  governed  by  the  old  law,  the  general  rule  is 
where  executors  or  trustees  sell  for  imyincnt  of  debts,  or  of . 
and  legacies,  the  purchaser  is  not  bound  to  see  to  the  appliruti 
the  purchase  money,  and  the  rule  seems  to  be  the  same  when 
estate  is  devisetl  to  a  person  beneficially  charged  with  debts  g.ii.' 
or  with  debts  and  legacies  (a).  But  if  it  i.s  devised  subjiu  t 
tt)  Lgacies,  or  subject  to  a  particular  debt  or  other  sum  of  m 
then  the  purchaser  nuist  see  to  the  application  of  the  \nu 

money  (6). 

A  power  of  sale  may  also  be  implied  from  a  iH>wer  to  vary  i 
ments,  where  the  will  authorizes  an  investment  in  the  purcli 

land  (r). 

The  cases  in  which  a  power  of  sale  is  inferretl  from  a  direct 
tlivide  the  testattir's  real  and  jjersonal  estate  into  shares  liav^ 
already  referred  to  (d). 

It  seems  clear  that  ,  power  to  mortgage  does  not  authorizp 
by  the  donee  of  the  power  («),  although  it  authorizes  a  nu 
giving  the  mortgagee  a  power  of  sale. 

An  executor  always  had  power  to  sell,  or  concur  in  seliin 
estate  belonging  to  a  firm  in  which  the  testator  was  a  partnei 

The  circumstances  under  which  trustees,  having  a  tru.st 
power  of  sale  over  one  property,  may  join  with  the  owner  of  n 
property  in  selling  both  proi)ertie8  together,  are  considero( 


(•.)  Sec  onto,  \>\t.  M  Biij.,  and  Chajw. 
T.llL,  LIV.  With  regard  to  the 
question  under  what  eircumstances 
a,  purchaser  ia  bound  to  inquire  whether 
any  debts  rcE  ain  unpaid,  it  lias  not 
yet  been  decideil  whether  tlic  rule  in 
■Re  Venn  und  Ftirze,  [1894]  2  Ch.  101, 
now  applies  to  real  estate,  displacing 
that  in  He  Tunqueray-W illaume  and 
Landau,  20  Ch.  D.  4«3.  in  the  case  of 
u-sUtors  dyiiiu  since  1 897.  As  to  lease  • 
holds,  see  Re  Whuiller,  35  Ch.  D.  5<>1 ; 
Re  Yenn  and  Fnrzf,  supra.  The  rule  in 
Re  Venn  uitd  Furze  does  not  always 
apply:  Re  VerreU,  [1903 1  1  Ch.  «5;  Re 
Jliaijina  and  Stephenson,  [1906]  1  Ir.  »kM>. 
(a)  Sugden,  V.  &  P.  050,  600; 
StroughiU  v.  Antley,  1  D.  M.  &  G.  63f> : 
Co!ytf  V.  Fivrh,  5  H.  I^  C  905 :  Re 
Uenaon,  [1908]  2  Ch.  356.  But 
apparently  this  nde  would  not  ajiply 
wliere  the  testator  has  diiil  since  1897. 


(b)  ReRebbeek;ll  F..  T.  71. 
sale  by  executors  for  payment  " 
only,  see  Forbes  v.  Pmrock,  1 
explained  in  Carliiim  v.  Trim" 
20  Eq.  348  ;  Re  lltnmn,  supra 

(<•)  Re  Gent  and  Eason,  \  I'.H 
386.  Compare  Tnit  v.  ImIMhu 
1  Eq.  174. 

(d)  Ante,  p.  913. 

(i)  Cook  V.  Duwmn,  29  Ue; 
I).  F.  *  J.  127.  In  tliis  case 
tion  did  not  really  arise,  for  t 
to  mortgage  was  given  (or  a  j 
purpose,  and  the  sale  was  i 
another,  namely,  to  pay  del 
argument  was  that  the  iiowcr 
gage  gave  the  executrix  a  po« 
position  over  the  fee,  and  so  cr 
tn  sell  in  order  to  pav  the  d 
Chap.  Kill. 

(f)  West  of  KnijUiiid.  lie., 
Miirrfi,  23  t'li".  1).  138. 


Hliitri'H  ti(  It 
t'<itii|Mny, 


TKI>rs    ,<Mi    inVVKRM    KKKVIKNTI.V    INNKRIKU    i  5)|7 

(\.,im  and  Aliens  Cmtrart  (</).     If  tho  milo  of  t|„.  j  •    ,...;  ^  ,.«„  i^,    i-h,,,  »»:,.. 

,.|ffct<>d  at  a  higlirr  prico  I)y  joining  with  m.iiirlMxIv  eW.  th,'triiMt,.«  " 

«re  only  carryinR  out  thoir  trust.*  ami  iHTfonuiuR  th.-ir  duty  by  m> 
cilitainitiK  that  h\^\wT  prici*  (A). 

Where  s.'vcral  pro|H.rti.-s  aro  :.,.|a  uiul.<r  ono  h-UHc.  Iho  tnwtooH  s.ir  i,, 
limy  wH  th.'ni  wparat.-ly  ujM.n  Ihf  t.Miii.s  tliut  on.,  of  tho  |.ur.hnHfrH  •"'■I'''' «<«• 
AmW  take  an  aasignni.iit  of  the  icuhi.  ami  j{raiit  uniliT-Ii'aMfn  to  the 
Mth.T  purthascrM,  ami  that  if  imy  part  of  «h.-  prop.'rtv  in  not  s..|<i. 
th.-  trustws  shall  r.tain  th.-  leas,.  «,„!  f-runt  uii.l.r  h-asos  of  tli.!  koKI 
IKirtions  (i). 

it  is  hardly  n.-,vH..ary  to  say  that  trustc-n  who  I,..Id  land  upon  s«|..f..r 
trust  for  sale  cannot  disiaw.  of  it  f..r  th..  .sharos  or  s.-ouritied  of  a  " 
lonipany,  unless  expressly  authorized  to  do  so.  Hut  in  WeH  m 
Ewjland,  <tc.,  ^hmk  v.  Murch  a  traiisartion  of  this  kind  waa 
upheld  as  a  compromise,  th.-  ailed  sal.'  iM-iiiR  ,„a,h.  f„r  the 
purpose  of  satisfying  th»  debts  ov  lue  tlrm  in  whi<-h  the  testator  was 
a  partner. 

Trustc's  huing  a  pv      ,  of  sale  over  a  reve.'sion  niav  exercise  it   It,  >,...! 

hcfore  the  .  -sion  falls  i  .to  posse.ssion,  although  (if  the  reversion 
is  settled)  by  uoing  so  they  inerea.se  the  interest  of  the  tenant  for 
life  at  the  expense  of  the  remainder-man  {k).  Thu ;,  in  one  case, 
a  testator  who  was  entitled  to  an  estate  in  remainder  subject  to  the 
life  estate  of  J.  S.,  devi,wd  it  to  trustees  to  pay  annuities,  with  re- 
mainder to  his  widow  for  life,  with  remainders  over,  and  empowered 
his  trustees  to  sell  it  with  the  con.sent  of  the  t4«nant  for  life  entitled 
in  possession  under  his  will.  J.  S.  surrendered  her  lif.-  estate,  and 
it  was  held  that  the  trustees,  with  the  consent  of  the  widow,  could 
sell  and  make  a  good  title  (/). 

.\  i.ower  given  to  tn.stees  to  sell  an  estate-  with  the  eonw-nt  of  s«ve«i.oe  ..r 
the  tenant  for  life  (m),  does  not  authorize  tlie  trustees  to  sell  the  "'"''•''■  »"<* 
estate  exclusive  of  the  timi.er  growing  ui>o,.  it,  i.nder  an  arrai-e    °"""*'''' 
inent   l)y    which    the    tenant    for  life   sells   the  timb."r  for   hi- 
own  l)euefit  («).     In  R,„kU,f  v.   Howell  (.,)   if  was   held   that  a 


(7)  4  Cli.  ]).  8()2,  »h,.„.  K;k  V.  0«X,.v. 
4  1).  .1.  &  8.  flO.'i,  iH  ccm.sidcn-(l.  niiil 
Mnrrii  v.  Drbenham,  2  Cli.  I>.  ,>40,  jk 
approve.!.    Sw  also  Cavendish  v.  Cavi  n- 

'ii<h.  h.  u.,  loai.  .-jifl. 

(M  4  Ch.  D.  at  p.  815. 

[')  Re  Juddaml  Poland,  \t 'mil  1  Cli. 
(!84,  overrulinit  He  tt'altfra.  ■•  Oakshotl. 
[1901]  2  Ch.  383. 

•; ? )  23  Ch.  I>.  138.  As  I..  ti,e  foavt-r- 
>ion  of  a  business  into  a  company,  see 
Hi  MorrUon,  [1901]  1  CTi.  701,  and  the 


other  cuat's  citinl  |)ii«t,  p.  !I20. 

(<•)  liUifhitxd  V.  Horrtiwr.^,  4  !)rii  A 
War.  441. 

(/)  Trnrll  v.  Ti/hsoh.  21  Bpii.  4:(7. 

(m)  The  power  should  Im  frniiif<l  l>i 
deal  with  the  case  wliere  the  tenant  for 
life  is  an  infant  :  si-o  Jie  .Vrajv'*  TriM/.v. 
28  \V.  K.  976. 

ill)  CiH-hrill  V.  VhoUntlKi,  1(1  H.  A  fv 
i">ti4.  1  (1.  &  H.  m-  ChMnifleu  v.  /Vix 
Ion,  3  Bine  207. 

(o)  2fl  Bea.  .540. 


I 
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TRl'STH   AND  TRt'STKEH. 

\mwvT  of  sale  and  exchange  did  not  autliorize  trustees  to  s.ll 
limds  with  a  reservation  of  minerals.     In  consequence  of 
aecision,  tlie  statute  25  &  26  Vict.  c.  108  was  pas.sed  (/<). 
act  is  now  repealed  and  replaced  by  sect.  44  of  the  I'luste- 
1893,  as  amended  by  sect,  3  of  the  Trustee  Act,  1894. 

Trvsts  for  Conversion.— It  seems  convenient  to  c(.nsiilei'  u 
tiiis  heading  those  cases  in  which  a  testator  directs  his  re.Mil 
real  and  personal  estate  to  be  converted  into  money.  A 
for  conversion  may  be  c.\|  ress  or  implied,  for  a  testator  may 
an  intention  that  his  estate  shall  be  converted  without  an  ex 
direction  or  tnist  to  that  effect.  Thus,  in  Mower  v.  Orr  (7) 
testator  directed  his  real  and  personal  estate  to  i)c  divided 
twenty  shares,  sixteen  of  which  he  gave  to  his  sons,  and  tli 
maining  four  shares  he  bequeathed  as  follows  :  two  shares  t 
daughter  Mary,  and  two  shares,  to  be  invested  in  the  (^ovoin 
funds,  for  the  use  of  her  children  :  it  was  held  that  this  cr.M 
trust  for  conversion.  Affleck  v.  James  (r)  is  to  the  same  effi 
In  Re  UoUon-atj  (*)  the  testator  declared  that  it  should  be  l 
for  his  trustees  "  to  continue  the  whole  or  any  part  of  my  cstc 
all  times  and  from  time  to  time  in  the  firm  of  Holloway  Brc 
or  their  successors  or  assigns,  or  to  invest,  re-invest  and  leiK 
part  of  my  estate  to  them  upon  such  terms  as  the  said  tn 
shall  at  such  discretion  as  aforesaid  think  proper,  witliou 
personal  liabUity  for  the  safety  of  such  investment."  Noit 
held  that  the  power  to  invest  did  not  imply  a  power  of  sellii 
real  estate. 

An  express  trust  for  conversion  is  often  followed  by  a  c 
tionary  power  given  to  the  trustees  to  postpone  conversion. 
Court  will  not  generally  interfere  with  such  a  discretion  as  1( 
it  is  honestly  exercised  :  nor  are  the  trustees  liable  for  h 
But  if  there  is  a  difference  of  opinion  among  the  trustees  wl 
certain  investments  should  be  retained  or  not,  the  tru 
conversion  prevails  (tt). 

A  direction  to  trustees  to  convert  at  their  absolute  dis( 

(/))  \a  to  a  reservation  of  minerals  on 
a  sale  or  lease  under  tlie  Scttl-a  Land 
Acts,  see  Ke  Oladstone,  [  1900]  2  Cli.  101 ; 
Jie  Duke  of  Rutland's  Settled  Estates, 
1 1900]  2  Ch.  206. 

(a)  7  Ha.  473;  Vornkk  v.  Ptarre. 
7  Ha.  477  ;  Flux  v.  Best,  23  W.  R.  228  ; 
t'arUsle  v.  Coolce,  [1905]  1  Ir.  U.  ili'J  ;  /.V 
( 'ooke  <'  Contract,  4  Cli.  D.  4."i4. 

(r)    17    Sim.    121.     These    cases   are 


discussed  in  Cliap.  XIX. 
(s)  tiO  L.  T.  40. 
(J)  Sec  Lewin  on  Trusts. 
ringlon,    13  Cli.  D.  0.54;    It'   It 
Cli.    U.    913;    Re  Carter,  34 
136;  Rf  Crovther.  |18!t.-)|  2  Ch. 
Smith,  |189(illCh.  171;  It<  I 
llOOOi    1    Cli.   »i;?!;     /^   N-*- 
T.  I..  R.  223. 

{It)  Re  //i7/en,fl90n]2Ch.  : 
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mMiiiHtc)  1)0  equivalent  to  a  trust  for  convor.siim  witli   iH)wt'r  t<>    'iivr.  xmv. 
jMi-tpimc  (m). 


'  Stcuritii'N." 


Trmtii  for  Inivstmrnt. — The  general  rules  poverning  inveatnienta  Discntioimry 
Iiy  trustees,  whether  under  express  or  statutory  powers,  are  beyond  !"'"•''"' 
till-  scope  of  this  treatise,  but  questions  sometimes  arise  as  to  the 
pfTort  of  particular  expressions  used  by  testatc-s.  Where,  for 
iiistrtiioc,  a  testator  directs  his  tnistees  to  invest  the  trust  moneys 
ill  such  modes  of  investment  as  they  think  tit.  this  <lo<'s  not,  it 
sotins,  give  them  an  absolute  discretion,  altiiougli  it  is  ditticult  to 
say  how  far  their  discretion  is  restricted  (r).  Again,  a  direction 
to  invest  a  fund  in  a  particular  way  doe><  not  in  itself  prohibit 
investment  in  securities  authorized  by  law  (re). 

A  ])ower  to  invest  money  "  in  his  name  or  under  his  legal 
coiitiol"  does  not  authorize  a  trustee  to  invest  on  contributory 
mortgage  (tw). 

In  its  proper  sense,  "  security  "  generally  implies  a  charge  on 
property,  with  or  without  a  personal  debt  or  obligation,  and  there- 
fore does  not  include  shares  in  companies  (w),  hut  in  popular 
lannuage  "  security  "  is  often  used  in  the  sense  of  "  investment." 
In  He  Rnj/ncr  (x)  the  testator  declared  that  his  estate  might  be  in- 
vested in  such  .securities  as  his  tni.stees  in  their  absolute  discretion 
should  think  fit,  and  he  authorized  his  trustees  to  contimie  or 
leave  any  moneys  invested  at  his  death  in  or  ui)on  the  same 
securities  :  it  was  held  by  the  Court  of  Appeal  (reversing  Farvvell,  J.,) 
that  the  context  shewed  that  "  securities  '"  meant  "  investments." 

A  power  to  invest  in  "  real  securities  "  does  not  authorize  an 
investment  on  contributory  mortgage  (//),  or  on  long  leaseholds  {z). 
except  in  cases  within  the  Trustee  Acts,  18H8  and  1893. 

A  power  to  invest  "  upon  "  ground  rents  does  not  mean  "  upon 
the  security  of "  ground  rents ;  such  a  power  authorizes  the 
purchase  of  ground  rents  {a). 

It  seems  that  a  power  to  invest  in  the  stocks,  funds  or  securities  ComiiatiicH. 


Hciii 

siH'iirition. 


lOOO)  2  C'h.  .">4S. 


(»)  II,  Alkiti'<.»i  L.T.  42l,p<«t. 

0)  Strelfon  v.  Ashmall,  3  Dr.  9; 
Slririirl  V.  Saiidrrmn,  I..  R.,  10  E.].  2tl  ; 
Rr  Kmnnngh  (Murphif  v.  Doyle),  27  li. 
R.  Ir.  495.  29  L.  R.  Ir.  333  ;  Lfuis  v. 
Nil!,^.  8  Vh.  D.  rm  ;  He  Broun,  29  Ch. 
1).  SSO:  Re  SmiVA,  f  1898]  1  Ch.  71.  Sec 
I}irhmmn  V.  Player,  C.  P.  Cooper,  178, 
where  the  executors  were  authorized  to 
'*  I'niplny  "  the  resirlut^  in  any  manner 
thcv  thought  proper. 

I  It)  Re  liurke,  [1908|  2  Cli.  248. 


(in)    H,    /<,,v,  il!MI!»l  1  Ch.  :f.>S. 

(h  )  See  Harris  v.  Uarrix.  29  Uea.  1(»7. 
.Ah  to  the  nx'aninK  i>f  "  n-al  sciurity," 
Heo  Cnixnilinh  v.  Cniindiih,  .30  Ch. 
1).  227  (tnlls). 

(x)  [19041  •  f"l>-  I''''-  Compare  /?. 
Jnhnmn.  89  I,.  T.  520;  Re  (Imt  (ind 
Enxov,  ri9051  1  Ch.  380. 

(f/)    Wfhl,  V.  Jonnx.  39  CI,.  I).  (MM). 

(t)  He  }in>iH'K  Sillhil  A>/«/,«.  !4  f'h, 
1).  (i2ti. 

(a)  Re  .Uorrfrtw.  f  im»5|  1  Ch.  51.-.. 
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TRUSTS   AND  TRUSTEES. 

of  "  any  "  company  is  not  confined  to  companies  formed  und 
law  of  England  (b).   "  Companies  in  the  United  Kingdom  "  Iik 
companies  registered  under  the  Companies  Acts,  althoufrli 
business  is  carried  on  in  foreign  countries  (bb). 

In  some  cases  the  Court  has  jurisdiction  to  sanction  an  altei 
in  the  investment  of  a  trust  estate  in  a  manner  not  autliorizi 
the  will  or  settlement,  when  such  a  course  is  clearly  for  the  1. 
of  persons  under  disability  or  unborn ;  but  to  give  the  Court  ju; 
tion  in  a  case  of  this  kind  it  seems  that  the  element  of  compr 
or  unforeseen  emergency  must  be  present  (c). 

A  power  to  lend  money  to  a  particular  firn  is,  as  a  general 
put  an  end  to  by  a  change  in  the  firm  {d). 

Trust  to  carry  on  Business. — It  not  infrequently  haj)pens 
part  of  a  testator's  estate  consists  of  a  business  carried  ( 
him,  and  that  he  directs  or  empowers  his  trustees  to  carry 
either  for  the  purpose  of  winding  it  up  or  realizing  it  to  advai 
or  in  order  that  it  may  be  kept  on  as  a  going  concert)  until 
beneficiary  is  old  enough  to  take  it  over. 

The  general  principle  is  clear,  that  trustees  who  carry  on  a  bii 
in  this  way  are  personally  liable  for  all  liabilities  contracl 
connection  with  the  business  after  the  death  of  the  testatf 
the  testator  has  authorized  his  trustees  to  employ  a  part  of  th( 
estate  in  the  business  (e),  and  they  carry  on  the  business  pre 
they  are  entitled,  as  against  the  beneficiaries  under  the  w 
resort  for  their  indemnity  to  that  part  of  the  trust  estat 
sr.ch  a  case  the  trustees'  creditors  are  entitled,  by  subrof 
to  stand  in  the  place  of  the  trustees,  and  thus  to  obtain  pa 
of  their  debts  out  of  that  part  of  the  trust  estate  ( / ). 


(6)  Pe  Stanley,  [1906]  1  Ch.  131.  As 
to  wliat  ia  a  "  public  "  company,  sec 
Rr  Sharp,  4.">  Cli.  D.  280 ;  Re  Vastkhow. 
1 1903]  1  Ch.  352;  and  as  to  what  is 
a  company  incorporated  by  act  of 
parliament,  see  Klt:e  v.  Boyton,  [1891] 
1  Ch.  501 ;  Re  Smith,  [189«]  2  Ch.  590. 
A  new  aiiceies  of  company — the  "  private 
company  "' — ha«  been  called  into  being 
by  the  Companies  Act,  1907  (repealed 
and  re-enacted  by  the  Companies 
ConKolidalion  Act,  1908). 

(lib)  R,   Hilton.  [HKtOl  2  Ch.  ,-)48. 

(e)  Re  Craunhay,  fiO  L.  T.  3''7 ;  Re 
MorrtMH,  [1901]  1  Ch.  701  ;  Re  New, 
[1901]  2  Ch.  534  ;  Re  Smith,  [1902]  2  Ch. 
Ul>7  ;  Re  TolUmache,  [1903]  1  Ch.  457, 
95; ;  Re  WelU,  [1903]  1  Ch.  848;  Re 
AnmiCs  SettUmetU,  [1007]  2  Ch.  424. 


(rf)  Re  Turker,  [1894]  1  CI 
Smith  V.  Patrick,  [1901]  A.  C.  2W 

(e)  A  mere  direction  to  carrj 
business  does  not  authorize  the 
to  employ  in  it  a  greater  part  of 
tator's  estate  than  was  employ 
by  him  :  Ex  parte  Richardmn, : 
138 ;  McNeillie  v.  .4rton.  4  H. 
744.  See  Moore  v.  McOlipin 
1  Ir.  R.  334 ;  Re  Dimmock,  52  1. 

(./■)  Re  Johnson,  15  Cli.  1).  i 
Morgan,  18  Ch.  D.  93;  Strict 
Symons,  20  Ch.  D.  245  ;  Re  Frili 
1  Ch.  342.  Older  cases  are.  I 
Garland,  10  Ves.  110;  Culhuxh 
Inuh,  1  Bea.  184 ;  Ex  jmrte  t 
4  D.  F.  &  J.  488.  Sve  also  J 
70  L.  T.  648. 


Si  a  geiifiyl  nil,', 


TBl'Srs    AX1>   lOWKRS    KKKyiENTLY    INSKRTKI)    IN    WILLS. 

This  principle,  however,  does  not  affect  the  testator's  creditors. 
Th.n-  have  a  prior  claim  on  all  the  assets  of  the  testator,  and  any 
trustee  or  executor  who  uses  the  assets  in  carrying  on  the  testator's 
business  (except  to  such  an  extent  as  is  necessary  to  enable  him  to 
wind  it  up  or  sell  it  as  a  going  concern)  does  so  at  his  own  risk, 
Ko  far  as  the  testator's  creditors  are  concerned  (y). 

H  the  business  is  carried  on  by  the  trustees  with  the  assent  of 
tlu-  (ostator's  creditors,  then  the  trustees  are  entitled  to  be  indem- 
mIII.hI  out  of  the  testator's  estate  (including  any  assets  acquired  b\- 
tlio  trustees  in  carrying  on  the  business)  in  priority  to  the  testator's 
crclitors;  and  the  business  creditors  have,  by  subrogation,  a  cor- 
responding right  to  resort  to  the  testator's  estate  for  payinent  of 
tlieir  debts  {h). 

TIu'  same  rule  applies  if  the  business  is  carried  on  under  an  ord.-r 
of  the  Court  (t). 

l?iit  the  rule  does  not  apply  unless  the  trustee  (or  executor)  has 
continued  the  business  in  gootl  faith,  either  under  an  authority 
contained  in  the  will  or  conferred  by  the  Court,  or  for  the  purposi- 
of  winding  up  the  estate  (/). 

Tru.stees  ought  not  to  carry  on  their  testator's  business,  unless 
they  arc  expressly  or  implicitly  authorized  to  do  so  (;)).  \ 
power  to  carry  on  a  business  may  be  inferred  from  the  fact 
that  it  IS  mcluded  in  a  gift  of  the  testator's  residuary  estate  to 
tnistees  upon  trust  for  conversion,  with  a  power  to  postpone 
conversion,  and  the  usual  provision  as  to  interim  income  (k). 

As  to  the  so-called  "  sale  "  of  a  business  for  shares  in  a  company, 
sec  lie  Morrison  (I)  and  other  cases  alreadv  cited  (m). 

Powers  of  Mortijaging. ~lt  has  been  lield  that  a  power  to 
lease  authorizes  a  demise  by  way  of  mortgage  (n).  A  power  "to 
make  arrangements"  given  to  a  trustee  executor  to  whom  the 
real  estat«  is  devised,  authorizes  a  mortgage  of  the  real  estat*'  (o) 
hut  a  power  to  use  real  estate  as  capital  in  the  t<>8tator's  busines.s 
docs  not  enable  the  trustees  to  mortgage  it  so  as  to  override  an 

Kupplyiiig  gomts,  HCf   /{,    Ni/k;^,  I IIKWI 
2  I'h.  241,  poHt,  (Imp.  XXXIV. 

(t)  He  Chnncillnr,  20  Cli.  J>.  42-  H, 
Crouihfr,  [18951  2  (.'h.  .5(1;  R,  Smith, 
[ISiW)  1  Ch.  171. 

(/)  [1901]  ICh.  701. 
_  (m)  Ante,  p.  917.     Hce  also,  a.s  U)  the 

sale  "  of  land  for  shares,  pout. 

in)  Moatyn  v.  f^neaeter.  23  Ch.  P. 
f»8:i. 

(o)  St  Jones,  61  L.  T.  061. 
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dl)  Dinrne.  v.  (lorUm.  f  1891]  A.  P.  190  ■ 
fti  Millard,  72  L.  T.  823. 

(J)  Ihm-sf  V.  Gorton.  [1891]  A.  C.  190  • 
HoJiUs  V.  Hodges,  f  1899)  1  Jr.  R.  480. 

(.)  /iV    Rrmke,    [1894)    2    Ch.    tiOO  • 
«rirf;/M  V.  HodgeK,[\«m\  I  Ir.  H.  480. 

(i)  lie  Millard,  72  L.  T.  823;  Mr- 
AImn  r.  McAloon,  [1900]  1  Ir.  367. 

(;i)  Kirkman  v.   limth,  II   Bea.  273; 
Tr::i     V.  Milne,  9  Ha.  141  ;  Plainer  \! 
IMjiinstm,  73  I^.  J.  Ch.   I79.     As 
trusttis  making  a  personal  profit    I.. 
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TRUSTS  AND  TRUSTEES. 

annuity  charged  by  the  will  (p).    A  direction  to  cnrry  on  1 
authomes  a  mortgage  of  the  business  land  {q)  but  not  . 

land  (r). 

Lord  St.  Leonards  laid  it  down,  as  a  general  ru 
"  a  power  of  sale  out  and  out,  for  a  i)urpose  or  with  nii 
beyond  the  raising  of  a  particular  charge,  does  not  aut 
mortgage  ;  but  that  where  it  is  for  raising  a  particular  charge 
estate  itself  is  settled  or  devised  subject  to  that  charge, 
may  be  proper  under  the  circumstances  to  raise  the  in. 
mortgage,  and  the  Court  will  support  it  as  a  conditional 
something  within  the  power,  and  as  a  proper  mode  of  ra 

money"  (f). 

If  land  is  devised  to  trustees  upon  trust  for  sale,  with  t 
power  of  postponing  a  sale  and  powers  of  interim  man 
and  of  making  outlay  for  improvements,  repairs,  &c.,  it  sei 
the  trustc-s  may  raise  money  for  these  purposes  by  mortga 

A  power  to  mortgage  authorises  a  mortgage  with  a  ] 
sale  (u). 

Powers   of  Leminfi.— Where    property  is   settled  by 
tenant  for   life,  or  the  person  having  the  powers  of 
for  life,  has  now  various  powers   of   leasing  under  th( 
Land  Acta  (v),  and  if  the  powers  given  to  the  truateei 
these,  the  consent  of  the  tenant  for  life  is  necessary  to  thi 
of  f  uch  powers  by  the  trustees.    It  may  be  mentioned  tha 
to  trustees  to  lease  and  manage  real  estate  does  not  by  i 
an  implication  of  the  testator's  intention  to  exclude  his 
dower  so  as  to  compel  her  to  elect  (w).    Trustees  cannot 
lease  of  two  properties  held  upon  different  trusts  (x).     It 


(p)  Re  Webb,  03  L.  T.  545.  For  a 
power  to  mortsape  so  as  to  override  a 
legacy,  sec  Rtdman  v.  Rymer,  63  L.  T. 

270. 

{q)  Devitt  V.  Kta     ",  13  L.  R.  Ir.  «!;>. 
(r)  .UcNtillie  v.  A   j:.,  4  D.  M.  &  (i. 

744. 

(»)  Per  Lord  St.  Leonards  in  Slronghill 
V.  Aiuteit,  1  D.  M.  &  G.  at  p.  045,  where 
MilU  v.'B,inkj>.  3  P.  W.  1  ;  HaUenby  v. 
Spofforth,  1  Bea.  390;  and  Ball  v. 
Harris,  4  My.  &  Cr.  264,  are  referred  to. 
See  also  Page  v.  Cooper,  10  B.  396  (tnist 
for  sale  held  not  to  authorise  a  mort- 
gasrp) ;  Walktr  v.  SouthalL  56  I-.  T.  882. 

(/)  Re  Bellinger, {\m%]iC\\.SH. 

(«)  Re  Chautier'-i  Will,  L.  R.,  8  Eq. 
509 :  following  Rridgt^  v.  lAtngman,  24 


Bea.  27,    and  not  foUowii 
Rt»/al  Panopticon,  4  Dr.  20. 

(f)  This  renders  such  ( 
Slmw'n  Truils.  L.  R..  12  F 
Naylor  v.  Arnltl,  1  B.  & 
power  of  leasing) ;  Davis  v. 
Ch.  D.  128  (power  to  tenant 
agreed  to  lease  and  died^. 
any  practical  interest. 
Arnitt  was  followed  in  F 
Waring,  11  L.  R.  Ir.  35. 

(w)  Warbulton  v.  Warhui 
O.  163,  where  Hall  v.  Hill, 
94,  is  explained. 

ix)  Tolmn  v.  Sheard,  5  Ch 
power  to  lease  was  given 
made  under  the  .Settled 
1856. 


TKl'S'."!    AND   rOWKRS    KKK^rENTLV    INSKRTKh    IN    WIl.l.S. 


92a 


«|„ic  the  power  of  leasing  was  wide  cnougli  t.    •'ulmle  a  l.iiilding    .  iiu-.  xiuv. 
loasf.  the  Court  allowed  the  trustees  to  put  i;,e  propi-rty  up  to  " 

anclion  on  the  terms  of  granting  a  !)uiKling  lease  to  the  highest 
,i,M.i.  and  subsequently  to  sell  the  land  s'"-j:  ■♦  to  the  building 
lea.-*!'  ('/)• 

A  direction  to  an  executor  to  let  real  estate  antl  apply  the  jirofits  Wl..il,.r 
to  a  |>articular  purpose,  does  not  raise  l)y  implication  an  estate  in  ""'*'"''^  '"•'«' 
liiiu  <'.\tending  beyond  the  period  retpiircd  for  accomplishing  the 
purjuw  (-). 

Piniers  of  Chunjim.  -Questions  do  not  often  arise  on  powers 
of  this  kind,  as  the  forms  used  in  wills  generally  follow  those  used 
in  caicfidly  drawn  settlements  (n). 

Trmtsfor  Maintenance  and  Edwativn.-  KHrct  will  be  given  to  a  l.n,.li..|  „„a 
tnist  for  maintenance  where  i^  is  imjierfectly  expressed,  ii^ividcd  l'™''''".v 
the  intention  is  clear  (b).    Thus  in  Re  YaWs  (r)  ihe  testator  i,'3vc  I.,  Inaimcnance. 
his  widow  a  "  further  annuity  "  of  300/.  for  the  mainteranec  and 
oducation  of  his  infant  ;lttughter ;  the  wido  v  died  during  the  minority 
of  the  daughter,  but  it  was  held  that  the  annuity  continued  to  be 
payable  for  her    naintenance  and  education.    So   if  a  legacy  is 
jriven  to  an  infant  contingently  on    his  attaining   twenty  one.  a 
power  to  apply  it  for  the  benefit  of  the  legatee  may  have  the  effect 
of  nuking  the  legacy  carrj'  interest  for  maintenance  (« 

Tlie  question  whether  a  tnist  for  maintenance  has  bei  .ectually 
treated,  generally  arises  in  those  cases  where  property  or  income  is 
given  to  a  person,  coupled  with  an  expression  of  desire  or  hope  on 
the  part  of  the  testetor  that  he  will  thereout  maintain  certain  per- 
sons, or  with  a  statement  that  the  gift  is  made  to  him  for  the  i)urpose 
of  enabling  him  to  maintain  them  (('}.  These  cases  have  been 
already  discussed  (e). 


in)  H(  Jamfs,  73  L.  T.  1. 

|:)  Lambert  .-.  Brou-nr,  Jr.  H.,  5  C.  L. 
:'18. 

{(1)  See  Re  Ceckett,  93  L.  T.  740,  on 
iliP  cmisiruction  of  the  words  "  at  any 
one  limi.'."  As  to  the  failure  by  lapnu 
111  a  [lovt  (51-  of  charging,  notwithatamling 
«Tt.  Si  of  the  WilU  Act,  see  Griggs  v. 
liilmn.  S5  L.  J.  Ch.  458,  ante.  Chap. 
X.XIII.  As  to  the  levocation  of  an 
instrument  exen-iaing  a  power  of  charg- 
m.  see  Ke  (lore-Booth's  Eatale,  [10081 
i  Ir.  K.  3S-.  ' 

(M  lt4ie  V.  Z*s/i>,  LI.  &  G.  t.  .Siig.  1  ; 
lambtri  v.  Parker,  Coop.  t.  Eldon,  143  ; 


.'rherhyv.  Wherler(m  Vinum).  1  1'.  \V. 
783.  But  .SI*  Vrickilt  v.  Dull,,/,  3  Ves. 
10  ;  FeMinij  v.  AlUn,  .I  Hare,  573. 

(<•)  [1901]  2  Ch.  438. 

(t)  PfU  V.  Ftlliiiri.  1  Sw.  .vn  n  • 
/ii  Chiirrhill.  f  IIMMI]  2  Cli.  431. 

(rf)  In  niixlern  wills  e-xpr^s-s  |K)Wits 
iif  maintenance  are  generally  oniitte<i  in 
reliance  on  the  provisions  c<>ntaine<l  in 
8.  43  of  the  Conveyancing  Act.  1881. 
As  to  interest  being  allowed  for 
maintenance  in  the  case  of  legaeijs  to 
the  testator's  infant  chijijren,  see 
Chap.  XX.X. 

(» )  Ante.  p.  8!t.'. 
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The  cases  which  cHtablish  the  general  rule  that  where  m 
directed  to  be  paid  to  a  person  for  the  maintenance  and  p.l 
of  his  children,  he  takes  it  subject  to  no  account,  provided 
charges  the  duty  of  maintaining  and  edicating  the  childrc 
been  already  considered  (0- 

It  has  been  already  mentioned  that  when  a  sum,  or  the  ra 
a  fund,  is  given  for  the  maintenance  of  A.,  this  is  consider 
simple  legacy  for  his  benefit,  and  he  is  entitled  (if  an  adult) 
it  paid  to  him  (<j) ;  and  a  gift  of  residue  to  the  testator's  nn 
the  support  and  maintenance  of  herself  and  children  and  i 
education,"  has  been  held  to  be  an  absolute  gift  to  the  wife 

A  testator  sometimes  provides  for  the  maintenance  or  e.l 
of  an  infant  out  ot  capital  (/),  and  in  that  case  a  gift  over  of 
not  expended,  ir  the  event  of  the  infant  dying  under  age,  w 
effect  (k) ;  but  as  a  general  rule,  maintenance  is  given  m 
income  of  a  fund,  or  by  means  of  an  annuity. 

Where  a  testator  bequeaths  a  legacy  to  an  infant,  and  e 
or  impliedly  directs  the  interest  to  be  applied  in  it*i  mail 
the  interest  runs  from  the  death  of  the  testator  (/).    But 
does  not  apply  in  the  case  of  a  legacy  to  an  adult  (m). 

Where  money  is  given  to  a  parent  for  the  mainteuanc 
children,  ihe  general  rule  is  that  he  is  not  bound  to  arc^ 
its  apphcation  (n).  The  cases  in  which  property  is  giv 
parent  for  the  benefit  or  maintenance  of  himself  or  herself, 
or  her  children,  have  been  already  discussed  (o). 

A  trust  for  the  "  maintenance  and  support "  of  children 
their  education  (p),  but  sometimes  "maintenance"  and  '^edi 
are  distinguished  {q). 

In  Knapj)  v.  Noyes  (f),  a  case  where  gifts  were  made  to 
with  a  provision  for  their  maintenance  and  education,  Lord 
is  reported  as  having  said  that  "  maintenance  and  educi 


( f)  Supra,  p.  892. 

(g)  Noel  V.  Jones,  16  Sim.  309,  ant<», 
p.  885. 

{h)  Bond  V.  Dickinson,  33  L.  i.  221. 

(;)  See  Vusack  v.  JeUieo,  22  W.  K. 
344  (settlement  by  deed).  In  Falls  v. 
Alford  {Re  Black).  [1907]  1  Ir.  R.  486,  a 
legacy  to  A.  for  her  education  was  held 
to  authorize  the  expenditure  of  the 
capital. 

(i)  Ante,  p.  885. 

(/)  Newman  v.  Bultson,  3  Sw.  680 ; 
Pelt  V.  FMowt,  1  Sw.  561.  n.  ;  Re 
Richards,  L.  R.,  8  Eq.  119 ;  Chidgey  v. 
Whithu,    41    L.   J    Ch.   699,  and  see 


Chap.  XXX. 

(m)  Ravtn  v.  Waite,  1  Sw. 

(n)  Berkeley  v.  Sieinhiin 
613;  Hadow  v.  Hadow.  !) 
Browne  v.  Paul!,  1  Sim.  N. 
Hammond  v,  N(nme,  ante, p. 
controlling  the  discretion  o 
charged  with  the  duty  of  iiv 
see  ant*,  p.  892  n.  (/). 

(o)  Ante,  p.  892. 

(p)  Re  Breeds'  Will.  1  Ch, 

{q)   Wilkinn    v.    J-irelh 
r,U;  Re  Booth,  [im4]  in. 

(r)  Amb.  662. 
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of  widow  anil 
c'liihiri'ii. 


confinod  to  minority."  And  in  Gardner  v.  Barl>er  (o),  WockI,  V.-C, 
avowedly  basing  his  decision  on  the  dictum  of  Lord  Canuion,  hold 
that  a  trust  for  maintenance  and  education  must  of  itself  imply  that 
it  was  only  to  last  during  minority,  though  not  in  terms  so  confined. 
But  ill  Hoames  v.  Martin  (p),  where  a  testator  directed  a  sum  of 
nionev  to  be  applied  for  the  maintenance  and  edmation  of  an  infant 
nephew,  but  made  no  disposition  of  the  principal,  Shadwell,  V.-C, 
liclJ  tliat  the  nephew  was  entitled  to  the  income  ot  the  fund  during 
his  life.  And  in  Wilkins  v.  Jodrell  (7),  Hall,  V.-C,  approved  of  and 
foliowed  this  decision,  pointing  out  that  the  decision  in  Gardner  v. 
Barhrr  wa*^  based  on  the  mistaken  assumption  that  the  dictum  of 
Lord  (  amden  (which  was  evidently  referable  to  the  circumstances 
of  that  particular  case),  was  intended  to  be  of  general  application. 
There  are  numcous  cases  in  which  property  has  been  given  to  the 
widow  of  a  testator  for  the  maintenance  of  herself  and  the  children. 
Ill  sueh  a  case  it  is  clear  that  the  widow  is  entitled  to  maintenance 
(luring  tiie  whole  of  her  life  (r). 

If  income  is  given  for  the  maintenance  of  several  persons  as  joint  .loint  tenants 
tenants,  they  take  it  for  their  lives  and  for  the  lives  and  life  of  the 
survivors  and  survivor,  unless  t'  e  joint  tenancy  is  severed  (s). 

Wliere  income  Is  given  to  trustees  upon  trust  to  apply  it  for  "  the  Kilitt  of 
board,  lodging,  maintenance,  support  and  benefit "  of  A.  in  such  ''a"''f"pt«y- 
way  a.s  they  think  proper  in  their  absolute  discretion,  and  so  that  A. 
sliall  not  have  power  to  alienate  or  anticipate  the  income,  they 
cannot  apply  it  otherwise  than  for  A.'s  benefit,  and  if  he  becomes 
bankrupt  it  belongs  to  his  creditors  (/).  But  this  result  can  b(! 
avoided  by  giving  the  trustees  power  to  apply  such  part  of  the 
income  as  they  think  fit,  or  by  giving  them  a  power  of  selection 
among  several  objects  (m). 

The  rule  that  maintenance  is  not  confineil  to  minority  applies 
where  income  is  givt  for  the  maintenance,  or  maintenance  and 
education,  of  A.  dui^ag  the  life  of  B. ;    in  the  absence  of  words 


Trust  for 
maintenance 
of  .'\.  (lurinK 
lif.tofH. 


(0)  18  Jur.  508.  The  decision  wasi 
(irobabiy  right  so  far  at)  the  iut«'ntion 
n(  tlie  testator  went,  tor  he  direeted  his 
irastpffl  to  pay  or  apply  a  yearly  sum 
fur  the  main' 'uance  and  e»lueation  of 
aihild  who,  if  she  attained  majority. 
would  take  a  sliare  in  the  capital.  The 
-«me  remark  applies  to  Foley  v.  Parry, 
•:  Mv.  &  K.  138.  The  decision  in 
%o«  V.  Keooh  (Ir.  R..  4  Eq.  357),  where 
an  annuity  for  the  maintenance  of  A.  !i 
childreu  was  held  to  cease  on  the  death 
iif  A.,  the  children  being  then  all  of  age, 
swms  to  have  turned  on  the  special 


word.s  of  the  will. 

(/))  10  Sim.  287. 

(f/)  I3Ch.  U.  5»i4. 

(r)  Vnrr  v.  Livimj,  28  Bea.  ti44,  3:1 
Bea.  474  ;  Iltrry  v.  liriant,  2  Ur.  4  S.  1 
and  the  cases  cited  ante,  p.  StM. 

(«)  Wilkim  V.  JodrtU,  supra,  quoted 
and  approved  in  Williams  v.  Paim-orth, 
11900]  A.  C.  663. 

(0  Green  v.  Spicer,  1  Kuss.  *  Mv. 
3U5. 

(«)  See  TimpfMy  v.  Peyton.  W  ^iim. 
487;  He  VoUman,  30  t'h.  I'  443.  and 
the  other  cases  cited  in  ( 'hap.  XXIII. 
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Dt-cUioia  to 
the  contrary. 


oxpreswing  a  foiitrury  intention,  A.  continues  to  l)c  cntill. 
income  a{t«'r  attaining  majority.  In  Ii»dh..ni  v.  Mee  (v),  i 
was  for  tlie  maintenance,  education,  anil  bringing  up  of  t 
children  of  A.  during  A.'s  lifo  ;  one  of  the  children  attained 
one  during  his  father's  life,  and  he  was  held  to  be  entitL 
share  of  the  income  during  the  rest  of  his  father's  life. 

The  question  most  fre<iuently  arises  in  the  case  of  u 
of  income  to  the  testator's  wife  for  life,  subject  to  a  trii> 
maintenance,  or  maintenance  and  education,  of  the  i 
children  ;  it  is  clear  that  in  such  a  case  a  child  does  noi 
or  lier  right  to  an  allowance  for  maintenance  merely  by 
majority,  or  in  the  case  of  a  daughter,  marrying :  and  t 
will,  if  necessary,  ascertain  what,  if  any,  ailowance  oug 
made  (»). 

The  elTect  of  a  trust  ft-r  the  maintenance  of  adult  a 
infant  members  of  a  class,  may  be  to  postpone  the  di.stri 
vested  shares  (x). 

Where  the  income  of  a  fund,  or  an  annuity,  is  given  for  i 
maintenance,  it  would  naturally  be  supposed  that  thi 
intended  it  for  the  personal  benefit  of  that  pf  rson,  and  the 
would  cease  on  his  death.  Thus  in  Wilkins  v.  Jodrell  (ji), 
gave  to  A.  an  annuity  of  lOOi.  and  directed  that  in  the 
her  death  it  should  be  continued  to  her  children  for  tli 
tenance  and  education  ;  Hall,  V.-C,  said  :  "  It  appiii 
obvious  that  the  annuity  was  meant  to  be  for  Ihe  persoi 
ment  and  benefit  of  the  annuitants,  and  therefore  that  i 
meant  to  be  continued  beyond  their  lives." 

However,  there  are  some  decisions  to  the  effect  that 
annuity  is  given  for  the  maintenance  of  A.  during  the  Iif 
does  not  cease  on  the  death  of  A.  Thus,  in  Lewes  v. 
a  testator  gave  an  annuity  of  300/.  for  the  maintenanei 
and  education  of  his  son's  children  during  the  life  of  thi 
all  the  children  attained  twenty-one,  and  one  of  them  d 
the  father's  lifetime ;  Shadwell,  V.-O.,  said  that  the  gift  w 
lent  to  a  gift "'  for  the  benefit  of  the  children,"  and  that  tli 
representatives  of  the  deceased  cliild  were  entitled   to 


(k)  1  Rubs.  &  My.  (i31. 

(ic)  LoiKjmore  v.  Elruw,  2  Y.  &  C. 
C.  v.  303  ;  Seott  v.  Kei/.  3.")  Bca.  2<,>1  ; 
Up  B'M'lh,  [1804!  2  <^'l>.  28l>.  TIi«  oWor 
(•ases  aa  to  the  cfleet  of  a  daujihter 
marryiii);  are.  Camden  v.  Hennon,  4  L.  J. 
Ch.  25r>,  citol  8  Bea.  at  p.  350 ;  Bourten 
V.  Lninij,  14  Sim.  113;  Cnrr  v.  Livinri,  28 


Boa.  044,  33  Bca.  474.    T 

what  wordH  will  in-ateatn 

tenanco  U  iliHcUHsi'd  ante 

{x)  Berry  v.  Brinnt.  2  i)i 

(V)  13   Ch.   1).  r>(>4.     Si 

xx.xr. 

(:)  l(i  Nim.  2t>«. 
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wance  ou"lit  to  \„ 


„f  tlip  ;UM«.  a-y.-ar  .lurinp  tli.-  lif..  c.f  fl„.  fail„r  {„).     H„w  tiiirt    <  imc.  xxiv. 

coultl  benefit   the  di-coaMcil   iliild   jm  not   cxiiIaiiHil.       in  Hm/,,,:  ~~ 

V.   Cmidher  (i),  and    AHii-nod    v.    .l//;,rr/   (W»).    l{oniilly,   >I.|{.. 

followed    the     same    principle.      TlieHo   dciisions    Hcem    to    l>o 

ha-T'l   on   a  niisappreliension  of   tli.>  rule  that   where  th<-  capital 

of  a  fund  is  given    for  tlie   maintenance  of  A.,  this  in  ctjiiiva- 

l.nt  to  a  simple  legacy  to  A.,  on  the  principle  already  disciis.<..d(. ). 

Tills  principle,  however,   is    not  re(|uired    in    the   (•nse    of   a  gift 

of  income  {</).     In  lir  Ord  (f),  where  the  testator  gave   j    .pcrty 

to  A.  for  life  with  remainder  to  H.,  and  becpicathed  an  annuity  of  40/. 

to  15.  during  A.'»  life,  JamcH,  L.J.,  naid  :    "  We  may  make  a  guest* 

that  the  son  (li.]  was  intended  to  have  the  MM.  only  for  his  persoiml 

maintenance,  and  it  may  be  difiicult  to  imagine  why  it  sho-i'd  |«. 

continued  after  his  death.     Hut  it  is  in  express  terms  an  annuity 

to  111'  paid  until  the  death  or  second  marriage  of  the  testator's  widow. 

and  there  is  nothing  which  justifies  us  in  cutting  it  down  to  the 

life  of  the  son."    Baggallay,  L.J.,  said  :   "  With  regard  to   the 

innuity,  1  felt  at  one  time  some  doubt ;    I  was  disposed  to  think 

that  it  was  intended  only  for  the  personal  enjoyment  of  the  son." 

It  is,  therefore,  submitted  that  a  be<juest  of  income  or  an  annuity 

expressly  given  for  maintenance  ought,  in  the  absence  of  words 

shewing  a  contiary  intention,  to  be  construed  as  confined  to  the 

life  of  the  beneficiary. 

In  some  cases,  where  there  is  a  trust  for  accumulation,  and  no  Muii,i.  .mnco 
provision  is  made  for  the  maintenance  of  the  person  entitled  subject  ^""'"f.v  i" 
to  the  trust  for  accumulation,  the  Court  will  presume  that  the  ''■""""'*'"• 
testator  must  intend  that  the  person   he  wished  ultimately  to 
henefit  should  not  starve,  and  should  in  the  meantime  receive  such 
maintenance  and  education  as  would  enable  him  to  take  the  position 
intended  for  him,  and  consequently  will  allow  maintenance  contrary 
to  the  terms  of  the  will  ( /), 


(«)  Tlip  V'.-C.  had  expresseil  a  similar 
npiiiion  in  Webb  v.  KtUy,  9  Sim.  4C'J. 
■Jho  ilctision  in  Lewes  v.  I^wex  i»  cited 
ill  tliP  judiimont  of  the  J.  C.  in  Willmmn 
V.  I'niiuorlh,  ( 1900]  A.  C.  at  p.  5(i7,  but 
in  lliat  caxo  tlie  qucHtion  was  whrthrr 
till'  income  was  payalilo  to  the  infant 
anil  luliilt  children  as  joint  tt^nants. 

(6)  20  Ik'a.  400. 

(Wl  L.R..  2Eq.  479. 

(f )  .Ante,  p.  88,"). 

(lij  See  Wiikina  v.  JodreU,  HUpra. 

(.)  I2Ch.  D.  22. 

(.n  Henlw  WatkiuiKin.  1  Vcs.scn.  9:i; 
litmlt  V.  Wyndham,  23  Ilea.  ")2I,  4   1). 


V.  &  .T.  2.-.9;  .liW,«f  V.  Mill,,n«h.  lo.lur. 
N.  .S.  788;  Oriiji/x  v.  (UhMDi.  21  W.  It 
818;  Jif  (\,Ui„.H,  :)2  Cli.  J>,  i>2!l;  /,-, 
Walkir.  (l!Mll|  1  (I,.  879;  llm,t,k  v. 
llnvehirk.  17  'li.  D.  807  ;  Uf  <„/./«/«,  19 
rii.  1).  ;iO.">,  » licrp  a  luovisiiin  for  ri'- 
cotipnicnt  was  iiiadi-.  Sec  Itf  Arliurkh 
14  L.  T.  \.  S.  .->;J8  ;  /.V  Mford,  :I2  Cli.  D." 
383;/;^  ro»«.r.  o:t  L.  .l.'Ch.  IIOS.  In 
Rr  Siiitfd,  TA  L.  T.  92!l,  Chitty,  .J.,  sciih 
to  liavi!  (juestioncd  llii-  dicl«i<.ri  in 
Unrtlnek  v.  lltiviliK-k.  and  it  vi&n  dis. 
approved  by  the  i'lrst  Omit  of  ApjH'al 
in  Kiihtiiii  V.  AVrnw/*,  l.T  L.  K.  Ir.  !H). 
foinpan'  /■%•./,«;/  v.  ,1,7(71,  r,  Hare,  ".7.!. 
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TRr»T8   ANU  TRUSTEKS. 

Where  there  are  several  funds  provided  by  different  perx, 
the  maintenance  of  an  infant,  or  a  lunatic,  or  other  jmtmou 
tlisability,  the  interest  of  the  beneficiary  must  alone  det 
which  of  the  funds  is  primarily  applicable  (g). 

The  question  sometimes  arises  whether  the  income  of  triisi 
can  be  applied  for  maintenance  where  the  father  is  of  alji 
maintoin  his  children.  If  there  is  only  a  power  of  maintenm 
father,  in  such  a  case,  i  *  not  necessarily  entitled  to  receive  tlic 
and  apply  it  for  maintenance,  but  he  is  so  entitled  if  the 

tnist  (A). 

Where  a  will  gives  maintenance  out  of  the  interest  on  a 
accumulations  of  past  income  may  be  applied  for  this  purpos 

The  Conveyancing  Act,  1881  (/),  sects.  42  and  4:J,  ooii 
trustees  lowers  of  applying  income  of  the  property  of  infant, 
minority,  or,  in  the  case  of  women,  till  marriage ;  .sect.  42  appl 
to  income  derived  from  land  to  which  the  infant  ia  bin 
entitled  in  possession  ;  sect.  43  applies  to  all  property  held 
for  an  infant ;  both  sections  contain  provisions  for  the  accun 
of  unapplied  income,  and  it  will  be  observed  that  the  d.'^ 
of  accumulations  of  income  under  the  respective  section^ 
identical.    The  powers  do  not  apply  in  any  of  the  following 

(1)  Where  the  vesting  is  or  may  be  postponed  until  after 
of  twenty-one  years  (k). 

(2)  Where  the  property  produces  no  income.  Thus,  a  li 
an  infant  which  is  payable  at  twenty-one  (whether  voste.! 
tingent)  does  not  as  a  general  rule  carry  interest  (/),  an( 
quently  there  is  no  income  out  of  which  to  give  maintenari 
is  to  say,  the  statutory  power  of  maintenance  does  not  a 
construction  of  the  will  (wi).  Where  there  is  a  gift  to  severa 
gently  on  attaining  twenty-one,  the  member  of  the  class 
attains  twenty-one  does  not  then  become  entitled  to  the  ii 


{g)  Foljambe  v.  Wilhughby,  2  S.  & 
St.  165  J  Brum  v.  Knott,  1  Ph.  572; 
Methold  V.  Turner,  4  l)e  O.  &  S.  249 ; 
He  Afhley,  1  R.  &  Myl.  371.  As  to  the 
rul-i  where  several  sources  of  income  are 
available  under  a  will  which  contains 
no  express  trust  (or  maintenance,  sec 
Chap.  XXX. 

(A)  NKrUm  V.  Curmn,  16  L.  T.  221 
(where  the  words  "  shall  and  may " 
were  held  to  constitute  »  trant) ;  Mai- 
colnuon  v.  Malcalmson,  17  L.  R.  Ir.  69. 
See  also  Ransotne  v.  Burgess,  L.  R.,  3 
Eq.  773  (settlement);  Sioeken  v.  Stortfn. 
4  Sim.  152.  4  M.  *  Cr.  95  (settlement). 


(i)  Edwards  v.  Oroiv,  2  1 
210. 

(/)  Repealing  tlie  corrcsiH) 
visions  of  Lord  Cranwortli's 
24  Vict  e.  145).  as  to  wh 
CMIon,  I  Ch.  1).  232;  He 
Trusts,  22  Ch.  1).  583. 

(k)  Be  Judkms  Trtists,  25 

(J)  As  to  the  exception  t 
where  the  testator  is  the  par 
loco  parentis  to  the  in(ant. 
XXX. 

(m)JRe  Dickson.  29  Ch.  D 
rule  was  the  same  under 
worth's  Act :  Re  (horge,  5  CI 
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flio  whole  fund,  but  tho«o  under  tw««nty-i)n«'  rnn  he  ninintaini>d    •  H*r.  »»iv. 
out  iif  the  income  of  their  contingent  NhareH,  althougli  the  elaas  is 
rapalile  of  increaxe  (n). 

Tlu'  unapplied  inc<m»e  and  the  amnnulation.i  thereof  forn>  an  Sixutory 
acci.  lion  to  capital.    ConMeijuently.  if  the  «i(t  in  vesttnl,  the  aurpluM  '».'•"""»''»• 
inniMif  »»eh)ngs  to  the  infant,  whether  he  takes  alMiohitely,  or  Huliject  "  "*' 
to  a  f.'i(t  over  on  his  dying  under  twenty-one  {„),  (.r  has  only  u  life 
iritcivst  (i>).     But  if  the  gift  m  contingent  on  the  infant  attaining 
twenty-one,  and  he  dies  under  that  age,  or  attains  twenty  one  liut 
has  i.niy  a  life  interest,  in  either  case  the  surplus  income  forms  part 
of  the  capital ;  in  the  latter  case,  therefore,  the  legatei'  on  attaining 
twenty-one  is  only  entitled  to  the  income  of  the  a<cumiilations  (q). 

The  statutory  provisions  do  not  alter  the  rule  that  a  contingent  KtT.xt  ..f 
Icgaiy.  given  to  an  infant  to  whom  the  testator  is  in  loco  parentis,  "'"'"'."■y 
carries  interest  by  way  of  maintenance,  but  "  the  Court  determines  '*"'""""*" 
tlic  ((uantum  of  the  allowance,  either  the  whole  of  the  usual  interest 
allowed  by  the  (^ourt,  or  less,  according  to  circumstances  "  (r). 
Where  there  is  a  residuary  bequest  to  an  infant,  the  statutory 
powers  of  maintenance  apply  as  soon  as  the  residue  is  ascertained  («). 

Trmls  for  Accumulation.— This  subject  has  been  already  con- 
sidered in  Chapter  XL,  in  connection  with  the  Thellusson  Act.  The 
cafws  in  which  income  is  accumulated  without  any  express  trust 
for  that  purpose  have  also  been  referred  to  {t).  The  statutory 
powers  given  by  the  Conveyancing  Act  have  been  mentioned  in  the 
preceding  section. 

Where  a  testator  divides  his  residue  into  shares,  and  directs  the 
income  of  each  share  to  be  accumulated,  the  question  may  arise 
whether  the  accumulations  arising  from  each  share  go  with  it,  or 
form  i)art  of  the  general  residue  («). 

In  Mole  v.  Mole  («)  maintenance  was  allowed  to  an  infant  out  of 

(n)  Re  Uolfnrd,  [1894]  3  Ch.  30  (over- 
rulinK  Re  Jeffery,  [1801]  1  Ch.  671) ;  Rt 
^e/fry.  (l895]2Ch.  577. 

(o)  Rt  Buckley's  Trtuh,  22  Ch.  I).  683 
(»  decision  under  Lord  Cranwortb'g 
Act). 

(p)  *e  Humphreys,  [1893]  3  Ch.  1. 

(J)  Re  Bowlby,  [1904]  2  Ch.  685 
(lettkd  legacy),  disapproving  Re  Scott, 
[1902]  1  Ch.  918  (settled  ghare  of  resi- 
due),  in  which  Buckley,  J.,  followed  the 
8»me  line  of  reasoning  as  North.  J.,  in 
Re  Weus,  43  Ch.  D.  281.  The  decision 
ia  Re  liowlby  justifies  the  remark  of 
Mr.  aiallis  (Hood  and  Challis,  5th 
idition.  1 18),  that  this  line  of  reasoning 

J.— VOL.  I. 


"attributes  to  [s.  43  of  the  Convi-y. 
ancing]  Act  an  intolerable  degree  of 
looseneHs  in  the  use  of  language." 

(r)  Roper  on  Legacie»,  4th  edition,  p. 
1257,  cited  with  approval  by  Romer, 
L..J.,  in  Re  Boulby,  [1904]  2  Ch.  at  p. 

*  ;  and  see  Chap.  XXX.  In  the  same 
.■-•.Coiens-Harcly.L. J., suggested  that 
the  statute  does  not  apply  to  a  legacy 
until  it  has  been  appropriated. 

(«)  Re  Smith,  42  Ch.  D.  302. 

(<)  Supra,  p,  920. 

(«)  Fulford  V.  Hardy,  [luogj  A.   C. 

(u)  1  Dickens,  310. 
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the  reniduo  of  the  peroonal  esUte  bequeatiuu  to  him  by  hi«  I 
where  the  will  dir^ted  the  intercat  to  accumulat*  till  tho 
atUined  twenty-ono.  and  if  he  dii-d  before,  tho  whole  wa.  giv., 

TruHi   lor   ..frft«n«me»/.   -  Trust*  of  thia  nature  umm 

oeive  a  wide  constntction.     Thu8  in  Re  Ker»haw\  TnU 

power  to  apply  I»art  of  a  fund  for  the  advanccnu-nt  of  a  r 

woman  "  or  otherwise  for  her  benefit."  was   held  to  ju.i 

advance  to  her  husband  lo  b.  used  as  capital  in  hw  busm; 

husband  giving  his  bond  as  security.    In  Ta^  v.  Manhf,. 

a  power  of  advancement  for  setting  up  the  children  of  the  t 

in  businesa  was  held  to  enable  an  advance  to  be  made  t^o  a  . 

daughter  for  the  purpose  of  a  farming  business,  her  husban.i 

anting  that  the  business  should  be  for  her  separate  use,  1 

an  advance  for  the  purpose  of  paying  the  husbands  d«l 

Re  BriUlebank  (x)  the  will  contained  a  power  for  the  tra> 

apply  the  capital  of  a  fund  for  the  "  benefit  and  advan,  .•, 

the  world  "  of  the  person  entitled  to  the  income  of  the  fund 

it  was  held  that  the  word  "  and  "  must  be  read  "  or,"  a. 

the  trustees  might  apply  the  fund  not  merely  for  adya, 

in  the  strict  sense  of  the  term,  '-ut  for  any  purpose  for  th. 

of  the  legatee.    In  Lowther  v.  Bentivck  (,</),  a  power  to  ap 

of  a  fund  "  in  or  towards  the  pr<ifennent  or  advancement . 

otherwise  for  his  benefit,"  was  h-  \d  to  authorize  the  pay 

L.'s  debts. 

But  prima  facie  an  advancement  "is  a  payment  to 
who  are  presumably  entitled  to,  or  have  a  vested  or  co 
interest  in,  an  estate  or  legacy  before  the  time  fixed  by  th. 
their  obtaining  the  absolute  interest  in  a  portion  or  the 
that  to  which  they  would  be  entitled  "(z),  and  a  clause  whic 
gays  •  "  I  give  a  power  of  advancement  to  my  trustees, 
authorize  advances  out  of  corpus  to  persons  who  only  U 

interest  (a).  i.  ^  i      »i 

The  proper  exercise  of  a  power  of  advancement  takes  t 

expended  out  of  settlement  altogether,  and  the  person  ad 

not  af .  wards  bound  to  account  for  it  or  bring  it  mto  hot 
A  power  of  advancement  of  a  portion  of  a  person  s  exj 

presumptive  share  is  not  confined  to  minority,  or  (in  tho 


M  L  R.,  6  Eq-  322. 

L)  L.  R.,  3  Ch.  622. 

(I)  30  W.  R.  99. 

(Ill  L.  R.,  19  En.  166. 

S  Per  Cotton.'  L.J.,  55  L.  T.  at  p. 


866-  ,   „  , 

(o)  Be  Aldridgi,  55  L.  T.  I 

(6)  lit  fox,  [  1904]  ICh. 

ing  Re  Ooanet's  SfttUment,  1 

Laivrie  v.  Bankea,  4  K.  A  J- 
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wotiiiii)  to  npimtorhood  (W.);    nor  does  it  roriio  to  an  rml  ni.Tely    <ii*r.  inv. 

iMNiiti.HC  the  probability  of  such  |MT«iin  attaiiiiiiK  «  vcsfctl  intcri'st  ~ 

ii  in  fact  very  "tnall.  Thus,  whor."  a  toNtator  (lirctt.-d  that  in  the 
eviiit  i){  hia  siator  A.  niarryiiiR  ami  haviiij;  tiiih|r..n,  his  property 
ihoiiltl  be  divided  among  the  rhildren  of  his  sisters  A.  uiid  K.  upon 
the  youngeat  ehihl  attaining  twenty-on.',  and  i-nipowered  his 
tnistft's  to  raiae  a  portion  of  the  expfitant,  prt-Muniptivf,  or  vested 
iihttro  of  any  chihl  of  H.  for  his  or  her  advauwuient ;  A.  was  a 
widow  of  fifty-four  years  of  age,  and  had  no  rhihl :  it  was  liehl 
that  the  power  continued  in  operation  during  the  lifetime  of  A.  (r). 

Discretionary  Trmtn  atut  I'owern. —Thi'  term  •  discretionary 
trust  ■■  is  often  used  in  the  sense  of  a  trust  for  the  benetit  <if  an  •"'■'* 
inipri.vident  prson.  Under  smh  a  trust  the  trustees  have  a  ills 
crctionary  power,  either  to  apply  such  part  of  the  fund  (capital  or 
inconu')  as  they  think  tit  for  the  maintenance  „r  benefit  of  the 
cestui  que  trust,  or  to  apply  t  whole  of  the  incom.>  for  the  niaiu- 
teiiaiuv  or  benefit  of  several  named  persons,  including  the  spend- 
thrift, in  such  manner  as  the  trustees  think  fit.  hi  either  case  the 
effect  is  that  he  has  no  right  eajiable  of  voltinthry  or  involuntary 
assignment  (cc).  A  testatt>r  who  has  the  ordinary  power  of 
appointing  settled  proprty  among  his  children,  cannot  exercise  the 
power  by  appointing  a  share  to  trustees,  subject  to  a  discretionary 
trust  for  the  benefit  of  one  of  his  ehihlren,  as  this  would  be  a 
delegation  of  the  jiower  (rf). 

A  discretionary  power  given  to  trustees  of  dealing  witii  tiie  trust  When 
property,  is  priiaS  facie  given  to  them  as  an  incident  i.f  their  ollioe    r;'"  **^ 
and  passes  to  their  successors  in  office  (dtl).  ' '  "' ' 

A  direction  given  to  trustees  to  sell  at  their  discretion  is  ni 
equivalent  to  a  direction  that  the  trustees  may  sell  or  not  at  tlic 
absolute  discretion  (e). 

As  a  general  rule,  the  Court  will  not  interfere  with  the  exercis 
(if  a  discretion  so  long  aa  the  trustees  act  honestly  (ce). 


(W)  Pride  v.  Fookn,  2  Bea.  430. 

(t)  He  Hocking,  [1898]  2  Ch.  667. 

((■(•)  See  Rf  Cijlenmn,  30  Ch.  i).  443, 
and  other  casos  cited  ante,  p.  825. 

{i)  Farwcll  on  I'owcrs,  441.  Cholir 
V.  Chadw.ck,  13  !Sim.  102. 

{id)  Rt  Smith,  [1904]  1  Ch.  139.  where 
Fu-well,  J.,  expressed  the  opinion  that 
the  goncrai  principle  laid  down  by 
(Jrani,  M.R.,  in  Cole  r.  Wade,  16  Ve«. 
27,  u  incutisiatent  with  tlie  principle 
«ct«l  on  hy  the  C  A.  in  Crawford  v. 


Forahiiu;  [I891J  2  Ch.  2(il,  whore  it  was 
held  that  a  (ii.%'ri-tionary  power  given 
to  "  my  executors  herein  named  "  could 
not  be  exerci.Sdi  by  one  of  them  who 
n'Hounoed  probate. 

(e)  Re  Atkinii,  81  L.  T.  421.  Miller  v. 
^ tiler,  L.  R.,  13  Eq.  263.  so  far  ah  contra, 
seems  to  Iw  wronir. 

(e«)  Oiabornr  v.Cisbome,  2  A.  C.  300  • 
Tabor  V.  Brook/i,  10  Ch.  D.  273 ;  Beth,  II 
V.  Abraham,  L.  R.,  17  Eq.  24 ;  Re 
lirown,    29     Ui.     V.    889;    H>     S,„,lh- 
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TRUSTS  AND  TRUSTEES. 

A  trustee  paying  money  into  Court  incapacitates  himseT 
exercising  any  of  the  discretions  he  may  have  had  {/),  but  ii 
cases  the  Court  will  exercise  the  discretion  (</).  An  adminis 
action  does  not  put  an  end  to  the  exercise  of  a  discretion  1. 
tees  (h),  but  it  is  proper  for  them  to  obtam  the  sanction 
Court  to  all  important  steps  taken  by  them,  and  after  an  a 
stration  judgment  the  Court  will  supervise  the  exorcise  n 
discretions  and  power.<»  (t)- 

It  has  been  mentioned  earlier  in  this  chapter  that  whor.- .. 
is  given  t.^  a  person  and  is  expressed  to  be  given  for  a  particu 
pose,  e.g.,  to  bind  him  apprentice  (/),  though  the  purpose  n 
the  legatee  in  some  cases  is  entitled  to  the  legacy.  But  wlu-i 
cretion  is  given  to  trustees  to  advance  or  pay  money  for  a  pa 
purpose,  and  the  discretion  is  not  exercised,  there  is  no  pif 
person  for  whose  benefit  the  money  was  to  be  applied.  Tim 
a  testator  authorized  his  trustees  to  apply  any  sum  not  e: 
600!.  in  tht  purchase  of  church  preferment  for  A.,  and  A.  dio 
any  sum  had  been  so  applied,  it  was  held  that  the  gifi 

failed  (k). 

Where  a  testator  gives  wide  discretions  to  trustees,  th. 
cise  is  not  controlled  bv  the  wishes  of  the  testator  beinj 
to  the  trustees  (/),  or  by  the  fact  of  the  person  to  be  benefit 

a  lunatic  (m). 

Where  trustees  refuse  to  exercise  a  discretion,  and  thus  s 
Kttn  by    rights  of  beneficiaries,  the  Court  wiU  direct  the  necessary  s 

the  Court.  ,         /   v 

done  (n). 


Bosanquefs  Trusts.  5.3  Sol.  J.  430.  and 
the  cases  on  a  UUcretionary  jrawer  to 
postpone  conversion,  ante,  p.  018.  As  to 
discretionary  trusts  for  maintenance, 
&c.,  see  ante,  p.  892.  „,  „,  ^ 

(f)  ReNettlefbU'iTrusU,59L.1.3\5i 
Rt  Wrights  Trusts,  3  K.  &  J.  419 ;  .Re 
Murphy's  Trust,  [19001 1  Ir.  R.  143.  Re 
London',  Trusts,  40  L.  J.  Ch.  370,  is 
opposed  to  the  general  current  of 
authority.  ,,  »    n. 

ig)  Re  Ashburnham'i  TrusU,  54  L.  1. 

84. 

\h)  Brophy  v.  Bellamy,  L.  B-,  8  Ch. 
798  (application  of  income  for  mainten- 

'  W  Coft  V.  Bent,  3  Ha.  245 ;  Turner 
y.  Turner,  30  Bea.  414;  Re  Gadd, 
23  Ch.  D.  134 :  Re  No-ris,  27  Ch.  D. 
333  (appointment  of  new  trustee); 
Btthell  V.  Abraham,  L.  R.,  17  Kq.  24 
(invcstmenU) ;  Re  Mangrll,  54  L.  J.  Ch. 
883  (sale). 


(j)  Barlow  v.  Grant,  1  Vcr 

(it)  Coivper  V.  Mantel!  (N" 

231.     Other  illustrations  n 

trine  are :  Lewis  v.  Levi/. 

Robinson  v.  Ckator,  1  o  V<s.  ; 

Vardy,  1  Ves.  jr.  270 ;  Vvin 

1  Myl.  &  K.  501. 

(()  Re  Squire's  Trust,  17  1 

(m)  Gisborne  v.  Oishorm'. 

(n)  See   Prtrulergast   v. 

3  H.  L.  C.  195 ;  Lord  v.  GudJ 

455,  and    other  ca.ses  cite 

XXXIV.    Xickissonv.Vock 

S.  022 ;  Tempest  v.  Li/rd  Cii 

D.  576,n.  Butif  tliedisirot 

a  (juestion  of  detail,  the  Ci 

interfere  with  the  trustwh, 

is  a  difference  of  opinion  n 

Marquia  Camden  v.  Murrn 

161;  Tempest  v.  Lord  Cai 

D.  671;  Re  Bryant,  [WM 

Re  Lewr,  76  L.T.  71. 
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A  testator  may  relieve  his  trustees  fro,„  the  operation  of  the    cur.  x«v 

gciunil  rule  that  a  trustee  may  not  make  a  profit  out  of  the  tnist,  ' 

but  special  words  are  required  to  have  this  effect  (w«). 

VII^-Devolution  of  Trusts  and  Powers.- Disclaimer    Sur-  Execute™, 
vivorship,  &C.-lf  a  testator  gives  a  power  of  sale  (but  no  estate) 
to  •'  my  executors  hereunder  named,"  a  surviving  executor  can 
sell  ("). 

As  a  general  rule,  where  a  power  is  given  to  "  my  executors," 
even  if  it  involves  the  exercise  of  a  discretion  (such  as  the  selec- 
tion of  institutions  to  share  in  a  charitable  gift),  it  is  given  to  them 
in  tiio  character  of  executors,  and  can  be  exercised  by  the  executors 
for  tlic  time  being,  but  not  by  a  renouncing  executor.  But  if  it 
is  given  to  "my  executors  A.  and  R."  or  to  "  my  executors  herein 
named,"  then  it  is  a  question  of  the  construction  of  the  particular 
will  whether  it  is  given  to  them  personally,  or  in  the  character 
of  executors  (p). 

Whore  a  discretionary  power  (such  as  the  selection  of  charities)  is  Soioexecutor 
given  to  A.  B.,  my  executor,"  and  A.  B.  renounces,  the  result  of 
holding  that  the  power  is  annexed  to  the  office  is  that  the  power  is 
gone  ((/).  In  an  Irish  case  (r)  it  was  held  that  a  power  of  sale  given 
to  "my  executor,  J.  L.,"  was  exerciseable  by  J.  L.,  notwitlistanding 
his  renunciation. 

In  the  case  of  trustees,  the  old  doctrine  was  (or  was  supposed  j,^^ 
to  be)  that  wherever  a  power  was  of  a  kind  which  indicated 
personal  confidence,  it  was  prima  facie  understood  to  be  confined 
to  tiie  individual  to  whom  it  was  given,  and  would  not,  except  by 
express  words,  jjass  to  others  to  whom  the  same  character  might 
happen  to  belong  (s).  But  this  doctrine  may  be  regarded  as 
obsolete,  and  if  a  testator  appoints  persons  to  be  trustees  of  his  will, 
and  gives  to  "  my  said  trustees  "  various  powers  and  discretions 
they  can  be  exercised  by  the  trustees  or  trustee  for  the  time  beinc' 
of  the  will  (t).  ^ 


(«»)  Rr  Sykes,  [lVm\  2  Ch.  241. 

(o)  Houdl  V.  Barnes,  Cro.  Car.  382; 
and  sec  Lee  v.  Vineent,  Cro.  Kliz.  2») 
l|i<)»er  to  a  class  to  Hell) :  Yafin  v. 
Vompton,  2  V.  \V.  308  (renouncing 
executor). 

ip)  Vrawford  v.  Forshaw,  [1891]  2  Ch. 
261 ;  He  fisher  and  HasleU,  13  L.  R.  Ir. 
320 ;  Ktatea  v.  Burton,  14  Vcs.  434 ; 
tarl  Uranville  v.  McNeik,  7  Ha.  ISo' 
As  to  the  Stat.  21  Hen.  VIII.  c.  4,  see 


Peppirconi  v.    ii'aifwan,  5  Do  0.  *  S 
230. 

(?)  AtlMUii.  V.  Fletcher,  5  L.  J.  Ch. 
7j. 

(r)  MaJdm  v.  Madden,  23  L.  R.  Ir 
107. 

(s)  Cole  V.  Wade,  16  Ves.  27. 

(0  Be  .Smilh,  [liKM]  1  (;|,.  139,  and 
coses  thero  citc<l ;  Bi  i'errott  and  King's 
Contract,  <ML.T.l!ia. 
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CHAP.   XXIV. 


Bare  powera. 


Suooession  to 
truiteeahip. 


Before  1882 


"  Heirs  or 
Maigiu." 


"  Heirs ' 
only. 


TRUSTS   AND  TRUSTKES. 

If  a  te-stator  devises  to  trustees  upon  trust  for  sale,  and 
them  disclaims,  the  other  trustees  or  trustee  can  sell  and 
receipt  for  the  purchase  money  («),  and  if  one  dies  the  si 

can  sell  (r). 

But  this  rule  did  not  apply  to  bare  v  .wers,  and  it  i- 
fore  provided  bv  the  Trustee  Act,  1893.  s.  22  (re-enact,ns 
of  the  Conveyancing  Act,  1881),  that  where,  by  an  msi 
coming  into  operation  after  1881,  a  power  or  trust  is  g.v, 
vested  in  two  or  more  trustees  jointly,  it  may  be  exc, 
performed  by  the  survivors  or  survivor,  unless  a  contrary  i: 

is  expressed.  .  . 

The  Conveyancing  Acta,  1881  and  1882,  contain  provisw, 
the  disclaimer  and  release  of  powers  {«). 

When  the  sole  trustee  of  a  will  dies,  it  is  not  always  i; 
to  obtain  the  appointment  of  new  trustees,  for  the  testa 
have  indicated  an  intention  that  the  persons  in  whom  i 
property  vests  on  the  death  of  a  sole  trustee  shall  exercise  t 
and  powers  contained  in  the  will.  The  rules  on  this  .lu.- 
pend  partly  on  the  language  of  the  will,  partly  on  tho  > 
the  property,  and  partly  on  the  date  of  the  death  of  the  sol 
(A)  In  the  case  of  lands  of  inheritance,  where  the  sole  tr 
died  before  1882.  the  principal  rules  are  as  follows  : 

If  a  testator  gives  real  property  to  two  or  more  trus 
heirs  and  assigns,  upon  certain  trusts,  and  declares  that 
are  to  be  performed  bv  the  said  trustees  and  the  survive 
his  heirs  or  assigns,  and  the  surviving  trustee  devises  the  t 
toA  B  and  C,  upon  the  trusts,  &c..  expressed  m  the 
original  testator,  this  gives  A.,  B.,  and  C.  all  the  powers 
on  the  original  trustees  (//). 

If  in  such  a  case  the  surviving  trustee  aUows  the  trust 
descend,  his  heir  can  execute  the  trust  (z). 

If  the  trust  is  made  exerciseable  by  the  survivor  of  t 
trustees,  or  the  heirs  of  the  survivor,  and  the  survivor . 
trust  estate  to  A.  and  B.  upon  the  trusts  affecting  the 


(u)  Crcicc  V.  Vickcn.  4  Ves.  97  ; 
AdntM  V.  Tauntvii,  5  Mail.  43.1 ;  -Vif'o- 
«,n  V.  Wordstcorth,  2  Sw.  36.^. 

(v)  Utne  V.  Dehenham,  11  Ha.  1»» ; 
BranKty  v.  Chnlmerx.  4  D.  M.  &  <!•  528  ; 
ifeaacon,  (19071  ICh.  475. 

(tt')  A.f  to  tlie  liind  of  powers  whicli 
can  be  dUclaimcd  or  released,  under 
tliese  8tatiite,s  or  otherwise,  see  Rt 
Eyre,  49  L.  T.  259 ;  Welkr  v.  Acr,  !<.  K., 


1  H.  L.  So.  11;  R(  li'i'lc 
Ch.  227.  t5ee  hIso  He  Fi 
Mi,  13  L.  R  Ir.  TM\. 

(y)   Tiiley  V.    WolMtnh 
425;  Anhlon  v.  WiMid.  3  S 
Hall   V.   May,  3  K.   4 
doubt  raised  by  OtklriUi 
De  G.  &  S.  640,  is  not  wc 

(z)   Re    Cunningham    i 
[1891]  2  Ch.  567. 
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in  provi.sioiis  as  td 


cannot  execute  the  trust  (n),  because  "  assigns  "  were  not  mentioned,    <  hap.  xxiv. 

and  the  heir  cannot  execute  it,  because  the  property  is  not  vested 

in  him.    In  such  a  case  the  surviving  trustee  should  allow  the 

trust  estates  to  descend,  and  then  his  heir  can  execute  the  trust. 

The  same  resiUt  follows  if  a  testator  simply  devises  the  land  to  A. 

and  B.  and  their  heirs  on  trust  to  sell  (6). 

If  a  testator  devises  land  to  A.  and  B.  and  their  heirs,  upon  trust  "  Tnwteea 
that  "  my  said  trustees  or  the  trustees  or  trustee  for  the  time  being  ^'n**"*'"* 
of  my  will  "  shall  sell  (or  whatever  the  trust  may  be),  this  enables 
the  heir  of  the  survivor  of  A.  and  B.  to  execute  the  trust  (c). 

(b)  In  the  case  of  a  sole  trustee  dying  after  1H81,  the  devolution  Convey«noing 
of  land  (d)  forming  part  of  the  trust  estate  is  regulated  by  sect.  30  of  ^"m'**'' 
the  Conveyancing  Act,  1881,  which  originally  applied  to  lands  of 
copyhold  or  customary  tenure,  as  well  as  to  freeholds  {dd) ;  the  section 
has,  however,  been  repealed  as  regards  copyhold  and  customary  land 
vested  in  the  trustee  as  tenant  on  the  court  rolls  (e).  The  result  is 
that  where  X.,  e  t,:>le  trustee  of  freeholds,  dies  since  1881,  having 
devised  them  to  V.  and  B.  upon  the  trusts  of  the  original  will,  A. 
and  B.  cannot  execute  the  trust  under  the  dcx'trine  of  Titky  v. 
Wohtenholme,  because  the  land  does  not  pass  to  them,  but  to  the 
personal  representative  of  X.  (ee).  If,  however,  the  will  of  the 
original  testator  is  so  expressed  that  under  the  old  rule  the  trust 
would  have  been  exerciseable  by  the  heirs  of  X.,  it  is  now  exercise- 
able  by  his  personal  representative  ( r).  And,  of  course,  if  land  is 
given  to  trustees  upon  trust  that  they  "  or  their  executors  or 
administrators  "  shall  sell  (or  whatever  the  trust  may  be),  then 
the  personal  representatives  of  the  surviving  trustee  can  execute 
the  trust. 


8  the  trust  estate  to 


(a)  Cooke  v.  Crawford,  13  Sim.  91 ; 
WiUon  V.  Bennett,  5  De  G.  &  S.  47.5 ; 
MaedonaU  v.  WcUker,  14  Bea.  556; 
Aihton  V.  Wood,  3  Sm.  A  G.  430;  Stevens 
V.  Aiukn,  3  E.  A  E.  685.  In  Osborne  to 
Roulett,  13 C*.  D.  at  p.  774,  Jesscl,  M.R., 
refused  to  follow  Cooke  v.  Crawford,  but 
in  this  he  was  wrong :  Re  Morton  and 
Hallett,  Be  Crunden  and  Meur,  infra. 
Sre  Chap.  XXVI.,  wherp  Cooh  v. 
Crairfnrd  is  (liHCiiKHeil. 

(6)  Be  Morton  and  Hallett,  15  Ch.  D. 
143. 

(c)  Ibid. 

(i'l  Other  than  leasehold  land,  an  to 
which  see  infra,  under  Rule  (n). 

m  Halt  V.  Bromley,  35  Ch.  D.  642. 

{()  Copyhold  Act,  1887,  s.  45 ;  Copy, 
hold  Act,  1894,  8.  88.  As  to  the  effect 
of  this  repeal  m  regardi  dealings  with 


copyholds  in  the  interval,  see  Be  Mills' 
Trusts,  37  Ch.  D.  312,  40  Ch.  D.  14.  See 
further  ax  to  copyholds,  post.  Chap. 
XXVI. 

(e«)  See  further  as  to  the  section, 
post.  Chap.  XXVI.,  where  it  is  set  out 
at  length. 

{,f)  Be  Waidanis,  77  L.  J.  Ch.  12. 
The  report  in  the  Law  Reports  ( [1908] 
1  Ch.  1 23)  does  not  give  the  terms  of  thi> 
will  of  tlie  original  testator.  This 
omission  seems  to  have  produced  an 
erroneous  impression  as  to  the  point 
decided  in  tlie  ease  :  see  the  dictum  of 
Neville.  J.,  in  Be  Smitledge's  Trusts, 
[1909]  1  Ch.  at  p.  283  (which  appears 
to  refer  to  Be  Wnidan  and,  it  is 
submitted,  goes  beyond  ti.d  decision  in 
that  case),  and  some  observations  in 
Solicitors'  Journal,  Vol.  52,  p.  189. 
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CHAP.  XXIV. 

No  reference 
to  luooeMor 
in  title. 


Leaeeholda. 


Power  not 
connected 
with  office. 


TRUSTS    ANU  TRVSTEES. 

(c)  But  if  land  is  simply  devised  to  A.  and  B  upon  trust  that  they 

(Cj  »uv  u  "»"  I  .;  j^   survivor  of  tliem  Bhall  sell 

shall  sell,  or  upon  trust  that  th  >  o^  the  ^^^  ^^^      ^^^^^^ 

(or  >vhatever  the  trust  "^^  J^^'  "^'^^^^    .,,,  ^rust,  because  there 

*';!:t  Ihttase^of  leaseholds,  if  the  property  is  given  to  A.  a.l 
B  li r  executors  and  administrators,  upon  certa.n  trusts,  and  H. 
B.,  their  execu  ^.^^  ^^^  ^^^,^^  property  l.y 

if  they  are  also  appointed  executors  (gg). 

^oo^  fliat,  if  a  sole  trustee  died  and  his 

It  .as  at  one  time  -PP-^^^^^^^^^^^  .^^rine  laid  down  in 

representatives  acted  as  tustees  un  ^  ^^^^  ^^^^^^  ^^^ 

Re  Morton  and  "f  ^J'  °' J^^'^^  '^  J  operation  of  an  express 
were  willing  to  -  '  ^^uZf  1^^^^^^^^^  (-^<^^  -uld  have 
?Xrd  rnl;:::rSrhas  been  held^to  be  unsound  ,, 

The  better  opinion  seems  to  be  that  a  bare  power  given  to  two  or 

!!nn«  bv  name  or  as  a  class,  without  reference  to  any  office 

TLC  adliSon.  cannot  be  exercised  by  .ae  survivors  o. 

Tle'ii^  that  a  power  to  A.  and  BW  their  heirs  is  exerciseabU 
after  the  death  of  A.  by  his  heir  and  B.  0). 

VTII     Failure  of  Trust-The  question  what  becomes  of 
tesuL;^feSuary  real  or  personal  estate  when  the  trusts  decWe 

^W  it  faU  whoUy  or  in  part,  has  been  discus^         Ohu, 
concerning  it  tau,  wnouy  «       *^.,  ^„„v,  more  rarely,  cast  ,. 

VXT     The  auestion  also  occurs,  though  more  rareiy, 

"  '^'  ^      ...  -.  ._, n.v»  rvn  Kliz.  8.V>  ■. -Won 


(J)  Mortimers,  /rdnn^.  6  Ha.  19b  , 
Be  Uleby  and  Book,  13  L.  B.  U. 
326;    Re  Crunden  and  Meux,  [1909] 

't)^Re  Burns  Esiole.  1.  Dr.  319. 
But  the  accuracy  of  thifl  dectnion  Bcems 
doubtful,  a.  the  leaseholdB  vest  m  the 
cx^utor;ar.d  cannot  pass  to  hes^c^e 

le.,atrc.  without  hie  assent :  s?e  UavW- 

"'?i)'K;:;U>j'T^ii-.[i909]ich. 

^7.')  Fwwell  on  Powers,  455  scq..  citing 


Atwaters  v.  Birt,  Cro.  Eliz.  8.V.  ■.  -Won 

VTiee.  Cro.  Eliz.  20;  i'ytw  v.  Shea 
2  D.  J.  &  S.  0 ;  Jefftryt  v.  MarshalL 

W.  B.  94-  „        „ 

(i)    Far»cll,  453,  citing  Mamdl 
mruiell,  Wilm.  51  ;   Tou^nsend  v 
son.  1  B.  &  Aid.  608;  Hall  y.  Der 

''tk)h'.V^.,  6  F,q.  .'■>40:  a-  to  the  set 
ment  directed  in  pursuance  of  tlie  ' 

see  ante.  ,.•  <«>«•     ''"  '\\rTr  \ 
ciple.seelloodv.  Coj-.iMy.&t' 
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as  heirlooms  by  him  and  by  his  eldest  son,  and  to  descend  to  the    rii\r.  xxiv. 
I'Idest  son  of  such  eldest  son,  and  so  on,  as  far  as  the  rules  of  law  or 
equity  would  permit,  with  a  request  that  A.  would  give  effect  t<> 
tlie  testatrix's  wish  :  it  was  held  that  in  the  event  of  these  executory 
tnists  failing,  the  jewels  would  belong  to  A.  absolutely. 

On  the  other  hand,  in  SluWs  v.  Sanjim  (/).  a  testatrix  bequeathed 
ii  specific  sum  of  2,00(1/.  to  S.,  a  married  woman,  for  her  sole  use  and 
benefit,  "  for  the  express  purpose  "  of  enabling  her  to  present  to  or 
dispose  of  it  by  will  in  favour  of  '"  eitlier  braiuh  of  my  family,"  as 
she  might  consider  most  prudent,  and  there  was  a  reference  to  S. 
having  "  the  sole  use  and  power  of  the  said  sum  "  ;  it  was  hehl  that 
this  was  a  gift  upon  trust,  and  that,  as  the  trust  failed,  the  2.1HH)/. 
fell  into  residue. 

This  princij)le  applies  whenever  property  is  given  to  a  person 
in  such  a  way  as  to  shew  that  he  takes  as  trustee  arul  not 
beneficially  (m). 


Clarke  V.  UiU"n,  L.  K..  2  Ki|.  8ltt  ;  ami 
iilliiTi'a.si'H  oitt'il,  ante,  |i|>.  71.">-17  ;  ulsii 
Ikrnard  v.  Minshvll,  John.  276,  citcil, 
ant.',  p.  881. 

(/)  3  My.  &  Cr.  r>07.     'riii.s  case  ami 
i'urporaiion  of  Olouetaltr   v.    Wixxl,  'i 


Ha.  131.  arc  rcfcrnil  tn  in  C'liap.  XIV., 
anU",  |i.  481.  In  7*(>f  il.  'I'mmi  v. 
Coiunldii ,  t>  Kast,  328.  the  imly  point 
decided  van  as  to  the  riiiht  nf  the 
trustees  to  leiiiver  at  law. 
{m)  Ante,  p.  8(i«i. 
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CHAPTER  XXV. 
SPECIFIC,  CiKNRRAL  AND  RESIDUAKY  DKVISKS. 
SPECIFIC   DEVISES. 


What  is  a 

specific 

devise. 


I.  Whati.aS,Hcificl>e,i.e   ..938      III.  Failure  of  Sper,l,cl>ev,.e.s. 
11.  OptralionojaSperilicDeiiie  939  \ 


Devise  of 
all  land 
in  partiiiilar 
Iwality. 


I  -What  is  a  Specific  Devise.    Neither  Mr.  Jarman  n..r 

Powell  attempts  to  define  a  specific  devise.     At  the  present 

"  devise  "  is  the  technical  term  for  a  gift  of  real  estate  by  will 

and  a  specific  devise  is  a  gift  by  will  of  a  particular  pait  oi 

testator's  real  estate.    Some  of  the  rules  for  distmgu.sh.ng  sp. 

bequests  from  ge.ieral  or  residuary  bequests  (as  to  which  see  H 

XXIX  and  XXX.),  seem  to  apply  to  devises,  so  far  as  the  ph> 

differences  between  land  and  chattels  will  allow.     In  most 

no  difficulty  arises."  A  devise  of  "  my  house  at  X.,    or  "my 

at  X.,"  or  a  devise  to  A.   •  of  such  one  of  my  houses  at  \.  i 

shall  select,"  is  clearly  specific.    So  is  a  de^use  of  "all  my 

in  the  parish  of  A."  (6).    But  a  devise  of  "  all  my  freehold  la 

or  of  "  the  residue  of  my  freehold  lands,"  is  general  or  res.d 

as  the  case  may  be  (c).  ,    ,     ,  »     f,f. 

Although  a  devise  of  all  the  testator's  land  or  real  estate 

particular  locality  (such  as  "the  county  of  A.  )  m  specific 

being  expressed  in  general  terms,  it  resembles  in  some  vosi) 

general  or  residuary  devise,  for  prima  facie  it  will  pass  s 


In)  Astowliat  may  bcibviawU-ieeCliap. 
1\-  It  has  been  already  mentioned 
(ante,  p.  82!  that  the  use  of  the  word 
"devise"  is  not  essential  to  pass  land  by 
will  'Vny  words  indicating  an  intention 
toconfer'an  absolute  interest  are  suffici- 
ent ;  as  where  a  testator  wille<l  land  to 
the  discretion  of  his  father :  H  h,skon 
and  Chylon'.i  Gate,  1  Leon.  ISI..  ho 
an  absolute  devise  is  nut  tut  down  l>y 
a  supera<l<h>d  power  of  appointment 
{Dtjt  d.  Herbert  v.  Thomas,  3  A.  &  1- 
123),  even  if  it  is  in  favour  of  a  class 


[Biook   V.   Brv<,k,   3   Sm.   &   ' 
Jlou'orlh  V.  Deu-ell.  29  Bea.  18) 
versely  "devise"  may  operate 
pireoiialtv  (ante,  p.  83). 
(fc)  Springetl  v.  Jtningi,  h.  1 

333. 

((•)  M'tton  V.  Ogden,  [19t)3! 
athrraiiig  C.  A.  Re  Mason,  [m 
019,  where  Springett  v.  Jtning 
cu»«e<i  with  reference  to  the  di! 
between  a  specitic  devise  in 
terms,  and  a  residuary  dev 
post,  p.  951. 
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Iniul  or  roal  i'stet4'   in   that   locality  wliicli  tlit-  t.'stator  acquires 
after  the  tlato  of  the  will  (d). 

It  is  often  said  that  a  general  or  resiiluary  devise  is  specific.  Pifterenw 

Dotwoon 

hut  this  is  a  loose  and  inaecnrate  way  of  stating  the  law.  Since  „p,.«.ifie  a,„i 
fhe  Wills  Act,  the  es.sential  characteristic  of  a  resid\iarv  devise  residuary 
is  that  it  includes  all  real  estate  not  otherwi.se  effectually  disposed 
of  by  the  will,  unless  a  contrary  intention  appears  ;  consequently 
lands  acquired  subsequently  to  the  date  of  the  will,  or  comprised 
in  a  devise  which  is  revoked  or  fails  or  is  void,  will  prima  facie 
pass  under  a  residuary  devise  (e).  When  it  is  said  that  a  residuary 
devise  is  specific,  all  that  is  meant  is  that,  for  the  purpo.se  of  the 
payment  of  the  debts  of  a  testator,  his  specifii;  and  residuary 
devisees  rank  pari  passu  (/). 

The  question  what  property  will  pass  by  a  partic\dar  description,  Uncripiion. 
is  discussed  in  Chap.  XXXV.,  and  the  effect  of  chanjics  in  the 
property  between  the  date  of  the  will  and  the  testator's  death  in 
Chap.  XIT. 

Sometimes  a  testator  devises  real  estate  by  a  description  referring 
to  his  own  title  (f/). 

The  question  whether  leaseholds  will  pass  bv  a  specific  devise  of  \\  ''• "'"  r 
•  land,"  or  "  freehold  land.'    or  "  real  estate,  '  either  by  a  sjiecifie  j,^^,„, 
(,r  general  description,  is  discussed  in  connection  with  the  operation    ■  lan'l-    &' 
of  a  residuary  devise  ((jg). 

U— Operation  of  a  Specific  Devise.     As  a  general  rule,  a  devise   Whni  pftwfl 
of  a  specific  prope'-ty  gives  the  devi.see  all  the  testator's  interest  ,iJviw>. 
in  it  {h).    Accordingly,  where  the  owner  of   land    in  fee  simple  cimrKi-  on 
becomes  entitled  to  a  charge  on  it,  a  devise  of  the  land  will  pass  the  '*"'' 
charge,  unless  there  are  circumstances  shewing  that  it  was  the  inten- 
tion, or  to  the  interest,  of  the  testator,  to  keep  the  charge  alive  (0- 

It  is  on  this  principle  that  where  a  testator  who  has  entered  Honctitof.<m- 
into  a  contract  by  which  he  gives  a  prson  an  option  of  purchasing  ^.r  piirchaHf. 

((/)  Ante,  pp.  407  srq.  ami  infra, 
p.  !t42,  note  (e). 

(i )  Post,  p.  948. 

if)  LancefiM  v.  Iggiilden,  L.  R.,  10 
C'h.  136.  See  Mr.  Jarman'8  nofn  on 
the  case  of  Long  v.  Short,  post.  Chap. 
LIV. 

((/)  As  in  Doe  v.  Mtyrick,  1  Cr.  &  M. 
820 ;  Wat  v.  Lawday,  11  H.  L.  C.  375 ; 
F.musa  V.  Smith,  2  1X>  (1.  *  S.  722  ; 
Re  Brocket,  [1908]  1  Cli.  IS5,  all  leferiid 
to  post,  Chap.  XXXV. 

[gg)  Post,  pp.  901  et  neq. 


(A)  See  lalhiia  v.  VaWniCf,  2  N.  K. 
229;  Mtilhciiv  v.  MiUhfwi,  L.  H., 
4  Kq.  278;  Leckey  v.  WntKnn,  Ir.  K., 
7  C.  L.  157  ;  Hi  hHivm,..  1 18!».->|  2  Ch. 
:t»H;  Re  Oiiyton  and  Husfribcrrf,  [1!H)I] 
2  Cli.  .")!>!.  1  'vl  otlier  rawtf  citeil  in  Chap. 
XXXV.  As  to  allotments,  see  Hicks 
V.  Snilitt.  3  1).  M.  &  (!.  782  ;  H'«7/mm.« 
V.  PhilUi,.^,  8  q.  B.  1).  437. 

(,)  See  Chap.  XXVI.  ..Vs  to  a  dcvi.se 
>p(  nioil)!HgeU  land  by  a  mortgaKcc  in 
po«si>!i.Hion  passing  the  mortgage  debt, 
see  post.  Chap.  XXVI. 


MO 
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»t  iiclit  of 
contrni't  for 
cnKtiiiii  of 
biiilding'*. 


Burdens. 


Fixtures. 


Decorative 
chattels. 


SPEflKlC   l)EVISE.S. 

hi.s  (the  U-stator's)  land,  makes  a  will  si)0(ifically  devising  tlu  1 . 
and  the  option  is  exenised  after  the  testator'.s  death,  the  .1,.% 
i.s  entitled  to  the  purchase  price  (/).  Hut  if  a  testator  enters  i 
a  contract  to  purcha.se  land,  and  siHU-iHcally  devises  it,  the  .i.v 
is  onlv  entitled  to  the  proiH>rty  from  the  completion  of  the  , 
chase"  (A).  The  effect  of  the  Keal  Estate  CharKes  A.t,  1.S7 
cases  where  the  vendor  has  a  lien,  ha.s  been  already  referred  t. 
If  a  testator  enters  into  a  contract  for  the  erection  of  buildini; 
land  belo-.^in}-  to  him.  and  devi.se.s  the  land  to  A.,  and  dies  1„ 
the  buildin-H  are  completed,  A.  is  entitled  to  have  them  compl 
at  the  cost  of  the  testator's  personal  u.-itate.  But  of  cour.-^i. 
principle  does  not  apply  if  the  contract  is  for  the  erection  of  buiki 
on  land  not  Wlonping  to  the  testator  (m). 

Converselv,  a  specific  devisee  takes  the  property  sul 
to  its  burdens,  even  if  they  have  been  created  by  t..e  tesi 
himself  («),  unless  the  testator's  personal  estate  is  primarily  1 

for  them  (o).  ,    ,     • 

Questions  st)metimes  arise  as  to  the  rights  of  devisees  v 
the  surface  and  the  mines  are  devised  to  different  persons  (,) 
A  devise  of  a  house  by  an  owner  in  fee  of  course  inclmle 
fixtures,  of  whatever  nature  they  may  be,  unless  express! 
impliedly  excluded,  fc.  the  rules  which  govern  the  rights  in  ro 
of  fixtures  as  between  landlord  and  tenant,  or  tenant  for  lit( 
remainderman,  or  heir  and  executor,  do  not  apply  when 
same  vev^n  is  absolutely  entitled  to  both  freehold  and  hxt 
the  only  question  is  whether  the  particular  chattels  are  am 

to  the  freehold  (q). 

And  where  the  owner  of  a  house  devises  it,  the  devisee  m 
entitled  not  only  to  the  fixtures  strictly  so  called,  but  al 
ta^stry,  pictures,  and  simUar  articles  fitted  to  the  houi 


(/)  DrarU  v.  Vause,  1  Y.  &  C.  C^  C. 

580,  and  other  cases  cited  ante,  p.  I'W- 

(k)  I'uxhy  V.  Puxky,  1   N.  K.  509, 

where  the  testator  had  taken  a  transfer 

of  a  mortgage  on  the  property. 

(/)  Ante,  p.  78. 

(„' 1  Re  Day,  [1898J  2  Ch.  510,  foUow- 
inc  Cooper  v.  Jarman,  L.  K.,  •>  tq. 
98,  and  HM  v.  lluU,  2  Vern.  322  (both 
cases  of  intestacy).  But  if  the  buildt; 
completed  the  buildings  the  executors 
would  be  bound  to  pay  him  out  of  tlie 
testator's  personal  estate;  see  M  tni- 
u-orlti  V.  C^ck  (10  Ad.  &  E.  42},  ciU-d 
in  Cooper  v.  Jarman. 

(«)  S^  Rt  Tar.H,  L.  K..  7  Eq.  434 
(costs  of  partition). 


(o)  Sec  Chap.  LIV. 

(p)  Re  Scarlh,  10  Ch.  1).  40! 

(9)  The  principle  is  illustra 
the  effect  of  a  conveyance  on 
mortgage  where  the  vcnilor  01 
gagor  is  owner  of  both  lai 
lixtun-s ;  see  Culnjrave  v.  Vias 
2  B.  &  Cr.  76;  Ilulland  v.  / 
L.  R.,  7  C.  P.  328,  where  tin 
cases  are  cited ;  llnhson  v.  (- 
[18971  1  Ch.  182;  Monti  v. 
[1901]  1  K.  B.  205.  Most  of  I 
cases  deal  chiefly  with  the 
what  amomits  to  anuexatio 
Re  Hamud  Allen  <fc  ft'otw,  L<i 
1  Ch.  575. 


OPERATION   OF   A   SPECIFIC    DKVISK. 


Ml 


p.trt  uf  a  f^encnil  scheme  of  <l<>curatioii.  itltlioii^h  not  ntlixi'd  to     nup,  xxv. 
the  freehold  {/■). 


An  immetliate  ilovisc  of  liin<l    in    fee  («).   whi'tlin    .■,|MTiti('  or   l!.iii»  mut 


pri>tit.'<  wlicn' 

l|tXi»<'    IK 

iiiiiiuilinto. 


residuary,  to  a  p>r.son  in  cshc.  rarrit's  the  ronts  and  piotits  from 
the  death  of  the  testator  (/).  If  the  devisee's  interest  is  Hahlc 
to  he  divested  on  the  ha|>|><>ninv!  of  a  eontin^'ency  (as  on  his  deatli 
muU'r  twenty-one),  he  is  entitled  to  tlie  rt-nts  and  pnitits  mitil 
the  contingency  hapjiens  (ii).  The  Apportionriient  Act.  l?<7n. 
apjilies  to  rents,  and  conset|iiently.  in  every  case  within  the  act, 
the  first  rents  received  after  the  testator's  <h>atli  must  be  appor- 
tioned in  res[)ect  of  time  ;  that  portion  which  accrued  hefore  the 
death  forms  part  of  the  testator's  general  jM>rsonal  estate  (e). 
The  testator  may  of  course,  by  aj)t  words,  give  the  devisee  anv 
rents  accrued  but  not  j)aid  (*/•). 

Tlie  rule  is  different  if  the  devise  is  to  an  unborn  |M'rson.  or  Win  n-  'liviw 
to  a  [HMSon  who  may  be  in  esse  at  a  future  time,  or  on  tlie  hap|M'ning 
of  a  contingency  ;  for,  as  Mr.  .larnian  points  oui  (j).  "  where  a 
8[iecific  devise  is  to  take  effect  in  futuro,  so  that,  at  the  death  of 
the  testator,  there  is  no  {XTson  actually  entitled  to  the  immediate 
income,  the  rents  and  profits  will,  until  the  devi.se  vests  in  pos.session, 
pass  under  the  residuary  clause,  if  any  (xx),  and,  should  the  will 
contain  no  such  clause,  will  descend  to  the  testator's  heir-at-law  (//)  : 
and  it  is  immaterial  whether  the  future  devise  in  (juestion  Ih;  vested 


is  futiirt". 


(r)  tie  Whaky,  [1008J  1  Cli.  til."., 
wlur.'  Leigh  v.  Taylor.  [19(»21  A.  C. 
157  in  commented  on. 

(,<)  As  to  specific  beqiKsts  of  lca«c- 
lioiils,  »iec> Chap.  XXX..  and  as  toestatcs 
for  lifi',  sec  Chap.  X.KXIV. 

(/)  Includintf  growing  crops  ond 
cmblinient.'i  (Cooper  v.  WiKilfil,,  ' 
H.  &  N.  122 ;  Blake  v.  V.Mi,  .■.  Uns.s. 
13  n.)  unless  they  arc  Hiparati  ly  he- 
quciitlic*!,  e.g.  as  farming  utock  ;  see 
pest.  Chap.  XXXV. 

(«)  Andrew  v.  Andrew,  1  Ch.  1).  410. 

(i)  Capron  v.  Capron,  L.  K.,  17  K(|. 
im-.  Un^lurk  V,  I',dh;i.  L.  H.,  Ii»  Ivi. 
271 ;  where  Jessel,  M.U.,  cxpres.scd 
the  opinion  that  the  act  applies  to 
every  will  coming  into  operation  after 
its  passing.  It  does  not,  of  course, 
artect  the  construction  of  a  will  exe- 
cuted before  the  passing  of  tlie  act  and 
containing  words  sufticicnt  in  them- 
selves to  pass  accrued  income  :  Jones  v. 
OgU.  L.  R.,  8  Ch.  192  ;  s»>e  Chap.  XXX. 
.-is  to  rent  payable  in  advame,  see 
Elli'  V.  RoH-botham,  [HHKt]  I  Q.  U. 
71(1. 


(ic)  .Sec  Rosfingrarc  v.  liurkr,  Tr.  U., 
7  Eij.  18ti,  and  compare  .hmi/i  v.  Oi/lr. 
referred  to  in  Chap  .\.\.\.,  umlSmU  v. 
JliM,  ti  1..  H.  Ir.  7.  where  a  gift  of 
"all  my  interest"  in  certain  properly 
wa.-'hclil  not  to  iiieluib'  arrears  of  rent  : 
the  decision  seems  open  to  <iiH"<lion. 

(x)  First  etl.  p.  ,")!I4. 

(xj-)  "Du/fi.td  V.  Ih'ip.ld,  :t  Itligh 
X.  ."<.  2t>0,  though  111  re  tlie  psidue  was 
devised  upon  trust  for  sale."  (Note 
by  Mr.  .larnian.) 

(v)  Stiphnuf  V.  Stephens,  Ca.  t. 
Talbot,  228  ;  Itiilh^k  \:  Slnne.i,  2  Ves. 
sen.  .■>21  ;  Jlopkini  v.  Hopkins,  Ca.  t. 
Talbot  44;  l.\tk.  ".80;  I  Ves.  siii. 
2()8,  as  corrected  in  Hawkins  on  Will-", 
App.  ;  Iluffiitd  \.  hutpihl.  •^  HI.  N.  .S. 
2t>0 ;  Hod'jmn  v.  Ikcliee,  1  H.  &  .M. 
;<7t>;  llohni"  V.  I'nunill.  :j:{  1,.  .1.  Ch. 
2li4 :  Re  EHdeW  TrutU.  L.  1{..  1 1 
K(|.  -)-.!(;  lU  Finni,  (io  I..  T.  \K\  ; 
Re  Frtinei.-,  1!(0,".)  2  Ch.  2!t").  Uml 
Westbury's  decision  in  Sidney  v. 
diVrn'r,  4  I).  J.  &  S.  «4,  may  be  lon- 
sitlere<l  ovcmile<l  :  ^^'nde■(llry  v, 
Handley,  3  Ch.  D.  374. 


942 


CHAP.    X«V. 

UeviiM  en 
ventre. 


DoviM  to 

fluctuating 

claw. 

After- 
acquired 
property 
may  pass  by 
a ipeoific 
devise. 


HPKClrtC   DEVWISS. 

or  contingent."  or  whether  the  device  Ik-  to  the  de^'iK...-  .lir- 
or  to  truLes  {:).    The  result  U  that  .f  land  m  dev,«-d    .. 
eldest  Bon  of  A.,  and  A.'-  eldest  .m  '"J"  centre  at  U.e   e-sta, 
death,  the  rent*  accruinR  before  hm  b.rth   go  to  the  n..,.l„ 
devisee  or  the  testator's  h.-ir  (rt). 

It  is  also  immaterial  that  the  real  estate  is  given  to  trus 
upon  trust  for  a  cla*.s  of   persons  contmgently  on   t  u-.r  au 
in'g  twenty-one.  or  the  li'.e.      In  such  a  case  the  hrst  .Inl.l 
attains  twenty-one   is   entitled   to   all    the    rents   unt.l   a,. 
child  attains  twenty-one,  and  so  on  (6). 

But  of  course  if  the  testator  lirects  that  the  mtermedmt.-  i 
be  applied  in  the  maintenance  ot  the  eontmgent  dev...... 

prevents  them  from  falling  into  residue  or  passing  to  th.- 
Unless  the  devisee  is  unborn  at  the  death  of  the  testator.  ,n  v 
cas..  the  heir  or  residuary  devisee  takes  them  until  the  l.n 

^^^ThrrX  Ipplieable  to  cases  where  land  is  given  to  a  class  ^ 
is  capable  of  increase,  so  that  it  fluctuates  from  time  to  tn 
considered  elsewhere  (</).  -a     ^     ■ 

As  a  general  rule,  when  a  testator  makes  a  specific  d  vr 
has  in  his  mind  a  particular  proFrty.  and  does  not  c.mU-n 

he  lK.ssibility  of  hi.  making  additions  to  it  aft^r  the  date  ^ 
wdl  But  if  the  word3  used  by  him  are  sufficient,  the  after-ac, 
property  will  pass  :  as  where  a  testator  devises  my  cottaj 
all  mv  land  it  8.."  and  afte..ards  btiys  an  adjoinmg  het 
throws  it  into  the  land  belonging  to  the  cottage,  it  will  pas. 

the  devise,  unless  the  circumstances  are  such  as  to  lu'gatr 

construction  (e).    It  is  a  question  which  depen     on  the  fac 

the  terms  of  the  will  in  each  case  (J). 

(lid  not  intend  it  .o  paKHM'S    ' 
(ievise.      (Stn-  ant"-.  1>1>-  ^"" 
the    efff<t    of    wet.    i*    oi    l! 
Act  i»  diwuswil.    He  Chamjuo 
1    Ch.    101,    waa    decided    bj 
J.,    on    the    principle    above 
among  other  grounds,'  but  tlii' 
of    the   C.    A.    went   entirely 
question   of   republication,    li 
Walker,  12  M  &  W.  591.  alao  i 
republication,  the  devise  wii; 
my  lands  in  the  parish  of  B. 
was  held  that  lands  in  B.  i 
before  the  date  of  the  cwIk  i 
see  ante,  pp-  200  seq..  where 
other  cases  are  refirred  to. 
(/)  See  Ca»apa.  XII.  and  J 


{•\~Re.  KddtW  rrH»/«,' supra,  diswnt- 
ing  fr'om  RiUy  v.  llormtt,  3  De  U.  &  f«. 

"(a)  i?e -Wou/em,  L.  R.,  18  E.,.  9.  In 
cases  of  intestacy  the  qualified  heir  is 
entitled :  Richard*  v.  Richards,  John. 
754,  not  following  OoodiUe  v.  (lauthome, 
2  Sm.  4  U.  375. 

(t)  Re  AveriU.   [1898]   1   Ch.   523 

(c)  Bullock  v.  aioms,  2  Ves.  sen.  521. 
This  may  bo  the  real  gro«n<l  or  the 
decision  in  Best  v.  Vonmall,  40  L.  J. 

Ch.   100. 

(d)  Chap.^XUI. 

In  Rt  Portal  "od  Lamb.  30  th.  1>.  50. 

the  aftcr-acquircl  l.ind  was  ol  such  a 
character  as  to  shew  that  the  testator 
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Wliere  a  partner  in  a  ImHinesw,  tho  uswts  <>(  whuli  inrliulf  lund.     iwAr.  %%r. 
by  hi"  will  spt'eiHcally  cleviseM  his  share  in  (hat  himl,  then  if  tlie    ~  . 
other  assetH  of  the  partnership  are  rtuflieient  to  pay  the  partnerxliip  „h«r.-  in  part. 
(l,.bt^,  the  deviHt'o  taki-s  the  teNfator's  sliare  in  the  hinil  free  from   •'•  f»'''P '»"•' 
liability  to  contribute  to  the  partnership  ilebtx  ((/).     Hut   if  the 
(lebtd  exceed  the  other  anwtH,  the  flevisee  in  not  entitleil  ti>  Imve 
the  excesw  paid  out  of  the  t^-Mtator'f*  general  estate  (h). 


in.    Failure  of  Specific  Devises.    A  H|M>eiti('  di<vise  nuiv  fail  i'<Tp.tuitu-H. 
jt-muse   it  transgresses  some   rule  of   law,   such  as  the    rule  in   '''»••'' •'"•y- 
Whitby  \.  Mitchell,  or  the  Hule  ajjainst  lVr|M'tuities  (<).  or  Im-cmus*'  ' 
it  is  uncertain  (»'»)• 

As  a  general  rule,  i.u  ahsolute  devise  takes  effect  althoujjh  it  MiMtak.v 
is  iii(lu<ed  by  a  mistake  on  the  part  of  the  testator.  Hut  where 
the  language  of  the  will  is  ambiguous,  a  devis.-  which  is  apparently 
made  under  a  mistaken  iM'lief  that  a  certain  stat»'  of  facts  exists. 
will,  if  possible,  be  construed  as  intended  to  be  conditional  on 
that  state  of  facts  existing  {/). 

In  Hounsell  v.  Dumtiiuj  (A),  a  testatrix  devis<'d  to  her  two 
Jausl'ters  "  the  .share  of  my  lat«  husbaml's  estate  I  take  or 
to  which  I  am  entitled  on  his  decease  .  .  .  aiul  •  make 
thi*^^  j.rovision  for  them  in  lieu  of  the  various  freehold  and  copy- 
hold lands  of  n>y  late  husband  which  descend  to  my  son  on 
the  uitestacy  of  my  late  iiiisband."  In  fact,  her  late  husband 
wan  entitled  to  certain  copyholds  which  on  his  death  itjtvstate 
passed  to  the  testatrix,  and  not,  as  she  erroneously  supposed, 
to  her  son  ;  consequently,  but  for  the  t^^statrix's  explanatory 
declaration,  it  seems  clear  that  they  would  have  pa.ssed  by  the 
dcvi-se  lo  the  daughters  ;  the  point  became  immaterial,  but  .loyre, 
J.,  expressed  the  opinion  that  they  did  not  pa.ss,  because  the 
will  shewed  an  intention  that  they  should  imt.  The  accuracy 
of  this  view  seems  doubtful.  In  Hr  hiujnt  (/).  Lindlev.  L.J.,  cor- 
recting a  statement  in  Harris  v.  Harrin  (//)  as  to  the  opTation 
of  a  residuary  devise  where  there  is  an  "  intentional  exclusion  " 
of  certain  property  from  its  operation,  says  this  :       The  intention 


(</)  Re  Holland,  (19071  2  C'h.  88. 

(/.)  Farquhar  v.  Hadderi,  L.  |  U., 
7  Cli.  1,  where  the  partntrvliip  wns 
insolvent  and  the  bequoi>t  ul  thi'  tt'Hta- 
tor's  xhare  in  certain  IcaM'huKls  be- 
longing to  the  partnentlijp  coiixe- 
quintiv  faiW. 

(i)  Ante,  Chap.  X.  As'to  giftn  to 
sup('i>titi(iiiH  anil   charitalili'   u«'»,  see 


ante,  Chap.  IX. 

((.)  Chap   XIV. 

{/)  See  Doe  v.  A(u«.«,  10  Ail.  &  El. 
228;  Alltn  v.  Ueuxiy,  7  Ch.  1).  4.>3 
and  other  ea.ii.s  oiled,  ante,  pp.  IKS  w,,. 

«•)  |1!)02|  1  Ch.  512. 

(I)  [\fiWi\  :\  fh.  at  p.  ;(;>«. 

(//)  Ir.  K.,  :i  K<i.  at  p.  1118. 
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Aili-mplioii 
liy  Hftlr  tir 
alirtiatiiin. 


By  contrart 
or  option. 


Eff<-ot  of ».  24 
of  Wills  Act. 


Involuntary 
conversion. 


SPECIFIC   DRVWES. 

to  oxrlude  imwt  n..t  be  foundod  on  a  iiuHtak.'  as  to  the  ..wnn 
of  th..  proiK-rtv  :    it  must  \yc  an  int«.nti..n  to  e.xolu.lo  th..  ,.r.., 
even  if  it  i«  th"..  t.-stator"H  to  ais|H,«..  of."     In  Ho,n,»,ll  y.  />.,„ 
no  doubt,  the  devise  wa«  Himifie,  but  it  was  expressed  .n  u- 
terms  •    on  a  question  of  this  kind  it  is  .Utli.ulr  to  a.«t..„ 
between  8  HiK..ific  .levise,  so  expresse.l,  and  a   neneral  .1. 
it  is  not  a  questio.»  whether  such  a  siM-cific  devise  L-arnes  a  {. 
devise  which  fails  (m).    So  d..ubt  it  is  true,  as  .loyee, .F..  n-nu. 
that  if  the  testatrix  in  //<»««».//  v.  Dunhin.,  haU  known  that 
was  a  ,K,s.sibilitv  of  the  .-opyhoUls  ,«ssin^  by  the  ^ft  .n  .,...■ 
she  would  b..ve.nad.  a  difT.r.nt  .lisjM.sition  of  her  proinrtv 
this  is  not  eonstruetion,  it  is  eonjeeture. 

A  devisi- may  fail  by  lapse  (».).  ....... 

A  Ki^ciHc  devise  necessarily  failn  if  at  thedeathof  the  fsta. 
devisi'd  proiK.rtv  .l.H>s  not  beh.nR  to  him,  and  therefore  .{  hr  .1 
Wackaere  and  '  afterwards  s.aU  or  aliens  it  the  dev.se  u 
In  the  cane  of  legacies,  this  result  is  ealled  ademption  ;  m  I, 
of  land  it  i.s  sometimes  ealled  rev.K;ation  by  alteration  of  , 
apparently  because-  in  former  times  the  .  ctnne  was  t 
as  a  branch  of  the  general  principle  that  any  altera  . on 
estate  of  the  testator  oprated  as  a  revocation  of  he  , 
although  the  land  was  the  property  of  the  testator  at  the  t 
his  death.  The  subject  has  accordingly  been  iliscuss,.,!  , 
nection  with  rev.K^ation  (/>)•  The  effect  of  a  contract  of 
option  of  purchase  has  also  been  considered  (g). 

The  case  has  been  suggested  of  a  testator  devising  specific 
and  afterwards  selling  it  and  purcha.sing  other  realty  answer 
same  description  :  the  .,uestion  whether  in  such  a  case  th 
acquired  realtv  passes  bv  the  devise  has  been  already  consi.l. 
\s  a  general  rule,  where  conversion  is  caused  by  some  act 
the  testator's  control,  the  effect  is  the  same  as  if  it  had  bee, 
tarilv  caused  bv  him  (s) ;  thus  if  a  ^U-stator  devises  real  ,., 
and 'it  is  afterwards  converted  into  money  bj  act  ot  pari 
during  the  testator's  lifetime,  the  devisee  has  no  c  am. 
money  (0-  So  it  is  clear  that  if  a  testator  devised  a  hoi.s 
he  had  insured  against  fire,  and  it  were  burnt  down  .n.i.i 


(m)  Compan-  Springell  v.  ./.m«(7J, 
L.  K ,  0  Cli.  333,  oxphimnJ  in  Jie 
Mown,  IKK) I]  1  Ch.  (11 'J. 

(»}  Chap.  XlH. 

(o)  Ante,  p.   liii. 

(p)  Chap.  VII. 

(,)  a>ap.  XXII.,antc.p.  72it. 

(r)  .\ntf.  pp.  41-'«tq. 


(«)  Ah  to  sales  by  luortg 
ante,  p.  731,  and  for  the  ca»i 
being  determined  so  as  to  i 
testator  to  rompen.<<ation,  sei 
Coyne,  h.  V-.  H)  E-i-  4™^ 
Chap.  XXII.,  ante.  p.  <31. 

(J)  Freutn  v.  Freweti,  h. 
610, 
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liifiTi-  hilt    tli'ttfh,    till'    «lt'vi."«<«'    citiilil    nut    ilaiiii    »li<»   in^iiruiKi'     mw  %%\. 
riiiiiH'VS  ('«).     HjiltM   by   tilt'   ••(iiirt,  aiul  piirrliuM's    liv   r<iiii|>iiiii*>,i 
uiitlor  ctmipiilMory  |K>wt'«,  arc  8itl>je<t  to  f»|KHiul  ruli-n  (»■). 

KKVIMKS    |fOtl    I.IMITKD    INTKKKSITM. 

I.irnitod  int4'reHt!«  in  land  may  Ix-  rroated  not  <ihly  l>y  i-xprcsM   Kxi«r.«iiot 

ilevi;^', but aUu by iinpliration or infiTi-nco  (m).  ini|«li>-<l. 

Tlio  (|U«'sti<)n  what  estato  is  taki-n  by  triisttcs  wIutc  land  is  U-vwHto 

.i.'vist'd  to  them  without  word^  ut  limitation,  for  iiurixtsis  which  do  l"'','"!'.  . 
,     ,       .  •1,11  '"■■  l"'iit''<l 

ii.it  <'xnauMt  the  fee,  ih  conHidi'rvd  <'ls«-wlu'rt'  (x).  |.iiri»i".!<. 

Wlioro  land  is  devised  during  the  minority  of  a  |H-rsoii,  and  he   i),\i«..iuriiiK 
ill.  ,  before  atf.iininjt  majority,  the  (juestion   arises  whether  the   '""""niy. 
devisee  18  entitled  to  hold  the  land  until  the  minor  would,  if  living;, 
have  attained    majority,    or   whether   his   interest   ecases.     This 
(|iii'-ilion  is  discussed  in  another  chapter  (//). 

A  devise  may  take  effect  by  the  creation  de  novo  of  an  ease-   rniitinn  >.( 
mint,  rent-charae,  condition,  or  the  like  (j).  n- w  natii 

'^  ^    '  liy  ilrVlHi'. 

OENEKAL   AM)    UKWIDUAUY    DEVI.SKS. 


(){iir(ilii>n  Of  Ri»iihmrij  ]>i  lim: : 
1.  Ih  regard  In  void,  litpard 
and     jMirliat      Sjticilir 
Ihiinen  : 

(A)  Old  Imw     !>4,j 

(1$)  I'rotnU  Lnw !»4« 

II.   In   regard    to    Uenl'i    nnd 

I'rofilH i«J3 


III.  In    rigiird  I"  Ilnirsionn 

ami  himiiindirx t>5.5 

IV.   In  rHjiinl  In  ('iJii/lnildH    ,    iloK 
V.  In  riijtird  Id  Luimli'ildii : 

(A)  t'«r    )(((M IHil 

(B)  For  Liiri ties 

VI.  In   riijiird   to  J'/mirn  of 

Al'iioiHlmfHt  <N)5 


I-  Operation  of  a  Residuary  Devise  in  regard  to  void,  lapsed,  oih  ration  <,t 
and  partial  Specific  Devises.    \.  OW /-««.    Mr.  Jarman  states  "K""Tal 
the  law  on  the  sidijcct,   applyiiijr   to   wills   not  affected  by  the    '"'"'^'' ' 
Wills  .\ct,  as    follows  (a) :    "  A    residuary    iH-quest,    it    is    well 
known,  operates  upon  all  the  jM-r.^onal  estate  of  wliich  a  test.ttor  is 
possessed  at  the  time  of  his  death,  and,  conscfjuetilly,  includes 


(«)  Comparo  Ihirrnnt  v.  friend, 
5  lie  (;.  &  .S.  343  (chtttt<'ls).  A.s.turiiin>{ 
ilial  Mit.  8;j  of  tlio  Finn  I'ri'vi'ntion 
(MitropolLi)  Act,  1774,  appliis  lo  thf 
*Ik>!i-  o{  (England  (a  vkw  which  is  not 
frtt  from  doubt ;  sit-  He  QHirh\i 
Tru-I'.  [l!H>8j  1  fh.  887).  it  mii?ht  In- 
coiui  iiilwl  that,  in  the  chhi'  above  sup- 
[xwl.thc  (lovim'c  would  b<'  cntitltnl  to 
ni:!!ir'j  !ht?  isiKuraniT  lunrjiya  to  lu- 
laid  out  in  rebuiklinK  the  houMO.  But 
tin-  »oiil»  of  the  section — "  any  person 
interested    in    or    intilled    unto    any 

J.— VOL.   I. 


house  "  whith  may  be  burnt  down — 
mem  intended  to  apply  If  llie  inliiisis 
and  titles  existiiin  at  the  time  of  the 
tire ;  in  tlie  e;i--''  KUp[H>Med  n'»l»ody 
could,  immediati  iy  fifli  r  the  tin  ,  Slave 
required  the  in^uianei'  nion<'\4  lo  be 
laid  out  ill  reiiiiilil:    j. 

(()  .Sec  Chap.  \  All. 

(Hi  Ante,  p|i.     .;»  s<<j. 

(r)  <'h:»p,    Xl,\!. 

(./)  Chap.  XXI. 

(;)  Ante,  p.  7"«:  jHtst,  Chap.  X.XXIX. 

(>;)   Kirxt  iil.  y.  5.87 

GO 
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rndcr  i)M 
law,  every 
general  devise 
was  Bpecilic  in 
iU  nature. 


Excejitions  to 
this  rule ; 


— in   relation 
to  partial  ami 
contingent 
devises ; 


RESlDl'.\Ry    DKVISES. 

all  specific  legacies  which  are  void,  or  fail  by  the  doath  .,f 
elX  the  testator's  lifetitne  (h) ;  and  such  wotdd  undoul.,, 
legatee  in  u>^  «nprific  Icacies  were  m  this  sitiiat 

,„  ,h..  a  bequest  .nicm^c*^^^^^^^^^^^^^        ^^^  ^^^^  ^_,^,__,,^^^^ 

i'' "n;.rt  vrntttmbered,  «iH  .IH-Ik-,  <«  a"  .».  ■ 
law  (»hKli.  It  «ill  o  1^    ,         ri„a  „1  th«  te>l. 

before  tl,e  year  18.18,  """'^  '  vi«,  the  real  e.late  to  «l,i. 

deeea».).  V'*  "17^  .Te  tit  o,  taking  hi»  »a  ..  L' 

ten  ,r  7m  to  Jure  .l»cilie  (c) ;  being  m  lact  .  »,«,.., 
';^;.:„;.1retad,uo.l«r„regiven.,tosi^^^^^^^^ 

,.  ,.,ore  «,.-f;;^;G  SbLt'-aultvit  uo 

mor    tlo  bv  Virtue  of  his  residuary  devise,  the  mtere.t  so 
more  taui  <  ">  .  .       ,       i     ^^^^^  have  done 

or  intended  to  be  given    to  A.,  <»^an  /»« /^    But  this  "ener 
a  specific  devise  of  another  proFity     (d).    But  thi     e 
admC  of  exception  in  certain  classes  of  cases  which  ..U  1 

^^;i^:%::£^S:l2-co.prised  only  a  partial  or  .n 

unUisposeu  ui,  »»u  :„forpaf  even  in  a  will  madi 

to  the  heir,  such  undisposed-of  interest,  even  m 
1838,  passed  by  a  general  residuary  devise. 


(61  Brouii  V.  Higg>,  *  Ves.  708 ; 
SM^--  Baker,  ib  732 ;  Jackson 
«  Kelhi  2  Ves.  sen.  28o. 
^-  (c)1&  Lonl  Eldon'B  i»dP!"<^"*. '" 
H,  u'e  v.  Earl  of  Dartmouth,  7  Ves.  U7  . 
B^rZv.  Moick,  10  ib.  605;  U>U  v. 
CoTl  V.  &  B.  175 :  Spong  v.  Spowff. 

'  lii\wS"*(  V.  0,,.>.  8  Mod.  123; 
WrMTnln,  Forte«e.  182  ;  ..e.  nom. 
Vm  v.  Hornf.  8  Mod.  222 ;  «o€  v. 
?Md.  Fort.  \^:Spriggs:  Spr,gg 
2  Verii.  394  :  Doe  d.  Moms  v.  tender- 
doum.  WiUes,  293;  WaUoriy.harlof 
Tncoln,  Amb.  32', ;  Oke  v.  Heath.  X  \  es 
»en.  13.5:    Cambrfv    V  «    *'«i^    29o' 


In  the  first  edition  will  be  fc 
remarks  by  Mr.  Jarman 
in  the  see-.nd,  I  hud,  ai, 
editions),  on  certain  ob«r. 
the  court  of  K.  »  '«  '^'V' 
d.  Stexcart  v.  Shtfjidd,  U 
as  to  the  application  of  thi 
above  stated  to  d.'vises  voi. 
See  also  the  observations  o 
M.K.,  in  Garner  v  //««« 
Bea.  627;  and  \Voo.l,  \  .t. 
Sheffield,  in  the  case  of  t,mitl 
33  L  .1.  Ch.  at  p.  582. 

(c)  For  a  fuller  discussior 
law   on  this  subject,  si-e 
edition  of  this  work,  vol. 
et  wq. 
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Thus,  wherp  a  ix-rson,  by  .such  a  will,  devised  ((Mtaiii  lands  to 
A.  for  life  or  in  tail,  and  the  residue  ()f  his  lands  to  H.  and  his 
lieirs  ;  B.,  under  this  devise,  took  the  reversion  in  fee  not  in- 
cluded in  the  devi«>  to  A.  (/");  and,  conse(juently,  if  A.  died  in 
the  lifetime  of  the  testator,  he  became,  at  \he  testator's  death, 
tenant  in  fee  in  possession. 

So,  where  a  testator  devised  that  A.  and  hi-:  heirs  should  sell 
his  lands  for  payment  of  debts  or  other  purposes,  not  exhaustiu" 
the  whole  beneficial  interest,  and  devised  the  residue  of  his  r<'al 
estate  to  B.,  the  latter  devise  carried  the  beneficial  interest  not 
comprised  in  the  former  (;/). 

The  same  doctrine,  it  is  clear,  applied  to  executory  and  con- 
tingent devises  in  fee  ;  for  if  an  estate  in  f.>e  were  devised  to  a 
person  on  the  hapjHMiing  of  a  certain  event,  it  is  obvious  that  the 
alternate  fee  dependinj;  on  the  converse  event  is  undisposed  of, 
and,  therefore,  is  an  interest  on  which  the  residuary  clause  will 
ojK'rate  (/*). 

And  a  continfjent  remainder  being  an  interest  which  has  (/)  an 
inherent  liability  to  ,'.il,  as  well  through  the  event  upon  which  it 
was  limited  not  happning  before  the  determination  of  the  prior 
particular  estate,  as  through  its  not  hapj)ening  at  all,  the  interest, 
which  upon  a  failure  of  the  former  kind  was  left  undisposed  of 
hv  the  specific  devise,  was  held  to  pass  by  a  residuary  devi.se  in 
the  same  will  (/). 

Hut  if,  after  carving  out  a  partial  or  contingent  interest,  the 
testator  limited  the  reversion  in  fee,  or  the  alternative  fee,  to  his 
owii  heirs,  such  devise,  though  inop«>rative  in  law  to  break  the 
descent,  until  the  enactment  on  this  point  (k),  wac  ccmsidered  to 
indicate  an  intention  to  exclude  this  property  from  the  residuarv 


I  inr.   XXV. 
'•f  |iiirtml 


<>Xfctilniv 
iiml  rontin- 
milt  ilrvis«'« 
III  (le. 


'Vnitiiini'iit 
II  inaiiidcr 
failing   l>y 
ilrstmctiim  of 
partioiilar 
cat  ate. 


Kihvl  of 
(Irvine  to  (lie 
testator's  own 
heirs  in 
oxcludiiig  a 
n'Vrrsion 
from  a  general 
devise. 


if)  Wheeler  v.  Waldron,  Allen,  28,  3 
I'.  W.  •>+,  n.  ;  Cuoke  v.  (lernird,  1  Ia>v. 
212  ;  Bonte  V.  Rooke,  2  Vern,  4tjl.  1  Kq. 
V».  Ah.  210.  pi.  17  :  Willow/i  v.  Lydcvl, 
2  Vent.  285,  3  Mod.  229 ;  sco  also  D„c 
il.  Hrim>e  v.  Clarke,  2  B.  &  P.  N.  K. 
34:1 ;  nenuett  v.  Lowe,  7  Hi>uf,  535,  5 
Moo.  J[  1'.  485  ;  Saumarez  v.  Saumirez, 
4  .My.  *  C.  331. 

(7)  White  V.  V'itty,  2  Ru  .  484,  4 
Runs,  .is  J  ;  sec  also  Uoodtitle  d.  Hart  v. 
Kn/:tl.  Cowp.  iX 

(A)  Qondlitle  d.  Unrt  v.  Knolt,  Cowp. 
4.1;  Willes,  300:  Doe  d.  MoreUm  v. 
fmick,  1  B.  &  Ad.  18tl;  Doe  A.  Welh 
V.  Srott,  3  M.  A  .Sol.  300  ;  sec  aNo  Vick 
V.  Stnkr,  3  EU.  &  Bl.  219. 

(i)  Except  in  the  cases  provided  for 
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l)y  'tat.  8  &  9  Vict.  c.  100,  «,  8.  and 
40  &  41  Viet.  c.  33. 

0)  Ptrceval  v.  Perrenil,  T..  R.,  9  E(|. 
380.  Vpjuhu  V.  Vpjohii.  7  Hiav.  m,  \» 
difficult  to  reconcili^  with  the  ijcncral 
current  of  authority.  In  that  cano 
there  were  three  conliiiKencieR  :  first, 
if  a  certain  purchase  could  Im-  and  was 
completed  ;  s(.c-.  ,lly,  if  it  could  not  ; 
thinlly,  if  it  ...  Tbut  was  not;  of 
these  the  first  and  second  were  pro- 
vidi^l  for;  hut  in  the  opinion  of 
the  .M.I!,  the  tliird.  which  actually 
happened,  was  not :  yet  he  held  tin 
property  did  not  pass  by  the  residuary 
devise, 

{k)  3  &  4  Will.  4.  c.  100,  s.  12. 
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Destination 
of  reversion 
(luring  sud- 
jieiwe  of 
aUeruative 
coutingi'nci< 


KESIUl'ARY   DEVISES 

Clause;   and,  accordingly,  such  reversion  devolved  ttudor  .ho 

.l;rinfee,the.versi^otot^-^^-^^^^^^ 

in  the  heir  pending  the  -^  « '^t'^.^ng  the  same  p- 
,.  residttary  devtse  wouW  h^^^^^^  testatrix  devised  est. 

Thus  ^E,er^^  '^^^fe      Inder  to  her  niece's  children  Uv., 
to  her  niece  for  lite,  witn  ^^  ^  .^^  ^^^  . 

her  death  in  fee,  and  ^-^^  ;/^ ~  not  theroinl 

gave  all  the  residue  of  her  estate  ^  ^,^^,,^,, 

dispo^d  of  to  her  said  n.^^^^^^^^^^  -'^  have  vested  i 

testator's  niece. 

.    r^„.     "The    points    embraced    by  the   \nv< 
Extentof  B.  Pre^M  Law.-   ^^"    P"!?^^„3,aroely  arise  under  wilh 

general  aev.e     ositions,"  saysMr.  Jarman(o),    can  scar     y 

under  Wills      ^  ,  •     .    >.„  il,,,  new   law,  as   the  act   01   1    vi^"-  "^     -  ' 

Act.  are  subject  to  the  new  la  .^^^^^.^^  ^,^^^„ 


Sm/(ft  d.  I>ar..  v.  Aa-nrfe-"*.  2  W.  Bl. 

The  Uition  in  the  text  is  rather  an  in- 
?rer  fTon..  than  a  Pointj^^^^ 
decidi-d  in.  thU  caae  ;  Bet-  »l.so  \Ulhnm. 
V.  UoadMk  d.  /toi«/.  10  B.  &  Ct.  89o  , 

84 ;    Ejf'o"  V.  MouMg,  3  C.  B.  l^.  o.) 


^^J»)  3  C.  B.  (N.  S.)  338. 
(who  never  had  a  child),  ox.v 
veyance  o!  the  estate  wlu> 
reversion   was  vested  ui  H 
residuary   devise,  dcstioyi' 
tingent  remainders, 
(o)  First  ed.  p.  593. 
(p)  A  will   may  cor 'am 
devise  and  also  a  separal 
devise  :    H>««  v.  Lawday,  ^ 
375.     And  »e«  Miuon  v.  l 
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aider  tlio  olil 


regard  to  ever)'  portion  of  liis  real  estate  to  whieli  he  is  entitled 
at  his  decease,  whens(K«verav.  lired.and  wlietliororij^inally  intended 
to  have  been  otherwise  si)ecifically  disposed  of  or  not,  if  such 
intention  shouki,  for  any  reason  whatever,  fail  of  effect." 

The  construction  wiiich  Mr.  Jarnian  puts  on  tlie.se  sections  of  the 
Wills  Act  goes  somewhat  beyond  their  literal  nieaninfr,  for  .sect.  2")  is 
(oiifined  to  real  estate  comprised  in  any  devise  "  which  shall  fail  or 
be  void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of  the 
testator,  or  by  rea.son  of  such  devise  being  contrary  to  law  or  other- 
wise incapable  of  taking  effect."  Suppose  that  a  testator  devises 
Hlackacrc  to  A.,  and  his  residuary  real  estate  to  H.,  and  that  A.  dis- 
claims the  devise  :  is  Blackacre  included  in  the  residuary  devise  ?  (7) 
The  devise  to  A.  is  not,  in  itself,  "  incapable  of  taking  effect  "  : 
it  fails  by  reason  of  the  disclaimer.  But  Mr.  Jarman's  construction 
is,  it  is  submitted,  the  right  one,  for  the  obvious  int<'ntion  of  the  act 
was  to  give  to  residuary  devises  the  same  effect  as  residuary  bequests 
have  always  had,  and  there  seems  no  doubt  that  a  residuary  be(|uest 
includes  disclaimed  bequests  (r).  Moreover,  the  effect  of  dis- 
claimer relates  back  to  the  death  of  the  testator  (s),  so  that  the 
devise  is,  in  the  event,  incapable  of  taking  effect. 

If  a  testator  who  is  really  the  owner  of  Blackacre,  erroneously 
recites  in  his  will  that  it  belongs  to  A.  and  makes  a  general 
devise  of  all  his  real  estate  to  B.,  Blackacre  passes  by  the  devise 
to  B.  (t). 

A  devise  may  of  course  be  residuary,  although  it  does  not  contain 
the  word  "  residue,"  "  remainder,  "  or  any  similar  word  (u). 

And  if  a  testator  includes  in  one  devise  certain  lands  by  their 
specific  description  and  all  the  residue  of  his  real  estate,  the  .sjK»cific- 
ally  described  lands  form  part  of  the  residuary  devise  (v). 

A  testator  may  except  certain  property  from  a  general  devise, 
either  expressly,  or  by  limiting  the  devise  to  real  estate  answering 


til  A  I'.    XXV. 


EfTift  of  .lis. 
I'liiiincr. 


ErroncouB 
nnital. 


VVIiat  IB  a 
re.iiiliiary 
Ui'visc. 


Limited 
gcni'ral 
(leviae. 


(7)  I  am  indebted  to  my  learned 
frieml,  Mr.  T.  Cyprian  Williams,  for 
drawing  my  attention  to  the  difficulty 
caused  by  the  wording  of  sect.  25  : 
it  occurred  in  a  case  in  his  experience. 

(r)  Post,   Chap.   XXIX. 

(s)  Ante,  p.  556. 

(()  In  He  lingot,  [189:1]  3  Ch.  348, 
this  rule  was  applied  to  a  residuary 
bequest,  but  it  seems  clear  that  it 
applies  also  10  a  residuary  devise,  and 
that  the  decisions  in  Circuitt  v.  Perry, 
23  Bta.  275 ;  Harris  v.  Harris,  It.  R., 
3  Eq.  (ilO;  Hawks  v.  Longridge,  29 
I..  T.  I N.  S. )  449  and  Ulibbom  v.  Clibhorn, 
''  !r.  Tur.  381,  -o  far  a:?  tliry  lay  down 


any  other  principle,  are  erroiicoun. 
See  Hounsdlv.  l>HmHng,[lWl\  1  Ch. 
612,  where  the  gift  was  specido  ;  ante, 
p.  'MX  Comp)>re  Due  d.  Howdl  v. 
Thomas,  1  M.  &  (!r.  335,  344,  post, 
p.  a-.T. 

(u)  lie  Hau-den,  (1H!»4)  1  Ch.  (193, 
stafwl  post,  Chap.  MV.  Conversely 
a  gift  of  "  my  said  residuary  estatt^  " 
will  not  opc^rate  iv.s  a  ri'siduary  tlevise 
if  the  only  residue  previously  nfeiri'd 
to  is  the  residuary  personalty :  H, 
Hudson,  [1908!  \V.  N.  50. 

(w)  llray  v.  Sterens,  12  Ch.  1).  Itl2  ; 
Thorman  v.  Hilhiiu-w,  5  ,lur.  N.  S.  583, 
post,  riwj).  Ltlt. 
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disposed  o{. 
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.1       •  *•  n      Thus  in  Simmom  v.  Rudall  (vv)  a  teatato 

a  certain  descnpt.on.    ^  "^  "  ^^^^^^  ,,,,,,  to  tru.,tee.  in  trus 

gave  all  his  residuary  ^^^^^'".^1™  ,^    ,,  ^  one-fourth,  as  A 

for  A.  for  life  ^it\""'"*'"f  '"  ,'"  ^  ^  transfer  all  the  re. 

should  appoint,  and  -^.^^\^^'^  ^J; ,oB.,^',  ..^ly.-,  .^ 

residue  and  remamder  of    l^«/™%"',  J^here  was  an  intesta. 

made  no  appointment,  ^^d.'*  "^'t '^^  j„,.  ^  a  testatri.x  w, 

as  to  the  one-fourth.     Ag-^  ^^f  J  houll  of  whieh  wron.f 

entitled  as  he.r  at  law  to  ««»;« j^^         ^^^  ^^^hout  having  .v 

possession  -^.^^^T^^^    U  .eal  estate  (if  any)  of  .hi 

been  m  ^-^^^'''^iJ'll^o^^m  ;    the  testatri.x's  title  had  , 

I  may  d.e  se.sed     *;  ^  ^  J^^        Linutations:    it  was  held  tl 

'r    d  "■  was  I  t^'lnt^Tlword  and  had  no  secondary  .•  po,. 

j::L'g(rand  that  consequently  the  houses  d,d  not  pa. 

^n^rracaseandalso^.e^--^:-^^^^ 

certain  proprty  f-m  a  ^^^^^^^^^^^l    But  if  after  cxcep 
it.  the  property  passes  as  -  ^  J^^^^^^^^^  «,  otherwise,  it  ■ 

it  he  gives  .t  to  A.,  ^/^^^^^^^^^^^^^^  object  of  the  test 

as  a  general  rule,  be  P^««"""^.°\  •  ^  the  property  t., 

in  making  the  exce^.on  ^^^^l^^Z  ,^Ze  li  the  ,i 

should  not  be  neia  to  u  estate,  except  l\ 

Mow,  tb.t  if  .  t..Utor  dev,«s  ""^"J"'  ''j',,,  „  ,h„',„„ 

•  ■  II     .1» 


(i^,)  1  Sim.  N.  S.  115. 

*^t  )  tK^  S  to  in  A"  mortgagee, 

rfhlTndr^ubr^t  to'"he  mort,V.; 

Kl!SoPW.40.cit«dpo.. 
Chap.  XXIX. 


(r)  Sec  B/.y<t  V.  //ar(«o(;. -i 
218,  cit<^d  post.  Chap.  XXI. \. 
S  nrfmr,  11903)  W.N.  113.  « 
d.-vise<l  hw  real  estate,  ».tl.  1 
ception    of    a    e^ertam    hous,. 
UuipoBal  oC   which  1  leave  to  t 
cretion  of  my  trustees,     .ip.m 
trusU-.itwasheldbySwmfn.  K 
that  as  there  was  no  att^-mpt  n 
of  the  wUl  to  dispose  of  th.,-  u 
interest  in  the  housKMWa^;; 
from  the  general  devise  for  al  p 
But  was  it  not  the  testator  SI 

to  give  his  trustees  a  p<.'W'r 
nosing  of  the  beneficial  mt.r 
C  Lt  thto  sufficient  to  s , 
he  merely  intendc.1  to  except 
the  residue  for  this  purpose,  an 

alt  purposes  ? 
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I'Mt  piiim  iH 
»illilii~«'it.il 
..(  Willi  A.I. 


above  referred  to  dot's  not  arise,  and  there  is  an  intestacy  as  to    tiiAr.  xxv. 
RIackacre  (a). 

A  declaration  by  a  testator  in  his  will,  however  enipliatic, 
that  a  particular  piece  of  land  does  not  belong  to  hin»,  will  not 
|)ivvent  it  from  passinf;  by  a  residuary  devise  (h). 

The  question  whether  sect.  21  of  the  Wills  Act  applie.-!  to  an   \vi„.tlicr 
exception  from  a  fjeneral  devise,  has  been  already  considered  {c). 

A  gift  of  "  all  other  land  "  (»/),  or  "  all  land  not  hercinbcfitn 
devised  "  (f),  is  a  mere  gift  of  residue,  and  shews  no  intention.   \\''''  «'ll 
within  the  act,  to  exclude  lapsed  si)ecific  gifts.     And  this  is  so,   ,,,i,iiMrv 
even  altliougli  the  residuary  devise  gives  an  estate  for  life  to  (lie   '''^""' 
same  jM'rson  as  is  named  si^cific  devisee  in  fee  (/'). 

If  a  will  contains  a  residuary  devise  to  A.,  and  the  testator  at 
the  end  of  his  will  appoints  B.  his  residuary  devisee,  it  seems  that 
the  residuary  devise  to  A.  is  not  revoked  (ij). 

In  order  that  a  devise  should  be  a  residuary  devise  within  sect. 
25,  so  as  to  include  lap.sed  specific  gifts,  it  is  not  necessary  that 
it  should  be  a  devise  of  the  residue  of  all  the  testator's  real  estate. 
Thus  in  Mason  v.  Oijden  (A)  a  testator  devised  a  freehold  hous(> 
at  Wimbledon  to  his  son  in  fee,  and  "  as  to  all  other  my  freehold 
messuages  and  tenements  at  Wimbledon  aforesaid  and  elsewhere, 
and  all  my  leasehold  estates  whatsoever  and  wheresoever,"  he 
devised  the  same  to  A.  and  B.  At  his  death  the  testator  owned 
freeholds  at  Wimbledon  and  elsewhere,  and  no  copyholds.  The 
specific  devise  of  the  hou.se  to  the  son  having  failed,  it  was  held 
that  it  passed  by  the  devi.se  of  the  testator's  other  freeholds  to 
A.  and  B.  It  follows  that  there  can  be  a  residuary  devise  of  a 
testator's  freeholds  to  A.  and  of  his  copyholds  to  B.  (/). 

But  a  devise  of  a  particidar  residue  is  not  a  residuary  devi.se  r'articular 
within  sect.  25.     Thus  in  Sprhujett  v.  Jenitujs  (j),  a  tcstatri.v  f'^'''"'"*'- 
gave  certain  lands  in  the  parish  of  H.  to  A.,  B.,  and  ('.  as  joint 
tenants  in  fee,  and  devised  to  the  plaintilT  "  the  rest  of  my  freehold 


I.iliiiti'il 
il"vis(?  may 
bo  ixsiiliiaiy. 


(a)  In  He  Prober  (1904]  1  Ch.  72tt, 
the  property  excepted  was  chattels 
real,  but  the  principle  clearly  applies 
to  real  estate. 

(6)  He  Maber,  12  T.  L.  K.  267. 

(f)  Ante.  pp.  419  sed. 

|(/)  Cogswell  v.  Armeiiun/j,  2  K.  &  J. 
227. 

(e)  Grten  v.  Dunn,  20  Beav.  ti.  See 
also  Cuhha  v.  Cheese,  7  Hare,  236 ; 
Carter  v.  Hnawell,  26  L.  J.  Ch.  570 ; 
Barton  v.  Neicben/,  1  Ch.  D.  234  ;  Johns 
V.  Wilmn.  [1900]  1  Ir.  R.  342. 

( ;■ )  GretH  v.  thtnn,  Hupra. 


(7)  Johnu  V.  Wilmn,  [1900)  1  Ir.  R. 
342,  where  H.  was  appointiil  residuary 
legatee  ;  no  i|ilestioii  seems  to  li.iv  e 
arisen  as  to  tlie  real  estate;  see 
Chap.  XXIX.,  where  other  ca.s.'s  on 
double  rpsiihiary  gifts  are  referred  to. 

(A)  [19031  .\.  V.  I,  aliirmini:  de- 
cision of  C.  A.  ill  He  .V'i«(n.|  1901 1  I  Ch. 
Olit. 

(i)  I'er  Itigby,  L.,I.,  [1901]  I  Ch.  at 
p.  630. 

ij)  L.  1!.,  <1  Ch.  333,  following  Re 
Ilroum's  Tnixfii,  I   K.  &  J.  .'522,  post. 
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Voiil  appoint  - 
nit-iit  will  fall 
into  n'si<luary 
devise. 


Effect  of 
residuary 
.Icvise  failing 
as  to  aliijuot 
share. 


RKHIinURY   DfcVISES. 

shall  be  presuiiuHl. 

The  word'      -vi.. '"  in  sect.  25  of  the  Wills  Aet.  as  ,,., 
,,^;:rtl..et,.cU.aes^.^^^^^^^^ 

newer  of  appoiiitnient  of  real  cstatt  (m) ,  anu  i 

powt. I  I'l  "1 1  .  .        nower,  makes  a  teat.iiii' 

a  testator,  >n  exercise  of    "'1'  ^     "^    ;      ^,^^    jf^  ,,i,i  ,„ 


(1-1  But  a  -levise  of  a  particular 
rcidufof  hr.'U  in  a  particular  pace 
fnbet--..or«ftorthe<la|.ofthe 

«^11:     I>o.    .1      York    ^^    H '•«'^ 
M.  &  Wcl.  591  :   ante,  p.  ».<»• 

pa',^  thfca-'es  on  the  effect  oUU.^^ 
^  a  particular  re-ulue ;    post.  Ch-ip. 

XXIX.  ,    , 

r-.\  <.«  spot    27  of  the  act. 

(m)  isee  weti.  -■  "  i    ic  di    T) 

(„)  See  Freme  v.  Ckmtnl,  18  th.  1^. 


41)9  In  this  case  the  il'>'_l 
in  the  text  was  extina(Hi 
M  R.,  to  appointments  m 
'special  powers:  but  his 
decision  on  this  pomt  was  . 
by  the  Court  of  Appeal  m  - 
/f«,iH,  26  Cli.  D.  atp.  2-. 

ante,  p.  811-        ,,     ,  ,   .,. 

(o)  C.eated  v.  llrenUd,  J 
!Seo  further  or,  this«>bject.t 

(,«)  IVr  lx>r>l  fairns,  _i 
Syh^,  L.  H..  3  fh.  at  V  •' 


IN    HKli.\KI>    TO    HKNTS    AMI    I'lttiKITS 


95:) 


If  H  t«'stat«)r  dfvisfs  hi.s  residuary  real  cstatt-  ti>  srvrral  pet  si  ins     ■      i- 
IS  tenants  in  conunon,  and  liv  ((Mlicil  revokes  the  devis.-  as  to  one  ,., 

,      ..  Minn- 


iif  tiieni  and  directs   that  his  sliare  shall  fall  into  residi 
(livisihle  between  the  other  n-sidiiarv  devisees  (,/). 


It     IS    (liiictiMl  tl 
tall  itili> 
rr^iiiiif. 


II.  In  regard  to  Rents  and  Profits.  An  inmiediate  le 
."^iiluary  devisp  carries  the  rents  and  profits  from  the  testatorV 
death;  tlH'V  are,  if  necessary,  apportioned,  and  those  iiecrninj. 
hefore  the  death  form  part  of  f!;r  testator's  personal  estate. 


If  tlie  residuary  d-vise  he  contingent  or  future,  i.e..  di-feiied  in 
point  of  enjoyment,  the  income  accruinii  in  tin-  interval  fioni  tlie 
residuary  real  estate  does  not  pa.ss  hy  such  devise,  hut  is  umlisposed 
of  ai:l  fioes  to  the  jieir  (/;),  a  residuary  devise  dilTeriiii^  in  this 
respect  from  a  residua-y  beipiest  of  personalty,  whicli,  it  is  well 
known,  docs  (though  contingent  in  its  lerms)  carrv  the  [irior 
income  {(/).  The  distinction  hetvveeii  real  and  per.sonal  estate 
has  heon  said  to  flow  from  the  very  nature  (unihT  the  old  law) 
(if  a  residuary  devise  ;  for  being  confined  to  what  the  t<>stator 
had  when  he  nuule  liis  will,  it  was  as  sju'citic  as  if  the  property 
were  particularly  de.scribed  (/•).  It  is  said  to  be  still  more  dearly 
dediuible  from  tlie  rule  of  law  that  the  freehold  cannot  be  in 
abeyance  (s).  And  the  profits  necessarily  j^o  with  the  estate  {t). 
Tlicse  reasons,  however,  are  ])urely  technical,  and  no  good  rea.son 
can  be  given  for  the  rule.  Nevertheless,  it  i.s  ch'arly  established, 
'•  It  is  impo.ssibIe  to  contend  that,  in  the  absence  of  any  words 
clcurU  leading  to  what  the  Court  considers  judicially  to  imply 
a  gift  of  the  intermediate  rents  and  i)rofits  («),  any  such  gift 
can  be  introduced  into  the  testator's  will.  Neither  the  persons 
waiting  until  the  executory  devise  shall  take  effect,  nor  the  person 
wlu)  shall  first  come  into  e.s.se  when  the  executory  devise  has  taken 

Trtvaniiin  v.  Viii  n.  2  Vrs.  s<ii,  4:tO; 
i.i'.,  until  iK'cuimiliktiou  is  3t<>p[io<l  by 
tli<>  law:  tliiiinli.illi  il  ums  to  I  lir  iii  xl 
of  kin;  lUcHit  v.  Il',(l'j.mn,  10  11.  h. 
Ca.  t>."ili,  ti71  ;  Wiiihiltrij  v.  llanJt'ij. 
Hupra. 

(r)  My  \\oo.(,  V.-C.  I  H.  &  .\i.  a'JIi. 

(k)  Sii'  aco.  ptr  Lonl  We.sthury,  1(1 
H.  \..  (a.  flti.'>. 

(t)  1  .Atk.  424,  2  Alk.  470.  Co.  Lit. 
.'..".  I),  n.  (8). 

(u)   Kor  I'xaniplis  of  ."iiili  a  [jift  in  a 
shifting  1  lansi',  sit-  Tiiii/m  v.  Lumhanli , 
1  J).  K.  &.  .}.  4'.t.'. ;    1)  hynroiirl  \.  O't 
ijiini,  .'U  I'.iav.  :(il. 


I'litiirc 
ii'^iiliiaiv 
,l,M-r  ,!(..■ 
nipl  lans 
iiitiiiia 
nil  iitin'. 


I/)  It'  Palmer,  [18'J:»J  A  Ch.  3(i!», 
will  re  tticbpatl  note  seems  inaccurate ; 
tluriwas  no  trust  for  conversion  of  the 
ri'ul  estate. 

(/')  Hopkirm  v.  Hopkins,  Ca.  t.  T.ill). 
41,  extr.  from  R.  L.  Hawkins,  (Vni- 
s^triiction  of  Willi,  App.  I.  ;  WilU  v. 
HiV/s  1  Dr.  &  W.  43!) ;  Hodgson  \. 
r„rtkf,  1  H.  &  M.  :i7<i,  10  H.  U  Ca. 
li-'iii  (but  not  appealed  on  tlii.s  point); 
H(i'/(-(.>ry  V.  Iliindhy,  1  Cli.  1).  (),"3; 
3  (  h.  1>.  374.  The  Wills  Act  Aocn  not 
aifift  the  question  ;  see  1  H.  &  M.  p. 
3'Ji>,  and  a  note  by  Mr.  .larnian  in  tin- 
iir.-.t  edition  of  this  work.  p.  .'iyti. 

I'/)   (IretH    V.    EkiHs,    2    Atk.    473 : 
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.•  .1  .w  utlin  niftv  be  interested  uiuler  the  .sfii 

^^^^^  rr:/  :r;i::rzy  a.v», ..  .»>• ...  - 

oi  ueviw  ...  r  .1   ■    „i„:„, "  (iA      And  the  rule  w  the  sai 

lation,  can  establish  their  claim     (v). 

with  recard  to  trusts  («')•  •  i      i    i  • 

,      .     ,         But  ?f  the  real  and  prsonal  estates  are  blended  in  one  pi 

oilHrw.s.- .(  But  It  tic  ria             i           .         .•       jj^^t  both  species  of  ]. 

re«l  an.l  |..r-  ^  j    cons dered  to  denote  an  intention  uiau             i               , 

Honal.-Ht«t.;  "^  '^  '^'"                 ,  .        ^    ^j^^  „de  applicable  to  i>ersonalty.     II 

.rcb....»l«l.  i,erty  shall  »>7. '''J'"*    ,'%,,,  eU„„  decided  that  a  pift  of 

the  residue  of  the  real  and  ^rsonal  estate  to  the  elde.t  of  th 
K-rsons  who  should  attain  twenty-one,  charged  w,th  a  sun. 
ZZ  to  the  others  if  they  should  attain  that  age  con.  , 
moiu>    lu  testator  s  decease  and  the  atti 

the  rents  accruing  between  ttu  tt  siaio 

the  intermediate  rents  and  pmtits.     nui  wu  ..  t 

and  ^™l  estate  in  the  same  clause,  the  question  must  be  wl. 
he  d-  not  show  an  intention  that  the  same  rule  shall  op, 

""whaVamomits  to  such  a  mixing  up  of  real  and  personal  pro, 

";*  '1  trust,  (including  7«  '"VZT.r*^ 
W<,.,e.thed  hi,  re.id...ry  F™"'  "'"^"r.^r  e"  ept 


What 
constitutes 
a  blending. 


(.)  IVr  Wood,  V.-C.IH.&M  392; 
anl   «.•  Wr  E.   Sug.Un^  -marks  .n 

upon  IHfliM  V.  A7,ff^.  2  S.  &  St   j^*  • 

Wttdeder,,  <.:  HaodUy,  3  th.  U.  3<4. 
"Si'«  Lord  Talbot,  tlo.h,^  y- 
Hnukins  supra.  citc<l  by  hugden,  C, 
W''rWar.'  455;  HW.«-j,  v. 
;ia,«i/.i/.  1  CI..  1).  «•-%  3 'b.  m 

(j.^  .lac     408;     see    »'80    <'(6«o)     \- 
.tfi'„VSlVes.'-n.485;0/W'v. 

OJanrVH,  2  Mer.  38  ;   Ackers  v.  W-PP- 


1  n   &  '•"in.  065  ;   LarhUm  v.  /. 

9Har...7<.«i;    i^.  T„,(or.  H'-K) 

134     The   deciwon   on   O"'*   1 

GVffH  V.  Tr.-6e  («e  L«n).  47  1. 

783,   seems   to   have   bi^en   p 

ineuriam.  ,   , 

(1,)  Ilod,jm,n  V.   «'■'•'"'•„' J 

370  •  He  WUUiinv<,  u4  U  T.  8. 

{:')  23  Ch.  U.  3IK». 

a)  Sw    further    on    this   | 

Dr,.We.v-»>>taJe.l9Beav   39 

rm/i  v.TiirMr,  20  it..  ;v<;  if'-^' 

54  L.  T.  831 ;   ««■  ««••'"''  «  >*' 

2  Ch.  38. 
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Hut  a,  testator  itmy  iiiiiki*  siuli  n  (liHpositit.n  ol  his  i.mI  iind    <  iup.  sxv. 

hrisotml  estate  diiriiij;  the  iieiiod  iiiet  ciliiia  tlir  fiiiiir ■  contihiiciit    ,~        '"' 

interest,  as  to  exeliule  the  presumption  that  he  meai.    it  to  earrv   iiiHiM.l.riimn 

the  intennediate  iiieome.     Thus  in  !{>■  Tinnisimlx  Entalr  (/<),  a   '"  ""''"''■•'■ 

testator  gave  liis  real  and  [M'rsonal  estate  upon  trust  to  pav  the 

iiu'oine  to  A.  for  life. and  after  his  death  upon  trust  fur  liisehildren  ; 

tliere  was  a  jjift  over,  in  the  event  of  A.  dyiny  without  issue,  to 

•x  (lass  to  be  aseertained  at  his  ih-ath  :    the  ^>ift  to  A.  for  life  failed 

and  he  had  no  chihlren  :    it  was  heUl  that  during  A.s  life  and 

iiiilil  he  had  a  ehiUl,  the  iiuonie  of  the  trust  funds  (whii  h  ronsisted 

of  real  estate  only)  went  to  the  heir  at  law.     So  if  a  testator  direets 

the  intermediate  income  to  he  aeeuniulated,  and  the  aei'iimulation 

is  stopjied  by  the  Thellussoii  Act,  the  income  gix's  to  tlie  heir  at  law 

and  ne.xt  of  kin  (r). 


III.  "In  regard  to  Reversions  and  Remainders.    "  It  remains  <»|h  niti..ii  „f 
to  he  considered,"  says   Mr.  .larman   ((/).   "  whether    rev.usions  Iw'.r.m 
will   pass   inider   a   general  devise   of   laiuls.     In    regard  to   this    r<  v^r^i..llH. 
(luestion,  an  undisposed-of  interest  which,  on  his  decease,  would 
become  a  reversion  left  in  the  testator  after  other  disjK)sitions 
of  his   own  will,  is   obvioihsly   distingui.shablc   frfun  a   reversion 
(if  which  he  is  the   owner  at  the  time  of  his  will  (c)  ;    but  they 
have  been  generally  treated  as  belonging  to  the  same  class,  and 
appio.ximate  sufficiently  in    principle   to  warrant  at  least  their 
juxtaposition. 

"  Keveraions  in  fee,  then,  will  pa.ss  under  a  general  devi.se  of 
lands  or  hereditaments  (J),  although  the  testator  be  sid.sed  of 
real  estate  in  possession  to  satisfy  the  words  of  the  devi.se  (a  fact 
however,  which,  in  regard  to  wills  made  since  18:{7,  would  be 
immaterial) ;  and  although  he  may  have  been  ignorant  when  he 
made  his  will  of  his  having  such  a  disposable  interest  (</) ;  or  it  may 
have  been  unlikely,  from  its  remoteness  or  liability  to  be  defeated  by 
the  act  of  another,  ever  to  fall  into  possession,  as  in  the  ca.se  of 
a  reversion  expectant  on  an  estate  tail  (/*). 


(/,)  ;H  Ch.  D.  307.  .Soc  also  He 
Smidtrmn's  Trust  3  K.  &  .1.  4!»7 ; 
ilmiiilt  V.  Ttirntr,  20  Boa.  .w7. 

(rl  Sec  Talbot  v.  Jtitrs.  h.  !{..  2<»  Ki|. 
2.V>;  It.n/WiH  V.  Thmnhiwjh,  8  Ch. 
U.  261;  Kt  Trat;\  |1!»0(»|  2  Ch.  .'•41. 
«ml  tlif  other  cases  cit«l,  supra,  p.  :W!I. 

((/)  First  «1.  p.  OSM). 

(-)  Sou  Ttniient  v.  TenmnI,  I  .lo.  & 
Ui.  378. 

(0  C),i-t,r  V.  Cht'slfr,  3  I'.   W.  50; 


Jtidoiit  V.  P'lin,  3  Atk.  480 ;  Alh/ii^  v. 
Alhjn^,  Cowp.  808,  :i  It.  I'.  C.  T.niil. 
408  :  .sec  alMi  llm  il.  trinnii  v.  S/^irhn, 
4  l>.  &  I'.y.  240. 

((/)  "  I'lisoiis  iidt  profcs.-iionully  iii- 
forniiil  do  not  rc.nlily  iippiiticnd  the 
alit'iiablc  nattiii'  of  ivvci-sidimrv  ((Hiliii- 
gentiiitcrcsls."     (.Nulc  hy  .Mr.  .larman.) 

(A)  Ihilhij  V.  CliamittDiiHiii.  Skiriii.  031, 
where,  hnwivcr,  il  wasciiiitn.llcd  Oy  lhi> 
context. 


Ill 
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DevUw  of 
lamlM  "  not 

HCtllwl," 

iiH'lutlrii  un- 
Ht'ttltHl  ri'Vir- 
Hioii  in  >Mltli"<l 

IftllilH. 


"  Lands  not 

before 

JeviseJ." 


BKSIKIAKY    liKVISM. 

••  It  haH  l)o.'n  I'vcn  h.-Ul  tlmt  a.  U-statorH  reversi.m  in  {.•<■  in  «ttlo, 
,„,„,,  will  pas.  und-r  a  d.y\m  of  his  "  Ms  „,.  «W/U  '  (0.  or  . 
his  lands  and  h..n.ditanu...ts  '  o,U  of  .r,n.n,e,U  (,),  or  ,n  I 
,o,n,s  of  /...  M.  mwf  iV.,  or  ehnvhere,  n,i  h„  hn„  Jnnn.rh,  s,;th.  . 
tlun^dix/x-'-'i  ../••  (A).  Tho  ar,unu.nt  in  th.-s,.  casc-s  was,  tl.u 
:atUo«,h  mtain  ost«t..s  in  tho«.  lands  woro  scttlod  yot  that  tl 
;; v;:;.l.  was  not,  and  c.ms,.quently  it  fell  w.th.n  tho  n-str.-.n 
terms  of  the  testator's  dos-ription.  ,        ,    •, 

So    in     W.dm.  V.   Vi'l'f  (')  l'""l  ^Mm  express^-d  a  de.ui. 
,„•,„  that  the  reversi..n  in  lands,  ^-ttled  on  the  n.ama.e 
tl  e  t«-st.ator-s  son  with  Lady  K.,  P«hs.h    l.y  a  dev.se  of  all 
testator's  lands,  which  he  had  not  s..ttled  or  assured,  or  a,,.-. 
settle  or  assure,  to  the  use  of  his  sa.d  s..n  and    he  .ssue  nude  of  1 

body,  upon  his  marriage  with  Lady  K.  his  w.fe.     And  m  / , 

rnU-dsLt„  V.  liichanls  (,«),  where  the  testator    hav„.,  up.  . 
marriage  agreed  to  settle  certain  estates  ,n  trus    for  hunse If 
Ufrremainder  to  provide  a  jointure  for  lus  w.fe    ren.anu ler 
bis   issue  in   tail,  remainder  to  himself  m  fee-dev.^d  .d 
unsettled  real  esfvte  to  his  wife  for  life,  remamder  over,  h 
Sugden,  C,  held  that  the  reversion  passed  as  part  of  the  unsett 

'' The'foregoing  cases  also  show  that  the  possession  by  the  test, 
at  the  dat.  of  his  will  of  lands,  no  estate  or  -t^-^*  - -^''^; 
been  settled,  and  to  which  the  devise  is  applicable,  will  not  exd 
the  oi)eration  of  the  will. 

Mr  Jarman  continues  («) :  "  Though  the  rule  of  cons  rue 
established  by  the  preceding  cases  has  been  much  coudem 
as  savouring  of  extreme  technicality,  and  mmucal  to  p.-i- 
notLs  and  probable  intention  (o).  they  have,  it  is  conce, 
placed  it  beyond  the  reach  of  controversy 
^  "  On  a  principle  not  very  dissimilar,  it  has  been  held,  tl 
devise  of  lands  'not  before  devised,'  or  '  not  before  d.sposec 


Glover  V.  «pe«dfot;.,  4Br.  C.  0.  337 
{"  lands  not  Hotil«l  in  jomture  ).  Iho 
dictum  contra  of  Lonl  Kllenborout:!.,  in 
GoodtHle  d.  Daniel  v.  3/i/i*,  C  tASt, 
494  (except  so  far  as  it  may  be  sup- 
portc.1   on  special  groundB.)   must   be 

recarded  as  untenable. 

(,)  Slroele  v.  i^«.w//.  2  Vem.  021.  1 

Eq:  Ca.  Ab.   210,  ,.1.   18.  3  Ch    Rep^ 

169,  and  (nom.  Falkland  v.  Lytton)  J 

B  1*  C.  Toml.  24. 

(i)  Chester  v.  Vhe>ler.  3  P.  W.  m.  2 

Eq.  Ca.  Ab.  330.  pi.  9. 


(l)  8  Vea.  250,  272. 

(m)  1  1).  &  War.  2.-.8  ;  SCO  aW. 

V.  SHnner,  5  L.  J-  ('V  S.)  t- 
Cmee  v.  XMf,  Sm.  &  Bat.  1.. 

In)  First  c<!.  p-  '>0I.     . 

(o)  Sir  J.  Mansticl.l.  m  Mor 
Surman,  1  Taunt.  292.  cl.arac 
Vhe^ikr  V.  VhesUr  as  a  shockiii 
sion  "  ;  but  he  admitted  it  lia: 
fnlUiwetl  by  mimcroug  others ;  f 
the  rule  defended  by  «ir  K  M' 
Dr.  t  War.  285 :  and  by  I'cpy* 
5  L.  .1.  (N.  S.)  Ch.  87. 
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carrii's  (hf  roviTsion  in  \niuU  wliiih  lli.^  ti-stator  had  |in-viciu.slv 

ilrvi«»-«l  for  lift'  (/,).  

"  Th»>  iiu-linatinn  of  thi-  CourtM  at  tin-  |irt's«'iif  iluy  ii..t  tn  i-xcliiilf  H.vrn.ii,ii 
8  ri'v.Tsi.Mi  from  u  sj.-ii.tuI  di'visi.  ii|Min  .sliulit  or  i-.|liivmul  jjroiiiiil^,  11' ^''^i'^''^!;!', 
\A  «tron«ly  illimt rated  \,y  !),>,■  «1.  U'oirll  v.  r/i»,„>is  (./),  in  whiili   •M-r.^'i^m* 
a  revrrsion  in  fvc  in  nn  .'stati'  lienifi-d  to  tin-  ti-stator's  lirnt  and 
othtT  sons  in  utrict  s.>tll.infnt,  was  held  to  pass  nnd.T  a  iK-vis»»  of 
•'States  over  whieh  the  h-stator  had  a  jmiw.t  of  disposal,  ihoiich 
in  another  part  of  the  will  he  referred  to  the  esiate  in  (|nesfion  (i» 
pr(>i>ert!f  over  nhich  h-  hod  no  power"  (r).     And  in  l{„l,,,',n,,f  v.  M „n- 
kiUrick  («),  where  a  testator  directed  his  (rustees   to  let   a  certain 
mill,  and  also  dispose  of  his  stock  in  trade  and  other  projHTties 
to  the  best  ndvantajje,  Mir  E.  Hugden  held  that  the  mill  was  included 
in  the  term  "  other  properties." 

In  Mnxtiin  V.  ChiwiimiijH  (»<),  an  atti-mpt  was  made  to  exclude  .i/,«<v»  v. 
a  reversion  in  fee  ex|)cctunt  on  an  estate  tail  from  a  devisi'  of  all  '  ■*"'"''"'l"- 
the  testator's  real  estate,  whatsoovi<r  and  wheresoever,  over  which 
hiUiadanydisposinf?  power,  to  trustees  for  a  t«'rm  for  raising  dehts, 
funeral  charges  and  legacies,  on  the  ground  that  the  t<'stator  him- 
self was  tenant  in  tail  of  the  lands  in  cjuostion  ;  and  that  he  could 
not  intend  to  describe  such  a  remote  reversion  as  [)roi)erty  over 
which  he  had  a  disposins;  power,  he  having  taken  no  steps  to  enlarge 
his  estate  tail,  as  he  might  have  done,  into  a  fee  simple.  The 
testator  had  other  real  estate  in  posst-ssion,  to  which  it  was  admitted 
the  devise  in  question  extended.  The  Court  of  ('.  P,  certified  that, 
the  words  jf  the  devise  beihg  sufficient  to  include  the  reversion, 
and  no  intention  to  exclude  it  being  exjiressed,  or  neccssarilv 
implied  from  other  parts  of  the  will,  such  reversion  passed. 

Hut  of  course,  a  testator  may  refer  fo  a  particular  reversion  in 
such  a  way  as  to  shew  that  he  does  not  uitend  it  to  pass  by  a  general 
dfvLse  («). 

A  question  which  was  formerly  much  debated,  in  regard  to  the  vvii.tl.er 
operation  of  a  general  devise  upon  a  reversion,  is  whether  tht 


l»  Booke  V.  Ruoke,  2  Vcm.  401; 
WMowf  v.  Lydfot,  2  Vent.  285  ;  TaaU 
V.  FfrraU,  10  Ir.  Ch.  Kep.  183. 

(?)  I  M.  &  Gr.  335. 

(r)  Mwrrit  v.  Lloyd,  33  L.  .T.  Ex.  202 
illustrates  the  general  principle.  And 
see  KtUy  v.  Duffy,  4  L.  R.  ir.  tJOl. 

(>)  1  D.  &  War.  84. 

(tt)  1  Scott,  293. 

{v)  Strong  v.  TeM,  2  Burr.  012; 
3  Br.  P.  C.  219;  Dot  v.  Saundern,  Cowp. 
420.  See  Hyhy  v.  Hyley,  3  Mod.  228 ; 
Doe  d.  Morria  v.   Undmhum,  Willee, 


203.  The  deei.iioii  in  Hoe  v.  A  lis,  4 
T.  R.  COS  wa.<i  uiBapprovcd  Ijy  Mr. 
Jaiman  (tirst  «-<i.  p.  turn ;  fcurth 
e<l.  p.  (J59  geq.)  and  that  in  Ijrxjd- 
title  V.  MilfK,  0  East,  404,  by  Sir  E. 
iSugden  in  in,  /Mated  Socitly  v. 
Jtichards  (antr-,  p.  '■J.M;].  T!,.  mo<l.m 
t'  iidency  of  the  courts  is  to  i;ive  ctTect 
to  thi'  IKcra!  woplinn  of  a  irvm-ra! 
devise  (post,  p  >J.'tH).  Uonywuod  v. 
IlonyurxHi,  2  Y.  4  C.  C.  C.  471.  is  not 
a  valuable  authority,  as  the  grounds  of 
the  decision  arc  not  stated. 


inapt  limita- 
tiiins  exiludo 
a  reversion. 
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inuptitiuif  c.f  Home  of  tlu"  liiniUtioiw  is  a  gnmiul  for  i<x<  Uulinu 
reverHiun.  The  g<MU'rul  j»riiiripl«>  if  now  well  establUhid.  imm 
that  in  c«m.>ttruing  a  general  deviHt»  "  the  words  of  the  will  xlnmh 
taken  to  comprehend  every  Buhjeet  wliiih  falls  within  their  pr< 
meaning,  unless  that  meaning  is  excluded  by  the  context  or  by 
circumstances  of  the  case ;  and  that  mere  conjecture  will  not  do" 
In  the  case  from  which  the  foregoing  remark  is  quoteil  a  test 
who  was  entitled  to  an  estate  in  reniainder  cx|)ectant  on  tiic  d< 
of  his  wife,  l>y  his  will  gave  all  his  profHTty  to  his  wife  for 
and  after  her  decease  to  his  children  ;  it  was  held  that  the  remai 
passed  by  the  devise. 

In  the  first  edition  of  this  work  Mr.  Jarman  divided  the  cas. 

this  subject  into  two  classes :  first,  those  in  which  there  were  < 

lands  to  which  the  limitations  in  question  were  applicable  ; 

secondly,  tho.se  in  which  the  reversion  was  the  only  proivrty  o 

testator  that  the  devise  could  apply  to.     As  the  di^tincti< 

question  is  immaterial  as  regards  wills  made  since  1K17.  it  w 

sufficient  to  say  that  the  for-ier  class  comprises  the  cases  of  I 

Earl  Ckolmondeley  v.  Wealherby  (x).  Doe  d.  Morelon  v.  Fossic, 

Willinm  d.  Ilwjhes  v.  Thomas  (2),  Freetnan  v.  Duke  of  Chamh 

and  Doe  d.  Netherc^e  v.  Rtrtk  (6).    The  latter  class  includes  i 

V.  Te(Ut  (c),  Roe  d.  James  v.  Avis  (d),GoodtUle  d.Danielv.  Mil 

AU.-Oen.  v.  Vigor  (/),  and  Church  v.  Mundy  {ij).    A  detailed  exi 

ation  of  these  cases  will  be  found  in  the  fourth  and  earlier  ed 

of  this  work.    Mr.  Jarman,  after  criticising  the  remarks  mm 

Sir  W.  Grant  (A)  on  the  decision  m  Church  v.  Mundy  (1)  ( 

established  the  modern  doctrine)  proceeds  as  follows  (/) :— '  Sim 

period,  in  every  instance  m  which  the  question  whether  a  rev 

passes  by  a  general  devise  has  been  agitated,  it  has  been  di 

in  the  affirmative  ;  and  though  in  all  these  cases,  there  hap 

to   be  other  real  estate   to  which   the  limitations  inappl 


(u,)  IVr Turner.  V.-C.  in  ford  v./orrf. 
6  Ha.  486.  See  also  Morrit  v.  Lhyd, 
33  L.  J.  Ex.  202. 

(x)  U  East.  322. 

(y)  1  B.  &  Ad.  186. 

(1)  12  East.  141. 

(«)  Cowji.  3fi3. 

(h)  5  B.  &  Mil  492. 
bo   added   Giiodright  v 
B.  &  P.  600. 

(c)  Burr.  912;    8.c. 
P.  C.  219. 

((f)  4  T.  R.  SOS. 

(f)  6  East,  494. 

(/)  8  Ves.  256. 


To  thc«'  may 
Downshire,   2 

n  D.  r.  3  Br. 


(ff)  15  Ves.  396.  Sec  also  1 
V.  Clifton  3  Jur.  N.  S.  74  : 
V.  Chappie,  6  Jur.  N.  S.  28S ; 
V.  Ftrrall,  10  Ir.  Ch.  H.  l«:i 
Ttnnent  v.  Tennent,  I  .lo.  &  i. 
where  Sug<lfn,L.C.,  said  :  "  Ht* 
Iia8  been  overruled  by  the  cu 
later  authoritieg." 

(h)  In  Welhy  v.  H'.%,  2  ' 
187. 

(•)  15  Ves.  396. 

(j)  First  ed.  p.  610.  Mr.  1 
observation*  on  this  subici 
approved  by  Turner,  V.-C,  in 
Ford,  supra. 


r.  Wilby,  2  V.  i  B. 


IN    RKdAKIl  TO   I'lirviloMM. 

to  the  ri'versioii  ini«ht  Ih-  rrf..,w,l,  y.a  liffl,.  „r  nn  .Mtros^  won., 
t,.  havi-  Iwn  lui<l  on  tliat  .innnistniuo,  ami  th.-v  w.t.-  .I...i,l..,|  „n 
tim  broad  RToiuid,  thnt  the  wor.lM  of  the  devi.  -  Immmk  Kulli.i.nt 
t.-  vimi\nm  the  pro|K'rty.  it  wouKI  imxH,  without  R.>iiiK  i„to  the 
.jucstion.  whothtT  .-,  -iaJor  could  Im-  H.i|>|M,ml  to  huvi-  had  if 
mtimlly  in  \m  vm.  ,  \  tion  when  he  frunml  the  devise  or  not. 
•  The  .sound  eon,  Insion,  then,  w.-tns  to  Ih«.  that  a  p-neral  devis*- 
will  in  all  ca^es  o|H.rate  on  a  reversion  or  reniaind.T  Leh.n^inK  ♦" 
till-  testator,  notwithstanding  the  reinotene,<«  of  .su<li  reversion 
or  remainder,  as  beinj;  e.v|H>etant  on  an  estate  tail  e»r  ofherwis,> 
(wh.ther  such  .state  tud  Im'  vested  in  the  testator  or  another),  and 
notwithstanding  the  inapphVahility  of  8.)n.e  of  the  limitations 
or  inirposes  of  the  dt-vise  to  the  interest  in  .juesticm  ;  and,  that, 
too,  whether  the  testator  had  at  the  time  of  the  making  of  the 
will  any  other  real  estate  to  which  such  inapplieahle  liniitationn 
or  puriK^ses  can  Im"  applied  or  n(.t.  Indeed,  the  latter  fact  would, 
of  course,  Ijc  wholly  immaterial  in  the  eas<.  of  a  will  made  or  re- 
puUlished  since  the  year  1H:J7,  any  general  devi.s*.  in  which  woidd, 
under  the  new  law,  comprise  after-acquired  real  estat.  precludinK! 
therefore,  all  inquiry  into  the  then  state  of  the  testator  «  pro|)orty. 
as  affording  any  insight  into  the  intention." 

But  if  the  testator  is  possessed  of  a  reversion  to  which  none 
of  the  limitations  are  applicable,  the  question,  it  is  conceived,  is 
by  no  means  the  .same.  Sir  W.  Grant,  indeed,  thought  there 
would  Ije  no  room  for  arguing  such  a  case  ;  for  that  would  \m  to 
say,  tlie  reversion  passed,  although  it  were  so  given  that  nobodv 
could  take  it  (k).    There  seems  to  be  no  decision  on  the  iwint.       ' 


mt 


<  H*P.   XXV. 


•  ifiHTitl    con- 
•'liixiori  from 
the  faM'K. 


Wlirn   nnni' 
of  tUv  liniiU- 
liiiiiH  an> 
«pplir»li|i\ 
Opinion  of , Sir 
W.  (iraiil. 


I  v.— In  regard  to  Copyholds. 

necessity  of  ,i  rfuriender  t  ■  >  the  use 

{t)  lf>%  V.  H  f/6.!/,  2  V.  &  B.  187. 
The  point  was  touchtti  upon  in  arau- 
iiicnt  111  Temient  v.  TennenI,  Dm.  Itll, 
1  Jo.  js  Lat.  ;t70,  where,  tir»l,  tlm  T. 
nwc  waH  entailed  on  R.  J.,  and  then 
the  residue  wan  devised  to  K.,  with 
admi  lion  at  his  death  to  entail  the  sub- 
ject of  liixposition  on  R.  ,r.  in  the  same 
maniiir  as  the  T.  estate  »  is  enUiliil  on 
him.  It  was  argued  that  as  the  pre- 
KnlKd  entail  would  be  wholly  in- 
operativo  upon  the  reversion  in  the  T. 
i-ia!' .  this  reversion  was  not  subject 
'■■■■  ihc  direction;  and  if  not.  so  neither 
were  certain  other  estat. -s  which  w,  "" 
include(l  with  it  in   the  ilevjge  to  1 

>m\'"         reject    i  this  argument  : 


The  statutes  disijen-l.tg  with  the 
of  the  wii!  (/)  have  placed  fn-eholds 

In-atid  tlie  gift  (o  R.  and  the  .jin-ction 
to  entail  as  parts  of  one  dcvisf  <ir  series 
of  limitations,  »o  that  the  i  -  \  ,.,.i, , 
one  where  some,  not  all.  ■  ■  ;   i  , 

tions  were  inapphcable  to        ■       .■..,,?, 
"  It  is  now  st'ttlcd,"  he  .  '     > 

reversion  in  fw  will  pa«i  u  :  ■  . 
ral  devise  unlew  a  clear  i  .,ii..i  ,/ 
includo  it  is  shown,  though  ■  i.  ivipiiA 
in  part  to  the  same  uses  tc  ,1,1(1,  ' 
particular  estate  is  alr<>a<ly  di  ii.,ai<l." 
There  was  thu.s  no  dcri.sion  on  die  point 
in  'luestion. 

(0  Ki  (ieo.  3,  c.  192  ;  1  Vict.  c.  2B 
.-.>..  3  &  4.  See  ante,  p.  .i8.  As  to  the 
law  before  "m  (ieo.  :i,  r  102.  «...j  the 
iourth  and  earlier  cditioii.s  of  this  work. 


I'nHiirri'ii. 
denxl  copy, 
holds  now 
pass  by 
Ueneral 
devise. 
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CUAP.    XXV. 


Equitable 
interests  in 
copyholds. 


BESIDU.VRY    DEVISKS. 

and  copyholda  on  the  same  footing  in  regard  to  the  operatic 

a  general  devise,  so  that  even  before  the  Wills  Act  copyholds  pa 

under  a  devise  of  lands,  tenements,  or  hereditaments,  or  c 

general  words  descriptive  of  real  estate,  unless  a  contrary  inter 

appeared      Thus,  in  Doe  d.  Clarke  v.  Ludlam  (m)  where  a  tost 

havLg  both  freehold  and  copyhold  estates  at  C.  devised  the  v 

of  his  real  and  personal  estates  and  efiects  whatsoever  and  w 

soever,  which  he  might  be  possessed  of  at  the  time  of  his  dec 

to  A.,  his  heirs  and  assigns  for  ever,  and  died  without  having 

any  surrender  of  the  copyholds  to  the  uses  of  his  wil    il 

held  that  the  copyholds,  as  well  as  the  freeholds,  passed  b; 

And  the  circumstance  that  some  of  the  limitations  and  c! 
in  the  wiU  were  inapplicable  to  copyholds,  (for  instance,  e 
for  life   limited  without  impeachment  of  waste,)  would  no 
vent  their  passing  by  such  a  general  devise  (n),  the  testator 
other  property  to  which  the  inapplicable  clauses  might  be  rd 
If  the  testator  had  only  the  equitable  estate  m  copyho 
did  not,  at  least  before  the  statute  55  Geo.  3  pass  by  a  g 
devise  of  lands  ;  for  it  could  not  be  surrendered,  and  there  . 
other  clear  indication  of  an  intention  to  pass  copyholds  (o) 
it  has  been  said  (p),  that  possibly,  since  the  statute,  an  eq 
interest  in  copyholds  would  pass  under  such  a  general  dev 
equity  would  follow  the  law;   and  as,  since  the  statute, 
words  included  legal  copyholds  (q),  the  same  rule  might  a, 
cases  of  trusts  of  copyholds. 

Lord  Eldon,  in  WhUe  v.  VUf.y  (r),  suggested  whether, 
act  of  55  Geo.  3,  c.  192,  makes  a  surrender  unnecessary  for  '. 
of  copyholds,  a  surrender  to  the  use  of  the  will  could  now 
sidered  as  any  evidence  of  intention  that  copyho  ds  .shoi 
by  a  general  devise ;  and,  certainly,  if  unsurrendered  co 
had  been  held  not  to  pass  in  Doe  v.  Ludlam,  it  might  ha 
a  question  whether  the  same  principle  did  not  apply  to  sun 
copyholds ;  but  the  sound  decision  of  the  Court  of  C.  1 . 


(m)  7  Bing.  275. 5  Moo.  *  P.  48  j  see 
also  Edwards  v.  Barnes,  2  bcott,  411  . 
2  Bina.  N.  C.  252  ;  Doe  A.  Edmunds  v. 
IJe^lin.  2  C.  M.  *  R  503  ;  Vsttckev^ 
Peters,  4  K.  &  J.  437.  The  stot  65 
Geo.  3,  c.  192,  was  held  not  to  be  retro- 
spective, Doe  d.  Smirt  v.  Bird,  5  B.  & 

^%Tcar  V.  EUiton,  3  Atk.  73 ;  Wei- 
gall  V.  Brome,  6  Sim.  99 :  see  also 
BorreW  v.  Ilaigh.  2  Jur.  229;   J'fk'^ 


V.  NoUe,  2  Kee.  590. 

(o)  Torre  v.  Hroint,  5  H.  1 
24  L.  J.  Ch.  757. 

(p)  By  Lord  Cranworth, 

(q)  Referring  to  Doe  v.  Lw 
also  Seaman  v.  Woods,  24 
where  this  point  seems  to 
assumed  in  favour  of  the  d^■^ 
devise  was  of  '"  »U  the  estat 
ever  kind  or  nature." 

(r)  2  Rusa.  >t  p.  488. 
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case  precludes  any  such  question.  However  it  was  deemed  expedi- 
ent to  provide  expressly  by  the  Wills  Act,  s.  26,  that  copyhold  estates 
shall  pass,  together  with  freeholds,  under  a  general  devise  («). 

Under  a  general  devise  of  copyhold  lands,  unsurrendered  copy- 
holds were  held  to  pass  even  before  the  statute  of  55  Geo.  3  {t), 
although  the  testator  had  other  copyholds  which  were  surren- 
dered (u).  In  order  to  restrain  the  devise  to  the  surrendered 
copyholds  in  such  a  case,  it  was  necessary  to  shew  restrictive 
words  (t>) ;  hence,  under  the  old  law,  the  question  was  much 
discussed,  whether  a  reference  to  the  fact  of  the  testator  having 
surrendered  the  copyholds,  restricted  the  devise  to  copyholds 
so  surrendered  {w). 

These  questions  are  now  of  no  importance  in  the  case  of  wills 
made  since  1837,  and  the  only  question  which  is  now  likely  to 
arise,  is  whether  a  testator  in  making  a  general  devise,  has  so 
restricted  it  as  to  exclude  copyholds.  Thus  in  Reeves  v.  Baker  (x) 
a  devise  of  "  all  the  rest,  residue  and  remainder  of  my  property," 
though  followed  by  the  words  "  whether  freehold  or  personal, 
and  wheresoever  situate,"  was  held  to  include  copyholds,  the 
latter  words  being  considered  to  be  merely  an  imperfect  enumera- 
tion of  particulars. 

The  question  whether  copyholds  can  pass  under  a  devise  of 
freeholds  is  discussed  in  Chapter  XXXV. 

The  effect  of  a  devise  of  copyholds,  whether  specific  or  general, 
as  regards  admittance  and  the  extingu  iment  of  the  widow's 
right  to  free-bench,  &c.,  has  been  already  discussed  (y). 

v.— In  regard  to  Leaseholds.— (A)  Leaseholds  for  Years.— 
Mr.  Jarman  continues  {z) :  "  The  next  inquiry  is,  whether  property 
in  which  the  testator  is  possessed  of  a  term  of  years  only,  will 
pass  by  a  general  devise.  [In  reference  to  wills  made  before  the 
year  1838,]  the  rule  on  this  subject,  of  which  the  early  case  of 

1  Ves.  sen.  03;  Oascoigne  v.  tiarki r, 3  Atk. 
8;  Kings  Head  InnCane, ciUsl  1  Vo».  sen. 
03,  121  ;  WiUiin  v.  Mount,  3  Ves.  UU  ; 
StnM  V.  Finch,  2  S.  4  St.  229 ;  Pallin 
V.  PMin,  10  J.  B.  Moo.  404 ;  3  Biiin. 
47 ;  Oienforth  v.  Cawkwell,  2  S.  &  St. 
558  :  Bumbold  r.  Rumbold,  3  VV».  Oo  ; 
IliUs  V.  Downlvn,  5  Wk.  557. 

(x)  18  Bea.  372.  As  to  the  possi- 
biiity  of  a  testator  making  Hpparato 
general  dvviacs  of  freehoUlM  anJ  copy- 
holds, see  He  Mason,  [lyolj  1  t'h.  Ol'J. 
ante,  p.  951. 

(y)  Ante,  pp.  70  seq. 

(2)  First  ed.  p.  010. 

61 


CHAP.   SXV. 

I'rovi.'iion  in 
Uills  .Aft. 

Oonoral 
devise  of 
copyliold.s. 


Exclusion  of 
I'lpyliolds 
from  Ki'neral 
devise. 


{»)  As  to  devises  by  unadmitted  dc- 
visiTs  or  surrenderees  of  copyholds,  sec 
ante,  p.  70. 

As  to  the  liability  of  copyholds  for 
llie  testator's  debts,  under  the  old  law, 
see  Voombts  v.  Gi6«ott,  1  Br.  C.  C.  273  ; 
Orewcock  v.  Smith,  2  Cox,  397,  and  the 
other  cases  referred  to  in  the  fourth  and 
earlitT  editions  of  this  work. 

(1)  bytu  V.  BjfOf,  2  Ves.  sen.  104 ; 
Front  V.  Standish,  1  Br.  C.  C.  588,  n., 
15  Ve.s.  .391,  n. 

(u)  Blunt  V.  Clitherow,  10  Ves.  589. 

(i)  Wilson  V.  Mount,  3  Ves.  191. 

(«•)  Banks  v.  DtHsltaw,  3  Atk.  585. 
J.— VOL.  I. 


Whether  a 
devise  of 
ffooholda 
will  carry 
copyliolds. 


Leasehold.-) 
for  years, 
when  they 
|)ass  under 
u  general 
ilevise. 
Hule.s  under 
the  old  law. 


BESIDUAKY   DEVISES. 

Rose  V.  Bartktt  (a)  is  the  well-known  leading  authority   is,  that 
•where  a  man  hath  lands  in  fee  and  lands  for  years,  and  devisetU 

^his  .^ ««. «..  - 1^  jtr:i^:tt'i:::; 
r  ;i"  iCt-he^u^h:  tm  sho^d  be  .u  void, 

"  Bo  h  these  propositions  are  law  at  the  present  day,  m  referenc. 
to  ^Us  made  before  the  year  1838.  The  former  mdeed,  wa 
onrtexata  qu^stio  ;  and  the  reluctance  to  assent  to.t  arcs 
fromle  conviction,  that  it  subverted  the  mtent.on  of  testator, 
Z  t  s  obvious,  employ  general  words  of  tins  nature  ma  co 
^rehensive  sense,  and  without  having  m  -ew  the  purely  techn.c, 
Linction  respecting  the  quality  oU^^^^^^^^  ^^  ^_^^^,, 

S&^  ;:^^i-nadistinct.n^.^^hnica.^^ 
militate  so  strongly  agamst  mtent.on  that 
has  been  abrogated  by  the -en*  ^^^^      ,       J'    fthVt^tat 
section  of  which  provides,  that  a  dev.se  oecunaticn 

or  of  the  land  of  the  testator  m  any  pla.  ■  n  the  wcupat.cn 
any  p^rl,n  mentioned  in  his  will,  or  otherwise  described  in  a  ,c^. 
anyF^so"  j  ^    ■       ^hich. would  (</)  desfi 

Tul^y  7,X^oZ.^oU  estate  if  the  te-or  had 
Lehold  eBtate  which  could  be  described  by  it  shall  be  cons  r 
•  to  tdude  the  customary,  copyhold  and  leasehold  estates  o 
t^st^tTor  his  customary,  copyhold  and  leasehold  estates,  or 
of  hem  to  which  such  description  shall  extend,  as  the  case  ma, 
as  weTirfreehold  estates,  unless  a  contrary  intention  shall  ap 
by  the  will." 


Act. 


(a)  Cro.  Car.  292  ;  Hobton  v.  Black- 

*7)  \'Tct^-  -Vablishing  theae 
propositions  are  sUted  and  e?''™'"^ 
Fn  the  fourth  and  earber  editions  of 
this  work  :    the  principal  ones  arc— 

Voardintr,   2   Atk.    450;     Ptstol   ^■ 

Eldm    reviewed    the    authorities   and 

V.  MarchanI,  5  M.  *  Or.  498.  -  i- 
&C.C.C.279.  The  rule  apphed  where 
U,e  will  was  inoperative  from  def«:t 
of  execution.  Chapman  v.  Harl,  1  Yes. 
«en.  27 1 ;  see  al«o  Sampan  v  Sam;;*'H, 
^V.ftB.337;  IVolWn*  v.  i.a.  0  y«. 
(33.  The  rule,  of  course.  yieWcl  to 
!w   indication   of   contrary    intention. 


As  to  what  was  deemcil  to  aim.i 
evidence  of  such  intent,  bc*  ll'iri 
Hurle,   5   Vea.    540;    S"-'r'  J- 
1  D.  F.  &  J.  160 :  Doe  <i.  Mn.' 
Lucan,  9  East,  448  ;  Lane  y.tiln 
6  T.   K.   345;    Arkdl  v.   Fhkh 
Sim.  299  ;     Addift  v.  CUmenUi 
45<i;    Dixon   v.   Dawsim,  :  N 
327  ;    liobmn  v.   Bliicklnmi,  1 
K    571  ;    Oondmau  v.  A'dicnrrf^. 
&   K.   759.     As  to  leasehoUls 
with  copyholds  of  inheritam-e,  ! 
d.  Pj/f  V   BW.  2  W.  Bl.  13"  ■ 
leaseholds    passing    by    a    '1>' 
"farms,"    see     llolmts    v.    J 
47  L.  J.  Ch.  522,  post.  Cl.ap.  - 
(c)  First  ed.  p.  027. 
((f)  That.   is.  "  would  befor.' 
have    described";    see    jud^i! 
Wilton  v.  Eden.  5  Ex.  762. 


IN    REfJARD   TO    LKASKHOLDS. 

The  burden  of  proof  is  thus  shifted  to  thoso  who  assert  that 
leaseholds  do  not  pass  by  a  .h-viso   of     '  h.n.l  "  :    and  the  proof 
must  appear  on  the  will  itself.     The  subject  was  n.u.h  discussed 
in    Mikon  V.  Ed,"i  {e),  where  a  testator,  after  bequeathing  his 
personal  estate  to  A.  absolutely,  devised  all  his  niessuajjes,  lands 
tenements  and  hereditaments  situate  at  or  near  W.,  Tnd    other 
specified  places  in  the  county  of  D.,  and  at  other  places  in  the 
county  of  Y.,  and  all  other  his  real  estates  in  the  said  countieo 
and  elsewhere  in  Great  Britain,  to  uses  in  strict  s..ttl..nient  in 
favour  of  A.  and  his  issue.     Lord  Langdale,  M.R.,  thought  that 
renewable  chattel  leaseholds  situate  near  W..  and  contiguous  to 
and  occupied  with,   the  freeholds,   were    not    included    in  this 
devise  :    not  only  were  uses  in  strict  .settlement  inapplicable  in 
their   integrity  to  leaseholds,   but    the  ambiguity  of    the   word 
"  Ian..  ''^  was  removed  by  the    .subsequent  words    "  other    real 
estates."    So  that  the  case  did  not  come  within  the  act  (/•)      But 
on  a  case  from  Chancery,  the  Courts  of  E.xehe.pier  and  Q.  B.  succes- 
sively came  to  the  opposite  conclusion.      Lord  Campbell  observed 
that  if  (as  was  admitted)  the  devise  of  lands  at  or  near  W    taken 
by  Itself,  was  within  the  act  (,j),  he  could  not  understand  why 
It  was  the  less  so  because  of  the  use  of  the  subsequent  words 
Accordingly,  it  was  decided  by  Sir  J.  RomiUy  that  the  leaseholds 
passed  ;  he  remarked  that  though  general  words  might  be  cut  down 
by  the  effect  of  previous  enumeration,  yet  it  was  new  to  him  to 
say  that  those  general  words  cut  down  the  prior  enumeration. 

But  leaseholds  will  clearly  not  pass  by  a  devise  of  '•  lands," 
if  a  contrary  mtention  appears  from  the  whole  .scheme  of  the  will  ■ 
as  m  the  ordinary  case  of  "  la.uls  "  being  devised  in  strict  settle- 
ment, and  "  personal  estate  "  being  bequeathed  on  corresponding 

In  Wikon  V.  Eden,  Lord  Langdale  was  clearlv  of  opinion,  and 
(for  the  purpose,  at  least,  of  the  ultimate  decision)  it  was 
assumed  by  the  other  judges,  that  the  act  had  not  the  effect  of 
makmg  leaseholds  pass  by  a  general  devise  of  "  real  estate  "  • 
and  this  appears  to    be    the    proper   construction    of   sect.  26, 

{<)  U  Beav.  237.  5  Ex.  752.  14 
Beav.  317.  18  Q.  B.  474.  Iti  Boav.  153. 

Ir)  Stt!  also  per  K.  Bruce,  V.-C, 
Parker  v.  Marchant,  2  Y.  &  C.  C.  C. 

(?)  It  is  stated  in  the  report  that 
sevdity-two  acr«>s  of  the  leaseholds 
*tfi-  on  tho  norlhcni  «idc  of  a  high 
niff,  the  greater  portion  being  on  the 
southern  side,  and  that  the  former  were 
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I'nli'ss  a  eon- 
trary  inten- 
tion app<'ar!4 
by  tho  will. 

Wilion  V. 


Strict  settle- 
ini'nt  of 
frcfholiis  mill 
k'usi'holds. 


Oeneral 
devi-sf  of 
"real  estate." 


two  miles  from  thi-  house  and  estate  at 
\V.  It  is  not  stated  whether  th.'y  were 
di8Connecte<l.  If  they  were,  it  miyht 
be  a  little  diii.oult  to  rxtoneile  the 
decision  as  t  ;  the  seventv-two  acres 
with  />f«-  d.  .■^■ift.'th  V.  huicrr,  3  B. 
&  Ad.  4-.a. 

(A)  PreacoU  v.  Barker,  L.  R.,  9  Ch. 
174. 
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Devise  of 
"  real  estate 

»t  A." 


Uo<ue   V, 
While. 


Specific  devise 
of  "  freehold" 
where  no 
freehold. 


RESIDUARY   DEVISES. 

. ,     •  i    A^A  mPFplv  to  abolish  the  rule  of  cor 

abided   in  B*  V.  Butler  ()).  «^^"  heneficWe.,  and  ■■  n 

..Utes  whe,e.oev«  ..tu.te     *2ZJ^\,  .noth.r  «.t  of  b..noli, 

to  another  (k).  ^  ^  "  tijpre  can  be  lit 

But ,.  th.  dev«  ..r.  ol     «J  »t.^.^  ^^  ^__^^^  ,^,  , 

— ^:^-rw^Jn::^:-V--- 
,  "^ridrsfE  .nd  .11^^ »-' "» '-"*  •'.;'•■  r; 

leaseholds  «'«■■•«"'"         „  „p„n  eeiUin  tmal. :  it  was  hoi. 
i;'"'1rtlt:nl°^Wd-  P»«d,..th»usl.  in  one  o. 

"""'Srt'Cnr  «  Wore  th.  act,  pass  even  as  - 
And  leaseholds  wiU  stm,  as  ^^^  ^^^ 

has  at  the  date  o!  bs  w^  ^^^.^^  ^^  ^^ 

description  (m).    Thus,  wnere  ^^^  ^^  ^^^^ 

houses  in  Aldersgate-street     to  A.  and  n 
leasehold  but  no  freehold  ^o-^^^*-^;'  ^^  ^^,  houses,  a. 

sect.  24  of  the  Wills  Act  (0). 


i?,l8^a5'w"  See  also  Turnery. 

r«rner,  2     L.  J-   t^-  /^j.  leaseholds 
V.  i)ow.  L.  B.,  \"/',1- "1 '.r-i  devise 


son.  68  L.  T.    304    («<e  the 
TlJorth,  J.,  on  the  decjsK,,.  , 
V.     Butler),     iseo    also   Ke    l 
[18931  W.  N.  158    where  a, 

;;.^^UlVpLrbT'aJene-rart^-      T^'US  ^^  «.;•  "was. 
:c^:^realesta..e^  ThLd-.on^"-^^      m  ,^^,„,,^  ,„^,„„ 

410.  '  See  Stont  v.  «rM«<«!/. 

■ 'Tn)  i/aj,  V.  Trig.  IP.  W  ' 
d.  0«»m«(7  V.  iord  Cran«(o.. 

*M]VfU)«   V.   Uopkxn»,B^> 


i^rorthe  facC  that  the  t^Utor 

TfcrB«"G«V«on  and  iJo*e«6«V.  [1901] 

2  C^-.f'J^   D   763.    See  also  B.^t  y. 
(I)  J  Ch-  "■     ™y   ^44;    Be  Dai'i- 
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that  this  is  a 


In  Maihewn  v.  Matheirs  (/»),  a  testator  dt-viscd  all  his  "  froohold 
land,  messuages,  or  tenements  and  hereditaments,"  romprisinp 
a  specified  set  of  buildings  ;  ho  died,  seised  in  fee  of  part  of  the 
property  subject  to  a  lease,  possessed  of  another  part  for  a  tvrni  of 
years,  and  possessed  of  a  third  part,  X.,  for  a  term  of  years,  and 
he  was  also  seised  of  the  reversiim  of  X.  in  fee  from  the  expiration 
of  three  years  after  the  end  of  the  term  ;  it  was  held  that  both 
the  leasehold  and  freehold  interest  in  X.  passed  by  the  devis*'. 

Hut  in  the  absence  of  special  circuinstanres,  a  (l;-vise  of  "  real 
and  freehold  "  property  will  not  include  leaseholds  (c/). 

(B)  Leaseholds  for  Liven.— Evan  under  the  old  law,  leases  for 
lives,  being  freehold  interests,  clearly  passed  imder  a  general  devise 
of  " lands  and  hereditaments,"  or  '-real  estate,"  with  freeholds  of 
inheritance,  unless  an  intention  to  exclude  them  could  be  collected 
from  the  context  («). 

VI.— In  regard  to  Powers  of  Appointment.  This  subje<t  has 
been  already  discussed  (t). 


I  HAP.  XXV. 

Whoro 
li'stalor  hnii 
frochol<l  aii<l 
It'lUK-linlil 
iiitrrcKl.  in 

IHiip'rty. 


for  livi's  not 
within  the 
mil'  in  W.)«(>  V. 
Uttilktt. 


(p)  L.  R.,  4  Eq.  278. 

{</)  See  Greer  v.  Warituj.  [1896] 
1  Ir.  R.  427.  In  thnt  case  (wliich  was 
one  of  a  charge,  not  a  dcvis.-)  the 
lc.«tator  referred  in  one  part  of  the  will 
to  his  "  real  freehold  and  leasehold 
property." 


(»)  Sheffiihi  V.  Mulgrntv,  r*  T.  R. 
.171,  2  Vcs.  jun.  .">2();  f'llzroy  v  lluward, 
3  Ru88.  22."« ;  Wthjall  v.  Jiromf,  )i  .«<im 
9». 

(()  Ante,  Chap.  XXIII.  Asiogcneral 
powers,  see  p.  8(»0  ;  as  to  special 
powers,  aeo  p.  827. 
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CHAPTER  XXVI. 


Dcvisoa  by 

inortgagi'x 


REVISES   BY  MORTGAGEES   AND  TBVSTEES. 


I.  In  Teg<m1  in  th,  Benrjicial     » 
InlereM  in  Morlg'igfs. .  .   «*)« 
[g    lo    the    KxHnrhon    .;/ 
Ihe  Chirge  hy  Umon  oj 
Charncltr  of  Mortgagor 
and  Mortgagee "" 


1 1  Oiieriition  of  (leneral  Deiinc 
on  ihe  Legid  Exlute  <-/ 
Mortgtiger  or  TriiM>e. . . 
III.  Whether  TriiM  tan  /»•  i»r- 
formed  by  Ihrinee  ••/ 
TruM  E^totK    


Whether 
beneficial 
interest  in 
mortgage  will 

n  under 
Be  of 
lands. 


*.  /  \  *i,<.t  •  "  Va  mortgages  are  of  a  comp 
M«.  ^-^--'^-r^fj^^l^l^,  a  ^rsonfl  debt  (6),  with  all 
nature,  involving  on  the  °"«!'^  ,  J^i^tion  of  creditor  and  del, 
claims  and  obligations  mc.dent  to  he  re^  ^^  ^^^^, 

and  on  the  other  an  jf -«  '"Z;;^^^^^^^^^^^^  ^t  redeemable  in  .,„ 

two  distinct  subjects  for  cons.derat.on. 
T     Tr, reirardtotheBeneflciallnterestinMortgages.-  •  ^ 
I.-InregaratOi.ne  .nortgage,  it  is  clear  tl 

respect  to  ike  ^f^^^'^^^^,  eommonly  have  the  erto, 
general  devise  oy^^dsj^^*^  indeed,  is  laid  down  by  a  resiKM 
including  It  (c).    Th.'  contrary ,  ma      '  ;  j^^^  ^„t,, 

or   principle.    The  ca^  o       j       ^^  ^^^^^^^  ^^^  ^^,^„ 

does  not  support    *'    "'  '^^^  j^^^    i„  ,;^  c/..rader,  to  the  ben 
;«,ai«e,  and  consequently  ent^ld  ^^^^^.^^  .^  ^j^, 

interest  in  the  mortgage  .    beside,  t           y  1   ^^.^.^^^  .^  ^ 

related  to  the  Z.(,ale«;a/.m  the  lands  (A  P        ^^^^.^^ 

,^,  by  the  estabh^bed  prmcpl^     f  eqmtj.  ^^^^^^.^^^^ 

mortgagee   as  holding  the  land  m  ^^^  ^^^^^^ 

and  the  -ta VV^^,  t:rg:g^^^^^^^^^^    ^h^efore  by  de^ 


\^^e\':Searfe.iA^.^^^-'^- 
hv  Sanders,  2. T.  &^^    IS*- 


(d)  lRob.onVVilK3rd(Hl 
eMVeR.147.     SUtcd  post, 
/)"Mr.     Roberta    ^vid^n 
founds  the  tv.oquf8t.ou.:lu. 

are  inapplicable  to  either. 
Mr.  Jarnvan.) 
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for  the  person  ontitlod  to  the  money  or  debt,  by  virtue  of  the  will 
or  otherwise  (</),  unless,  of  course,  both  these  int«>re8t<*  hapju-n  to 
unite  in  the  same  person. 

"  Nor  is  it,  I  appn>hend,  universally  true,  that  an  rrpres»  devise 
of  the  lands,  or  (which  seems  to  be  the  same  in  (>fTe<'t)  a  devise  of 
all  the  testator's  lands  in  a  particular  place,  he  havinj;  \w  other 
than  mortgaged  lands  there,  will  carry  the  beneficial  int»»rest  to 
the  devisee,  though  the  aflirmative  has  been  sometimes  laid  down 
in  very  unqualified  terms  [h). 

"  It  is  observable  that  in  the  cases  cited  in  support  of  the 
doctrine  referred  to,  the  testator  ims  in  fmssefision  at  the  time  (/), 
and  in  most  of  them  the  ofn'ration  of  the  devise  was  not  called 
in  question,  the  only  point  being  as  to  the  right  of  redemption. 
The  fact  of  such  possession,  particularly  where  it  has  been  of  long 
continuance,  and  accompanied  with  acts  of  ownership,  certainly 
strongly  favours  the  supposition  that  the  testator,  in  expressly 
devising  the  proiierty,  means  to  give  the  beneficial  interest. 
Having  himself  enjoyed  the  property  beneficially,  he  can  hardly 
but  intend  that  his  devisee's  enjoyment  should  be  of  the  same 
nature,  especially  where  it  is  given  not  to  the  devisee  simply  in 
fee,  but  to  several  persons  consecutively  for  limited  estates  (/). 
The  testator,  too,  may  be  ignorant  whether  the  right  of  redemp- 
tion, on  which  the  nature  of  the  property  depends,  be  barred  or 
not ;  and  may  therefore  choose  to  avoid  using  any  expressions 
which  might  be  construed  into  a  recognition  of  it  {k).  Indeed, 
in  such  cases  there  would  be  strong  ground  to  cont^-nd  that  the 
beneficial  interest  would  pass,  even  under  a  general  devi.se  of 
lands,  especially  if  there  were  no  other  lands  to  satisfy  the  devise, 
a  circumstance,  however,  which  would  be  immaterial,  in  regard 
to  a  will  which  is  governed  by  the  existinq  law. 

"  In  Martin  d.  Westm  v.  Mowlin  (I),  Lord  Mansfield  held  that 
a  copyhold  estate,  of  which  the  testator  was  in  pos.se.ssion  as  mort- 
gagee, did  not  pass  under  a  devise  of  all  his  '  lands,  tenements 
and  hereditaments,  within  and  parcel  of  the  manor  of  W.,'  the 
surrender  to  the  use  of  the  will  referring  to  the  property  as  subject 
to  a  condition  of  redemption  and  resurrender ;  and  the  will 
cnnlainituj  a  recital  that  the  mortycujor  stood  indehted  to  him,  and 


rii\i'.   XXVI. 


Kir.Tt  of 
tli'vijw  of 
inort|;iiK<il 
litnilx  on 
Ix-iU'lii'ial 
iiitpn>«t. 


Fact  of  lli« 
inortunRf" 
IniilK  ill 
possession. 


(?)  Att.Oen.  V.  Meyrick,  2  Vcs.  sen.  44. 

(A)  1  Pow.  Mortg.  Cov.  Ed.  400. 

(i)  Clarke  v.  Abbot,  2  Eq.  Ab. 
taw,  Bam,  Ch.  Rep.  457.  In  Haw  v. 
Yiijurti,  1  Ch.  Rep.  32,  this  fact,  though 
not  stated,  soems  very  probable,  aa  the 


object  of  the  suit  was  to  foreclose. 

(/)    WotMoiiw.  V.  ilertilith.  I  Mer.  450. 

(k)  But  now  see  stat.  :{7  &  38  Viet, 
c.  57.  =.  7. 

(I)  i  Burr.  I'liO. 
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Beneficial 
interiwt  in 
inortg»S!c, 
hcW  to  pas< 
under  devise 
of  IftiwlK  in  K. 


Cages  sug- 
gested in 
which  devise 
of  mortgagc- 
estato  would 
not  carry 
beneficial 
interest. 


that  the  testator  was  seised  of  other  ianu», 

use  of  his  will,  in  the  ^^^'f.  -^  yf   ^rant  held  that   t 

"  i«  Wnodhoiue  V.  Meredith  (m},  oir  " .  « 
In    roodftouae  leasehold  property  at  K.,  of  wh 

testator's  beneficial  »»^'«^*  '"J        ^„j  ^j  which  an  assign,,. 
he  was  in  possession  as  °»°'*Sa^^'^\i^  a  under  a  <U-. 

in  trust  for  sale  had  been  ex^^^^^^^^  me.uagos.   f. 

of  aU  his  freehold  ^-f^^J  ^nd  wheresoever,  in  th.  .-.u 
lands  and  —^"•j^^'J^^J  „,,  imitations,  the  testator  lu. 
"^  "\:'^  ^n  th{  m'o^aged  lands  at  K.,  though  the 
no  other  *»»^\*^°  ^"^"''f^^  „{  aU  estates  vested  in  hin 
contained  a  f -^-".^fXch  was  satisfied  by  other  la.Hl 
TTS:  ^sttr  was  -ild  -  mortgagee.  The  same  ol.e 
u'r  ap%d  t  the  bequest  of  securities  for  money,  which 

""Tt^  observable  that  the  M.B.  considered,  from  the  ik 
It  18  oDservttuic  ••„„:„  ti,p  will    (which  consist. 

S'r.:fdtrsSi  :^  i« « --  .0.  *•  >«««- ; 

°    w  ftat  a  cener.l  b«iu»t  of  mottgimes  or  «»«"'»»  '»" 


,    V  I      Mo»      i.''.0       This     decioion 

**,'„)  But  as  to  which  see  next  note^ 

(n\  See     Mr.     Justjoe     Le     »»"«*' 
judgm^ti«I>>«d.fr«,»o»ev.  Farrow. 


5   T.    R.  052  ["Le    Blanc 
to  be  a  misprint  for      !>»' 
and    Lord    Eldon's   in    TAo, 
La«>Je».2B.  &P.»tP■•5»*• 
(p)  [1893  j  1  Ch.  214. 
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for  Beoiring  part  of  the  purchase  im.ney ;  it  was  held  that  the 
mortgage  debt  did  not  pass  by  the  specific  devise  to  11.  The 
decision  of  the  Court  of  Appeal  seems  to  have  turned,  not  on 
the  fact  that  the  testator  was  not  a  mortgagee  in  poaseHsion  (7), 
but  on  the  doctrine  of  revocation  by  change  of  estate,  laid  down 
in  Moor  v.  Raiabeck  (r). 

The  decision  in  Re  Carter  (s)  seems  to  have  been  based  partlv  on 
the  fact  that  the  testator  was  in  possession  as  mortgagee,  and 
partly  on  the  general  principle  that  a  devise  of  speeitic  pr(ijK>rty 
is  intended  to  pass  all  the  interest  of  the  testator  in  the  property. 
IJut  these  considerations  are  not  necessarily  conclusive.  Thus  in 
lioicen  V.  Barlow  (t)  an  owner  in  fee  demis«;d  a  piece  of  land  ft)r 
a  term  of  years  to  B.,  who  assigned  the  term  by  way  of 
mortgage  to  the  lessor,  and  afterwards  built  four  houses  on  the 
land.  The  lessor  then  made  his  will,  and  thereby  devised  his 
four  freehold  houses  specifically  on  one  set  of  trusts,  and  be- 
queathed his  personal  estate  on  another  set ;  at  his  death  he  was 
in  possession  as  mortgagee  ;  and  it  was  held  that  the  mortgage 
debt  was  a  distinct  subject  from  the  reversion,  and  did  not  pass 
by  the  devise,  but  by  the  bequest  of  personal  estate.  That  the 
debt  was  charged  on  the  term,  that  the  term  was  merged  at  law, 
and  that  the  testator  had  entered  into  possession,  were  con- 
sidered immaterial  facts,  so  long  as  the  equity  of  redemption 
remained  unbarred. 

If  a  testator  expressly  devises  "  all  his  estate  and  interest  " 
in  certain  lands,  this  may  be  sufficient  to  pass  his  beneficial  interest 
in  a  sum  charged  on  the  lands  (;/). 

It  has  been  suggested  that  sect.  30  of  the  Conveyancing  Act,  1881, 
has  altered  the  general  rule  above  stated  (c),  on  the  ground  that  a 
testator  cannot  now  dispose  by  will  of  the  legal  estate  in  land 
of  which  he  is  mortgagee,  and  that  consequently  by  a  devise  of 
the  land  he  must  mean  his  beneficial  interest  in  it,  namely  the 
mortgage  debt  (w).  The  argument  attributes  to  testators  an 
acquaintance  with  the  details  of  real  property  law  which  they  do 
not  always  possess. 

"And  here  it  may  be  observed,"  continues  Mr.  Jarman  (x), 


OHAr.  XXVI. 


(9)  As  suggested  by  Cozens-Hardy, 
J.,  in  He  Carter,  supra. 

(r)  12  Sim.  123 ;  ante  p.  163. 

(»)  11900]  ICh.  801. 

(()  L.R.  llEq.  454;  8  Ch.  171. 

(»)  Miekes^  v.  Macktsy,  [1896]  1 
Ir.  It.  511.  In  that  case  the  testator 
w»3  the  owner  of  the   land   subject 


l)evi,-ii'  of 
"  OHtate  and 
Intcn-Ht." 


to  a  mortgage  debt,  vested  in  trusteoM, 
to  which  he  wag  lieneKcially  entitled 
See  also  Kilkelly  v.  Powtlt,  1 1807 1  1  Ir. 
K.  457. 

(t)  Ante  p.  9««. 

(ic)  Sec  He  Vlou<t«,  supra.  Cuu(e  on 
Mortgages,  866. 

(z)  First  cd.  p.  630. 
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Doviaes  ol 
land  con- 
tr»ct«l  to  bo 
HoU,  hclil  not 
to  p»8a  bcni'tit 
ot  the  con- 
tncl- 


PaMOA  l<y 
word  "mort- 
gages." 


Ct\ar»c  when 
extingiiii«lie<l 
bv  union  of 
rharactcr  of 
mortgagor 
and  mort- 
gagee. 


PBVISKH   BY    MORTOAOKEH   ANO  TKIHTEEH. 

'•  that  a  aovi«e  by  a  to«tator  to  hU  wife  «f  an  ontate  which  h. 
that  a  iiovise  u^  »      ,,  .     .  .  »,.-  i^n  held  to  be  a  mere  (!■ 
.  lately  contracted  to  -«*"  ^;^J^;„7"he  contract  into  execu, 
of  the  legal  estates  oenabUh« 

and  dtd  "«V"*f  .'^'J.tXr  that  the  propomtion  .hi. h  s 
"  Upon  the  whole,  it  w  clear  "^J        ^  .  j  t,,,  ,„,„, 

that  an  express  device  of  ^f  J^"«^^ Jt^J^J^^  InJ.uahficat 

is  now  perfectly  clear  (a). 

A    ,    ,h.  Fztinrlion  of  the  Charge  by  Union  of  Cluimc 
As  to  the  Y^^ZJ-    In  conclusion  of  thi.  branch 
Morlgagor  and  Mortga'^^^        ^  having  a  mo 

subject,  it  may  be  observed,  that  whe        pe  ^^  ^^^ 

or  other  charge  upon  l^^'^^' ^^^°™\^^^^^^  arises  k 

tance  of  the  lands  so  ^^^.^^f  ;;XTiB  To  b«  ^^^^'^  " 
his  representattves,  ^^^  ^^^^^^^^^^^^^^^^  or  is  , 

sisting  for  the  beneat  of  his  persona      p  ^^^^^^  . 

cases  18,  that  it  it  «>«»»"  ^        ^  j^ept  on  foot  or 

of  interest  ^cc^^^' ^^^^^^^^^ ^i  the  pLumed  i.t.ni 
wai  be  extinguished  in  equity  oy  i  /j  ^^^tj^n^  and 

unless   an   act  declamtory  of  ^  J^^^^^J^^  ^y  him  U 

quently  re^^^^  ^^  ^^^^^  ^^r.  bcanslred  by 
if  a  purpose  b-e"  to  the  «  ^^  ^^^^^  ^^^  ^^^^^ 

the  charge  on  foot,  a^if  he  b    a  ^^    ^^^^^^^^    , 

!:S^ais;^a^^^^ 

„    .    ...     /v«     ?»v    20    Boa. 


H'nH  V.  Bright,  1   Jac.  «  w.  »i  l 
Btatwl  ante  p.  731-  ^    j 

(r)  Cro.    Car.    447.    »ir    »*• 
38t».  8tat«l  next  chapUT. 

(«)  ^tt.-«e«.  V.  liouv^r  ^\>.<*-  '»■ 

(c)  Pnce    V.    0^6«^».   ^    '       ^^b. 
jun.  261 ;  M'fo^  'i  *„f  19051  1  Ch. 


Swinfen  (No.  3).  29  B^"- 
B«tf.V«  *■'«<«'«.  119"' 1  I  1 
The  union  of  int.re,-.t  mu-t 
the  lifetime  of  the  party,  a. 
I^r«on  muHt  at  that  t.mo 
S^tere^t  *"'%,«:„ 
Wilkes  V.   CoUxii,   L.   «-, 

General  po*««.'°  "PrjlJ 
the  charge,  'l^ich  lu»  dUa 
spectively  limited  to  thb 

of  kin  of  tiie  donee,  do  not 
requiri>d  tinion,  Chfford  v 
Hare,  t575.  , 

(d)  TfcofiHM  V.  Kermy^, 
1  Eq.  Ca.  Ab.  209.  pl-  «■ 

cit.  2  Ves.  jun.  263. 


OPERATIOM   or  ORNBRAL    OEVISK   <IN    I.Ki;aI.    KMTATK. 

the  fmrty  dorivod  the  oncraU'd  ostaU'  ( /) ;  in  thone.  niul  f*iiiiilar 
cases,  equity  will  considor  the  charge  a.i  siilwiating,  ulthmigh  it 
may  have  become  merged  by  mere  (nxiratiun  nf  law  (./).  And 
the  same  ride  obtaiiia  in  favour  of  the  creditors  of  the  jM^rHon  in 
whom  these  interests  centre  {h).  Ho,  if  mesne  entutes  intervene 
bi'tween  the  charge  and  tlie  estate  of  inheritance  :if  the  p<Ts<»n 
entitled  to  it,  the  charge  will  subsist  "  (i). 
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n.— Operation  of  General  Devise  on  Legal  Estate.    We  now  ttp.mtion 
proceed  to  consider  the  question  of  a  general  devise  on  real  i-state  'l'  K'"""^*' 

'  J    .  ,  '  ilrvl.Hl'  on 

vested  m  the  testator  as  mortgagee  or  trustee.  The  important  l<K«hitt»te. 
thuiiges  in  the  law  as  to  the  devolution  of  tuist  and  mortgage 
estates  which  have  been  successively  introtluced  by  the  Vendor 
ami  Purchaser  Act,  1871,  and  the  Conveyancing  and  Law  of 
Proi)erty  Act,  1881,  in  cases  of  deaths  of  testators  after  the  tith 
August,  1874,  and  the  31st  December,  1881,  respectively,  render 
it  convenient  to  consider  separately  different  classes  of  ca.ses  whi<li 
mav  arise  acconlin^  to  the  date  of  the  testator's  death. 


First,  as  regards  testators  who  died  before  th''   7th  August,  <iM  law. 
1871,  the  date  on  which  the  Vendor  and  Purchaser  Act,   1871, 
came  into  operation  (/),  the  rule  at  length  established  after  much 
fluctuation    of   authority  {k)    is,    that   such    projterty    will    pa.s3 


(0  forlHSV.  MofTutt.  18  Vfg.  38 »; 
Lord  CInrtiiJim  v.  Jlarhom,  1  Y.  &  C. 
C.  C.  ««8;  Utiiis  V.  Hum  It,  14  Bcav. 
r>^i ;  wi!  tt'ii/srll  V.  Wi'jitll,  2  .S.  &  .St. 
StU;  Andfrunn  v.  Pignet,  L.  K.,  8  Ch. 
\m.  The  n^lativo  valucK  of  the  estate 
and  fuih  other  charReM  will  not  giiie- 
roily  lie  iiuiuireil  into;  hut  semh.  the 
rharijcs  niiint  b<»  Hubstantial,  irt  Wood, 
V.-(.'..  Hichardt  v.  JiiehanU,  JohnB. 
at  p.  7<i7. 

(ij)  See  Sir  \V.  (Jrant's  judgment  in 
Forbm  V.  ilnffdlt.  Those  cases,  where 
the  charge  and  the  inheritance  become 
united  hy  descent  or  devise,  are  to  be 
ilistinjjuished  from  Mucatta  v.  Murga- 
tr„iid,  1  P.  W.  303  ;  Toulmiii  v.  Stefe, 
3  Mtr.  210,  as  to  which,  see  1  LI.  4  <io. 
2.')l,  I  D.  M.  &  {'..  244,  and  Adanu  v. 
Angill,  5  Ch.  I).  (134. 

{h)  Puiii II V.  Morgan,  cit.  2  Vcm.  208. 
See  also  Lord  Northingion's  judgment 
in  Donisthorpe  v.  Porter,  2  Ed.  162  ; 
Pears  v.  Weighlmtm,  2  Jur.   N.  S.  586. 

(i)  Wyrtdham  v.  Earl  of  Egrtm-it, 
AmH.  7",3.  A=  to  the  evidence  ret:.-  t;\i 
lo  nliut  the  presumption  of  extinguish- 
ment, see  Tyrwhitt  v.  Tyrtchitt,  32  Beav. 
244,  and  cases  there  cited.  And  as  to 
the   effect    of    a    declaration    against 


merger,  sw  He  UMjim,  (llHWi  1  Ch.  3117. 

(})  Although  til.  etiift  of  recent 
legislation  is  to  render  obsolete  as  n-- 
gards  p<Tsons  dying  after  1881  {»ilh 
certain  exceptions  which  will  liin'iifter 
Ix'  consiileretl)  the  di'cisions  discussed 
ill  the  following  pages,  yi>t  IheHc 
ilecisions  are  still  of  practical  inifior- 
lance  as  affecting  titles  in  whiili 
i|Ue.stions  nmy  ariw  nspeeling  tin- 
devolution  of  trust  and  mortgagi- 
estates  gencTally  of  [xTsons  who  died 
before  that  date,  and  also  as  atleetlng 
eopyholils  and  customary  lands  vested 
in  persons  who  have  died  i-inee  that 
date  as  trustees  or  mortgagees.  It 
has  therefore  be<'n  thought  advi-salile 
to  reproduce  here  in  a  slightly  ab- 
breviated form  the  cl.iboratc  disi'usiion 
of  this  diHicult  and  complicated  <)ues- 
tioii,  which  was  contained  in  previous 
editions  of  this  Work."?  [Note  by  Mr. 
Robbins,  in  the  5th  ed.  of  this  work.  ] 

(i)  See  contra,  the  decisions  of  l.,ord 
Ix>ughlMjrough,  Att.-  (Jen.  v.  Bulkr,  5 
Vcs.  3.'i9  ;  andof  XmSiX  Eidon,  Ejc  fnirtt 
Brettell.  6  Ves."577  ;  but  see  the  obser- 
vations of  Lord  Rldon  on  these  decisions 
in  Braybroke  v.  InsHp,  8  Ves.  at  p.  434. 
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cnkt.  vwi 


HKVIHIW    WV    M-R-n.M.KKH     VNI.    mi  «*1£-. 


U'H«J  csliil' 
hcW  to  (»■" 


*^x  iiarli- 
Htrfimn. 


Opinions  oi 
Ixird  Nirth- 
ington.  L«rtl 
Thurlow,  ami 
SirR.V. 
Arden. 


,    1  UiM     mW      »  <!cintr»r>    tutenti 

tK.  coll^t*d  fru„.  *'';;^;\ta;.l'v  .UHl  th.,  Hubject  of  db,.o^- 
'Li  it  i.  clear    th*t    tU,-    c.rcuuuta.u-.;  of    th  re        n 
'rtpcrty    to   wh.h    .1...    .!..vi..   is  applicable,   .s   .„        ... 

exclu8i.m.  .    ,^i,i  ,,.,^.„,  ,Uat  .1        nan 

Th.u»,  .r.  an  early  .  .*se  Vh    i  ^^^^  ,^^^^j 

l,,„  tb^  mi^t  hiH  lamlH  m  .     the  trust  w..,    1  f«M. 

,    •/.;.  jH,r,r  S,r,i.>n  («).  a  i„..rt«a«ec  m  fe      kv 

J  1  r...»iindi'r  of  h  H  estate,  Iwth  i.  ■!  ■»"        i^ 

rc«t.     '-•due.  ana  ''''''^"'^''''  ^„a    ,her.......   r,  i,        b 

and  .,f  what       tuTO  or  k-n*^  -^    ^       bequeath.  =.  to  A.. 
i»before  spctKally  g>v.n.  d«v.*      ^^'^  ^^^  ^ 

Wirs.  executor.,  ad.n.n.strau.r.  f^^'^^^^^  ,„  ,,, 

nu.  mother,  and  a^^.-^  A    -    ^  ^^^^  ;  ,, 

n«  npfition  for  an  cider  wr  f<>       " 

?\rs^^  P   Arden,  M.E.,         "f  «F-^  -  ^'-.  ^^ 
c.  19,  »iT  K-  r.  ^  ,    ,  a«wsp,   ti»  iftu. 

,n    the    mortgaged    lands    p        i  _  ^^^  ^^  ^^^     ^^^ 

th«  infant    was  executor,  an.:  ^  J^,,  ,bo.o,^ 

heeuuUl     ot  compel  him  t       *^"^         ,„      .^j   ,     ^^  , 
inclined  .  .  think  that  the  o«t.t«  P-^^  '      .     "^'^  ,, 

Northinp^n,,  ami  Lord  Tburl.  i^  the  pr.nfipal 

t^v.  ..  Oiat  the  inu.„t  devi*      when  he  was  -i 
.  whK  U  wo«W  give  .  t^tle  quicunque  via. 


Rule  finally 
estobliKlied  in 
hard  Uray- 
hroke  V. 
Itukip. 


howevf" 
the  L.' 
might 
Th- 
broke  V. 
tru>' 
u- 


^at  d'^ctrine 


I 
(I. 


Atk.  «"' 
■  th*t  ^ 


(') 
•Iso 

(m 
{«) 

BUggK 

Mr 

jvg«ro 
ponltHHi  i»  ti 
in  the  tcrm^ 
oiiij  «fi{o  csi 
heW  that  a 
l«ig  than  a  tV- 
estates  v«>t«i 
vas^p  of  tnigt 


■.fii 


r-  ^   have 

st  (sec 

.apB.  in 

»;f,   the 

I  devise, 

a  confer 

i><v^  been 

conferring 

ut  rate  to  pasa 

he  iistator  as  mort- 

Such  a  question  of 


finally   «  w^P"!  ^y  ^^"'''. 

♦.      taving  been  devi* 
,tle  the  estates  toe 
late  passed  by  tht'  ^ 


.,0.  U  leM  likely  to  nnM  n 

l,.r  a  will  made  or  r-publish 

-   an  uirestrictwl  d mho  w 

■,^'-      Note  by  Mr.  .larm 

,«M^  ".    Wakt/ord,   1   «<■ 

was  held  that  the  legal  estat. 

vCTted  in  a  .urviving  trustre  .li 

Ufe  of  a  marrietl  woman,  V<^»' 

devise  of  "all  the  lands  an. 

ment*  vested  in  him  as  tt 
mortgagee  in  tee,"  the  qui  v  .• 
TnUyU^ing  whether  the  wnr-K 

^(eired  as   well  to  "  trusu. 
•■  mortgagee." 
(o)  8  Ves.  417 


!l 
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sur^'i^  ng  tniMt^'c,  \^  <%<■  aiui  lioviiH'd  all  his 

I'  'K)r\       irul  whcrpsoovi      ^nito  his  wif<*  (!,,  Ii<>r  h'-irn 

VI"         1  >?uvo  all  hJH  )"  !?«)nttl  tvtiiU!  to  lu-r ;    ami 
«j>|.  saiti  mill    B.   execiitrix  nn.l   pxtMntnr.       Tlio 

hp'u  law  .v.TP  two  jtitH  and  a  nmriietl  wmimn.  Lord  KKK»n 
hi  .,  nat  the  legal  ei^.ate  pawwd  l»v  the  will.  Aft«>r  rcvicwiiiu 
the  casfB,  !«•  «tated  th-  rule  t<>  lie,  i  it  trust  csfattM  would  pusM 
under  a  goniral  ileviw,  indesH  it  could  Ix*  rolU'ctod.  frotii  t'X[ircs«ions 
in  tin-  will,  or  purpose.-*  or  ubj«»ft^  of  ■  !  -tator,  tlint  ho  did  not 
mean  that  they  Hhould  pass.     I  ist«  ne  obstrvid  tlu-io  wh.h 

no  one  ciniumstarte  to  rut  dow 

So,  in  Batnhruitje  v.  fjonl  I-, 
triwtee  under  a  will,  after  devisju. 
\ariuU8  jtersons,  ftave  and  devised  al! 
Ixfore  otherwi.^.'  dispowd  of.  unto  hi> 
administrators  untl  asHi^iiis  iiecordins.^ 
thereof  respectively,  to  and  for  hin  and  their  own  use  and 
hinefit.  It  W88  held  that  the  trust  estate  ]iass»'d  uniler  the 
devise. 

It  is  clear  that  the  fact  of  the  testator  havin:;  res«,'rvi  I  to  the 
devisee  a  pov,  r  A  ap[>ointnient,  does  not  coiisti'^ute  a  ground  for 
excluding  trust  estates  (7). 

The  converse  of  the  rule  established  by  the  preceding  ca.He»  is 
equally  clear ;  namely,  that  if  the  property  comprised  in  the 
general  devise  be  subjected  to  the  payment  of  debt.s,  legacies, 
amiuities,  or  any  other  species  of  charge  (r),  or  the  will  contain 
any  limitations  or  provision.s  to  which  it  caimot  be  supposed 
that  the  testator  intended  to  subjec*  proprty  iiot  h.iie- 
(iiially  his  own,  as  uses   in  strict  settleuh  nl    (.s),   or  executory 


rNAr.  xxvi. 


"t  of  the  devise. 

where  the  surviviiiii 
l)ecifjc  '  .il  est.ilcs  ti' 
1  estates,  not  therein 

1,  his  lii'irs,  c\( .  utor.-i, 
111  the  tenure  and  nature 


Hill  lucu 
tinUr  a 
Iji  iiiral  ilfvUi- 
cimtai'iiiiK 
iMitliliii;  in- 
<  i>n«iiteiit. 


nninhriiltie  v. 
htril  Aihhur- 

l..n. 


(;j)  2  Y  &  C.  347  ;  and  see  Shar)>t 
V.  Shuri>e,  17  L.  J.  Ch.  384,  12  Jur. 
J9it;  iMngford  v.  Auger,  4  Hare,  313. 

(</)  A'x  parte  Hhaw,  8  Sim.  139  ;  but 
qu.  wa.s  any  power  created  in  that  caae  t 

(r)  Wynne  v.  Littleton,  2  Cli.  Kcp. 
.'il,  1  Wrn.  3i  (but  as  to  thin  sifi  1  Cov. 
I'ow.  Mortg.  414) ;  Hoe  <l.  lieade  v. 
HtiuU,  8  T.  R.  118  :  Hx  parte  Morgan, 
10  Ve.-.  101  ;  Jiartham  v.  Siddall,  Ki 
Sim.  297,  1  Mac.  *  <i.  «07 ;  Hope  v. 
Liddtll,  21  Beav.  183  ;  JMmrg  v.  (trautl 
Juvetiim  Vanat  Company,  9  Q.  B.  4(iO, 
3  H.  1.  Ca.  794 ;  Re  B>llui\i  TruHn, 
i>  ( II.  1).  504.  The  foregoing  are  casus 
of  tnist  estates.  The  foUr.wjng  .am  ■.■asr^i 
of  mortgage,  thik'-  of  Leedit  v.  Munday, 
3  V.s.  :!48 ;  Re  t'~r>f„U,  M'Cl.-l.  &  Y. 
IW;     /toe    d.    H'    hince    v.    Liijhliixil, 


8  M.  &  Wfk  .Wa  ;  H.  Paekmnn  and 
J/(H«,  1  (  h.  1).  214.  As  to  Jit  Slrt-rtiM' 
WiU,  L.  K..  t>  K(|.  .")!I7.  vide  |.(Ht,  p. 
!IT7.  In  ll>  linmit  and  Sihly,  i  Ch.  IJ. 
l.Vi,  Mallii"-,  V.-C.  dis.sint<il  fnim 
/te  Parhman  find  Mn.i.i,  Nupr.t. 

(i)  Thomptou  V.  'iviMt,  4  .M,i,|.  4:ih  . 
Att.-livn.  V.  Viijur,  -,  Ves.  2.'><i ;  dvi-i  ■ 
ruling  Ex  /nrte  l!(>u>  -.  citiil  I  Atk.  (iO.'>. 
n.,  by  Saiulrrs,  \vli.  r.-  IahiI  lUnlwick' 
held  that  a  gonrral  i!ivi.<i'  of  ro.al  estate 
in  8.  K.  ami  M.  and  rJHiulicro  in 
Kngland  to  certain  uses,  under  ahieli  an 
infjtnt  was  then  ciititli  d  to  an  I'state 
tail,  paswHl  the  legal  i  ^ut*!  in  l;incls  »( 
•jhirh  the  i!:vifa)r  -nn^  truv.  igi^-.  in 
(i^ ;  we  ItnrdiU  V.  fHr'.  4  .lur. 
N.  S.  !«i7,  when-  the  U  ttor  had 
atteiiipled     111    make    the    mortijaged 


KuHervation 
i>(  p<iwer  i>f 
apiiointraenl. 

What  will 
'  -elude  tniKt 
:  itaten  from 
a  g<-nei«l 
devise. 

t  i  urges  of 
debts,  exmii- 
tory  limita- 
tions. Sic, 
wilt  exclude 
trii^l  estat<'s 
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limitations  (0  ;  or  a  trust  for  sale  (u) ;  or  for  a  char.ty  (.),  or  for 
Tparate  use  of  a  married  woman  («• ,  or  for  an  unascertau 
SL  ix)  ■   or  words  of  severance  making  the  devisees  tenant. 

common;  with  a  clause  of  accruer  amongst  them  (,),  the  mort, 

or  trust  lands  will  not  pass.    And  cons.dermg  the  mconv.m.. 

arising  from  the  devolution  of  a  trust  estate  m  sha  es,  .t  .. 

Tm  that  the  words  of  severance  alone  are  sufficient  to  exclu., 

from  a  general  devise  (z).  ^    ,.  ^      i. 

And  it  is  whoUy  immaterial  whether  the  testator  has  .. 
lands  to  which  the  devise  can  be  applied  or  not;  for  .n 
cases  the  Courts  have  not  adopted  the  principle  app.cabl 
reversions,  that,  where  there  are  other  lands,  to  which  the  u, 
Znt  limitations  can  be  referred,  they  apply  exclusively  to  , 
lands  reddendo  singula  singulis  (a).  .      ,     ,      t 

t'E.%rU  3i4n  (6).  Lord  Eldon  held,  that  lands  of  v 

the  testaC  had  merely  the  legal  estate,  as  heir  at   law  „l 

""mIX-    precSng  mortgagee,  did  not  pass  under  a  dev.se  to  tru.st. 

t1^^^     ^  lu  such  real  estates  as  are  now  vested  in  me  by  way  of  mor, 

the  U-ncfioial  ^^    ^^^         ^^^  trustees,  and  the  survi> 

'"""■  t  m   aTdl  executors  and  administrators  of  such  surviv 

rec^^r.get  in  and  receive  the  principal  monies  and  m 

which  may  be  due  thereon." 

IsZ  Jarman  remarks  (c) :  "  The  rule  under  considerat 
course,  does  not  deny  the  power  of  a  testator  U>    unit  < 
vested  in  him  as  mortgagee  or  trustee  to  uses  m  stnct  sett! 
It  any  other  mamier  equaUy  inconsistent  with  a  due 
to  the  testator's  duty  as  mortgage  creditor  or  trustee     it 
refuses  to  see  an  intention  so  to  do  m  a  general  devise, 
a  tesltor  unequivocaUy  devise  an  estate  vested  m  him  as  mo 
or  trustee  in'the  manner  suggested,  the  intention  must  j 
and  it  would  be  left  to  the  persons  who  may  become  da 


Devise  con 
fined  to 
mortgages  in 
which  we 


pro.x!rty  his  own.  by  a  pretended  sale 
to  inothcr,  who  was  a  trostee  for  the 
testator,  and  tlrc  logal  estate  was  held 
to  im«8  notwithstanding  the  usts  and 

^"^)\\t  Lord  Eldon.  nraybroke  v. 
/ttdtip,  8  Ves.  at  p.  434. 

lu)  Ex  mrtt  Marshall,  9  Sim.  Sao. 

(i)  Att..Utn.  V.  Vigor,  8  J'«^.'2'''*:,„ 

\w)  LituMl  V.  Thacker,  12  Sim.  178. 
Sec.  however,  per  Kinderaley.  V.-C . 
U^,^.  31athews,  L.  B..  2  tq.  at  p._18t«. 

(X)  Ac  rmneyo  E^UU,  3  laf.  4to. 

(«)  ThirOt.  V.  Vavghan,  Z  W.  K. 
032  24  L.  T.  5 ;  Martin  v.  Laverton,  U 


E.,  9  Eq.  563  ;    Be  Frankly 
1888.  p.  217. 

(z)  Martin  v.  Lawrlon,  L. 
at  p.  5tJ8.  per  MaUns,  V.C. 
Whiteacre,   1   Sand,   toes,  3 
sometimes  cited  contra,  but 
contained  the  words  "  mort 
securities,"  to  which  vide  in( 
(o)  5  Ch.  D.  p.  508,  notwi 
3Ch.D.  106.  ,    , 

(6)  10  Ves.  101.     And  see 
£rtak4Ch.lJ.  70;  i?e  J/o 
10  Hare,  293. 
(()  First  ed.  p.  646. 
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Be  franklyn.  W.  N. 


mortiraijoa' 
ami  "  .s*'- 
rlllities  for 
nicmcy  "  paw 
tll.'l<i!il| 


by  such  a  proceeding,  to  obtain  satisfaction  out  of  the  estate  of  the    chap,  xxm 
deceased  testator  "  (rf).  ~ 

Whether  lands  held  by  a  testator  as  mortgagee  will,  in  cases  not  Wonln 
alfccted  by  recent  legisilation,  pass  by  the  words  '  mortgages  " 
or  "securities  for  money,"  has  been  the  subject  of  much  con 
troversy.  The  affirmative  was  supposed  to  have  been  decideil 
it)  the  early  case  of  Crips  v.  (irifsH  {e) ;  and  although  on  an  cxamina 
tion  of  the  record  (/),  it  api)eared  that  the  will  contained,  in  addition 
to  the  word  "  mortgages,"  other  expressions  more  unecjuivotiillv 
applying  to  the  land,  yet  tiie  ratio  decidendi  was  tliat  the  word 
•'mortgages'  made  a  good  devise  of  the  lands.  And  it  is  now 
settled  that  the  words  "  mortgages,"  "  securities  for  money,"  and 
similar  expressions,  will  comprise  the  entire  l>enefit  of  the  mortgaae 
security  (including  the  inheritance  in  the  lands  {</)),  uidess  a  con- 
trary intention  appears  by  the  context ;  and  that  the  fact  of 
those  words  being  found  among  terms  descri[)tive  exclusively  of 
personal  estate  {h),  and  followed  by  a  limitation  to  executors  and 
acUiiinistratois  only,  and  not  to  heirs,  or  by  a  charge  of  debts 
and  legacies  (('),  or  a  trust  for  sale  (/),  or  for  several  as  tenants  in 
common  (i),  will  not  affect  the  construction.  The  broad  principle 
is,  that  the  testator  meant  to  substitute  the  object  of  his  bounty 
in  liis  own  place  as  mortgagee,  and  to  enable  him  to  enforce  payment 
of  the  mortgage  money  by  giving  him  the  legal  estate  in  the 
mortgaged  lands  (/). 


id)  The  readiT  will  rpmonilKT  that 
such  a  dcvisu  as  that  above  Hiiggrated 
is  iiDW  inoperative  (infra  p.  98!l).  In 
cases  goTcm&l  by  the  old  law,  if, 
afUr  a  contract  for  saie,  but  before 
completion,  the  vendor  dies  leaving  an 
infant  heir,  or  havins,  by  will  executed 
before  the  date  of  the  contract,  devised 
the  estate  to  a  person  incompetent  to 
convey,  the  vendor's  estate  will  not 
have  to  bear  the  coHts  of  the  suit 
rendered  necessary  to  roro|ilet«i  the 
conveyance,  Hanson  v.  Ixike.,  2  Y.  * 
C.  (".  C.  328 ;  Uindtr  v.  Slrnten,  !0 
H»re.  18,  1«  Jur.  «.J0 ;  Rt  JJancheettr 
and  Souihport  Rniliciiy  Compan;/,  1!> 
Beav.  3B5 ;  Bannermnn  v.  Clarkf,  'A 
Drew.  032 ;  overruling  Prytharch  v. 
Hnmrd,  B  Sim.  9;  Midland  CmtnlirK 
Haihny  Company  v.  W'esUomb,  11  Sim. 
57 ;  Eastern  Counties  Railway  Company 
V.  TufntU,  3  Rail.  C.  133.  But  it  after 
contract  to  sell  the  vendor  execute 
inch  a  will,  the  costs  of  suit  will  be 
thrown  on  his  estate,  WorOuim  v.  Lord 
f^-tri;  2  K.  &  J.  437:  Ptirser  v. 
Ihthy,  4  ib.  41. 


(f)  Cro.  Car.  37. 

(r)  See  9  B  *  Cr.  at  p.  282. 

(g)  See  Kenmize  v.  Coopfr,  0  Mad. 
371  ;  SilhfrKchildt  v.  Schioll,  3  V.  &  B. 
4.'),  per  Sir  VV.  Grant;  Hr  Wallctr'a 
Estate,  21  L.  J.  Ch.  «74 ;  Knight  v. 
Rnbinaon,  2  K.  &  .1.  r>03 ;  Hippen  v. 
Priest,  13  C.  B.  N.  .S.  308  ;  Uartihitm 
V.  Skipper,  H  L.  T.  940 ;  lint  the  old 
case  of  Wilkinson  v.  Merryland,  Cro. 
Car.  449,  is  contra. 

(*)  Renvoize  v.  Cooper,  0  Mad.  371  ; 
Rt  King's  Mortgage,  5  Do  (i.  &  S.  044. 

(i)  Re  Field,  G  Hare,  414  ;  Re  A'iwj« 
Mortgage,  5  Do  G.  *  8.  644  ;  Ripptn  v. 
Priest,  13  C.  B.  N.  S.  308 ;  Knight  v. 
Robinson,  2  K.  &  J.  503. 

()')  Ex  parte  Barber,  5  Sim.  451. 

(*)  Ex  parte  Whilearre,  Rolls,  22 
July,  1807,  1  Sand.  Uses  and  Trusts. 
359,  n. 

(/)  The  special  grounds  reliwl  on  in 
Ez  parte  Barber,  S  Sim.  4.')l,  and  Malhir 
V.  Thomas,  6  Sim.  115,  were  therefore 
not  eawntial.  Silfester  v.  Jarman,  10 
I*ri.  78,  and  UuUiern  V.  Moss,  9  B.  &  Cr 
2tJ7,   are  overruled  ;    so   is   Et   jmrte 


i 


976 

CHAP.  XXVI. 

I>evibe  "that 
A.  shall  re- 
ceive money 
on  mort- 
gage," or  "on 
gecuritics. 


■^^ 


Gift 

"  money  on 

seouritieB." 


Gift  of  real 
and  pereoiuil 
estates,    n 
trust  to  sell 
and  get  in. 


PEVISE8   BV   MOKTOAOEB8   AND  TRUSTEES. 

Rut  further   in  Doe  d.  GueH  v.  Bennett  (m).  where  a  testal 
But  turtner,  in  ^  ^^^^^^  ^j,  ,^^,j 

made  hU  will  as  Mows  .      I  ^^^J^^^l  ^^^  ,t  her  decc 

upon  mortgages  and  on  -f  jJ/^X^L  to  take  aU  that 
'  '-'''  TJZX^^  :;  Xafproperty  "  :  the  Co.. 
S^iXfdTaSe  wife  too^the  legal  estate  in  the.ort.a 

^'ZTm  Re  Arro^mUK.  TruHs  («).  a  mortgagee  in  fee  dev 
to  a  tru^tTaU  his  real  and  personal  estate  m  trust,  at  the  dc 
of  his  wafto  get  in  aU  debts  owing  to  him  on  any  secunty  ;  .t 
tlAvK  Bruce  and  Turner,  L.JJ.,  that  the  legal  estate  in 
held  by  K.  Bruce  anu  .  construction  b 

\        J^t  of  "money  in  the  funds  and  on  securities. 

be  cirirf  out,  it  .ou  4  'P^y  *"  *  X.   it  b«ing  obviou.1 
feft  hi.  person  J  e.t.^  ^  '"' «-»^^4  ^cel™  tk.  -. 

„k  win  nol  include  «>.  legal  .^t.  ,n  mc,rt.    ^a  p»^r 

frt=:a=:*:rt,:r;Xf  a, 

the  express  trust  to  seU  ana  g  r  ^^^^. 

rp:rr^sr.ii'ir:  "-"---•'' 

devise  carries  the  mortgaged  estate  (r). 


y.    ,  «   iQ  I     T   Ch    173,  unlewt  it  can 

aUu^h^  o^r  «Ta  ttt  tr 
purity  was  in  .!ie  form  of  a  trust  lor 

sale,  sed.  qu. 
(m)  8  Exch.  802. 

Ch.  391. 


(,)  Ante.  p.  974. 
(r)  8eo  per  Jc(<«l.  M.K..  i 
wJord^,  2  Ch.  D.  at  p.  .'1 

ever  might  have  been  the  c 
m^rtgagl  money  had  Mo,, 

testator  in  his  own  right  ) 
SbadwcU.  V.-C,  Kx  part' 
Sim.atp.  455.wherehowcve 

"  iiecurities  "  oocurrctl. 


orEKATlON    OK   (iKNKKAL    |iK\  ISK    ON    I.KHAI,    KSIAIK. 


y? 


■ift  iif  real 
ami  p<THonnl 


Ke  •S'fei'cin' 
Will. 


Hut  a  K'ft  "f  tlif  "t'al  ami  ihtsohhI  t'staU  chaififd  (us  in  A'.! 
.trroirsmilh's  Trunin)  with  dcht-s,  or  cli,.  ,.'(l  with  di'l.ts  ami  Ic^mcics, 
but  not  aided  by  express  mention  of  "  nioi  tga^^e-i.'  or  "  securitiei 
uor  by  an  express  trust  to  sell  and  k  ■*  in  t!  i>  iMMsoiialtv,  will  not  "■*''»•"'""'']«•' 
iuelude  the  mortgaged  estate.  Thus,  in  Doc  d.  H,>iil„„ci-  v. 
Light/oot  (»),  where  a  mortgagee  devised  all  his  real  and  persMUid 
estates  after  payment  of  his  debts  an>!  legacies  to  A.  and 
15.  as  tenants  in  common  in  fee  ;  it  was  held,  that  the  h'gal 
istate  did  not  pass  by  the  will,  on  the  ground  that  the  testator 
could  not  have  intended  that  estates  should  pass  of  which  he 
was  seised  only  as  mortgagee,  but  oidy  those  which  he  had  power 
to  subject  to  his  debts  and  legacies,  namely,  those  which  were 
ccpiitably  as  well  as  legally  his  own. 

A  decision  which  at  first  sight  seems  opposed  to  this  was  made 
in  Re  Stevens'  Will  (I),  where  a  mortgagee  in  fee  ilirected  all  her 
debts  to  be  paid  ;  she  then  gave  several  pecuniary  legacies,  and 
as  to  all  the  rest  and  residue  of  her  real  and  personal  estate  antl 
clVects,  she  gave  the  same  to  J.  for  her  own  absolute  use  and 
l)enefit,  and  appointed  other  persons  executors  :  Giffard.  V.-C, 
decided  that  the  legal  estate  passed  to  .1..  but  the  decision  .seems 
to  have  turned  on  the  admi.ssions  made  during  the  argument  («). 

Since  Ke  Stevens'  Will  the  authority  of  Do  v.  IJi/fUioot  has 
been  fully  recognized  (u)  ;  and  in  Re  Pmkmnn  and  Mohm  («), 
where  a  mortgagee  gave  and  bequeathetl  all  his  property,  real  and 
iwrsonal,  to  trustees  (whom  he  appointed  e.vecutors)  u[ton  trust, 
first,  to  pay  debts,  and  as  to  the  residue  on  certain  trusts  for  his 
wife  and  children,  Sir  (J.  Jessel  decided  that  the  legal  estate  did 
not  pass,  on  this,  among  other  grounds,  that  the  testator's  debts 
could  only  be  paid  out  of  his  own  property. 

Mr.  Jarman  continues  (x) :   "  Hitherto  the  point  of  construction   .Morigago 

under  consideiiition  has  been  viewed  in  refereiv  e  to  mortaages  in  ''T'';  'J''"^^" 
,,..  ,  *  ''  luoludwl  in  n 

jei'.    With  respect  to  mortgages  for  terms  of  years,  it  i."  conceivetl  g'-ncnil 

they  fall  under  the  principle  established  by  Rotie  v.  BiirikU  (//),  that  ''"*"*"' 

K-aseholds  for  years  will  not,  under  the  old  law,  pass  by  a  general 

devise  of  lands,  unless  the  testator  have  no  fieeholds  on  which  it 

might  oj)erate.     If  there  be  no  .such  lands,  or  the  will  be  subject 


(<)  C  M.  &  W.  .553.  Tliu  .statoiiient 
of  tlie  dnviMe  is  taki'ii  vi-rbatim  from 
I  he  n'port.  The  U-nancy  in  commuii 
was  not  adverted  to. 

(()  L.  R.,  6  Eq.  597. 

'.t')  See  th«  examin»t4on  o(  thp  case 
ill  llir  4th  (Hlition  of  thin  work,  p.  701, 
auJ  (slightly  abbreviated)  iu  the  .>th 

J.— VOL.  I. 


cilitiun,  p.  ii.'>;J. 

{V)  Hy  JiHsel,  .M. K.,  Hi  IMlii't  Tnuh, 
5  Cli.  1>.  at  p.  iVK*. 

(u)  I  Ch.  1>.  214.  .So,-  also  He 
llunfaU,  M'Cl.  4  Y.  292. 

{x)  First  ed.  p.  (550. 

(if)  See  ante,  p.  9ti2. 
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Kiile  as  to 
copyholds. 


As  to  dcviaes 
of  lands  con- 
tracted to  be 
sold  by 
testator. 


Diffrn-ncc 
bctwfJ-n  a 
vendor  and  a 
mere  trustee. 


PKVISES   BY    M.,BTaAOKKS    AND  TRUSTEK.s. 

,0  the  new  law,  and  if  the  ^^  J^^ -:!^;;:^  ^^ ! 
and  there  be  no  «I-«;^ti::  ^^^'^^^^^^  -'»  P^  "-'" 

a  general  ^«^'^  .  ^^  ^^^,,   it  would  vest  primarily  in  tl 

the  mere  legal  interest    bii  ^^  annexe,  as  part  , 

executor,  or  the  «<i'»'"»«f  ^*°' T^j  tT^elv  that  the  legat, 
the  testator's  Fr«ona   ifl^^'^^'^^XS^.i.re  was  ground 
would  elaim  his  assent  to  the  I  equest^ 

contend,  that^the  ^J^VuTe  ^    y^^^^^^^^^ 

"  Estates  of  copyhold  **""'^' ^^'j  ./  i,y,able  from  freeholds, 
of  mortgagee  or  trustee,  are  -^  ^isU^^^^^^  ^he  will  is  .nVy 
regard  to  the  effect  of  a  general  devise-  -^et^  .^^ 

to  the  old  or  new  1"^- '    ^P^"^' jir^^^he  act  of  .^^^^ 

^e  :t  :S  'Jiu.  tX:^  -  testators  dying  after  the  passu. 

the  act.  „„p«tion  [under  the  old  law  i 

..  It  has  been  sometimes  a  que  t  on  l^  ^^  ^^^.^^, 

how  far  t^V'-tfvtlrltTtgr^^^^^^^ 

lands  vested  ma  testator  as  mortgag  ^„„t,^eted  to  t 

which,  belonging  to  h^^^f  "^"y;  "the  event  of  the  coni 
|orthoughinsuchcasesthet.s^a^r   s  1    U^^^^^^^       ^^^  ^^ 

^'"^  Tt  ;;«  td  'ir;Tni;  the  ^oi^ny  may  re, 
may  not  happen,  ana  m  ,     ^  contingent  na 

unconverted,  the  trust  is  of  a  qualAed  »"  ^^j^,^,  j^^ 

It  has  been  decided  (a).  ^;o--;*f  .f^^^      as.  All  thai 

contracted  l^^l^^-^  te  had  — ted  to  sell,  the  e«. 
estate  called  A.,  which  ne  n  ^^^^    ^^^ 

to  vest  in  the  devisee  the  l«gf jf^^J";^;^  f„,  the  bem 

the  executor,  and  does  »«  ^"♦«  ^^^  ^j^  ^ot  arise  ; 

It  is  conceived  XTiflrTm  any  cl'ms^^^^  the  co 
case  referred  to),  that  if  trom  an>  rescinded  1 

^  p„v«l  »»t  to  be  b,n  .»8  -  »  J^  ^^^  '^  .,„  ,.,„ 
testator,  the  devisee  would  have  oe  ^^^  ^j, 

this  (as  already  hinted)  ^^-^'^'^^^^^^f^^'  leh  rend. 
and  that  of  a  dry  mortgage  "^"^  t^ust jsUte  ^^  ^ 

construction  that  has  ^-n  appl«Kl   to  the  la      ;      ^^  , 
extent,  inapplicable  to  the  former.    Thus,  m 


U)  As  to  the  law  rince  1881.  see  post, 
^- t^KnoUyy.  Shepherd.  cit<^  I  J- ^ 


W.  4!>»,  Sug.  La*  <>'  ^*™P- 
p.  103. 


OPEKATION    OK   (IKNKRAI,    I>KV1SK    ON    I,K<;.V1.    K.s T  \  I  K.  J,;.) 

DrujU  (b),  where  a  testator,  after  havin-  .•ontnieted  for  the  sul.-  of    .  „.,.  xxv, 

an  estate,  devised  all  his  lands  to  trustees,  upon  trust  to  sell,    ' 

with  the  usual  powers  to  jiive  discharges  to  purchasers  Sir  t' 
Plumer,  M.R.,  held,  that  the  contracted  for  proiwrtv  pas.stul  by 
the  devise  (c). 

"  In  this  case,  the  construction  adopted  by  the  Court  was  very  |j..,„ark, 
convenient,  as  it  enabled  the  devisees,  in  performance  of  the  "P""  '♦'"" 
testators  contract,  to  convey  the  estate  to  the  purchaser,  which  ''  """*'■ 
otherwise  would  have  descended  to  an  infant,  who,  in  the  then 
state  of  the  law,  could  not,  even  with  the  aid  of  the  Court  of 
Chancery,  have  made  an  effectual  conveyance  to  the  purchaser. 
Still,  however,  it  is  to  be  remembered,  that  a  trust  for  sale  was  no 
less  inappropriate  to  property  which  had  been  actually  soUl,  than  a 
devise  m  strict  settlement,  or  any  other  such  li.uitati.ms  would 
have  been,  though,  as  it  confers  on  the  trustees  an  estate  in  fee, 
it  happened  to  be  more  convenient ;  and  much  of  the  reasoning 
of  the  M.R.  would  have  applied,  if  the  devise  had  been  such  as 
to  have  rendered  it  impossible  for  the  devisees,  without  the  aid  of 
the  Court  (d),  to  make  an  effectual  conveyance  to  the  purchaser. 
He  does,  however,  more  than  once  advert  to  the  convenience 
attending  the  construction  in  the  particular  case  ;  and  the  prudent 
practitioner,  knowing  the  influence  which  such  considerations 
whether  acknowledged  or  not,  do  often  exert  in  questions  of  this 
nature,  wiU  hesitate  too  readily  to  assume  the  application  of  the 
same  doctrine  to  cases  in  which  a  different  result  would  follow. 
Xor,  indeed,  does  it  seem  to  be  altogeincr  inconsistent  with  sound 
principles  of  construction,  especially  that  rule  which  has  been  the 
subject  of  discussion  in  the  present  chapter,  that  the  fact  of  the 
devise  being  such  as  to  enable  the  devisee  to  carry  the  testator's 
contract  into  effect  or  not,  should  have  some  weight  in  deter- 
mining whether  it  was  intended  to  apply  to  the  profwrty  "  (e). 

But,  as  pointed  out  by  Sir  G.  Jessel  (/),  if  the  contract  is  a  ,f,,.oeo,. 
valid  one,  binding  on  both  parties,  and  continues  such  at  the  time  i™-* •» vaii.l 
of  the  vendors  death,  no  subsequent  event  can  affect  the  question  ;  "t/JforV 

,  (lf«th.  he  iit 

ti  Sim.  517  ;    ho  that  tlii.4  coiistriivlioii   ntnintcc. 
(an  wad  ob«crve<i  hy  Jtiwl.  M.K.,  2  Ch. 


,  of  Vrop.  22:1,  »"!' 


(*)  I  J.  &  \V.  404. 

((•)  The  lengthy  quotation  from  th- 
M.K.'s  judgment  given  by  Mr.  .farniaii, 
IS  (limited,  as  the  question  is  gradually 
loumj!  its  practical  interest. 

(-')  I  Will.  4,  c.  m. 

(f)  In  sueh  a  case  the  pirnhn^- 
mom-v  aro;|.|  y^  payal-le.  not  to  tho 
tnii"tee«  by  virtue  of  the  devi^-.  but  to 
the  executors  as  part  of  the  persona] 
estate  of  the  testator,  Eaton  v.  ^anxtfr, 
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D.  at  n.  520)  could  not  be  iiminlaincd 
where  the  proceeds  of  the  real  estate  and 
the  personal  estate  wero  given  U-ne- 
liiially  to  different  ixrsons.  In  Wall  v. 
Uriijht  tho  personal  and  nal  estate 
Htre  given  to  the  same  trustees  upon 
trust  for  conversion 
(/•)  2  Ch.  I>.  at  p.  507. 


-2 


ii  i 


LyagM  V. 
Edviardi. 


.  1     „n,1   the   vendor   is   a   ci.nstnutiv. 
the    ,.oiKnty   U  coavert.c,   and      ^^^^  ^  ^^^^^^^^..^^  .  ^^^^^.^^  ,.,, 

trustee;  not  a  bare  ^  «  ^^;  *;^„  ^j,,  ,,tatc  for  the  secur.ty  „ 
i"  him,  viz.  a  hen  -^f^^'  ^  ,,,,tee.  Therefore,  ..here  (/, 
the  purchase-money  9).  t»t«"'  ^  ^^j  j^-,,  ,eal  estat.  t 

a  testator  by  his  wdl.  ^^^  -^  ^^',';^ted  the  real  estate  whi.h  . 
A.  and  B.  on  trust  to  «eU,  '^"'1  J^^  ^o  A.,  and  aft.-rwan 

his  death  might '-  ^^^^^ '"  ^^^.^^^  ,t  of  his  real  estate,  it  w> 
entered  into  a  vahd  con  r act  to  ^U  P  ^^  ^^^^ 

held  Uv  Sir  G.  'l--  '  j^^,^^  \  ■„  the  decision  in  Wall  v.  Br., 

of  trust  estates.  «^/  1  f a.  beinR  entitled  to  the  estate  snui 
V,eca«se,  viewing  the  testator  a     -IS  ^  ^^^^   ^^^^^^^ 

a«  a  security  for  ^^^^^p^,  annexed  to  the  pe-so, 
eouki  not  execute  f V.rL.al  esta^  ;  but  he  dissented  fr, 
estate  unless  t^^/^V  o  tt  P-.tion  of  a  vendor  pud 
Si,  T.  Plumer-H  definition  of  the  pa  ^^^^^^^^  ^^^^^^  j. 

the  completion  of  f^J^^'^^  a^ath ;  if  the  t.tle  pro 
valid  contract  exist  at  ^^^^ J^^^;;^^^^^^  ,„a  no  tru.st ;  but  t 
bad,  he  agreed  there  --  ^ '^^^^  "  ,  ^here  was  in  that  cas, 
was  because  in  -"^^f  ^""  "  ,  Jh  purchaser  was  able  to 
valid  contract  0) ;  but  ^^^'^^^^^  \^^^,  ,,  the  vendor's  d, 
or  not  was  immaterial ;   if  a  contract^  v      ^^^^^.^,^^^^^,  ,{,,, 

was  cancelled  for  n«-P*y'"^"'  °*  'Xci\r.^  the  original  val 
consequent  trusteeship  ammlled. 


,10,  it  *««  he^  Xt  of  Hecuritie«  for 

a  device  of  truB^^'!**^^*;^"^."    ^l'^' 

aecUion  ""-^^J'ied.  The 
appears  "f'^^^m  U  supposed  by 
,„e.nm«  of  the  d^tu        ^^^^ 

{:::^nS^erdUuty  would  take  the 


,.«t«t«  if  the  oontraot  «■  ;iv  n;>' 
uthed    n  a  court  of  i-q.uty,  tlu 

-»ouadertheTrust.eAe.. 
suit.  Re  Varpfntn,  Kay,  4I».  «] 
irihc  Court  of  Appeal  "1  «< 
\l  ^  V.  333.  But  It  .«  o( 
whore  the  pur.ha«.mom,v  h. 
paid.  Re  Vumtng,  h.  K^.  •• 
^geCrom-x  Mortgage,  h.  K..  U, 

Vnthela«tca«crehanc.«<»:.«l^ 

ii\  "  But  asfuming  the  p»i^ 
know  this,  h..  niigl't   very  w 
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Rut  whore  i\u'  iMirchiisc  liiis  been  ci.iiipl.t.-tl  In'  |iavnii'iil  of  tin- 
purchase-monov  ami  dclivfiy  nf  ito-iscs-iion.  tliongh  the  deed  of 
conveyance  has  not  paswd  the  legal  t'«tiite.  Hie  vendor  is  in  the 
position  of  a  bare  trustee,  and  there  is  no  diHiculty  in  holding 
that  a  general  devise  of  lands  by  the  vendor  in  a  manner  ineon- 
sistent  with  his  duties  as  trnstee  (ehargeil.  for  instiuiee,  with  the 
payment  of  his  (h'bts)  will  not  include  the  legal  e-itate  (A). 

As  Mr.  .Farnian  points  out  (/),  "  Where  a  mortgage  in  fee  is  fore- 
closed subsequently  to  tlie  making  of  a  will,  it  is  dear  that  the 
equity  of  redemption  so  acquired  will  not  pass  by  a  will  made  l)efore 
and  not  republished  on  or  since  the  1st  of  January,  IS'.iS  ;  and  it 
has  been  determined,  that  the  |K'ri<Kl  of  foreclosure  is  the  date  of 
the  final  order  of  the  Court,  following  default  of  payment  on  tlif 
day  appointed,  and  not  the  date  of  the  decree  (m).  Hut  thougli 
the  ecpiity  of  redemption  sidisequenlhj  acipiired  by  foreclosure, 
will  not  pass  by  the  will,  it  is  clear  that  the  devise  of  the  Uijnl 
esUUe  takes  efTect,  notwithstanding  the  mere  ae(pusition  of  the 
equity  of  redemption,  by  this  or  any  other  means.  Where,  how^- 
ever,  such  equity  is  purcha.sed  by  the  mortgagee,  and  he  and  the 
mortgagor  in  the  usual  manner  join  in  conveying  the  property 
to  a  releasee  to  u.sea,  to  prevent  dower,  for  t!;^;  benefit  of  the  former, 
the  devise,  being  in  a  will  which  is  subject  to  the  old  law,  will  be 
revoked  (n). 

"  In  one  instance  (o)  Sir  W.  (Jraut  hehl,  that  an  estate  devised 
after  foreclosure  passed  by  a  description  ai)plicable  to  it  only  as 
a  mortgage ;  his  Honor  thinking  that  the  intention,  though 
inaccurately  expressed,  appeared  upon  the  whole  will  to  give  the 
interest  in  the  land.  And  Sir  L.  Shadwell,  V.-C,  recently  came  to 
the  same  conclusion,  upon  the  same  devise  (/>).  This  was  simply 
a  question  of  intention,  as  the  testator  might,  of  cour.se,  if  he  chose, 
continue  to  de.scribe  it  as  mortgaged  property  ;  and  it  woidd  pa.ss, 
unless  an  hitention  appeared  that  the  devi.see  should  be  entitled 
only  in  case  it  retained  its  mortgage  character.  [Hut  a  mere 
general  devise  of  '  all  estates  whereof  he  is  seised  as  mortgagee,' 
by  a  testator,  who  afterwards  purchases  the  equity  of  redemption, 
shows  no  such  intention.     The  result  here  is  ademption  (7).  | 

"  It  is  obvious  that  the  question,  whether  laiuls  are  coniprii«'d 
in  a  general  devise,  must  frequently  depend  on  the  fact,  whether 

(t)  Dimes  v.  (Irand  .lanctinn  Canul 
V.mpany,  9  Q.  B.  4t>9,  3  H.  L.  Ca.  794. 

(m)  ThotnjhWH  v.  (Irnnt,  i  Mmi.  438. 
(«)  Ant*-,  p.   nil. 


CHAP.   XWI. 

DiHtiiirtinii 
wlicro  pur- 
I'lmso-mniii'y 
|'>ni(l  anil 
|H)i«<>*«iim 
L'ivrn. 


KITo't  on  (V- 
vis<'  liy 
iilorl|{UKc«  III' 

»lll>SCHUO!lt 

fiiriTloHiin-. 


(o)  Sitberschil'll  v.  Srhiolt,  3  V.  &  H 


45. 

ip)  Lc  (Jrus  V.  i'nrkrrtll,  ii  !Strn.  381. 
iq)   YardUij  v.  lIMind,  \^  K.,  io  K.i. 
428. 
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whether 

equity  of 

redemption 

bebaned, 

material, 

when. 

As  to  mort- 
gages in  fee : 

_  mortgages 
(or  years. 


„FAISEH   BY    MOKTU.VGEEH   AND  TBCHTEEH. 

adverse  title  (r).    A  q"^»"  j^  j^   ^jjat  lands  compri«. 

Sir  George  Downing  (.) :  .''f/J^'J^Vby  the  l^stato..  paa.. 

rp^^S  undTle  lumLnces.  a  relea.  oi  the  e,.t,  , 
redemption  was  to  be  presum^  0-  ^^^^^.^^  ^^^^,j  , 

"  "^f  7r  :.  The  Pofnt  f  material  at  all,  being,  wheth 
somewhat  different;  the  P«'"*' " J"  ^  ^^^  ^^  the  dat«  of  t 
the  equity  of  redemption  ^^^  ^^^l.^'^^^^^^^lev  would  pa«s  un.l 
will,  but  at  the  *-«*-7«  fXaT'denrination,  to  which  tl 
a   bequest   of    property   "^^^'^f  ^  "°^  ,  ^.u  to  contair 

belonged  at  ^"^^  ^^^^  J'^eholds  generally  to  H. 
bequest  of  mortgages  *«  ^•' ^  ,  ,^„^bie  at  the  date  of  - 

mortgage  f^.^^-"'  "JtatTri^ta"  pa^^  the  for. 

will,  and  which  wodd  at  thapen^h       P     ^.^^  .^  ^^ 

bequest,  havmg  ^^^^^  ^^^^^'^niZ,    irredeemable,    wo, 
of  the   testae,   °[   '^   nC   of   the   property,   pass   u„ 
by    this   «ha«8\^",*\"t      8„„t    it  mar  be  collected, 
the  bequest  of  the  ^^^^^\    n^'yVlor  (u^ ;  and  it  so 
the  opinion  "^^"^^f  ^^rtt'l^wS^  th« 

necessari^  to  ™«f  .    ,^  \j  ^         ticular  species,  carries 
general  bequest  ^J'T.^f'^ch  the  testator  is  possessed  o 

of  January,  1838." 

Purchaser        who  died  between  the   7tn  oi  /^  g      . 
-.  •-        January.   1882.  when  the  Conveya-n«  -d  Uw  o*  ^.^^^^ 
Act.  1881,  came  into  operation.     By  the  ^o^m 


(r\  Xnw  see  stat.  3*4  Will.  4,  e. 
97^  i  28  a^l  Vict.  c.  28 :  2  Hayes's 
fJu^    5.hc;.manci282;37&38 

r  -I,    ti^  ■    Att  -Gen.    v.   I  >g<>r,  8  >  I'S. 
N   S.  0«7,  antf.  p-  B73.  n.  («). 

r        -jL    110021  2  Ch.    859,   and   Be 
Lof^r,%f,   Pfnro-  v.  JWnrx».  ll«>4| 


Ch.    518,   *l>e   question   aroso  , 

KUC'-ossivo  intvstacies.    At  t  »■ 

ot  the  mortgagee  the  c<imtyo  . 

tion  wa.   not   statutj-   barre.1. 

was  held  that  the  land  paswHl  as 

ally  to  his  next  of  kin  -.the  si 

rniod  expired  dunng  the  M. 

one  of  the  next  of  km,  and  it ^ 

tlmt  his  moiety  of  th.-  lan.l  d. 

to  his  coheiressiB. 

(„)  8  Vea.  at  i>.  27«. 
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Act,  1874,  it  in  enacted  (stnt.  4)  that  the  legal  {MTHoiml  representative 
of  a  mortgagee  of  frcelioldM,  or  of  copyholds  to  which  the  mortgagee 
haa  been  admitted,  may,  on  payment  of  all  sums  seruretl  by  the 
mortgage,  convey  or  surrender  the  mortgaged  estate,  wheth<>r  the 
mortgage  be  in  form  an  assurance  subject  to  redemption  or  an  assur- 
ance upon  trust ;  and  by  sect.  5  (which  applies  to  deaths  occurring 
between  the  7th  of  August,  1874  and  the  1st  of  January,  187<i)  it  is 
enacted  that  upon  the  death  of  a  bare  trustee  of  any  cor[)oreal  or 
incorporeal  hereditament  of  which  such  trustee  was  seised  in  fee 
simple,  such  hereditament  shall  vest  like  a  chattel  real  in  the  legal 
l>er8onal  representative  from  time  to  time  of  such  trustee.  But  this 
section  is  repealed  by  the  Land  Transfer  Act,  1875,  s.  48,  and  in 
lieu  thereof  it  is  enacted  that,  as  from  the  1st  of  January,  187(),  upon 
the  death  of  a  bare  trustee,  intestate  as  to  any  coriM)reul  or  in- 
corporeal hereditament  of  which  he  was  seised  in  fee  simple,  such 
hereditament  shall  vest  like  a  chattel  real  in  the  legal  iK-rsonal 
representative  from  time  to  time  of  snch  trustee. 

As  regards  a  mortgagee,  the  power  to  convey  or  surrender 
under  sect.  4  of  the  Vendor  and  Purchaser  Act,  1874,  is  conlincd 
to  the  single  case  of  payment  of  the  debt ;  it  does,  not  enable  the 
legal  personal  representative  to  convey  or  surrender  in  case  of  a 
transfer  (w) ;  nor  does  it  apply  to  the  exercise  of  a  power  of  sale 
in  the  mortgage  deed  («•).  The  effect  of  the  mortgagee's  will  on 
the  legal  estate  may  therefore  still  come  in  question.  Aa  regards 
trust  estates,  the  act  of  1875  applies  only  when  a  '  j  trustee 
(lies  intestate.  His  legal  personal  representative  takes  his  estate, 
and  not  merely  (like  the  representative  of  a  mortgagee)  power 
to  convey  it.  If  there  is  no  representative,  the  estate  descends  in 
the  meantime  to  the  heir  {x).  "  Bare  trustee  "  is  not  a  term  of 
art,  and  its  exact  meaning  in  the  sections  above  (juoted  has  not 
been  finally  determined,  but  the  better  opinion  seems  to  b<?  that 
it  is  intended  to  exclude  a  trustee  with  active  duties  which  have 
not  been  performed,  and  the  performance  of  whi(!h  has  not  been 
effectually  dispensed  with.  It  would  therefore  apply  to  a  trustee 
who  has  no  other  duty  than  to  convey  the  trust  estat*'  at  the  cestui 
(jue  trust's  direction  {y). 


CH\P.  XXVI. 


(r)  He  Bruoh'  MorUjage,  46  L.  ,T.  Ch. 
81)5:  Kt  Spradbery's  MorUjuye,  14  ('li. 
U.  514. 

(If)  Re  White's  Mortgage,  29  W.  R. 
82<). 

(t)  ChrUtie  v.  Ovinglon,  1  Ch.  D. 
2"'.t. 

((/)  I'er  Hall,  V.-C,  1  Ch.  D.  at  p.  281  ; 


[.nnil  Tranii- 
f.r  A.t,  I87ri, 
«.  »S. 


Kllwt  of  tho 

nets ! 
ax  to 
mnrtgAKooa ; 


nn  to  triHtPo;. 


Who  18  a 
"bare" 
(nixtoo  ? 


sec  also  Re  Cimnimjhiim  and  Fmulimi, 
118»1]  i  Ch.  mi;  but  Jessil.  M.U.. 
iloubtol  wlulhiT  a  trustee  without 
intere.it  was  not  a  bare  Inisfw,  althougii 
ho  hatl  active  duties  to  perform, 
Morgan  v.  Swtinseii  Urban  Snuitiirii 
Aulltunli/,  »  Cli.  I).  582.  .S.e  l>.irt,  V. 
&  P. ;  William-,  V.  &  1".  181  n. 
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I.KVIHBf*  nv   M.>RT«AORK«   ANU  TB«->*Tr.R>*. 
,„,r  XXV..        The  law  with  regard  t..  tho  .levolution  of  trust  a.ul  m...,„.. 
'^^-^  e«Ut.H.  aH  regard.  ,.r.ons  dying  aft.r    ho  ^^^-^     i' 
Conveyan-in.  ^^^  j^,^^     „,  .„,  „„  ,„tin.Iv  new  f,.ot.ng  hv  the  .i-Hh  s-Hw 

^^'-  of    the    Conveyancing   Act.    1H8!,   wh.ch    enaets   as  foHowM : 

••(1)  Where  an  estate  or  interest  of  inheritance    <.r  hnute.l 
the  heir  as  special  o.T«,,ant.  in  any  tenenients  or  h..n.l..an,..„ 
..orporeal  or  .n.or,..real.  is  vested  on  any  tnist,  or  hy  wav 
mortgage,  in  any  ,>erson  solely,  the  «.n.e  shall    on   Ins  d... 
notwithstanding  a.v   testamentary   d.spos.t.on,  devolve  to 
iKH^ome  vested  in  i.i«  F"0"al  representatives  or  repre.-n  a 
fram  time  to  time,  in  like  manner  as  '^  •»-  -^  -":  ^  "'^ 
real  vesting  in  them  or  him  ;   and  accordmgly  all  the  l.ke  pnvs 
for  one  onlv   of   several  joint  i.ersonal  representatives,  a.  v 
„s  for  a  single  prsonal  representative,  and  for  all  the  p-rs., 
epresentativ's  together,  to  dispos..  of   and  otherwise  deal  . 
the  san^e.  shaU  belong  to  the  deceased  s  personal  representat 
or  repreB..ntative  from  time  to  time,  with  all  the  hke  inc.l.. 
but  subject  to  all  the  like  rights.  equit«.s,  and  obligations  . 
the  same  were  a  chattel  real  vesting  in  them  or  h.m  ;  and,  for 
purposes  of   this  section,   the   personal   representatives  for 
im    being  of  the  decea.sed,  shall  bo  deemed  in  law  his  lie., 
assigns  within  the  meaning  of  all  trusts  and  powers  (:)     (2)  • 
4  of  the  Vendor  and   Pu-.-haser  Act,  1874   and  sec  .48  of 
Land  Transfer  .\ct,  1875,  are  hereby  repealed.    (.1)  Uis  .><■ 
including  the  re^als  therein,  applies  only  m  eases  of  death 
the  commencement  of  this  Act.' 

The  Conveyancing  Act,  1881,  came  mto  operation  on  the  1 
January  1882,  and  inasmuch  as  sect,  m  and  the  repeals  ti. 
IZ^LZy  only  in  cases  of  death  on  or  after  that  da^,  .t  fc 
h^as  re'ga  ds  deaths  before  that  date,  sect.  4  of  the  Vendo, 
Puthaser  Act.  1874.  remains  in  fo.e.  Thu.  m  the  c^se  d 
mortgagee  who  died  between  the  7th  of  August.  18<4,  av 
31st  of  December,  1881,  both  dates  incl«snre,hu  personal 
sentativcs  have  still  power  to  convey  the  legal  estate  . 
mortgaged  proi>erty,  but,  until  they  exerc.se  the  power,  tlu 
estate  remains  vested  in  the  heir  or  devisee. 

Where  a  sole  trustee  or  mortgagee  has  by  his  will  app 
executors,  they  are  able  under  the  new  law  to  convey 
probate  the  legal  estate  in  all  the  trust  or  mortgaged  hered.ta 
,7,,;r  customary    or   copyhold   herediUments    to    which 

(:)  A-  to  .ho  effe<..  ot  these  wont..  ^  t1,ap.  XXIV..  anto, ,,.  !. 


Effect  of 

these 

enactments. 
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h'ntator  liml  Ih'om  iMlinitlfd  («).  F«>r  cxciiitors  j|privf  their  title 
uuii'T  the  will  and  not  i>y  virtue  of  the  [irohiite,  which  is  merely 
the  proof  of  their  title.  And  if  all  the  execut.irH  nhouid  die  uft<T 
such  c(»nveyance.  hut  without  hnvin);  proved  the  will,  their  art 
will  (itand  kocmI.  Their  title  will,  in  sneh  «  fa.-^',  he  siitlii  ieiitiv 
proved  by  lett«'rn  of  administration  of  the  estate  of  their  testator 
with  the  will  annexed  thereto  (/»). 

IJiit  a  <|ue.stion  of  some  importaiiee  may  arise,   where  a   sole   VVli.n- thrr.- 
trust**  or  mortgagee  has  died   intestate  or   without   hiiviii''  an    '■*""  P*' 
liDinted  executors  of  his  wul,  as    to  where    the  lepd  estate    is  ntiitntiv, 
v.'stwl   under  the  present  law   jM-ndinn    tl"'  grant  of    letters  of 
:iilriiinistration.     This  question  was  raised  l»y  Sir  J.  I'earson,  .1.. 
Ill  Re  PHIhuf'g  TriiHl»  (r),  hut  its  decision  was,  under  the  eireuni- 
stiuues,  rendered   unnece.s.sary  ;    his   fiordship.   however,  inclined 
to  the  opinion  that  the  words  of  the  statute  H«'enied  to  indicate  an 
intention  to  exclude  the  heir  aU^iKethe'.     It  woidd  at  all  events 
si'em  <  icar  that  the  heir  cannot  convey,  and  the  projKT  course, 
where  there  is  no  representative  of  a  deceasiMl  .sole  trustee,  is  to 
.il)tain  an  order  vesting   the  property  in  new  trust<'es  for  such 
i-state  as  was  vested  in  the  deceased  trustee  at  the  time  of  his 
.hath  id). 

Inconvenience  may  also  be  caused  by  a  testator  who  is  sole  Involution 
surviving  trustee  of  the  will  of  A.,  a  tempting  by  his  will  to  appoint  |,'[„V',^'w.r,.. 
s|M(ial  executors  for  the  purpose  of  executing  the  trusts  of  A."s 
will  (e). 

The  effect  of  the  section  on  the  devolution  of  trusts  and  jiowers  (jineral unl 
is  considered  in  Chapter  XXIV.  and  in  the  next  section  of  this  "!*<'*• 

'  fXt>Pllt<) 

itiapter. 


L'XITIltor'. 


Lands  of  copyhold  or  customary  tenure  were  originallv  within  <;op,vhoUl«  to 
'M'ci.  30  of  the  Conveyancing  Act,  IH81  (/),  but  tiie  Copyhohl  Act,   uTLln""" 
ism;,  enacted  that  it  should  not  apply  to  any  such  liind  veste«l  a'l"ii<t<'<l- 
in  ii  trustee  as  tenant  on  the  Court  rolls.     The  act  of  1887  was 
rt'iM'aled  and  re-enacted  by  the  Copyhold  Act,  1894  (see  sect.  88). 
The  result,  it  seems,  is  that  in  the  case  of  a  sole  trustee  who  was 
lulinitted  to  land  of  copyhold  or  customary  t<'nure,  and  died  b«»tweeii 


I'/)  I'ost. 

th)  Wcntw.  Off.  Ex.  82 ;  Urazitr  v. 
llndnnii,  8  Sim.  67  ;  sec  also  Wnnkfurd 
V   Wnnkiord,  I  S»lk.  299. 

10  20  t'h    '».  at  p.  433. 

'A\  He  Raet-.lrau-'t  Trnx!.^,  :U  W,  K. 
i".ll;  He  Williama'  Trusli.  3(i  Ch.  1). 
2;!l  ;    fiiirhitlmr  v.  Kfnnidy,  24  L.   K. 


Ir.  498.  Admiiiistratioii,  liiiiiti'il  to 
the  trust  property,  may  Im-  (rranttil  ;  In 
buniti  liiilhr,  [1898|  I'.  9;  In  /..,»,- 
RnteliiTe,  (ISiMtJP.  110. 

(f)  /iV  Pnrltr's  Trash,  [mH[  I  Cli. 
707. 

(n  II,  J  higher,  [18»41  \V.  S.  r,3  ; 
llnll  V.  ISinmhif,  .Ti  <li.  1).  1142. 


VIMti 


iMAr.  »xvi. 


Wli  re 
tniKl- "  '>»" 
nut  bt't'ii 
ailmittitl. 

Ihwiiw  ol 
c<ipyl>ol<l» 
hcW  in  tru»t. 


i««i  wa-  bv  .I..-  copyhoM  Act.  m',  aiv..t.a  o«t  ..f  th..  ,H.r. 

Xl  .«U...  «n..-^  in  th.  n.anti.n.  a  .^.vv.ya^  WH 
,...ae  by  the  ,.r..nal  .ju^ntaUve  ^  .  1  •--  ;  ^  ^^ 
triwtw.  who  ban  b»»«ii  mlmitt^Hl.  a\ inn  «"" «  •■•  i 

It  follows  that  whoro  a  hoI<'  trust*'  "»>  .  .  ,  • 
do  i  tt  copvholcb.  if  he-Ho  ae.i.os,  Wlu-tbor  th.  a.-v... 
ex  .1  the  ru.t  is  another  n.atter  (,).  Son^etun-^  a  t- 
XJ^his  tn.t  copyhoUU  to  tV  u.-  .rf  su.  .  p.™  .  .  n 
«hill  within  twonty-onc  years  alter  h.s  dea  h  by  a.,  a,, 
td  inlfault  of  and  until  sueh  apiKnutment.  1.  dev.ses  then. 
trustees  (/). 

It  wiU  be  notieed  that  sect.  3.)  applies  to  incorporeal  heredita. 

The  provisions  of  the  Conveyancing  Act,  1H81  s.  \,  with  ref 
to  the  con^pletion  of  a  contract  for  the  sale  of  realty  wh. 
ttndor  has  lied  before  completion,  have  been  already  referr...! 

UndXran..        It  seems  clear  that  the  provisions  of  Part  L  of  the  Land  T 
fer  Act.  im.    ,       1897  n.  do  not  affect  land  wluch  is  vested  nr  a  ,h  «... 
trusUH..  and  that  it  devolves  to  his  prsonal  repreHent.a.v 
Sei  ihat  act.  but  under  sect.  ..of  the  tWyanj.>«  ^e 
for  in  the  first  place,  the  Land  Transfer  Act,  ISJT.  is  .  v 
tV  intended  L  apply  to  land  which  <^^J:^^^f 
Uandinthes.ondl^a<^a.^w^..h^^^^^ 
representatives  under  that  act  is  to  dc      •       y 
for  the  FTSons  "  beneficially  entitled  thereto. 

is  n«do  ti.  Fhck  V.  floH-H." 
17  Jur.  t.97,  (Hum  v.  hi<h 
I)  M.  &  «!•  ''■'*•  »"^  '"  "" 
M'r.  Uforpo  Swct  in  17  .jur. 
274,  critioiMiiK  the  •Iw:'.''"" 
V.   Vouming  ViAU'je.     So..  «!■ 

vol.  32,  pp.  JkW.  «'74.  mm. 

{k)  Aiiti-,  p.  I'i-i- 
(0  Ante,  p.  .'4. 


Incorpote*! 

berwlita- 

menta. 

Completion 
o(  oontractA 
for  niv  of 
rvklty. 


(j;)  He  MilW  TrudM.  37  Ch.  D-  :'I2  ; 

40lh.  1'.  H-  ,,  ,  ^    i 

(h)  \Vol»t«nliolmp,  Conv.  and  ^.   i- 

Acts,  not.'s  to  section  :«». 

(i)  I'cwt,  p.  1)87,  ttiwl  l^^ltai'-  ^-^,V.- 
,  l-riaeiux.  Pnr.  14th  «l.t.on. 
vol.  ii.  p.  538.  As  to  th-  obj^t  an. 
..|K.ct  of  snch  a  .leyis.-,  «'•  »»>,;" ''";^ 
.larman's  Coiuis..  Korn.s  of  Wills.  8th 
iHlition.    p.    121    n..   wher«    ref.r.nce 


it 
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m 


.  II  u      V  \>  r 


klhcrcditiiimiit' 


m.    Whether  Tniat  can  be  performed  by  Devisee  of  Truit 

Bftet*.      I'Ik'  •"'«'  fditiim  »»f  thin  wttik  roiitaiiH'.l  s.iinc  i»l»wrv<iti(m!* 
hy  Mr.  Jarrnaii  (»w)  on  tlic  iii»(»',  llu-ii  ictinily  (Ittidcil,  of  CiHtkr  v. 
f'niwford  («),  in  whivli  Shmlwi'll,  V.-<".,  iifci(|(>i|  that  wlit-re  luiut    l»''vi«<'<- <>f 
wiis (lcvi*'<l  to  A.,  li.,  unit  (  .  iipon  (nwt  tliiit  fJu-v  or  the  siirviv<ir«  h.i.i  luml.i.' 
.,r  .survivor  of  thifii,  or  tin-  hciinof  the  smvivor.  <.||i,u|tl  ,*,.||.  a  il.-visi'f  '",""•'"  '» 

.  ,   ,  Hilt'  »■>   A 

(.1  the  survivor  »'..iii<l  not  t'xwut<»  th«'  triwl  .    the  survivor  oujilit,  ^m^•l.l<<f. 
as  the  V.-C.  jMiinU'd  out,  to  linvf  allowed  tli."  land  tn    i,"«fiid  to 
liH  in'ir.  wht>  could  huvo  extcut'-d  the  trust.     Mr.  .larutitii  thoiif{ht 
'ut  tho  raw  con*r«di<t»Ml  pn-vious  opitiioiiH  atid   prwlin'.  unit 
wi-nt  "  to  e8ial»l>'ih  a  ruif  ii'ist  um-onvfiiitMit  in  its  o|M'ration  "  {<i). 

In  f  V    -      ''f  //  'it'll  {/I      Ff.s.sfl.  M.H.,  uImo  di.sa|i|irovftl  uf  the 
(Ifcision,  .    'lit  wli'       real  fMtat<>  JM  d(>vi!4«>d  to  tru.st4>(>s  and 

tlu'irheii  i  >(ti  ;<i  sale,  tlic  trust  should  l)<»consi<l'rfd  as  amifxcd, 
not  to  tho  !  >•*  ;'-  I  Hi  to  the  fee  .simple  estate  tuLi  u  l»y  the  trustees, 
so  that  the  '  .n  be  executed  by  thi  dAviHeij  of  trust  estate.s 
of  the  .survivina  trustee;  and  he  tnMt..<|  <''••'  v.  ('mirfunl  as 
overrnled.  IJut  in  Hv  .Morion  and  HulU'll  !  y)  ,Janie«  and  Hajigallav, 
L..IJ.,  said  that  they  were  not  ]«r  ijiared  to  ilis.sent  from  ('nokv  v. 
Vnnrfimi,  and  it  sti''  applies  to  i>f-i-  not  within  .seet.  'M)  of  the 
(()ii\"yaneing  Acv.  's6\. 

In  comment  in,;  ts  Vooke  v.  Jraw/ord,  Mr.  Jurntan  objected  Mr.  .lannan  * 
til  any  distinction  being  made  between  cases  in  which  assigtis  are 
miiitioued,  and  those  in  which  they  are  not.  and  he  ex|)ressi>d 
the  wish  (f),  that  "  in?  'e:>d  of  adopting  un\-  such  distinction, 
the  Courts  would  establish  the  general  rule,  that  trusts  for  wale 
and  other  trusts  relating  to  p  estate,  and  which  are  not  sjM'cially 
re.stricted  to  the  trustee  per.-unally,  but  exten<l  to  his  represen- 
tiitives,  should  be  held  to  devolve  to  every  person  to  whom  the 


llimirv. 


(  ■•■  First  (Hi.  vol.  ii.  pp.  713  wi|. 
1.'  I.f  Sim.  iti,  whvTV  liradfui-tl  v. 
Mil' 'lit,  2  Sim.  2»M.  aixl  Tmriiimd  v. 
U !/.«.».  1  li.  &  .\ia.  r>OK;  .1  Mad.  2t>l, 
»n-  nfi-rrtsl  U>.  In  lliu  formor  oasu 
it  wan  hclil  that  a  tniHi  for  Male  vcntctl  in 
k.  ami  Ills  lieirx  could  not  lie  executtsi 
liy  ail  ai.<iKm«c  of  the  lirir  of  \.,  i.e.,  a 
ptTM)!!  to  whom  the  heir  in  lu.s  lifetime 
hail  lonveyed  the  estate.  But  l^onl 
Uiiirilale,  M.R.,  drew  a  diMtinelion 
lutwiin  such  iin  a«signm«nt  and  n 
ili'viic. 

(i>|  t'lntt  ed.  vol.  ii.  p.  717.  Sw  ::!si 
l>d\iils.  I'rec.  iv.  .VI  n. 

(;.)  l:i  Ch.  1).  774.  The  M.';.  went 
thniiii'li  the  authoriti(»,  iiK'li.itinj: 
Mntiliiimid   v.    h-.'H-fr,    14    Uri     T,M 


WUmr  v.  UeHHtll,  .■>  IJi-  (i.  Ii,  .Sin.  47."> ; 
H'lll  >•.  May,  3  K.  &  .1.  .".H."i,  and 
iStiini.i  V.  Aiixliii.  3  K.  &  E.  »)*"..  The 
raw  of  HiukIij/  v.  W ilkiHinn.  13  .lur. 
(J4U,  does  not  throw  any  li^ilil  on  the 
ouestion.  Tliiwe  eaw.s  are  .ilatiil  and 
eritiiizdl  in  larlitr  itlitiona  of  this 
work. 

(7)  l'>  Ch.  U  143.  .See  hI«o  the 
nniarksof  Stirlin;r,  .(..ill  A'  HiimNn/aiid 
Smith.  llH!t7|  2  ("h.  at  p.  XV, ,  bwin 
on  T^^^•t^^ ;  Williamx.  V.  &  V.  2HI.  eilin(i 
In  we  V.  lUrktH.  4  \<f.  !t7 :  t'nl,  \. 
]Vadt,  Itl  Ve».  27,  4t>,  47.  Hut  iis  to 
I  his  latter  ea-se  «!•<•  Hi  Sinilli.  |  I!HI4|  I 

'    Ii.     13<).    |><i..t, 

'')   Kir^t  ed.  vol.  ii.  p.  7l(i. 
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author  of  the  trus  has  Ucw  ^^  ^^n,,!,  „f  tho  trustee.    < 

to  restr.ct  ,t  to  the  »''"''';£"; ^  ;,  -,  ,„„e,ived,  allow,  .u- 
vcnience  .^.u..  ^  T  C^M  Uht  surely  adopt  it  witi 
general  doctrine  ,    an.l  tne  ^^^^^  ^^,^^^^  ^ 

going  the  length  "f. --^^'(^.^^rT,,^  would  be  a  suhstit. 

*^  ^  ?"■' rrt;;  is  Ininated  by  and  enjoyin,  .1. 
of  a  stranger  for  tl\e  person  onerat->s  onlv  to  rej; 

r*nce  ...  .1.0  -";';;;'^:J:J'- '.re  I™  .Wcy  c.„  »o  ,, 
thr  lr.n»m,>.,.o..  nt  th.  Jt.U  .  .^^  ^^^^^^   ^__^^, 

WH™  ..-         «'•  ,•'•".■«"  '  'ri,th.'      v..,v  l.o...  giwn  .-.  .~-..«-> 
i,„nQ.Bl.»    goncml  praicple  M«  .»  »«        „ '.   ,v,.  „„,t  nroiwrtv  i, 

—  Lb...  .he.  .o  ^•'j^jJt^^Z^Z.^^ 

«...  .he  po...  i-  o,.e  -I'"'.-'"    ;,  7c    rW  l«ie  p,». 

,nj   trustees  ^^^^^  ^^^  ^,^^  ^„^^,  ,„„,„ 

exclusion  of  the  Hoiaeis  oi  ^  This  doctrine 

expressed  in  clear  and  apt  language     (.)•    11»«  ^oct 

jt:;ttofoid.  iut......ia^^^^^^ 

of  a  sole  trustee  merely  take,  the  pUtt  oi 

V  V 1  v: 


Effect  ot  Con 
vovancini; 
Act,  1881. 


r,.*^m  1  (;h.p.  14».  ThiM,.u-st.onwhoth.r 

"  l**'\-g'      „  ,!i,o\H="a  .•U.-wllvr.'  («cc 
to  llu'  utnOi:  ih  Hir-t  11 

t'h»l>l'r  XXIV.). 


(t)  Ant.-,  <'t«»l'-XV^-' 
,ho  .-aso^  ot  «.   ir«;rf."";-, 

12.  ami   «'■    K""""'i/'  "    ' 
1  Cli.  281".  «!•"  ii'fcrroil  lo. 
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tliiit  if  land  is  given  to  A.  and  B.  uimmi  trust  for  suU>,  tin-  iKMsoiial 
representatives  of  the  survivor  canii  ■■  sell  (ii),  siuy  nion>  tlian,  in 
a  case  bt^fore  1882,  his  heir  (.-ouUl  have  sold  (»')■  lint  if  the  devise 
is  to  A.  and  B.  and  their  lieirs,  or  their  heirs  and  assijfns,  then 
the  ijereonal  representatives  of  the  survivor  ean  sell  (w).  In  the 
setond  place,  it  is  now  not  oidy  unnecessary,  but  also  useless, 
to  make  any  devise  of  trust  or  mortgage  estat«s,  except  in  tht^ 
case  of  lands  of  copyhold  or  customary  b'luire  to  which  the 
testator  has  been  admitted  (/).  It  has  indeed  been  suRpested  (7) 
tliat  the  section  does  not  take  away  the  power  of  devising  real 
estate  held  in  trust,  and  that  such  a  devise  l)y  a  sole  trustee,  t(» 
iH-rsons  other  than  his  executors,  woi-.ld  create  a  dilKcidty  as  to  the 
extcution  of  the  trust  by  the  executors.  It  is  submitted,  however, 
tliat  the  section  does  take  away  the  po.irer  of  devising  trust 
estates,  and  that  its  effect  is  to  enable  the  personal  representatives  of 
a  deceased  trustee  to  exerci.se  all  trusts  and  powers  which,  under 
the  old  law,  he  could  have  transmitt4?d  to  a  devisee  of  his  trust  estate. 


9S1» 


«ii.\r,  \\\i. 


Ill)  He  liujltby  and  Honk  111  L.  K.    Ir. 
Mti-.Re     Crundrn   tind    Slnu-,   |l'.M)ltl 

I  Cli,  tww. 

(r)  See  Rt  MorUin  aitd  Hulltll,  I't  Cli. 
U.  143. 
(ic)  iSiv  Ue  PixUin  and  Tuivi't  Con- 

I I  ■III,  4t>  \V.   K.   187,  where  the  deviso 


imluiiiil  the  luiis,  nnil  tli''  |H)Wir  of  sale 
waj  e.\er(inal)le  l)y  tile  IriiHleis  fur  llie. 
time  Ix-ing  ;  .•«■■■  /<■  I'ruiidi  11  Hud  Mi  ii.r. 
supra. 

(r)  \V'i)l»l<'iiliiiluic,  Coiiv.  &  S.  L. 
Acts,  88  ;   Challis  &  H<m«I.  10(». 

(y)  Williams.  V.  fi  V.  -.'S.-.. 


^V 


(  1390  ) 


( Uiii-ial 
wonln. 


Dictmii  of 
Kimli'relty, 
V.-V..  a»  to 
niraiiinu  of 
"(wtatc' 


(ilAPTEH  XXVll. 

WHVT  OENKRAL  WORDS  CAKUY   REAL   ESTATE. 

M<i(i' 1  IV.  ir/" '/"'»• '■<■'''■"""'''''" ''"' 

1.    I'riliiiiiiK'ni    •■;;•_■,•■; ■■  \,iiiiri'  «j'  /,i»ii("''"iii 

oHy."  A'..  "•'""".'■,"■  i,,i,n.>  ,><:.  hi,>'l     ... 

'-"'    \M'l<-''-r>Vl»"  ^'-        ^ „„     .„,„.    ;„.,./.  /,;, 

„j-  IW^OK'llu  .....■■■■■■■     ■•                      f„rn-  uj    fiwh:-!,  I"  i"- 
111.    \\'l„ll,n-     r.'Mr,<umlh,i  ,  ./^^^^^^   ,^.^_,    ,,_,,,,,„ 

>  •  1 ',  H  l>i    1 

rii(or>ihip ' 

I  Preliminary.  If  a  toHtator  j-ivos  all  his  "  ostat..,"  or  a 
■^  .  n,,K  rt-  the.,  words  will  prima  face  carr.v  lu.  real  •• 
,.       :;    r'e  sufficient  to  include  both  real  a.ul  i>ersonal  en  a. 

It  istrue  that   in  D\lhHmm  v.  Mosekif  (h).  K.ndersle.v, 
qualified  the  Rcneral  rule  .   he  saul  .       ^ 

th    .-ift   the  <.f!eet  of  the  word  estate,  coupled  with  othe. 
t   ts      ^    h    other  words  would  without  the  word  e.tnt. 
Z^n    \.  pass  the  whole  prsonal  estaUs  the  word  .. 
te tliderec   as  used  .o  effect  a  complete  i«>ssmg  of  the 

/hut  ,f  the  other  words  are  suffic.ent  to  pass  all  the  p 

:S^'th  :    l'  word  estate  must  be  read  as jtended  t„  ^ 

1     .tate  ••    The  s,.cond   rule  ap^R-ars  to  be  based  on  a 

;:;.:::rofreiusdem  veneris  ,.inc.pleo|con^^^ 

a,,^,,,  bv   Lord   Hanlwicke,  when    he  sa.d    that   n.  a  .m- , 

;r„l- mortgages,  hous^-huhi  g^als  and  estat.-,    the  woul 

V.  Duke  01    '*'>»'"'•   \tfn-^o  ^A  (b)  1  Wat  p.  O-U 
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mil 


Wdtilil  l)e  restraiiu'd  to  jtorsonal  cstjitf  (r).  I'»iit  tin'  iniMlcrn  <  n\i-.  xwii. 
.■iisos  do  not  ri'cojinizo  the  rule  .statod  l»y  Kiiidi'islcy,  V'.C.  ;  tlio 
assumption  is  that  wIumi  a  man  nu.Kt's  liis  will  he  d<«'s  not 
intend  to  die  intostato  as  to  any  part  of  his  pro|i<Tty,  ami  such  a 
iri'ncral  word  as  "  estate  "  has  its  full  meanini;  (liven  to  it.  unless  the 
niiitext  dearly  restri«-ts  it  to  jHMsoiial  pro|H'rtv  ((/). 

The  same  principle  applies  where  the  word  ""  pro|M>rty  ''  is  used  (v). 

There  are  other  expressjiins,  such  as  "  my  fortune."  "  all  I  am 
worth,  "  or  the  like  (  /'),  whidi  will  |>ass  the  whole  ol  the  testatoi's 
real  and  ijersonal  estate,  uidess  tlie  context  shews  that  tlicv  aie 
uscil  in  a  restricted  senst-  (</).  So  the  appointment  of  a  p<'rsou 
as  the  testator's  "  lu-ir  '  may  ojH-rate  as  a  geneial  devise  of  real 
.state  (A). 

The  (juestioii  what  will   pass  hy  a  specific  devise  «>f  •■  land," 
III  ,t  •house,"'  "  farm,"  &e.,  or  of  the   •  rents  ami  protit.s."  oi   1 
■  us«  and  occupation  "'  of  land  or  houw,  &(^,  is  di.Hciisseil 
(  hapter  XXXV. 


I't.il"ily.' 

I''iiitiiiii'  " 
ami  tillii  r 
iiiliiiiiial 

rx|ircs-«i(ill>. 


or 

Ihe 
in 


I'l-stMiitii-il  liy 

AHSfM  l.ttilMI 

with  |«TMm 
iiiiv. 


II.  Words  "  Estate,"  "  Property,"  &c.,  whether  restrained  by  wh.  i. 
Association  with  Words  descriptive  of  Personalty.    '"  it  is  oh- 

vious,"  says  Mr.  .larinan  (»), ""  that  the  (juestion,  wiiether  real  estate 
[irtsses  under  a  devise,  cannot  occur.  Hnle.s.s  the  testator  has  either 
used  termsnot  properly  and  technically  de.scriptive  of  such  pro[MTtv. 
(ir  else,  thonj^h  usiiifj  terms  properly  applicalile  thereto,  ha.-^  <  leatcd 
(Idiilit  by  their  position,  or  their  improper  use  iuothiT  parts  of  the 
will.    General  e.xpres.sion»,  when  collocated  with  words  dcoriptive 


l< )   Tiltry  V.  Simimnil.  2  T.   It.  Ii.">!t  II. 

I  iii-il  p«iHt,  p.  !M);{. 

((/)  Sc(!  htfllis  \  Slnllilf,  I"  li.  Cli. 
ITS,  when'  Me.«sri*.  Wol.MtfiiliDlmc  aii<l 
Viiicint'-^  nnti'  ill  llir  m-iiiiuI  anil  third 
rililiiins  iif  this  work.  HtatinK  that  the 
iiioilirncaH™  are  fouiiili'i)  on  a  primiple 
«1mi1i  in  inp(>nsi><tent  with  thi'  ilu.  trini; 
kill  down  hy  Kinilorslcy,  V.C.  »«.« 
nti'd  and  approvwi.  .S-o  aUo  Smiflh 
\.Smi/lh,  MnynroflliimiHoHW  llixlmti)n, 
,mil  other  caHOB  cited  p<),st.  p.  II'.MI.  In 
till-  older  ia.-«'  of  Smlt  v.  Allxrry  ([Hist. 
|>.  WH).  the  I'oiisl ruction  suftjiivti'd  by 
l/inl  Hsniwicki-  wii-s  cxcluditl  by  the 
miilixt.  The  profKirtition  laid  ilowii 
tiy  KiiidiT-'Icy.  V.C.  in  !>' Ahtiniiir  v. 
1/riM /« y,  was  citi'd  with  approval  Ity 
Hiiiklry.  .I.in  Kiil>!/-Sm:lh  v.  Puni.fl. 
Ilimi  1  Ch.  483,  whcn>.  however,  ihe 
|wint  did  not  arise,  as  the  other  words 
wi-ri'  -Hiiitii-icnt  lo  pji,*M  the  personal 
•■state. 


^»)  Jams  V.  .Stiiiinr.  'i  I.  .1.  Ch.  M7  ; 
M,,rri.iiiii  \.  jl„i,ii,,  4  111-  t;.  .t  .'S.  i;u  ; 
hiflux  V.  Sl,miii.  17  Ir.  Ch.  178  ("  the 
rcniaimli  I  ot  my  pi(i|i<riii'^,  di  l)i  ntiiics, 
fiinditl  and  Kccnritios  "i  ;  lii  <lrini- 
irifh  Uo-^iiihil,  2(1  I?,  a.  4."i«. 

( / )  See  liiiriii'i  V.  AthliHiiiin,  .">4  I..T. 
4ti.1;  HiirUj,  v.  Jinxim'in.  I  Hr.  CA: 
437.  iinil  other  ca~ir<  citinl  post,  p.  Hill. 

(7)  '■  Patrimony  "  would  prohahly 
have  the  sauie  ineaninir.  In  Konian 
law,  fKitrimonium  meant  not  only  that 
which  IS  dcrivid  liy  iiihcriianii  Iroiu 
a  fatlur,  lint  also  the  whole  private 
property  of  a  man  (llirkwii  .Man.  I.at. 
s. v.).  anil  "■  patrimony  is  often  used  in 
this  sense,  Init  the  wonl  may  of  courHu 
1hi  used  in  a  re«(ricl«-<l  si'iiw ;  wi^ 
Manniix  v.  ilrii»n\  I,.  |{.,  14  K<|.  4,">l>, 
<iV(»f>  v.  '.'i/>«.  r>  Ir.  Ch.  iX 

(h,  Ante,  p.  82 

(i)  First  isl.  p.  t)57. 


Wlu'ii  not 
n-»trftincd. 


,^  WHAT    .KNKKAU    WOH..S    <AKKV    KKA.    ^ATK. 

f       ...,.„al  ostaU-   are  s..ineti.ui's  r.-stiainwl  by  tliat  as..,Hiat 

^^^^^^^^  t   ;  ;       ..  r:.„u.  siH.ci...  a«reoably  t..  tW  n.axi.n  ..... 

L        and  accordingly  wc  luul  many  .n.tanc,..  cs,.na  v  an. 

X  elrlv  authoritien.  in  which  the  worJ   «^^.   and  ...l.r  s 

ernr   early  capable,  ,.:r,7,«.  .u,«,  of  comprehendnjg  realesta,,- 

haTbeen  retrained  by  the  context  to  ,>ersonalty 

v' bitances  of  this  mode  of  construction,  Mr  Jarman  o  an. 
ind    a"   -veral  ca«es  (A),  many  of  which,  .t  ,s  ^-^^:^:: 

the  contrary    i-u     i  .^       ..      ^^  ,i^e  words  m  another  . 

:r  ur:^irsx^^^-tion  i..  ,iveu  to  the,.,. 

than  that  which  1"'"^'  j  ^j     expressed  in  the  r,„i 

frciuently  m  a  s^-nse  ^^^^   ^^  ,,„,,d  be  obs- 
anil  therefore  renders  them  moiHianvi^. 

.^n?    he  words  ,mder  consideration   include  land,  s.n. 

,.xp„«,ioM  lo  Fr.on.1  e.ttlo.  th.-n-  nu».t  '^  «    ''"  '"^ 
•        <••       ;.,    ihA   will   so    to   confine  them,   tor   wiu 

proFr,  i.e.  their  unrestricted  sense. 


Casos  in 
wliieh 

llfiK'ral  woiila 
h»ve  been 
iH'ld  to  be 
uiirfstricted. 


t;\  Hiirnn'  v.  rnlrh,  supra. 
U7  an   4  W.  SirW.  .lones  38«) ;  /^/.f^  v 

f"  Kf«^i."«VeH.    137;    BM   v. 


Perkin.',,  2  Atk.  102  ;    M>f  <». 
r,«,i,    2    B.    &    P.    N.    H. 
.larmft'is    criticisms    on    tli. 
wmbefoumlinallthrprovim 

of  this  work,  and  some  o 
reffm^l  to  laUT  in  tlus  «'!iapt. 


(m)  2  T.  B.  65»,  n. 


WHKTHKR    RKSTRAINKH    BY    WOUDS    KKSCHIITI VK   oK    I'KHSONAI.TV. 
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"  Thim,  in  Terrell  v.  P<i</r  (h).  wlicic  tlif  testator  Ix-fiucatlu'il 
certain  lej^acios,  and  devised  some  lands,  and  tlien  devis4'd  as 
follows  :  -'  All  lie  rest  and  residue  of  my  nionev,  }{oods  and 
rhatt<*ls,  atul  other  eatnte  ithfilsoeirr,  I  give  to  .1.  S.,  whom  I  make 
my  executor  ' ;  it  was  held,  that  the  lands  Tiot  ])reviously  devised 
[)assed  under  the  latter  clause. 

'■  So,  in  Scott  V.  Alherrij  (o),  wliere  the  t^'stator,  '  as  touchinfi 
the  worldly  estate  it  had  pleased  (Jod  to  bestow  '  upon  him, 
(levis«>d  in  these  words  :  "  1  jjive  to  my  cousin  T.  S..  all  that 
my  parcel  of  land  lying  in  \V.  A.  IttMU,  I  gave  to  my  .said  cousin 
T.  S.,  my  wearing  apparel,  linen,  books,  (/•///(  <(//  other  tnij  estate 
iihdlgiH'ver  and  wheresoever,  not  hereinbefore  given  and  beipieathed  ; 
and  him,  the  .said  T.  S.,  T  nnike  the  sole  executor  of  this  my  will  for 
[Hrforming  the  same.'  The  question  was,  whether  the  reversion 
in  fee  in  the  lands  in  W.  A.,  before  devis«'d  to  T.  S.  (/»),  which 
were  copyhold  surrendered  to  the  u.se  of  testator's  will,  passed 
under  the  latter  devis«*  ;   and  it  was  held  that  it  did. 

"  .\gain,  in  TUleij  v.  Sinifimn  {»/).  where  a  testator,  after  declaring 
his  intention  to  disjMi.se  of  all  his  worldly  i-state,  and  making 
s<veral  devises  to  different  ])ersons,  devised  all  the  rest  and  residue 
of  his  Humeij,  ijixhIs,  chattels  aiid  estate  irhntsoever  ;  I^ord  Hardwick*' 
held  that  the  fee  passed  :  he  said,  where  the  t'ourt  had  restrained 
the  word  '  estate  '  to  {K?r8onal  estate  only,  it  had  been  where  the 
intention  of  the  testator  that  it  should  l)e  .so  \i.s<'(l  had  a|>|)eared  ; 
lis  where  it  had  stood  coupled  with  a  parti<:ular  description  of 
|iart  of  the  perwmal  estate,  as  a  bequest  of  all  mortgages,  household 
jioiids  and  estate,  in  whicli  the  preceding  words  were  not  a  full 
description  of  the  jHUsimal  estate  ;  that  if  the  testator  had  said, 
■  .\ll  the  rest  and  residue  of  my  jwrsonal  estato  and  estates  whatso- 
ever,' a  real  e.'^tate  would  have  ])assed  (r)  :  tl.at  this  be(|ucst 
aimiunted  to  the  same,  for  tlu'  word  '  chattels  '  is  as  full  a  de.scriptiun 
of  the  jiersonal  estate  as  the  words  '  })ersonid  estate  ' :  that  therefore. 
iilii  II  he  had  med  irords  comprehendiiuj  aU  his  iH'rsotud  estate,  and 
thru  iiitide.  use  of  the  word  '  estate,'  that  word  would  carri/  a  real  estate. 
That  the  word  '  whatsoever  '  was  used  here,  which  was  the  same 
as  if  he  had  said  of  whatever  /,  iW  //  he  ;  and,  if  that  had  Im-cii  I  he  case, 
it  Would  most  certainly  have  r-arried  the  i"al  estat*'.     He  observed 


I  IIAl'.    XXVII. 


"  Moiipy. 
i;ix>Ih  mill 
(halt)'!',  anil 
itlhir  (■■■</*i/#'." 


"  Wrnring 

Hlipiiri'l.  &i'., 
u  lOi  lilt  iilhtr 

nil/  Klutr." 


"  Ui'p<i<liic  iif 
iiiimoy, 

rlmtlcN  mill 
iKliile  wliatMO- 

CUT." 


(n)   1   Ch.  Caa.  262,  1   Eq.  Ca.  Ab. 
2(Kt,  <■.  1 1. 

(..)  Ciini.    :i:J7,    8    Viii.    220    \<\.    U; 

MX  iilso  Aiihrey  v.    Miitdlelon,  4  \'iii. 

All.  4110.  pi.  ir>,  2  K.(.  ('«.  Al>.  4U7,  !"!■  Hi 

/  '  A"  to  inilffiniti'  ilcvif^cs,  ace  ('Icip. 

I       VOL.  I. 


XI.V. 

(7)  III  Chanii TV,  174t'i,  liifurc  r.iinl 
H.inlwicki',  stHtiii  2  T.  I!,  li.Vi.  11. ;  aixl 
SIC  I  Ciix,  :!(i2. 

Ir>  Am  111  llil^,  >.r.|.  ./..,,. .  V  It.J.j,,^..,, 
:t  V.  V.  I).  .'144. 


Ijinl  Flanl- 
wi'ki'i  n- 
liaiK  .'  iijHiii 

llll    III!  t,  lli.it 

I  111'  iitliir 

'.VnnU  wiTC 

ii<i<'i|iiiili'  111 
i|iv«ril«'  llu> 
|><  rsiiiml 

i-t»t.-. 
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(HAP.  ^xv^. 


"  llOOtlf,  CM- 

tatr:<.  iMinil". 
debt  I*." 


RcsiduP  ot 

rt-nl  niitl 

afttT  «ii 
c-xpn»s  >li' 
of  lands. 


Hcniark 
11, Kjiin  V 


,,.,r..".»./>.«-:v,---:;;''rr;r;; 

and  lu.  thounl.t  .-.ml-l  n,.,  U.    '''''♦'■.•,..  ^,,i,j,  ,,.•  ,11,1  . 
..s.  in  tl.at  ...  th.;n-  was      ';  ^  ^,^. -"^^  ,,,..„.  „„,  .„ 
think  omia  ,l.stn,>!U,sh    ..     »        "  .    „„,,  „„  „ 

-:t';;;i'::',:i'rt;i'>....-w"-- ..,., 

testator's  real  .-stat.-.  t^ntat.M  (jaw  t.. 

o^r:';;;';: k-'^'-:-;;*:,:::  ■ 

i,  .-i,i,  w..ni.  "1;''-''  •  •    ' ;  ,,,„  ,,,  „„„„„■„  „$. 

therefore,  passed  hv  ^^^J^^'j^^^r,  after  eo.nmenen.,  h 
"  »»  //"<'"»  ;•  -^''f  ;:       :  U;Sv     ubstance,-  dev,sea  e 

and  resuluc  ot  nit  m  fin  ^    .  ,,,..^j  ,, 

/  „/•'     It   waH  contended   that  ine   wuim 
/K„«wn/  <;/.      "   ^''«  J     .  beciueath,'     < 

proiK.rt>-  ,    '  "      ';         ^^j  „,,.  ^.,,,,„,,-,  real  and  ,HMsonal 
This  iH  a  sti     „  ^^^^^  ^j^^,  ^,^^^1  ,.,„,„,. 


on 


(.)  1    Con,   a,i2;    «x  al.o  .Sm-'A   V 
,,   t      •>  »    HI   444;   Woe  d. /">»"■""'■" 

/,;,,(« H. '.»«»..  447,  n;  A. «7^■'^''^" '"• 
4  Moo.  &  Sc.  14»,  .'i  him.  4  .  • 

(0   Wl.ivh  !a-  diiim.n...Ht.d  T.rW;/ 

'''■;Tco«1..2-.K..3B.l'.C.Ton<l.:W8  = 
Jld-o  llovd    r„rnn,,U.n   v.    /.'..nn^-.. 


22  I..  .»•  Ch.  2:M>,  wli.iv  111. 
priviou- dfvi«'  "f  li>'»'- 
(i)  It  wartfollow.il  in  ;.'■"' 

s.Lm ^y\^:^ 

IkM  d.  r/(i7/'..K   V.  H'"''.  1 

.•41  .     n„   d.  //.>!•  V.   I>r>< 
Scl.  448  ;    /»»*'  >'•  ""»'  ^-  '■ 


WIIKTHKK    RF.STHAISKK    llV    Wnltlis    lihX  CIITIVK   nK   PKI(S<)N M.TY. 


\m 


In  (Iraifson  v.  Alkinmin  (j),  a  tt'slatiir,  piffacin^  his  will  with  <inr.  xwii. 

the  expression, '  as  to  all  my  tt>ni|i<)i'al  estato."  jiavf  certain  Icfjaeies, 

and  (lirectt'il  A.  ti>  sell  any  p;irt  <if  his  it'al  ami   [MTsonal  estate 

for  the  payment  of  !iis  ilelits  and  h'^jaeies  ;   and,  us  to  all  the  rest 

of  his  ■  tjuodi  and cIuiIIi'Ih.  renl  niul  jwrsimnl,  wwenhli-  mul  inntum'nhle.  •■  CckmU  mul 

iia  housfi.  (mrdcm,  Uncmvnls.  share  in  the  Copperas  Works,'  tStr..  <'"'"''■'■ 

.  '  '  i.iil  mill 

he  tiave  the  same  to  A.  Lord  llardwi('kt>  hehl  that  this  devi-ie  imthohhI,  ah 
carried  a  fee,  thonph  he  did  not  tiiink  that  the  words  '  >»o<h1s  and  ''""■•"^•*' 
I'hattels.  real  and  |M'rsonal,'  would  have  included  the  lands,  if  the 
devis"r  had  not  pone  on  to  explain  himself  by  the  suhseipicnt 
words,  '  as  houses,'  &e.  (y)  ;  ['  all  t!ie  rc-.t,'  &e.,  he  thouj^iht  plainlv 
iflaied  to  somethinfj  mentioned  before,  and  that  mentioned  In-fore, 
which  he  was  about  to  dispose  of,  was  "  all  his  tempoial  estate,' 
which  |)a88es  a  fee  when  the  testator  has  one.  | 

In  Flftrlier  v.  Smihm  (;),  a  testator,  after  dire(tin«;  all  hi.^ 
de!>ts  to  b('  paid,  pive  to  M.,  his  wife,  all  his  household  };o(k1s. 
kc,  and  a  legacy  and  annuity  :   and  then  pioceeded  as  foUows  :  - 

The  profit  of  my  fimr  shares  in  the  Corn  Market  during  her 
life  ;  also  the  ineonic  and  profit  of  my  estates  as  follows,  during 
her  life,  my  lands  lying,  iVc.,  (enuuK'rating  them.)  as  also 
the  residue  of  my  |)ersonal  estate  to  Im-  laid  out  in  Bank 
Ai'.nuities  :  and  then  my  wife  to  have  the  income,  diirinsj  her 
lift'  only,  of  this  and  the  estates  before  mentioned  ;  and  after 
her  decease,  as  follows:—!  give  to  \V.  the  incom<'  of  my  four  u.nliy imi»h>-<I 
-hares  in  the  Corn  Market  for  his  natinal  life:    and  all  the  rest  .';>■ '•''; *':r' 

f  nil/ entatex,  with  all  moneys  in  .securities,  to  be  divided  in  ecpial  iililmiiKh  tin- 
sliares,  to  '   B.  C,   &e.      The  tpiestion   was,    whether  the   rever-  rXL*"!!-.! 
sionary  interest   in   the  shares  of   the   Corn   Market,  which  were  'xilusivily  of 
freehold  of  inheritance,  passed  to  B.  C..  &c.     It  was  contended  su'liil"'[. " "  "^ 
that  it  did  not ;    for  that  the  word  '  estates  '  in  the  last  clause 
must  have  the  same  signification  with  tiie  same  word  in  the  first 
clause,  where  it  could  not  possibly  extend  to  the  Corn  Market  ; 
but  the  Court,  relying  much  on  Tillei/  v.  Simjisim,  iield  that  the 

reversion  in  fee  passed. 


&  Wcls.  iM.  The  rule  as  stated  by 
Mr.  iliirman  is  Btill  reiogiiizi'tl  liy  <lic 
riiuii.-<,  !iiil  it  i.t  Hppliitl  \rM  iiilli  xilily 
thiin  »h(  !i  he  wrote.  See  //<(//  v.  H'lll. 
(iH'.r.'l  1  ell.  :)(>!.  anil  other  ea.ses  poril, 
s.  VI.  It  woul'l  jierlmps  1m'  niiir> 
lui  urate  to  say  that  tliu  woril ""  elleel.-* ' 
iirini.i  fari,  iiicin.-; personal  estate  only; 
we  Hawkins  on  Wills,  'tii. 

(.-)  1  WiN.  :j:t:!. 

(i:5 


(,'/)  'If.  without  the  wonts  '  hou-i-^.' 
&<:,  the  ijiAi-^c  wonlil  n'lt  havi'  inrrinl 
leal  iMati-,  it  i>,  ilillli  nil,  lo  linil  n  ...m^. 
faetmy  urounil  for  ijiviii^  to  thi'  ih mkii- 
the  f(i.  Ili-i  lonli-liip  Minis  to  havo 
ri'linl  more  upon  thf  inlrinliiitorv 
wonls  for  tilt-.  piir|««c  than  is  consistfiit 
with  later  aiitr.orili. .~.  Sn-  mlia." 
( .Notr  l)v  .Mr.   larnian. ) 

(:)  2T.  K.  li."ifi. 
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CHAP.  XXVII- 

•'  Ooods  anil 
chattob, 
rightn.  cro- 
(Uu,  pcrwmft! 
md  tttitumeH- 
tary  tslale" 
held  to  pass 
land. 


Residue  of 
"  money, 
utock,  pro- 
1,erty,  and 
cflccU,"  held 
to  carry  a 
fee. 


Circumstanct 
of  there 
being  a  prior 
deviitc  of 
landH. 


,,ut   <-.r.SKRAf.   WORt>.  CABRV    RKA.   E«TATK. 

. ,       r  Hin  M  a  U-stat^^r.  aftvr  i.rofacing  hi.  will  will 

the  words.  •  as  to  my  -^^/^uU  the  residue  of  hin  •  ,o.«l 
freehold  lands,  gave  ""^^  "*^*l3    ^^     .  „,„;  «..ramr»Mr„  p.s/'./.'  >rh<H 

was  held  to  pass.  ^j^^^^  ^p,,.  also  the  piefatoi 

"  In  a  subsecitient  case  (6),  wn   ^  ^  ^^^^_^^^  .  ^^^^^^  ^  ^^^.^,, 

expressions,  '  as  to  my  temporal    sta    s  ^^^^^^^^  .^^  ^^^    .^^  ^^^^ 
of  all  the  testator  s  lands  to  J.  C.^,  ^^^^^ .  _.  ^^^^j  ^,,  , 

lands  was  held  to  pass  to  »»"   "^^^     j  ,„,  ,„I  „./,„.,./. 

rest  and  residue  of  my  g^^^^Jve  and  be  ixUth  unto  the  said  .1.  ( 
estate  ami  efTccls  u-hatsoem,  I  g.vt  a  an   f 

whom  I  make  whole  -f-^'l^'^^'^^X  estate,  in  the  two  pio.. d 

.  As  to  the  Uttle  ^"^  ^^^^^  t  f  Uows ' ;  and,  after  sev 
intrusted  me,  1  dispose  thereot  ^  ^^  ^^^  ^^^  ^^^^_  ^^^ 

devises  of  land,  concluded  ^^'''-      ^  ,    „,^  effects,  of  . 

,nd  remainder  of  my  ^;^t:j:;':^^..^,  I  leave 

Uind  and  nature  socvu,  at  t  ^^^^^^^^^  ^^^^^^  ^^^.       ,,,,, 

bequeath  the  same   and  ev  Jl^^^^  ^^.^^  ^^^^^^^^    ^         , 

and  my  nu^e  S.,  fo    t       ^     l       .  ^^  ^^„i  „,.  ,i,. 

and  share  alike  ;  and  ^  ^^  ^^    >^^,^  J,,,,^,  and  likewise 

and  my  said  niece  S.,  execim  ,^  ^^^^  ^^^^^^  ^,^^^  ^^.^j  ,, 

and  ecpial  residuary  l^Sa^e.,        •^'  ^jj    ^j^rough   considere 

passed,    which    -"^'^'Intt  nee  "f  the  testator  havin, 

I  strengthened    >^;. t^^;;"^  monev  to  be  laid  .ut  . 

preceding  part  o    his  w     ,  ^^  ^  .^  ^^^^^^^  ^^.^j,  ■       ^,„^ 

,,,,hase  of  la..d        >  be  ^.^  ^^^^^.  ^^  ^^^  ^,^^  ^^.^^d    pro, 

which  he  said  gave  a  ^^anaar 

and  sl.>wed  that    en^a^^^^^^^^^^^  the  will  contained  s 

"  In  most  oi  the  preceu.i  g  „l,si"rved. ; 

a„».  of  land ; « -7;*:rj  t  ;^™>  »..">'  ■ 

„I  ,h»  «mc  *»"1*;'"'     "l',,„L,,ce».eoncl>«vav,.*.l 


ii^-i:^;^:^,^-.^'^" 


the   material   wnr,l)  .     s< . 


WHKTHKR    ItKSTlt.MSKIt    IIY    WDKItS    l>K..sfl(in  l\  K   iiK    I'K1!>()N.\I.TV. 
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la  will  with 
inj»  I't'itiiin 
his  '  (J(km1s 
enluli-  II  lull 
■  real  cstato 

lu'  prefatory 
iiul  a  devise 
fee  in  those 

Ami  all  tlie 

li:sliiiniiit'ir:l 
he  saiil  J.  •!.. 

;W0  preerdinii 
»cen  londeied 

^stator  said. 
Almighty  ha-; 

after  sew..! 
,e  rest,  residue 
ffects,  of  what 
e,  I  leave  and 
xiy  nephew  .).. 
}n  them,  share 
«iid  m-phew  .1.. 
1  likewi.se  joint 
hat  real  estate 

considered  to 
;ov  having,  in  a 
laid  out  in  I  lie 
jining  properlji, 
(v-ord'  prol>erty.' 

jntained  spfitic 
(d)Sinved.  aUvav- 
:ords  to  pro|MMiv 
warrant  the  f'W 
lively  estal>lislii!iU 
hougli  as,s(Hiated 

r.l);    M-..   M-.    /•"'  'I- 
\',  i).  H.  2H. 


with  words  descriptive  of  personal  pro|>ert  v  oidy.     On  tlie  contrBry,  <HAr.  xxvii. 
real  estate  has  sonvtimes  lieen  hehl  to  ]n\sA  in  cases  of  tins  natnre. 

"  Thus,  in  Tanner  v.  Mornf  (<l).  real  estat<>  was  hehl  to  pass  tmder  ^vithniiuli  ii«> 
the  following  words:  -'As  to  mv  temp<iral  estate,    I   Iwipiealh  ™'h .i.vi*- 
to  my  nephew  T.  (who  was  the  heir-at  law)  the  suui  of    ."»(»/.  ;  ,„  f„it„winK 
then   foMow  several   legacies  :    '  And  nil  the  real  atul  rr.iiilue  of  <»*'»■ 
mi/  estate,  (jootln  ami  rhatleU  iili<ilsi>rrcr.  I  give  and  l»ei|Ueath  to  my   i''«!«luoo' 
beloved  wife   M.  C,  whom    1   niai<e  my  full  and  sole  executrix.'  ,  ^  J,,i,„ 
Lord  King  laid  much  stress  ujH^n  tli"  words  '  ten.poral  estate,*  •;  ■     ' 
in  the  intrmlnctory  clause. 

'•  So,  in  Doe  d.    Wall  v.  lMn<ilaiiils  (< ),  wliere  a  testator,  after 
giving  several   [K-cuniary  legiicies.    berpieathed   as  follows  :  -'  to 
K.  D.,  and  E.  W.,  I  give  and  li<  ipu-ath  Ihr  reslilue  of  wi/  profHrtif,  KrsiiliK' ..( 
,lo,ids  and  chatteh.  to  ho  divided  .'(pially  between  them,  share  and  j^,"',^ '|[,";i, 
share  alike  ;  '  it  was  contench-d,  that  the  word  '  proiH-rty  '  was  <imUhattcl.i." 
restrained  by  the  snbsrcpient  words,  the  ( lause  being  read,  vnMiret, 
•  tnv  goods  and  chatt<'ls  '  ;  b  it  Lord  Ellenboronah  held  that  the 
more  obvious  and  natural  sense  was,  that  th-y  are  to  be  taken 
cnmulnliveh/,  that  is,  as  profiert!/,  and  (io(xis  and  chatlih.   and, 
consequently,  that  the  real  estate  pas.s«Hl  under  the  fotin-r  word. 

•'  Again,  in  the  case  of  Doe  d.  Monjan  v.  Morgan  {/).  where 
a  testator,  after  Wqueathing  two  jK-cuniary  legacies,  (h-vised 
.,s  follows  :-•  All  my  prop,' rlij  ami  eire<ts  of  all  claims  that  I  p,.;^J,,;Vy and 
sliall  have,  I  give  to  my  brother  J.  M.,  but  iiy  mother  is  at  (HiH.ih." 
lilH-rty  to  give  l.(KK»/.  of  my  property  where  she  please."  It 
was  contended,  that  the  gift  of  the  pcuniary  legacies,  the 
use  of  the  word  "  effects  '  conjunctively  with  "  projuMty.'  .nid 
the  clause  resiK'cting  the  l.(HK»/..  shewed  that  the  testator,  by  the 
latter  term,  intended  to  denote  (HMsoiial  estate  only;  but  the 
Court  held  that  the  real  estate  passed. 

■'  Lastly,  a  .similar  ccmstructicm  prevailed  in  /)<«•  d.  A'tvow  v. 
Emm  (g),  where  a  testator,  after  bequeathing  certain  articles 
of  iM'rsonal  estate,  gave,  bequeathed  and  devised  to  his  wife  A., 
all  his  money,  .securities  for  money,  goods,  chattels,  estate  and 
effects,  of  what  nature  or  kind  soever,  aiul  wheresoever  the  same 
might  or  should  be  at  the  time  of  his  death. 

••  The  last  three  ca.ses  are  certaiidy  important  authorities,  and  ''';'''.'"' '^.' 
thev  demonstrate  the  inclination  of  the  Courts  at  the  present  day,  inlimj  cohci.. 


(./)  Ca^'.  t.  Talb.  284,  .h.  r.  sub.  nom. 
Titnmr  v.  Hi>f.  3  1'.  W.  295  ;  me  iilo 
hmliy  V.  iV'n.v,  Pre.  Ch.  :!7. 

j.)  UE.xsr,'37t). 

I  f\  (i  !?.  &  t'r.  512,  it  I).  &  l!.v.  »>:»:$ ; 


see  also  limilfnrd  \.  tkljithi,  2  .Sim.  2ti4. 
((/)  9  A'l.  &  E.  719;  M.  .•.  1  IVr.  & 
L)iiv.  472,  Boc  nlso  D'Almiine  v. 
M'H-'-;/,  1  L>r"W.  <".29,  <it.-<l  jKxif. 
p.  '.VMK 


'ms& 


\m 


WH.Vr    ..KNKBAt    W...U«    CABKV    KKM.    »>TATK. 


i„  which  th..n.tncU.dconstrm..,.M.n-va,UHl     (/.)• 

Manv  of  tho  o.ulv  auth.riti.'s  pnH-....led  on  th.  ,>rin.i,.l.;  tl 

toHtators,  »•«'.'"  !^"^^f.  I,  „„  tl,c  thc-ory  that  a  nun.  v 

^t ruction.  „  ;     ..  (i-^  OT.x,/*'  v.  Broune  (l),  and  D<A(«i 

ta  „,te  ;   a,«l  ^^'''^^ «  ..  „„,„  „,,  ,i„„  ,hcr,-by  .,.,. 

,.,,J';.,v«ll.yMaUns,V..t'..n*-m»(Av. 
(,')  fH-i-  iihuw  V.  /ill//,  2  En-  ta.  Aor. 

4,*.8Ch.l).r,HI;iHT     .U'kW^^^^ 
in  kirbySmllh  v.  P«r«fH,  IIWU)  1  V-n. 

^^i)  1  Exch.  1  tl  ;  7  C.  B.  81, 10  Bc-a. 

.178. 
(I)  3  E.  *  n.  •'■<72. 


hold  to  pass 
ifHltyii"'- 
withKtamliot? 
rontpx*. 


(m)  L.  K.. .'-.  En.  *._♦.    Tl... 
aropc  on  Hip  same  will  m  ">  *' 
V.    iJohnon. 

In)  Sc aUo  Wu-nrd« v. «'<r«( 
K  C  2.VI:  Kid-J'iioiJ"^-  .'/««» 
i>r.  &V«!.  84.  wli-r..  tho  w 
"  nrojKTtu-s"'  nixl  »"''''  '^■•,, 
12  .lur.  N.  S.  7ti3,  whir.'  a  di 
of  'all  my  proiKTty,  bn«' 
was  h.-l.l  lo  mean  '  a\\  my 
property." 

(0)11  .lu.    1113. 


WIIKTMKK    KKHIKMNKU   l»V    WOKliS    KKM  IIU'IIVK  uK    rKltxiNAUV.  1*IW 

thftt  tin-  tniHts  anil  iiur|H.«"H  ..f  th«-  will  «li..w.'.l  th.-  ii.siiil..is  iiiiikI  ■  im^  nxxm, 
to  Ik'  tlin-vtnl  U>  |H'i»i)iwl  I'stiit.'  only,  uml  thai   li.-  Iia<l  lmiis.'lf 
suppliiHl  tt  vtHahiilary  for  tin-  intvrpri'tation  ..f  flit-  ti  rin  •'  i-Hlato." 
Lord  HroiiKlmni.  in  <lflivt'iin«  tlif  jutluni<ni  of  the  I'livy  tniincil, 
olMwrwiHint'tltTtjthat  "  ••Htuli"  "  in.-ant  Im.iIi  i-alty  iiii.i  jMisonally, 
ami  that  the  realty  wbm  not  to  W  t-xihuh'tl  nu-n-ly  iM-.-au*'  tlM-n- 
wart  [H'lsonalty  upon  whirh  tht>  t.rin  <ouUI  .>|H'iat.' ,    that,  wlu-n 
ivalty  was  meant  to  »h>  fxtlu.le.l,  the  expres.-nm  personal  e^at-- 
was  used  ;   an.l  that  the  will  was  to  Im-  eonstnie.l  ie.Uleii<lo  sinj-nla 
singulis,  hy  which  nietlnMl  all  parts  of  it  iH-came  eoiisist.nt  ;    so 
that  there  was  not  that  elear  intent  on  tiie  will  to  restriel   the 
ineaninn  of    the  term  estate  wliieli  was  neeessary  to  pr.v.nt   its 
natural    ojX'ration    in   eomprisiii|«    realty    as    well    as    |M'rsonally. 
The  unexhausted  reversion  was,  therefore,  held  to  pass. 

In  D'Almaitie  v.  Moo<h-if  (//).  where  a  testator  jjave  "  all  the  rest 
and  residue  of  my  estate  and  elTeets,"  Kindersley,  V.-t '.,  in  d.-eidiny 
that  the  word  "  estate  "  was  suHieient  to  pass  real  estate,  said  : 
■  The  eases  on  this  sulijett  are  very  numerous,  and  hot  very  easy 
to  be  rwoneiletl ;  hut  the  teudeiuy  of  modern  d.M-ision  is  to  «ive 
less  effeet  to  minute  and  trivial  matters  than  was  attributed  to 
them  in  fornu-r  times.  Now  in  this  eu.se.  it  is  sai<l  on  the  part  of 
the  Crown,  that  in  the  former  part  of  the  will  there  is  no  fjift  of  any 
real  estate  :  but  it  ap|H-ars  to  m  •  that  to  lav  stress  4>i)  thit  wi>idd 
l>e  to  rely  on  grounds  t<M>  nnniite  ;  anil  that  no  imliratioii  of 
intention  is  afforded  by  it," 

There  are  numerous    other   moch'tn  .h-i  isions  to  the  elTecl  that   ]  jf^'^'^^J"" 
"  estate  "  or  "  estates."  used  in  eonjmution  with  words  descriptive  ..  i.,.(at,.." 
of  |H-rsonalty,  will  pa.ss  real  estate  unless  a  eleai   mtenti.in  to  the 
((intrary  apjK-ars  (7). 

•  I'roiKMty  "isaword  of  aUnost,  if  not  ((uite.as  strnn-;  op.ralion  •  l'io|Hiiy. ' 

as  the  word  "  estate  "  (r). 

Hut  a  testator  may  shew  by  the  context  that  he  u.ses  the  word   l!.>irirt..l^ 

"estat*'"  or  "  proiM'rty  "   in  a  restricted   meaning;.     Thus   if   he  

(lisiM)ses   of  his   '•  |ters(mal   estate   and    property."   or   "  pcr.-.,nal 


111  ••  f.iiiU: 

■■   pic  111.  II  J, 


if,)  1  Divw.  liJ'.t.  I'a!'«i«i>'  from 
ollur  parts  "f  tlii'  V.C.'s  juil^rimiil  arc 
(it.Hl  ill  Ktrliit-Smith  \.  fniinll.  [ma\ 
I  Cli.  48:S,  st«t«'  tKjsl.  )).  Itin!>. 

U/)  Midltind  i'oiiHliri  Hii'linifi  IHm- 
;»//ii/  V.  Om-in,  1  Coll.  74;  I'lihi.iini  \. 
IhMirl.  17  JJ<av.  210;  '.'i/f"  ^■ 
WilliiimM.  2  .1.  &  H.  42!t;  ll'imilloii  v. 
liufkmnuhr,  L,.  K..  3  Ei).  :12:»  (in  iion«  of 
wlucil     »»•<     tllrif     a     llt^isi-     ol     Uuiln 

^inrilically) ;   J/ix/i  v.  Wm^t.  lit  B«av. 


21.">.     Ilnu-l.-ii;itlh     \.     Il'iiihimrlli.    27 
».m.  I. 

())  tjliniirli  \.  Itfiiiiii,  2  lliuk'.  N-  *'■ 
2.")2;      H'/'     V.    ll./o.    7    Hiii:i.    iV'i  : 


FiHlIlK 


<  ■.«„, 


2    |)ii». 


Siiii- 


*  '"' ,.  - .    -    -  -  .  . 

tnftnz  \.  Siiitmiti'f ~,  4  My!.  &  t"r.  -IHl  ; 
Hr  (Irrniirirh  //i..i/»/'(/.  2"  Kra.  4riS. 
U,  .SmdcCi  /■;«/.//. .  I ISS21  \V.  N.  77.  S«'i' 
also  tlif  lasf-  liti-il  ante.  pp.  !•".««.  '.•"7. 
in  .-(line  of  niiirii  tl.f  W'vi  "  |ri"|->rtv 
was  useil. 


Mtaocan  bbouitiom  mr  cmmt 

(ANSI  ond  ISO  TEST  CHART  No.  J) 
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ClIAIV   XXVII. 


piopLTty,  estate  and  effects,"  the  word  "  iiersonal  "  will  as  a  "ci 
rule  override  the  whole  (s). 

So  if  a  testator  gives  a  share  of  his  real  and  personal  prop 
to  A.,  and  the  remainder  to  other  j)ersons,  and  then  provjdts 
in  the  event  of  A.  dying  under  twenty-one,  "  the  said  property 
effects  "  shall  go  to  B.,  this  means  the  share  given  to  A.,  and  nu 
the  testator's  property  (<). 


"  Estate  " 
followed  by 
an  enumera- 
tion of  par- 
ticulars ex- 
planatory 
and  restric- 
tive of  it. 


Keinark  on 
Timewrlt  v. 
Perkins. 


If  a  testator  uses  a  general  word,  such  as  "  estate  "  or  "  proix't 
followed  by  an  enumeration  of  particulars,  the  question  a 
whether  the  enumeration  shews  an  intention  to  make  the  aii 
sweeping  as  possible,  or  whether  it  should  be  held  to  be  explana 
and  restrictive  of  the  prior  general  expression.  The  latter  prim 
of  construction  was  applied  in  several  of  the  older  cases.  T 
in  Timewell  v.  Perkins  (u),  where  a  testator  devised  in  these  w< 
"  All  those  my  freehold  lands,  with  the  messuages,  &c.,  noi 
the  occupation  of  L.,  and  all  other  the  rest  and  residue  and  reniai 
of  my  estate,  consisting  in  ready  money,  plate,  jewels,  leases,  j 
ments,  mortgages,  or  in  any  other  thing  whatsoever  or  whercsoi 
I  give  imto  A.  H.  and  her  assigns  for  ever."  In  the  preai 
of  the  will  occurred  the  clause,  "  as  touching  the  teniiwra' 
estate  with  which  it  hath  pleased  God  to  bless  me,  I  dispose  tin 
as  follows."  The  question  was,  wh-ther  land  not  descrilM' 
the  will  passed  under  the  residuary  clause.  Fortescue,  J., 
that  it  did  not,  relying  on  the  analogy  of  the  case  to  Wilkins' 
Merrylatui. 

"  In  the  case  just  stated,"  as  Mr.  Jarman  points  out  (m),  '"  t 
was  a  preceding  sjiecific  devise  of  land ;  but  the  intentio 
confine  the  word  '  estate  '  to  personalty,  was  inferred  from 
subsequent  explanatory  words  of  description  ;  which,  h(»w( 
were  themselves  followed  by  expressions  scarcely  less  strong 
manv  which  have  been  held  sufficient  to  include  real  estate 


(s)  liurhtnnn  v.  Harrison,  31  L.  .1. 
C'h.  74 ;  lielanetf  v.  Jielanei/,  L.  K.,  2 
K((.  ••10  ;  2  Ch.  138  ;  Junr.H  v'.  JiobitiKm, 
3  V.  V.  1).  .■J44.  The  testator  may, 
however,  shew  by  the  context  that  he 
means  r?al  estate  to  pass  by  a  gUt  of 
his  "  personal  estate  and  effests  "  :  Jie 
l)i(.M,  !).>  L.  T.  758. 

(0  lie  Wilhmier,  16  Ir.  Ch.  R.  389. 

(m)  2  Atk.  102  ;  see  also  Doe  v.  Rout, 
7  Taunt,  79.  ante,  p.  992. 

(r)  Mr.  Jarman,  in  commenting  on 
Titnewtll  V.  Perkins,  Rives  the  word 
"  personal "    instead    nf    "  temporal," 


and  suggests  that  the  intioihi 
clause,  roforrinsr  I'l  personal  i 
only,  may  bo  considered  a  li 
stance  of  distinction.  No  suih 
ment  can  l)e  drawn  from  the  use  i 
expression  "temporal  estate," 
incbules  real  and  jM'rsonal  pro] 
See  Tanner  v.  Wise,  3  P.  W.  295  ; 
»on  V.  Alkinmn,  supra,  p.  995. 

(u!)  First  cd.  p.  062. 

(r)  See  Hopewell  v.  Acklnnd,  1 
164,  and  Wilce  v.  Wike.  7  Bing 
stated  post,  p.  1011,  1012. 
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Tiinetrell  v.   Perkhts  is  uiKjuostiDimblv  a   strong;  case,   and   luis   <  hap.  xxvii. 
ijciiorally  been  much  relied  uimhi  as  an  autlioiity  for  the  ivstrictvd 
construction  on  subsequent  occasions. 

"  So,  in  Roe  d.  HelUmj  v.  Yeud  (if),  where  a  testator,  after  <;iviiif;   "  Property" 
certain  logacies,  and  appointing  certain  [M'r.sons  executors,  added.   !,"„h """",', t'"^ 
'  and  to  wlioni  I  give  all  the  renuiimler  nf  mif  proiH-rti/  irhati-irr  and  ixplimaidry 
iilieresoever,  to  be  equally  divided  amongst  them,  share  and  share   l""^'"^^"'""- 
alike,   after  tluir   paying  and   discharging  the   before-mentioned 
annuities,  legacies,  debts  and  demands,  or  any  I  may  hereafter 
make  by  codicil  to  this  my  will,  all  my  goods,  stock,  bills,  bonds, 
book  debts  and  stHuirities  in  the  Withain  Drainage,  in  Lincoliisliire, 
and   funded   property.'    The   question    was   whether    real   estate 
pas.sed.     The  Court  held  that  it  did  not  ;    considering  lliat   the 
enumeration  at  the  end  of  the  clause  was  explanatory  of  the 
words  '  remainder  of  my  property  '  (2). 

"  The  two  preceding  ca.ses.  Timcwcll  v.  Pidiiis.  and  Pur  v.  )(•(/(/, 
wei^'  much  relied  upon  by  (jibbs,  C.J.,  in  the  subscMpient  cusi"  of 
D(K'  V.  Rout  "  (a). 

It  may  be  doubted,  however,  whether  this  restricted  construc- 
ti(m  would  find  favour  with  the  courts  at  the  present  da  v. 
The  three  cases  l.ist  referred  to  were  all  decided  on  the  prin<iple 
that  clear  words  are  required  to  disinherit  the  heir,  a  principle 
which  has  little,  if  any,  force  at  the  present  day  {(>).  A<cordingly 
in  MtiUnUij  v.  Wulsh  (c),  where  a  testator  beipieathed  a  legacy 
■'  to  be  paid  by  my  wife  or  by  my  executors,"  and  then  gave  to  his 
wife  "  the  remaining  part  of  my  whole  projHMty,  both  in  stcK'k, 
liousehold  furniture  and  cash,  &c..  &c.,'  it  was  held  by  the  Court 
of  ApiKjal  that  chattels  real  (with  which  ahme  the  suit  was  conver- 
sant) passed  by  the  gift.  The  principle  on  which  the  judgment 
of  the  court  proceeded  seems  to  apply  with  equal  force  to  freeholds. 

Hut  "  profierty  "  sometimes  denotes  merely  the  fact  of  owner- 
ship, and  then  it  does  not  have  the  sweeping  efTect  which  it  has 
when  used  in  its  more  usual  sen.se.  As  in  Due  d.  U<iw  v.  EnrUn  (d), 
where  a  testator  gave  all  "  e.fects  at  this  time  in  my  possession  or 
that  hereafter  may  become  my  property  "  to  his  wife,  and  it  was 
held  that  "  proiierty  "  did  not  enlarge  the  meaning  of "  effects.  "  In 
a  lat^T  part  of  the  same  will  the  testator  used  the  word  "  property  " 

(v)  2  B.  &  l>.  N.  R.  214. 

(:)  Hut  observe  the  tone  of  Ix)iil 
KlIi'tiboroiigh'H  remarks  on  this  case  in 
/!»  r.  Lnnijhind-s,  U  East,  .TJ. 

(o)  "  Tr  uit.  7!». 

(ft)  It  w.vs  rcferivd  10  as  an  existing 
lirinoiplc  in  liurhnniin  v.  llarriimi,  'M 


"  l'ro|icrly  ' 
nstil  in 
liniitiHl 

sense. 


L.  J.  Ch.  82,  ami  in  Ri  Cmiirnni,  L'ti 
Cli.  I).  2.5. 

((•)  3  L.  K.  Ir.  244,  ovirrulini,' 
decision  of  Court  ImIow,  Ir.  U.,  li  ('.  I,. 
314.  t'i>ni|mri-  LnitiiK  v.  Slinn  i/,  17 
Ir.  Ch.  178,  ri-ferred  to  pos!,  )i.   litlli. 

(d)  1.5  M.  &  Wi-ls.  4511. 
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CHAP.  XXVII. 


Copyholds 
I'xcludwl 
from  a  gift  of 
"  proiHTty  " 
liy  subse- 
(|ucnt  (lis- 
po«ition  of 
■  copyholds." 


CK'ar  gift  of 
realty  in  will 
not  cut  down 
hy  gift  of 
"  C8t*tc,  fur- 
niture, &c." 
in  codicil. 


Effect  of 
mistake. 


to  denote  the  property  before  given  to  his  wife,  that  is.  c 
merely.  A  similar  construction  prevailed  in  Burmil 
Tassell  (e). 

With  the  foregoing  case.s  may  be  compared   those  in 
realty  has  been  held  to  pass  by  the  use  of  untechnical  e; 
sions  (/). 

It  is  a  wholly  different  question,  where  a  will  contain: 
distinct  devises,  either  of  which  would  alone  be  sufficient  to 
the  property,  under  which  of  the  two  it  shall  be  held  to 
Thus  in  Chapman  v.  Prickett  (7),  where  a  testator  entitl 
copyholds,  which  he  had  surrendered  to  the  use  of  his  will,  di 
his  freehold  messuages,  stock  in  the  funds,  money,  and  1 
and  all  shares  or  property  of  which  he  might  be  posse.s, 
entitled  to,  to  trustees  in  trust  to  pay  the  rents  of  his  frci 
and  lea.schold8  and  the  dividends  of  his  stock  and  shan-s 
wife  for  life,  and  afterwards  to  make  division  by  sale  or  oth 
of  his  said  freeholds,  and  to  transfer  "  all  stock  or  shares,  my  pi  ( 
estate,  and  effects,"  equally  among  his  children.  By  codi 
devised  his  copyhold  estate  to  his  wife  for  a  term,  and  aftei 
directed  it  to  lie  sold  for  the  benefit  of  his  children  as  di 
by  the  will,  but  did  not  actually  devise  the  copyholds  to  the  tr 
It  was  held  that  no  estate  in  the  copyholds  passed  to  the  trust 
the  word  "  property  "  in  the  will.  Tindal,  C.J.,  observc( 
the  general  effect  of  the  disposition  of  the  copyhold  by  the 
was  the  same  as  that  of  the  freehold  which  had  already 
by  the  will,  viz.,  that  the  wife  of  the  testator  should  retei 
rents  and  profits  during  her  life,  and  after  her  death  a  sale 
take  place  and  a  division  be  made  among  the  children.  So  tl 
disjwsition  of  the  copyhold  made  by  the  codicil  was  unnec 
except  upon  the  supposition  that  the  testator  thought  he  li 
dispo.sed  of  it  by  the  will. 

And  it  has  been  elsewhere  noticed  as  an  established  riil 
a  gift  once  clearly  expressed  in  a  will,  shall  not  be  cut  di 
ambiguous  expressions  contained  in  a  codicil.  It  was  ma 
this  principle  that  in  Mohjmux  v.  Rou^  (h),  a  devist>  ol 
estate  "  to  A.  was  held  not  to  be  affected  by  a  codicil  by 
the  testator  gave  "  all  his  estate,  household  furniture,  linen 
and  all  other  his  personal  property  "  to  B. 

In  Hounsell  v.  Dunnimj  (i),  a  testatrix  was  entitled  t 

yVilde  V.    Uoltz 


(e)  L.  R..  11  Eq.  303. 
(/)  Post,  p.  1011. 
ig)  (i   Bing.   002.     See  also  Arhemn 
.   Fair,  •^  D.   &  War.   .'512,   which  is 


analogous   to 
Ves.  811. 

(A)  8  D.  M.  St,  C.  308. 

(i)  [li>021  1  Ch.  512. 


t&^i 
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oopyholds  as  customary  lunress  of  Iut  dcwascd  liushaiid,  Jmt  she  <  lur.  xxvii. 

iiioneously  supjKiHpd  that  they  belonged  to  her  hoii  as  \m  father's 

heir ;  by  her  will  she  gave  to  her  daughti-rs  all  the  share  «)f  her 

late  husband's  "  estate  "  to  which  she  was  entitled  on  his  decease  ; 

she  also  gave   them   |)ecuniary   legacies,   ami  declared   that  she 

made  this  provision  for  them  in  lieu  of  the  various  freehold  and 

copyhold  lands  of  her  late  husband  which  descended  to  her  son  : 

it  became  unnecessary  to  decide  the  point,  l)Ut  Joyce,  J.,  thought 

that  the  copyholds  in  question  did  not  pass  by  the  word  '  estate." 


m.  Words  "  Estate,"  Ssc,  whether  restrained  by  Collocation 

with  Executorship.  Mr.  Jarman  continues (/):  "Sometiii'cs words 
adequate  to  comprise  land  have  In^en  confinetl  to  |)ersonal  estate, 
from  their  association  with  the  legatee's  nomination  to  the  executor- 
ship, which  has  been  considered  as  explanatory,  and  restrictive 
of  the  general  expressions  to  that  sjiecies  of  projx'rty  which  was 
connected  with  the  character  of  executor. 

"  As  in  Shnw  v.  Bull  (k),  where  one  seised  in  fee  of  tiv  mes- 
suages, by  will  devi.st>d  two  to  his  wife  for  liie.  remainder  to  his 
two  daughters  in  fee  ;  the  third  messuage  to  his  w>fe  and  her 
heirs ;  the  fourth  to  his  wife  and  her  heirs,  she  paying  his  lega 
cies,  in  case  his  goods  and  chattels  did  not  answer  them  all ;  and, 
if  she  did  not  make  provision  for  the  payment  of  his  legacies  in 
her  lifetime,  that  it  should  be  lawful  for  the  legatee,  after  her 
death,  to  sell  the  said  messuage,  to  satisfy  the  legacies  out  of 
the  value  thereof.  Then  follows  this  clause,  on  which  the  (juestion 
arose  : — '  And  ,"11  the  overplus  of  my  estate  to  be  at  my  wife's 
disposal,  and  make  her  my  executrix.'  blencowe,  J.,  said,  if 
he  had  at  first  devised  to  his  wife  all  his  estate,  this  (the  fifth) 
house  would  have  pas.sed  to  her  ;  but  compare  this  clause  with 
the  subsequent  words,  '  and  I  make  her  my  executrix,'  it  shows 
that  his  intent  was  to  grant  her  such  estate  as  she  was  capable  of 
as  executrix.  He  considered  '  overplus  '  to  refer  to  the  price  of 
the  house,  after  payment  of  legacies. 

"It  is  to  be  observed,  however,  that  this  construction  renders 
the  words  in  question  nugatory,  siiice  the  appointment  of  the 
wife  to  be  executrix  was  itself,  in  the  then  state  of  the  law,  a 
disposition  of  tiie  whole  personal  estate  ;  a  sjjecies  of  argument 
to  which  great  attention  is  paid  at  this  day,  for  in  mwlern  cases 
no  principle  is  more  conspicuous  than  m  anxiety  to  give  effect 


lirtlrd  with 
nominal  inn  tn 
txiTiitorsliip. 


"  OvcrpluHof 
my  cKlnlc  " 
rcKtrict)^!  to 
prINoimlty  hy 
t  lii.i  a^Hoc'ia- 
lion. 


Kcnmrk  on 
>Sh<iw  V.  Iliiil. 


(j)  First  «l.  p.  1)71. 


U)  12  Mo<l.  :m,  2  K(|.  fa.  Ab.  :tl'0,  pi.  8. 
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"  Kxitutrix 
of  all  my 
QOOdH,  hiidt, 
and  chattels." 


"  Exwutor  of 
all  my  lamh 
for  over  ami 
Itawliolil  |)ro- 
ptTty,"  not  so 
rcstrictc<t. 


to  every  word  of  the  will.     It  i.>i  imjioasible  to  reconcile  this 
with  the  general  current  of  authorities  (/). 

"  Although  it  iH  indisputably  clear  that  the  wo--;!  Inmls 
carry  real  estate,  notwithstanding  it  he  collocated  with  \\ 
descriptive  of  jwrsonul  property  onlv  {in)  ;  yet  in  several  i 
cases  («)  it  has  been  decided,  that  where  a  testator  app 
another  e.\ccutor  of  all  his  goods,  lands,  &c.,  he  refers  to 
lands  a.s  the  jwrson  may  take  as  executor,  namely,  loa.selu 
and  accordingly  real  estate  does  not  pass.  Thus,  in  /'/;/-/ 
Penrice  (<>),  freeliold  lands  were  held  not  to  pass  under  the  w 
■  I  make  my  niece  executrix  of  all  mij  goods,  lands  and  rhn 
although  the  testator  had  no  leaseholds  (/*).  It  was  saiil 
bv  this  construction  the  word  lands  was  not  (as  objected)  us 
and  to  be  rejected  ;  for  that,  in  all  probability,  there  niig 
rents  in  arrear  of  those  lands,  which  would  pass  to  the  nii'i 
her  being  made  executrix.  This  explanation,  however, 
to  show  that  any  efficient  signification  v»,.s  given  to  the 
'  lands,'  since  it  is  clear  the  executorship  would  have  ci 
the  niece  to  the  arrear  of  rent.  The  word  '  cliattels,'  toe 
sufficient  to  pass  any  leasehold  lands  of  which  the  testator 
havi>  been  possessed  at  his  death. 

•■  In  Doe  A.  Gillard  v.  Gillard  (q),  real  estate  was  held  t( 
under  the  words,  '  I  do  make,  constitute  and  appoint  U.  ( 
whoie  and  sole  executor  of  all  my  lands  for  ever,  and  leaselml 
pertif  here  or  at  Beeston.'  The  question  prircipally  ai; 
was,  whether  the  restrictive  words  '  here  or  at  Beeston,'  a 
to  both  freehold  and  Ictxsehold,  or  to  leasehold  lands  only 
it  was  held  that  they  were  confined  to  the  latter,  and  th 
devise  of  the  freehold  lands  was  general,  without  any 
restriction. 

"  Whatever  opinion  may  be  formed  of  the  case  of  Pii 
Penrice,  it  is  not  necessarily  overnded  by  this  case,  whe 
will  contained  additional  expressions,  strongly  aiding  th 
struction  adopted. 


(/)  Sfc  Xoil  V.  Hoy,  5  Mad.  38, 
slated  post,  p.  I»)0">. 

(m)  line  (I.  Walkir  v.  ]\'<ilkti;  3  B.  & 
P.  373,  statwl  Rost,  p.  1020. 

(n)  1  Koll.  Ab.  013,  1  Eq.  Ca.  Ab. 
2(»S),  pi.  12  ;  see  also  Ckmcnts  v.  Ctunsye, 
Nov,  48. 

(o)  Pre.  Cli.  471,  1  Eq.  Ca.  Ab.  209, 
pi.  13. 

(p)  "  This  cireurastance  doo<  not 
gccm  to  be  very  mati-rial ;  for,  h:'  :*»oh  a 


bequest  operates  upon  all  the-  Ic 
of  the  testator  at  hit  dmth,  thi 
bis  having  or  not  bavins;  any 
that  period,  does  not  mark  his  i 
nt  the  making  of  the  will.  S 
Eldon's  judgment  in  Wri'jhl  v. 
asreportedC.Coop.  111.  but  as 
see  infra."  (Xole  by  Mr.  Jai 
(q)  5  B.  &  Aid.  785  ;  and  ee 
V.  Sli/,  2  .Sid.  75,  ante,  p.  4.5.">,  n 


WIIKTIIKK   RKSTKAINKli    »V   {(H-UHVUoN    WITH    KXKC  rTORSIIIP, 


KMtr* 


I  inr.  \\\ii. 


"  All  llir  |mi- 

|KTty  I  may 

tlir  |H»s«M'KM'tl 

(or  llic    of,  "  Ik  III  l<> 

iiii'liiili'  litiiil. 


Alltlmtl 


"So,  in  AW  V.  //()//  (r),  a  i-opyhcKl  i-stiiti-  sunciuliMftl  to  the 
use  of  thi"  will  was  licid  to  pasH  und 'c  the  fojlowiiii'  (lis|io,«itioii  ; 
'  In  rc8{)0ct  of  worldly  atlairs,  I  liuiiiot  hftlcr  manifest  tnv  love 
and  attachment  to  my  family,  than  in  nominatinji  (wlii«h  1  hcn-hv 
do)  my  dearly  beloved  and  most  amiaMe  wif,-  A.  F.  M.,  the  sole 
executrix  of  this  my  will,  thereby  beqwiithinii  to  her  all  the  iirojHrl;/ 
of  whatever  deserifiliun  or  sort  lluil  I  imt/f  die  ponsiMst-i  <»/'.  to  be 
by  her  appropriated  in  any  m  '  "ler  she  may  think  pn  pt 
nmintenanco  of  herself  and  s\ieh  of  my  children,'  &c.  Sir  J.  Ii«'aeh. 
\'.-('.,  thought  that  the  critieism  upon  the  words  "  possessed  of.'  and 
■  appropriat»>d,'  on  which  had  been  founded  the  argunu-nt  for 
excluding  the  copyholds,  was  too  nic. 

"  Again,  ii  Thomas  v.  Philps  (s),  where  the  testator,  as  to  his 
worldly  estate,  gave,  devised  ami  disposed  of  the  same  as  follows  : 
and  then,  after  giving  some  iK-euiiiary  legacies,  proceeded  in 
these  words  :  '  I  also  give  and  iHupieath  the  lease  of  the  collierv 
of  L.  to  my  son  J,  P. ;   him  and  mv  daughter  E.  P.  I  do  make,  P"^'--;^  ""'".v 

•'  ..."  '    »iiy  ImIdiis- 

constitute  and  appoint  my  joint  executor  and  executrix  of  this  iiii;"ii>  im." 
my  last  will  and  testament,  of  all  thai  I  pogsens  in  anif  iraij  hcloHijiiKj 
to  me,  by  themfreeli/  to  he  enjoi/ed  or  jMssessed  of  whatsoeefr  nature 
or  manner  it  may  he,  only  my  liousehold  furniture,  which  I  give 
to  my  daughter  v.rho  lives  the  longest  siitgle,  ami  after  her  dect'ase 
or  marriage  to  be  sold  and  equally  divided  between  my  remaining 
children,'  &c.  Sir  J.  Leach,  M.R.,  held,  that  the  real  estate  pussed 
liy  this  devise,  the  words  being  equivalent  to  a  gift  of  all  the 
testator's  profjerty.  He  observed,  that  the  exception  of  the  liouse- 
hold furniture  was  of  little  weight ;  for  where  the  prior  wonls 
imported  real  as  well  as  personal  estate,  it  mattered  not  that  the 
exception  to  the  gift  happ"ned  to  be  of  {K-rsonal  chattels  only  (/). 

"  So,  in  Doe  d.  Pratt  v  Pratt  («),  where  a  testator  directed  that 
his  debts  and  fimeral  exjienses  shovdd  be  paid  by  his  executor 
thereinafter  named  ;  and  after  giving  two  life  annuities  of  'H.  l(»s. 
each,  and  a  legacy  of  5s.  to  J.  P.,  iiis  heir-at-law,  he  appointxnl 
W.  P.  ii^ole  ami  sole  erecutor  of  all  his  houses  and  lands  tiluale  at  F. 
It  was  held,  after  an  extensive  review  of  the  authorities,  that  the 


(r)  5  M  .  '.  38. 

(«)  4  Kuaa.  348. 

(()  See  also  Steignes  v.  Stfi'jncs, 
.Mos.  290 ;  such  an  exception,  though 
(if  littlo  weight  to  nhow  what  i»  e.\- 
iludeil  (sev-  however  Catn/ield  v.  Gilbert, 
.!  East,  510,  2  M.  &  Sel.  p.  454),  is  strong 
hi  pmve  what  ia  int^Miilttl  to  Im  iti- 
(Imlnl    in    the    jjift    from    whieh    the 


exception  is  made;  sec  haveninjrt  \. 
Vvltman,  12  Sim.  088,  .WS,  lK):t ;  mid 
t>ee  Holham  v.  Siillini,  15  Vis.  ;{!!•.  and 
other  ea.st's  cited  thrrewith,  post,  ('Imp. 
XXIIl.  ;  MarifttaU  v.  Uopkim,  15  Kaxt, 
3(m. 

(it)  0  Ad.  &  E.  180  ;  Doe  A.  Iliclman 
V.  HiLtlnrtind,  ib.  l*)7  ;  Ihty  v.  Ihn'iinii^ 
12  Sim.  2(HI,  sladd  post,  p.  1012. 
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Ocnoral  re- 
mark on  pre- 
ceding caHOM. 


|00«)  WHAT   nESKRAI,    WORHS   CARHY    RKAI-    KSTATK. 

houm'M  anil  land  at  F.  jwhwiI  to  W.  IV,  and  that  he  t^Kik  uii  vh 
in  fee. 

"  These  cases  evince  that  little  attention  is  now  to  be  paid  t«i 
circumstance  of  the  association  of  the  devise  with  the  a|)|)< 
iient  of  the  devisee  to  the  executorship,  as  confininj?  it  to  jmts 
estate,  if  the  words  of  the  devise  will  fairly  bear  a  wider  constru<( 
and  Thomia  v.  Phelps  also  shows  that  an  exception  of  artid. 
jjersonalty  affords  no  ground  for  cutting  down  the  general  w 
of  the  devise." 

In  the  cases  above  cited  the  question  was  whether  the  execi 
took  the  real  estate  beneficially,  but  an  apjxiintinent  of  a  pt 
as  "  executor  "  of  the  testator's  profierty  may  of  course  o[k 
to  give  him  the  land  as  tn-.stee  (v). 

\nReCnmernn(ir),a,  .    .  -ve certain  legacies.andempov 

his  executors  to  realiz.  '    of  his  estate  as  they  should  1 

fit  to  pay  them  ;  he  did  i.  '  it^^se  of  any  of  his  real  estate,  exc 
particular  house  :  it  was  held  that  the  provision  for  payme 
legacies  referred  to  that  part  of  the  estate  which  vested  in 
executors  as  such,  nimely,  the  |)ersonal  estate,  and  did  not  cl 
the  legacies  on  the  real  estate. 

Land  TranH-  It  may  be  a  question  whether  the  Land  Transfer  Act,  189' 
for  Act,  I8!t7.  ajifppt^  tjjc  rule  of  construction  above  considered.  In  tlie  ci 
a  testator  dying  since  1897,  his  real  estate  vests  on  his  execi 
and  this  would  be  an  additional  reason  (to  borrow  Mr.  Jan 
language)  for  disregarding  the  circumstance  that  the  testato 
in  devising  his  property  by  informal  words,  associated  the  ( 
with  the  appointment  of  the  devisee  to  the  executorship, 
in  such  a  ease  as  Re  Cameron  (supra),  it  is  submitted  that  tl 
would  not  affect  the  construction  of  the  will. 


Power  to  Boll 
"  eHtate  "  t<i 
pay  legacies. 


Inapplic- 
abilityof  limi- 
tations, where 
restrictive. 


IV.— Words  "  Estate  "  &c.,  whether  restrained  by  the  N 
of  Limitations.— Mr.  Jarman  continues  {x) :  "  The  intro<li 
of  limitations  and  expressions  inapplicable  to  real  estate  has 
times  been  made  a  ground  for  excluding  such  estate  from 
of  general  description,  cai)ahle,  ex  vi  terminorurn,  of  compreht 
property  of  that  species." 

The  authorities  on  the  subject,  however,  are  somewha 
flicting.  At  the  time  when  Mr.  Jarman  wrote,  the  introtl 
of  limitations  and  expressions  inapplicable  to   real  estat 


(r)  ^fltrph;/  v.  Ponethf,  Ir.  K..  4  Kq. 


111. 


()(•)  -.'ti  ch.  u.  la. 

(r)  Kirs(  ed.  p.  OT.'i. 
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Ah  to  prp- 
nnilili-  iiili- 
nmtiiiK 
inli'iilinti  to 

ulliilc  I'statr. 


U't'ii  held,  in    w'Vfral  c-aseH,  to  \h>    n    HuHicicni    icasdn    fm    ex     <  im-.  xxvii. 

(hiding  it  from  ii  nift  of  tho  t4'ftutor«  "  I'stutf  and  i-tTtHtd  "  (</), 

while  in  otlier  eawH  it  was  heW  that  the  mere  infriMluction  into 

some  of  the  clauses  of  a  will  of  expressions  ina|i|)ii('al)l<>   to  real 

estate,  did  not  neeeswirily  nmtiiie  the  word  "  estate  "  to  ji.rsonal 

estate  (j). 

In  Home  of  the  caws  bearing  on  this  suhject  (for  e.\ani|)h>.  in 
Di)e  V.  Buchter).  the  testator,  in  the  preamble  or  exordiiin>  to  his 
will,  intimated  an  intention  to  dispose  of  all  his  real  estate.  "  This 
cireumstanee,"  as  Mr.  ,lurman  |M)ints  out  (a),  "  has  had  various 
depees  of  importaiu-e  assi^jned  to  it.  Most  of  the  judp's  who  have 
held  the  real  estate  t<,  pass,  have  thrown  it  into  the  arfiuineiit. 
It  eertaiidy  shews  that  the  t^'stator  coinnieiKed  his  will  with  the 
intention  not  to  die  intestate  with  resjtect  to  any  |Hirtion  of  his 
prn|K>rty  ;  bvit  dcK's  not  suprsede  the  necessity  of  that  intention 
JM'inj}  subsequently  carried  into  effect  by  an  actual  disposition." 
It  has  had  considerable  weijjht  a.ssigned  to  it  in  cast's  where  the 
te.stator  has  made  no  disposition  of  his  residuary  estate  except  by 
iuit*chnical  words,  as  by  appointing  some  one  to  Im>  his  residuary 
iejjatee,  or  the  like  (b),  a  matter  which  is  eonsi<lere«l  in  a  sub,se(|uent 
part  of  this  chapter. 

The  true  principle  f^overning  the  class  of  cases  now  un(h>r  dis- 
cussion was  laid  down  in  Snniminz  v.  Siiiimarc:  (c).     In  that  case 

(y)  l)i>e  cl.  SiHiiriiiii  v.  Jliirtinr,  t) 
T.  K.(iln,  «•<•  poet.  p.  KMIS  11.  {,!)  ;  /*■.■ 
(1.  Iliirrell  v.  Uurnll.  .">  B.  &  Al.l.  18: 
Wmllam  v.  KrHworlhy,  U  Vts^  IS7  ;  and 
I'lHjMin  V.  Tlwtmui,  •>  Hiiig.  X.  C.  337. 
Some  of  these  decisioiiH  seem  to  li«ve 
pKiceeded  on  tlif  (jiouiul  that  a 
limitation  to  the  executurM  and  adminix- 
tratow  of  a  person  was  inapplicable  to 
real  estate  (see  per  Shadwell,  \'.-('., 
12Sim.  at  p.  304), although  a  gift  of  land 
to  A.,  his  executors,  &c.,  even  under 
the  old  law,  gave  A.  the  fee  tftwe  d. 
Vtre  V.  Hill,  3  Burr.  1881.  Keame, 
I'osth,  144). 

(z)  Dite  d.  BurkiU  v.  Chapmnn,  I  H. 
Bl.  223;  Affleck  \.  Jttmrn,  17  Him.  121. 
In  Sttflimd  V,  itar}i>ribankn,  5  Taunt. 
208,  the  judges  were  ilividetl  in  opinion. 
Hnrclay  v.  Volletl,  ti  JSeott,  408.  is  cite<l 
l>y  Mr.  .larman  in  the  next  section  of 
this  chapter,  but  so  far  as  it  has  any 
beaiing  on  the  iiuestions  diseusstsl 
ill  this  chapter  it  stK-nis  moi-c  piTtinciit 
to  the  pn^m-nt  section. 

(n)  Krst  ed.  ti78. 

('<)  .See  Dor  d.  Hull  v.  Lnnqlnndx,  14 
Ea.=t,  .170,  2  Ed.  14.'.,  a.  (..):  CMiitr 
V.  Pnynl-.  3  Wils.   141.  2  \V.   HI.  721): 


Smith  V.  Coffni,  2  11.  HI.  414;  (Imuma 
V.  Mkinmm,  1  Wils.  :m:!  ;  P„ii,rk  \. 
liiHhi)))  i,f  I.iuntlii,  3  Hr.  &  H.  27  ;  /,',„ 
V.  (lilhirl,  ib.  8.">;  Sadillf  v.  Tiirnir. 
8  Ves.  <il7  ;  l>,„  V.  Drih/.  2  .M.  &  .S,.|. 
448.  4.')ti;  Hriidfiml  v.  ItiljiiUI,  2  Sim. 
2li4 ;  Siiltiin  v.  Shirp,  I  Uu*-.  |4(i; 
W'ilri  V.  Wilcr,  7  Hiiis{.  tltil ;  and  par- 
ticularly llu'ihii  '..  Piitrhanl,  Ii  ('h. 
1>.  24.  The  alj.seiiee  of  suili  u  clau.-.i' 
wiv(  rclii'd  on  in  We  v.  Yaitl.  2  H.  &  I'. 
N.  K.  214  :  /A.»  V.  J/„iit,  7  Taunt.  7!», 
84;  III'  Milhiicn  mid  lllnrt'i  t'niilrarl, 
10  t'h.  I).  IliW;  but  slated  by  l.oiil 
HanUicke.  in  C'ichlun  v.  .S'ym,v,^  3  Atk. 
Ill,  to  alfnrd  113  indication  of  intcnlion. 

(r)  4  My.  &  <".  331.  Sec  also 
Miirrimm  v.  lliipix-,  4  De  (J.  \-  S.  234  ; 
Slokea  v.  Salitmiiii.",  !l  Hare.  7.'> ;  llutiler 
V.  Pit'/h.  4  Jur.  ")71  ;  Mm/w.  rf-r.,  i,f 
lliiiiiilliin  V.  lliiiM'iii,  Ii  Miio.  I'.C.C. 
7li.  11  .lur.  193,  ftatisl  ante,  p.  <»!is ; 
}f  Almiiitti-  V.  Mail li If,  I  l>r"W.  Ii2!t ; 
Fiillirlon  V.  Mmlin,  2?  I.,.  .1.  Ch.  Sit.'t. 
Slnnlfiild  v.  ('1x11.1  r.  27  Heav.  338; 
Morris  v.  I.loi/d,  3  H.  .t  V.  14!  ;  llnmil' 
Inn  V.  Hiirkm,i^ltr,  K.  1?  ,  3  Kc|.  .323; 
Llnl/J  V.  U»i/il,  i..  R..  7  Kl|.   Ii">8 
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WHAT    (IKNKBAL    WORDS   CABRY    RKAI.    K8TATK. 

Ik  U'sUtor,  afttT  ^^l^■\nfi  eortain  tiircctioiw  alMmt  \m  dwflliiiK  I - 

gave  to  his  m>ii  K.  \m  fm-hciUl  laiid  in  D.  (without  wt.nU  «( limn 
tion),  and  ilirectftl  tliut  tin-  n-sitlue  .if  his  i.rojKTty,  which  h."  miu- 
loavo  at  his  ih'iith,  nii«ht  Ik-  divided  WtwcfH  him  and  his  \\ 
Mstors  in  ocjiiul  jtroiMiitijms,  mihjpct  to  the  following  rentiit  ticn 
The  toHtator  then  direited  his  son's  portion  to  b«'  plac.-d  in  t 
names  of  trustees,  and  the  interest  to  be  paid  to  him  (he  Ixii 
aliea.ly  U«nant  for  life  of  the  laml).  After  his  death  his  sha 
to  Ije  divided  between  his  children,  aiul  placed  in  the  nanu-s 
trustees,  with  a  power  to  employ  the  interest  for  their  iimiiit.n.ni 
and  part  of  the  capital  for  their  advamement ;  and  at  their  n 
of  twenty-five  to  transfer  the  whole  t<i  them  :  with  certain  ult.i  i 
limitations  in  case  H.  died  without  issue.  Lord  Cott.Milia 
..otwithstandiiifi  the  inapplicability  of  the  trusts  to  ival  estai 
hehl  that  the  reversion  of  the  esta'.e  in  D,  pass<'d  by  the  rcsiduu 
clause,  and  that  the  trusts  and  limitations  must  be  applied  d 
tributively  to  the  real  and  personal  estate.  "  In  consid.ii 
<;ifts  of  residue,"  he  said,  "  whether  of  real  or  jH>rsonal  .sta 
Ft  i3  not  necessary  to  ascertain  whether  the  testator  had  ai 
particular  proiKjrty  in  contemplation  at  the  moment.  Indet 
such  gifts  mav  be  "intro<luced  to  guard  against  the  testator  havi 
overltKiked  some  property  or  interest  in  the  gifts  particula 
described.  If  he  meant  to  give  the  residue  of  his  proiK-rty. 
it  what  it  may,  it  is  immaterial  whether  he  ('-d  or  did  not  ku^ 
what  v/ould  Im-  included  in  it ;  and  if  so,  u  cannot  make  a 
difference  that  such  ignorance  is  manifested  upon  the  face  of  I 
will,  unless  the  expressions  manifesting  it  are  sufHiient  to  pr< 
that  the  testator  did  not  intend  to  use  the  words  of  gift  in  tli 
ordinary,  extended,  and  technical  sense."  And,  apj)lying  hi 
self  to  tne  particular  will  before  him,  he  said  :  ''  The  circumstai 
of  the  testator  using  expressions  and  giving  direclions  aiiplicu 
only  to  the  personal  estate  may  prove  that  he  did  not  at  the  ti; 
consider  or  was  not  aware  that  this  fee  would  be  part  of  the  residi 
but  if  such  knowledge  be  not  necessary,  as  it  certainly  is  n 
to  give  validity  to  the  devise,  the  absence  of  it,  though  so  manifi-st 
cannot  descr.iy  the  operation  of  the  general  intent  of  passin- 
the  residue  of  his  proijerty." 

The  cases  of  FuUertm  v.  Mnrlin  {d)  and  D'Almanw  v.  Mosdcn 
both  decided  by  Kindersley,  V.-C,  illustrate  the  same  priiuii 

'f?>  n"  L    J    Cli    8«3.     Tn  'I'^t  cn»o      the  pn-xint  day. 
U.0  V.'C.  rinmrkcl  of  Po.  v.  Hnchuf  (e)  1  l).vw.  02!l.      See  also  tiu  .., 

that  it  woukl  iM-  dt^i'lt-a  diir.nnlly  at      case,  cit.d  nnto.  v  ••'"»•  >'•'"•  (•  )• 


WHKTHRR    RE.STRAINED    BV    THK    NATI'RR    l»K    LIMITATIONS. 
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It  is  true  that  in  Cmrd\.  H<dthrne»»  (/).  a  gift  of  all  th«'  tostutorM 
(Mtat^.  pfTwts  and  property,  dt'wrilHnl  in  the  luiwt  .tworpinu  ti-rins. 
was  held  by  KcMiiilly,  M.U.,  that  the  ui««  of  i\w  wordx  "  U'qiM'ath." 
"executors  and  a<lminii4tratorM,"  "  inconif  "  und  "  i>rin<i|M»l." 
and  the  absence  of  snrh  wordu  ai*  "  devi!«>,"  "  heir  "  end  "  n'nt," 
<  ouplod  with  the  Ki'tieral  mc^ojh'  and  object  of  the  will,  .shewed  the 
te»t«tor  did  not  mean  to  di!«|KM«^  of  \m  real  e.Htute.  but  whether 
tlio  C880  was  rightly  deeided  or  not,  no  general  prineiple  tun  In- 
deduced  from  it  (y). 

In  Kirhi/Smith  v.  Panietl  {h)  a  te.stator  gave  and  iM-fnieuthed  all 
iiis  ready  money,  HecuritieH  for  money,  stock  in  any  of  the  public 
st«ick8  of  Great  Britain,  and  all  the  rest,  resitlue  and  remainder 
of  his  estate  and  effects  whatsoever  and  wheres.»vir,  upon  trusts 
wliich  were  technically  appropriate  rather  to  jM-rsotM.!  than  to 
ival  estate,  but  Buckley,  J.,  hehl  on  the  wh^  '  >  will  that  tfe* dominant 
intention  of  the  testator  was  to  disptwi    ,.f  every! I 
the  gift  operated  as  a  valid  gill  of  hi-  real  estat< 
judge  relied  on  Sautmrez  v.  Saumnrez,  D'Alnmitw  \ 
FiillfrtoH  V.  Martin,  and  treated  I'mrd  v.  HoUlt  tnrsn  u 
hm'jkij  (t),  as  decisions  on  the  wording  of  particular  wi  . 

which  no  general  principle  could  be  deduced. 

In  some  cases  where  the  words  of  a  devise  to  tru.-<ti 
l)een  sufficiently  ample  to  include  real  estat<>,   but    i!u 
have  applied  to  personalty  only,  the  legal  estate  in  ilie 
lias  Iwen  held  to  pass  by  the  devise,  with  a  resiiltin;:  tni- 
the  heir. 

As  in  Dunnage  v.  White  (j),  where  the  testator,  after  devtm». 
certain   real  estate,   and   bequeathing  some    (wcimiary   lej^.i.  ie> 
proceeded  as  follows :— "  And  all  the  rest,  residue  and  remainder, 
of  my  estate  or  effects,  whatsoever  and  wheresoever,  of  what  nature 
or  kind  soever,  I  give,  devise  (k),  and  bctpieath  unto  my  said  !» 
trustees  and  executors  after  named  and  appointed,    upon   the  *', 
trusts  following :  that  is  to  say,  that  they  my  said  executors  do  v^-' 
and  shall,  as  soon  as  may  be  conveniently  after  my  decea.se,  make 
sale  and  absolutely  dispose  of  my  household  goods  and  stock 


ig,  nni' 

'tat 

TIh 

netl 

!/.«. 

and 

'  V. 

(/)  20  Bea.  147. 

(7)  The  M.R.  seems  to  have  mis- 
apprehended  the  true  Krouiid  o{  the 
decision  in  Saumarn  v.  Saumanz,  supra. 
See  Stokea  v.  Salomons,  9  Hare  75 ; 
Buchanan  v.  Hurriton,  31  L.  J.  Ch.  74. 

(A)  [19031  1  Ch.  483. 

(1)  Post,  p.  1010. 

(1)  IJ.  &  W.  683. 

(*•)  That  this  word,  when  applied  to 
J.— VOL.  I. 


" effects  "alone,  will  not  carry  n-JiI esttato, 
see  Camfield  v.  Gilhfrt,  3  Kawt.  5ltl ; 
HttU  V.  Hall,  [18911  3  Ch.  389;  [18921 
1  Ch.  3t(l  :  but  m«  PAiHi;*.  v.  UmI, 
25  Beav.  25.  Conversely,  the  won! 
"  bequeath  "  will  not  Ym  fiufficient  to 
confine  the  effect  of  a  gift  otbcrwi.<!R 
capable  of  including  real  eiiUtr. 
Wkieker  v.  Humt,  14  Beav.  518; 
Oyett  V.  If  i7/mni»,  2  J.  A  H.  42!t. 
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WHAT  UKNKBAt   WORUH  lARKY    KKAL    K«TATE, 

in  trade,  by  public  auction,  for  the  n».wt  monoy  that  can  bo 
or  gotU'n  for  the  8«me  ;  an.l  alno  do  and  Hhall.  with  all  ...i.  .• 
Bpcfd  coUect  in  all  debtH  due  and  owing  to  n»e  at  the  tn... 
deceai*  together  with  all  monien  owinfc  ..r  b-hmgu.g  to  n.v 
mortgage.  Iwn.l.  bill.  iwte.  «i)ecialtie«.  Hinipte  contract,  or  oth.- 
howwH-ver  ;  and  when  the  name  «hall  b«-  m  collected  and  » 
to  divide  the  »ame  into  nix  partH  or  nhar.-H,  and  to  piiy  th«  i 
when  m  .livided,  in  n.anner  following ;  that  w  u.  nay.  four 
Hixth  partH  thereof  t<.  certain  jH-rHons  named,  and  the  rem. 
two-sixth  partH  thereof  to  invest  in  the  public  »tw;kH  or  fund>», 
Sir  T  Plumer.  M.R..  held  it  im|»o'w>ble  not  to  construe  the  . 
a«  comprising  the  real  estate  ;  but  that  the  testator  having 
both  the  real  and  in-rsonal  proprty  to  the  trustees,  and  I 
onlv  said  what  was  to  be  done  with  the  |K.r.ionalty  (for  not  a 
of  the  disposition  of  the  beneficial  interest  referred  to  real  e, 
the  consecjuence  was  that  the  trust  of  the  realty  resulte.l  i 

heir-at-law  (J).  ,       i      /    x      i 

This  decision  was  folh.wed  in  Longle;,  v.  iMtujkn  (m),  w 

tesUtor  devised   and  b.  pieathed  all   his  estat,-   and  elTe 

trustees    their   heirs,  executors  and  administrators,   x^\m^ 

to  convert  his  ,K-rsonal  estate  and  stand  iwssossed  of  the  p. 

of  sale  and  of  the  rest  and  residue  of  his  estate  and  etfect. 

trust  to  invest  the  same  in  government  or  real  securities,  ; 

stand  l«.H80»sed  of  the  investments  uinm  trusts  for  tne 

of  his  wife,  children,  brothers  and  sisters  :  it  was  held  by  R 

M  R     thai   the   real  estate  passed  to  the  trustees,  but  tli 

trust^   were    "  rigidly    and    exclusively "    applicable  to  p 

estate  and  that  there  was  a  resulting  trust  of  the  real  estate 

heir-at-law.      It  does  not  ap^ar  whether  the  testator  owi, 

real  estate  at  the  date  of  his  will,  which  was  made  fiftcei 

before  his  death  (n) 


11)  "  It  seems  to  have  been  over- 
looked  in  this  case,  that  the  (roiboW 
farm,  in  respect  to  which  the  question 
arose,  had  been  contractwi  to  be  pur- 
chased bv  the  testator  before  ho  made 
his  will,  but  had  ne,tr  hter^  conveyed  to 
Mm  ;  so  that  there  was  no  legal  estate 
in  the  testator  upon  which  that  part  ol 
his   Honor's  decision  which   Rave  tUe 

estate  to  the  trustees,  could  operate. 

(Note  by  Mr.  Jarman.) 
(m)  L.  R..  13  Eq.  133. 
(n)  As   to   the   matenahty   of   this 

circumstance,  see  per  Jessel,  M.R..  m 

/fe  Affrtiifn  and  Blorea  Confrad,  1«  Ch. 

D.  69«.    Compare  also  the  effect  oi 


the  decision  in  Saumara  v.  i 
(supra)  a*  stated  by  Wood. 
Rurhanan  v.  Harrison,  31  I 
at  p.  82  :  "  Lord  Cottenham 
I  cntirtly  follow  the  reasoi 
where  the  testator  usi-d  the  ' 
pcrty  he  only  meant  person 
but  he  did  mean  to  dispos*! 
property  whatever  it  was.  H 
he  was  passing  the  whole  of  1 
but  believed  it  was  personal  \ 
The  decision  in  LangUy  v.  U 
referred  to  by  Buckley,  J. 
with  approval  or  disapprova, 
appear)  in  KirhySmitk  v, 
supra. 
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V.  0«n«nl  AntMhnical  Words  h^ld  to  pau  Land.    "In  Mmw 

irtfM's,"  »«  Mr.  Jarnian  ronmrkM  («),  "  rcttl  i'.xtatt'  lirn*  Imm'ii  hclil  to 
\mm  under  worcN,  even  mure  vhkuc  hihI  iiiforinul  tliiiii  uny  which 
have  yet  been  the  subject  of  conHideration.  Thux,  in  //>/»»•  mi//  v. 
.Ickland  (/>),  where  the  tewtator  deviwil  ah  folhiwx  :  I  devise 
itil  my  landn,  t4>nementi4,  and  hereditanientn  tn  .V.  Item.  I  ih'vi.Hc 
all  my  gcKxlM  and  ehatteln,  monieH,  ileht:*.  am!  irhaliuMrrr  rhr  /  hmr 
(in  the  uttrld  (q) )  not  iM-fori'  iligfMMetl  of',  to  the  itaid  \..  he  puyiiin 
my  debtH  and  legacieH  ;  and  make  him  exeeiitor.'  Trevor.  ('..I., 
Iiekl.  that  by  thenc  wctrdtt  ai>  estate  in  fee  pasned  ;  for  it  iiiiild 
iiitt  have  any  effect  U|M)n  the  perHonal  extat*',  iM'iiiu.m'  tliut  wan 
iliven  awov  as  fully  as  poMMible  by  the  words  pre<ed'.'nt  ;  therefore 
it  nm»t        -nd  to  the  remainders  in  the  real  estate. 

"  The       Honinii  of  the  learned  Chief  Ju.stice  deserves  attention, 

i!iOHfr!j  tne  point  Heems  not  to  have  Ix'cn  necessary  to  the  con- 

<ini'tion  that  the  devi«*»e  t<Mik  u  fee;    for  the  prior  devis*-  was 

•  >rly  adecjuatti  to  carry  all  the  lands,  and  the  charge  u|Min  the 

ilr  isee  would  enlarge  his  estate  in  those  lan«ls  to  a  fee  (r). 

■  H<),  in  Huxlep  v.  BrmmKtn  («),  the  words  '  all  I  am  worth  ' 
were  held  to  comprise  land  i:.  the  will  of  a  very  illiterate  testator. 
.  .  .  This  cast?  may  l)e  consideretl  as  exhibiting  the  extreme 
point  to  which  the  decisions  have  gone,  in  applying  general  informal 
words  to  real  estate.  Nothing  couhl  bt»  more  comprehensive  or 
more  untechnical  than  the  expression  here  us«'d.  The  ca,se  was 
cited  with  approbation  by  Uibbs,  C.J.,  in  Dtn-  v.  Rnut  (/),"  and 
by  the  Court  of  Exchequer  in  Dtuvn/xirt  v.  Voltmnn  (u),  where 
it  was  said  never  to  have  been  doubted.  The  only  apparent 
exception  is  a  dictum  of  Hir  E.  Sugden,  to  the  effect  that  it  might 
be  a  little  difficult  to  support  it  (v). 

In  Piltnan  v.  Stewns  (,.),  the  testator  devised  as  follows :  "  1 
give  and  bequeath  all  that  I  shall  die  iwsses'od  of,  real  and  fH>rsonal, 
of  what  nature  and  kind  soever,  after  my  just  debts  are  paid. 
I  do  hereby  appoint  P.  my  residuary  legatee  and  executor  " ; 
and,  in  a  subsequent  part  of  his  will,  he  desired  his  legatee  and 
executor  to  let  his  sister  be  interred  in  a  certain  vault,  and 
recommended  him  t«  do  something  handsome  for  the  testators 


('H*r.  stvii, 

Iti-al  r<i|«r<< 
llclil  til  pikw 

\<y  vAtfiiK  aiMl 

iiifornml 

Miinlx. 

Wh«t»MH'Vi-r 
flw  I  Imvc 
not  iH-fiirc 

i|iM|N|IU.||    lit." 


-'  All  I  am 
worth,"  111  jit 
tociiri'\  lanil. 


••  .Ml  lliat  I 
mIihIIiIii- 

p<IMM(>HM.4|  of, 

ri'al  uml 
pfinoiial," 

lll'ld  to  JMUS 

rtalty. 


(u)  Firat  cd.  p.  B80. 

(/>)  8alk.  239,  I  Com.  104. 

iq)  These  words  do  not  occur  in 
84lkeld. 

(r)  See  post.  Chap.  XLV. 

it;  I  Bf.  C.  C.  437.  As  to  the 
words  "  I  make  A.  my  Hole  heir,"  see 
TmjUr  V.  IFrf,  Sty.  301,  307,  319 ;   2 
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Sid.  75,  ante,  p.  A'm,  n.  (/).  As  to  the 
expression  "  my  fortune,"  mh;  ante, 
p.  991. 

(()  7  Taunt,  at  p.  81,  ante,  p.  mi. 

(u)  9  H.  tt  Wcls.  4«1  stated  poxt, 
p.  1013. 

d')  1  U  &  War.  439. 

(w)  i6EaH..505. 
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rit.\r.  XXVII. 


"  Every  thinn 
rlw  I  die  p«i* 
BCHiied  of." 


••  I  appoint 
my  wife 
executrix  and 
residuary 
legatee  to 
all  other 
property  1 
may  poBRPiS 
at  my  de- 
eeaae." 


WHAT  (SKSKRAI,  WORHS  CARUY  REAL  ESTATE. 

brother-in-law  at  his  death,  or  when  he  should  want  unv 
to  live  on  :  it  wa.s  h.'ld  that  V.  took  a  fee  in  th.-  roal  .-stat..  (,). 
So  in  Wik^"  V.  Wike  (//),  a  testator  commenced  h.s  w 
follows--"  As  touching  such  worldly  property,  wher.-wi 
hath  pleased  (5ml  to  bless  me  in  this  world,  I  Rive,  .l.-vis. 
dispose  of  the  same  in  the  following  manner  and  form.  lb 
proceeded  to  make  several  dispositions  of  land  and  «.km1. 
concluded  with  the  following  residuary  clause -"  All  th 
of  mv  worldlv  So<h1s,  bills,  bonds,  notes,  book  debts  and 
n„,nev,  and  ever>-  thi.ig  else  I  die  po8se8.sed  of,  1  give  to  n, 
(Jeorge,  whom  1  make  my  whole  and  sole  executor  1 
held  on  the  authority  of  the  preceding  .ases,  esiKMially  Sn 
Coffin  {')  that  certain  real  estate,  not  mcluded  m  the  s 
devises,  passed  by  this  clause  to  the  testator's  son  (ieorj-. 
that  he  took  the  fee.  Seeing  what  was  the  testator  «  mtent 
disclosed  bv  the  preamble,  the  Court  could  not  but  say  1 
employed  sufficient  words  to  carry  it  into  effect  («). 

And  in  Evans  v.  Jo,ie^  (f>),  where  a  testator  appomtc-d  h 
executrix,  and  continued-"  First,  I  give  and  bequeath 
said  wife  all  my  ho.tsehold  furniture,  linen,  glass,  chma. 
farming  stock,  and  all  my  personal  estate  and  effects  wl.r 
and  wheresoever,  and  of  what  nature  or  kind  soever,  or  vvl 
I  may  be  pos-sessed  of  at  the  time  of  my  decease  :  it  w 
that  the  te.stator's  real  estate  passed  to  the  w-.e 

In  Day  v.  Daveron  (c),  a  testator  gave  his  house  M  to  I 
(without  words  of  limitation),  and  his  house  ^.  to  Ins  v 
life  together  with  his  household  goods,  &c. ;  but  if  she  ; 
again  (which  she  did  not  do),  "  the  above  property  was  to 
the  property  "  of  1  is  daughter  for  life,  remainder  to  her  cl 
but  if  his  wife  remained  unmarried,  then,  after  her  death, 
house  N.  to  the  daughter  for  her  life  and  her  ch.ldrc 
testator  then  went  on:  "I  appoint  my  wife  sole  e: 
and  residuary  legatee  to  all  other  property  1  may  posses: 
decease  "  Now  concerning  my  fimded  property,  1 
give"    one   moiety  to  the  wife  and  the  other  to  the  d 


ix)  As  to  lUrclayy.  Collett,  «  Scott. 
408.  4  Bing.  N.  C.  6B8.  c.t«d  by  Mr. 
.Jarman    iti    thia    section,    see    ante. 

^■(';r5M:ftW682.7Bing.664. 

I')  Ante.  p.  09(1. 

(o)  But  as  to  its  carrying  the  feP,  see 

^''(MWu'f   Ex.280.     Sec  also  irnr- 


nrr  v.  Warnfr,  15  .Tur.  141  ; 
Heal,  25  Beav.   25:   Kt  fl'l' 
Ch.  311,  where  a  gift  of  "ev 
may  dio  posseswed  of,  except 
hold  furniture,"  was  held  tc 

(c)  12  Sim.  200;    Warren] 
Pni.  464. 


flENERAT,    rNTErilNlr.M,    WdRIiS    HELD    T<>    TASS    I.AM). 


KM.'l 


A.  an<l  II. 
Id  lake  >1M 
nsiilimry 


Sir  L.  Shadwi'll   lu'ld  tliat  tlu'  wife,  uiidtT   tln'   ii'sidiiaiy  clanse,   cini-.  xxvii 
took  the  rcmaiiuU'r  in  house  M.     He  thouKlit  it  rli-ar,  that  tlii.s 
rlaitse  did  not  refer  to  personal  proi«'rty  ;   for  the  te.itator  almost 
immediately  afterwards  spoke  of  his  funded  |)roiMMlv  in  a  distinct 
sentence  {(I). 

In  Davenjmrt  v.  Collmnn  (f),  a  testator,  after  certain  [MTuniarv 
legacies,  bequeathed  to  his  wife  for  her  life  his  freehold  house  at  <J., 
together  with  the  use  of  plate,  &c.,  and  of  interest  of  st(M-k  ;  and 
declared  that,  "at  her  decea.se,  it  was  his  will  that  A.  and  IJ. 
should  divide  e(jually  between  them,  as  residuary  legatees,  whatever 
lie  might  die  posses.sed  of,  e.vcept  what  was  a'.'eadv  mentioned  in   ''K^''''" 

,,,,,,,  ..  ',  II     wiint'ViT 

favour  of  others.       And  after  appomting  executors,  he  autlionzeii   iiuaydii' 

them  to  sell  certain  leaschohls  immediately,   "  but  the  house  at  ('.  V"""' "^J "'■ 

must  not  be  sold  as  long  as  my  wife  lives."     On  a  case  from  ( 'haiu-ery. 

the  Court  of  E.xchequer  certified  their  opinion  that  .\.  and  H.  were 

entitled  in  fee  simple  to  the  whole  real  estate  of  the  testator  at 

the  death  of  the  wife,  subject,  as  to  the  house  at  (,'.,  to  tiie  wife's 

life  estate.     They  relied  partly  on  the  generality  of  th(>  ixpicssion 

"  whatever  I  may  die  pos.sessed  of,"  which  they  thought  was  not 

to  be  limited  to  [M'r.sonal  estate,  being,  in  their  opinion,  e(|nivalent 

to  "  all  I  am  worth  "  (/),  or  "  all  1  have  "  (7) ;  but  they  also  relied 

on  the  direction  to  postpone  the  .sale  of  the  house  at  C,  which  could 

only  refer  to  a  sale  for  convenience  of  division  between  \.  and 

B.  according  to  the  terms  of  the  residuary  clau.se,  and  that,  if 

any  real  projjerty  was  included  in  that  clause,  all  must  be  so. 

Sir  L.  Shadwell,  V.  ('.,  confirmed  the  certificate  ;    observing  that 

besides  the  terms  "  whatever  i  shall  die  pos.se.s.sed  of  "  (which  he 

thought  would  comprehend  estates  in  fee  simple),  there  was  an 

e.xception  of  "  what  was  already  mentioned  in  favour  of  others," 

and  that  one  of  the  things  already  mentioned  was  the  [)ossession 

of  the  freehold  house  for  the  life  of  the  wife. 

It  is  true  that  in  Monk  v.  Maudskif  (h),   Leach,  V.-C,  said  that   "  All  l  nmy 
in  their  ordinary  sense  the  words  "  posses.sed  of  "  would  not  import  '''f  !>"«■«■''«'• 

•'  _  "^  'of,      llljll  lUlt 

real  estate,  but  as  the  cont*^xt  in  that  case  was  siiflicii'nt  to  shew  topa-.sr.nity. 
that  the  testatrix  did  not  mean  them  to  include  real  estate,  the 
remark  of  the  V.-C.  is  merely  a  dictum  {(). 

(d)  As  to  the  cffwt  of  appointing  gun,  0  H.  i  Cr.  hI  p.  ,".18.  9  U.  &  Hy.  (IS.'J. 
aptrson  "  rtwluary  legatee,     without  {h)  1   Sim.   2S0.     Coni|iiin/   niiiarkH 


K)  ;    Warren  v.  Setrl'^v. 


any  gift  to  hiin,  see  post,  p.  lOlU  ami 
ante,  p.   1011. 

(t)  9  M.  &  WeU.  481,  12  Sim.  C88. 

(  r )  Huxtep  V.  Brooman,  1  Br.  C.  C. 
4,17,  ante,  p.  Kill. 

[j)  Hcc  per  Baylcy,  J.,  Doe  v.  Mot- 


by  the  .Haiiie  juil)(t'  U|Hiti  I  In-  uiiril 
"  po»se»»e<l  "  ill  Xod  v.  Hoi/,  anil 
Thiman  V.  Pluliui,  ante.  p.  KMI.'i, 

(i)  Compare  Ciiiik  v.  .hufinrd,  L.  H..  1 
Ex.  125,  where  the  wordx  wen'  "  r.r 
whatever    i    may    lic^    posst  :-;.s(:ii    c.f    nr 


m 
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CHAP.   XXVII. 

"  What  littlo 
I  have  to  call 
my  own." 

"  My  for- 
tune "  con- 
Knod  to 
p<TSonalty  by 
(ontoxt. 


"  Rest  and 
lesidue,"  licld 
not  to  include 
real  t'state, 
notwithstand- 
ing previous 
devise  of 
land. 


"  All  the 
rest." 


WHAT   GENERAL    WORDS    CARRY    REAL    ESTATE. 

In  Henderson  v.  Farhriihje  (/),  it  was  held  that  the  equi 
redemption  in  a  copyhold  estate  did  not  pass  under  an  inf. 
gift  of  "  what  little  1  have  left  to  call  my  own." 

In  Maitland  v.  Adair  (k),  a  testator  devised  his  estate 
to  his  nephew  A.,  and  bequeathed  money  legacies  to  several 
relations;  and  by  a  codicil  dii.-cted  his  undisposed-of  n 
to  be  divided  among  his  said  relations  in  the  proportion  h 
bequeathed  {I)  the  other  part  of  his  fortune ;  Lord  llosslyi 
that  the  word  "  fortune  '  must  mean  money  legacies,  anc 
A.  was  not  entitled  to  a  share  in  respect  of  the  value  of  I 

estate. 

In  Hebb  v.  Pemiire  (»»),  real  estate  was  held  not  to  be  mchi 
a  devise  of  "  the  rest  and  residue,"  on  the  ground  of  the  ivsti 
effect  of  the  immediate  context,  although  there  was  a  }>i 
devise  of  land  in  the  same  will.  The  testator,  after  various  ( 
and  bequests,  concluded  his  will  in  the  following  wordn 
order  the  lease  of  my  house,  with  all  the  furniture  (exce 
eight  worked  chairs),  to  be  sold,  and  all  the  rest  and  residu 
divided  among  the  four  daughters  of  A.,  share  and  share 
and  I  appoint  C.  and  D.  executors."  It  was  contendei 
the  reversion  in  fee  of  a  moiety  of  certain  houses  devised 
will  for  the  life  of  the  devisee,  passed  by  the  words  '  n 
residue."  But  Lord  EUenborough  thought  that  these  w. 
the  place  in  which  they  stood,  and  so  accompanied,  nnis 
proi)erty  of  a  similar  nature  to  the  lease  of  the  house  and  fu 
before  mentioned,  that  is,  his  ijer.sonal  estate.  He  con 
the  division  ordered  was  to  be  made  by  the  executors  imnw 
afterwards  named. 

But  in  Altree  v.  AUree  (n),  a  testatrix  gave  a  certain  hoi 
garden  (which  were  leasehold)   to  A.,  then  bequeathed 
Iieeuniary  legacies,  and  proceeded,  "  and  all  the  rest  to  be 
between  "the  daughters  of  B. '    It  was  held  by  Sir  J.  Romil 
"  rest  "  included  the  rest  of  all  the  property  real  as  well  as  |) 


entitled  to."  In  both  these  cases  the 
wills  wen^  before  the  Wills  Act,  so  that 
the  jxrsons  to  whom  land  was  expressly 
tleviscd  only  took  life  estates,  and  the 
question  was  whether  the  subsequent 
general  words  were  sufficient  to  pass 
the  n-niainders  in  fe«.  as  in  Hopewell 
V.  Ackland,  ante,  p.  U)ll  ;  and  sec  the 
following  cases  where  the  residuary 
devises  contained  the  word  "estate 
or  "  property  "  :  SroU  v.  Alberry,  ante, 
p.  9M ;  Km  v.  Gilbtit,  ante,  p.  !H)4  ; 
Dayv.  Dareron,  ante,  p.  1012  ;  Saumarn 


V.  Smimarez,  ante,  p.  1007. 

(;)  1  Kuss.  479.      It  was 
not   to  pass  under  a  gift  of 
effects." 

(it)  3  Ves.  231. 

(0  As  to  this  word  vide  ant 
note  (it). 

(m)  11  East,  100.  As  to 
of  the  context  in  restiaining 
of  such  words  as  "  estate,"  "  ] 
&c..  see  ante,  p.  1000. 

(h)  L.  H.  II  Ki   2.S0. 


WORDS    OF    PERSONALTY    ONLY    HKL!)  TO    INCLIOK    UKAL    KsTATK. 
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'  Kl  orttTft.'* 


I  iimki' 
iiiv  luir.' 


And  in  f'^mi/th  v.  Smi/fh  (o),  whore  a  testator  made  his  will  thvis.  cn.\r.  xxvn. 

"  I  give  to  A.  KM)/.,  also  to  B.  Hi*/.  ;    luid  lastly.  I  (^ivc  my  shei'p 

and  all  the  rest,  residue,  moneys,  chattels  and  all  other  my  efiects 

to  be  equally  divided  among   my   four  brothers  (naming  them) 

whom  I  appoint  executitrs  "  ;  it  was  held  by  Sir  H.  Malins,  V. -(-'., 

that  "  rest  and  residue  "  were  sutficient  to  carry  real  estate,  and 

were  not  cut  down  by  the  subs«Mpient  enumeration.     Indeed,  he 

thought  the  realty  would  pass  under  the  word  '"  etTects  "  alone, 

but  in  this  he  perhaps  went  too  far  {p). 

In  Re  Andre>r's  Estate  (c/),  a  tt-statoi .  after  giving  his  real  estates 
and  all  his  jn-rsonal  estate  and  effects  to  his  wife  for  her  life,  gave 
to  certain  relatives  aft«r  her  death  "  an  e<(ual  shan-  of  my  iH-rsonal 
estates,  &c.  &e."  ;  it  was  held  that  this  latter  gift  included  the 
real  estate  of  the  testator  (r). 

There  are  several  cases  in  which  such  words  as  "  I  make  A.  15. 
my  heir,"  have  been  held  to  oj)erate  as  a  general  devise  of  the 
testator's  real  (estate  (.s). 

In  Gould  V.  Gauld  (t),  a  testator  by  his  will  gave  his  real  estate 
to  trustees  upon  trusts  for  his  sister ;  by  a  cmlicil,  in  which  he 
called  his  nephew  his  heir  at  law,  he  directed  that  the  making  of 
the  codicil  should  not  extend  to  give  his  trustees,  for  the  Ix-nefit 
of  hia  sister,  any  after-accjuired  freeholds  or  copyholds,  but  that 
the  same  should  descend,  as  to  freeholds  to  his  heir  at  law,  and 
as  to  customary  estat«vs,  to  his  cu.'^tonuiry  heir  :  it  was  held  this 
did  not  prevent  her  from  taking  by  descent  aftfr-accpiired  copy- 
holds, she  being  the  testator's  customary  heir. 

VI.  Words  descriptive  of  Personalty  only,  held,  by  force  of  \v.ir.N  <io. 
Context,  to  include  Real  Estate.    '■  It  renuiins  to  1k'  obseiveil,"  ;''''f'''^„''''' 
says  Mr.  Jarman  (n),  "  that  words  applicable  exclusively  to  jiersonal  .  .laf  only, 
estate  have  sometimes,  by  force    of   the   context,    been   held    to  |||' 'j  '"^Jj*"^^ 
include   land.      This   frecjuently  hap|M'ns  where  an  ex|>re.ssioii  is 
evidently  used  as  referential  to  and  .synonymous  with  an  anterior 
word,  clearly  descriptive  of  real  estate  ;   in  which  case  its  extent 
of  operation  is  measured,  not  by  its  own  inherent  strength,  but  by 
the  import  of  its  synonym. 

"  Thus,  in  Hoj)e  d.  Brown  v.  Tai/lor  (v),  where  a  testatitr,  after  \\„ril  lequey 


(o)  8  Ch.  U.  5«1. 

(p)  See  po»t,  p.  lOI'J. 

((f)  50  \V.  R.  471. 

(r)  A-  to  the  t-ffect  o{  tlic  rxprcssion 
"  et  Oil     ra  "  spe  post,  p.  10.1(K 

{a)  Miirret  v.  Sly,  2  !^id.  75,  s.c.  suli 
nom.  Taybr  v.    WV6,  .<tyU-»  301,  307. 


3!«:  Rogern  v.  J{o'i<r«,  3  1'.  \V.  1»3; 
Parker  v.  Mck.vm,  i  D.  ,\.  &  .S.  177  f  I 
acknowlwlge  A.IJ.  to  In;  my  luir  at- 
law  "). 

(0  32  Boa.  301. 

(u)  Fir.^t  (hI.  ]).  tiS4. 

(r)  1   Burr.  2t>8.     .See  al-o  Unrdnrrr 


liclil  to  nfiT 
to  n  al  ('State 
anti'ccilontly 
(IcvisicL 


w 
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CHAP.  XXVII. 


"  Residuary 
legatee." 


"  I  appoint  A. 
residuary 
legatee,"  held 
to  carry  real 
estate. 


"  I  leave  A. 
residuary 
legatee,"  held 
not  to  carry 
after- 
acquired  real 
estate. 


WHAT   GENERAL   WORDS   CARRY   REAL   ESTATE. 

devising  certain  lands  to  A.,  B.  and  C.  and  giving  pecunii 
legacies  to  B.  and  C,  provided  that,  if  either  of  the  persons  Sef 
named  died  without  issue,  then  the  mid  legacy  should  be  di .  i 
equally  between  them  that  were  alive  ;  it  was  held  that  the  w 
'  legacy  '  in  this  clause  extended  to  the  land  before  devis<»d.  Fos 
J.,  observed  that  one  of  the  persons  nailed  had  no  iM-cuni 

legacy." 

In  several  of  the  cases  cited  in  the  previouH  section,  there 
an  appointment  of  a  person  to  be  the  testator's  residuary  legi 
of  whatever  property  the  testator  might  die  possessed  of, 
although  the  words  "  residuary  legatee  "  are  properly  applici 
to  personalty  only  (m),  it  was  held  in  each  of  these  cases  that 
appointment  took  efFect  as  a  devise  of  the  testator's  realty 
And  an  appointment  of  a  person  to  be  "  my  residuary  legat 
will  have  this  effect  if  the  testator  shews  an  intention  to  dis] 
by  his  will  of  all  his  property,  real  as  well  as  personal.  For  exan 
in  Hughes  v.  Pritchard  (y),  where  a  testator  began  thus  :  "  A 
my  estate  which  God  has  bestowed  on  me,  I  do  make  this  my 
will  and  testament  as  follows  (that  is  to  say) :  "  he  then  de\ 
certain  freehold  land  to  A.  for  life  with  remainder  over,  and  aiic 
freehold  farm  to  B.  for  life  with  other  remainders  over ;  np^ 
gave  pecuniary  legacies,  then  a  specific  legacy,  and  afterw 
more  pecuniary  legacies,  "  and  I  make  A.,  C.  and  D.  my  resid 
legatees  "  :  it  was  held  by  Jessel,  M.R.,  and  James  and  Bram 
L.JJ.,  that  the  testator's  real  estate  not  specifically  devised  ps 

to  A.,  C.  and  D. 
But  in  Re  Methuen  atid  Blore's  Contncf  (z),  a  testatrix  \ 


V.  Nath,  5  T.  R.  710  :  Brady  v.  Ciihilt, 
Dougl.  31.  40.  As  to  the  words 
"  share,"  "  share  aforesaid,"  "  jwrtion,'" 
and  similar  expressions,  as  applying  to 
one  or  more  of  several  preceding 
subjects, vide /)o«d.  Stop/ordv. itop/orrf, 
I  East,  501  ;  Hardman  v.  Johnton,  .'J 
it»er.  347  ;  Coe  d.  Oibion  v.  GeU,  2  B.  & 
Cr.  680,  4  D.  &  Rv.  387  ;  Dof.  d.  Driver 
V.  Bowling,  5  B.  &  Aid.  722 ;  Scrivener 
V.  Smith,  2  D.  M.  &  G.  399. 

(u)  Dot  d.  PoberU  v.  Koberti,  7  M.  & 
Wela.  382 ;  Lea  v.  Orundy,  1  Jur.  N.  S. 
9,'>1  ;  Windus  v.  Windui,  21  Beav. 
373,  aff.  6  D.  M.  &  C..  549,  diss.  K. 
Bruce,  L.J. 

(r)  Pitman  v.  Stevens,  15  East,  505. 
ante,  p.  1011;  Day  v.  Davtmn,  12  Sim. 
200,  ante,  p.  1012 ;  Davenport  v. 
Coltman,  9  M.  &  VVels.  481 , 1 2  Sim.  588  ; 
AUtyne  v.  AUeyne,  i  Jo.  &  Lat.  54i.  per 
Sugdcn,  C. ;  Evans  v.  CroMne,  15  Sim. 


fiOO.  And  sec  KellM  v.  Ki'iUlt  ;) 
248,  and  Singleton  v.  Tomlin' 
App.  Ca.,  40-t,  htitod  aiito,  p, 
Wildes  V.  Davie^,  i  Sm.  &  Gif.  4" 
each  of  which  the  surplus  proce 
nonverte.l  realty  wen^  held  o 
context  to  pass  to  persons  app 
"  residuary  leeatecs." 

iy)  6  Ch.  V.  24.  See  alao  \Vn 
Xewton,  Dru.  4ti4  (••  residuary  1 
to  all  my  property");  iff  Sul 
h.  T.  003,  and  Loftus  v,  .S'ioi 
Ir.  Ch.  17h  ("leave  anil  bcq-. 
residue  of  "  my  projKTties  "  to  ci 
"as  residuary  legatees  "). 

U)  16  Ch.  D.  696  :  see  also  0< 
Allen,  23  L.  R.  Ir.  236;  Hi 
Hillaa,  10  Ir.  Eq.  134  ;  Wills  v. 
1  Dr.  &  W.  ''39  ;  Re  Oyles.  14 
311;  *"  -met,  v.  Kirkolls,  7  1.. 
107. 


WORDS  or  PERSONALTY   ONLY   HELD   TO   INCLrOE    REAL  ESTATK. 


1017 


testatrix  made 


her  will  as  follows:      '  I   commit  to  pajM-r  my  wishes  respecting  hiai-.  xxvii. 

the   disposal   of   my    property  .  .   .  Everything  I    am    i>ossess«>d       ~~ 

of  I  leave  to  my  '  r;!.  r  for  her  life,  aft«>r  her  deceasti  I  give  and 

devise    as   here    annexed.  .  .  .  My   two    nephews    H.    and    F. 

I  leave  my  executors,  and  the  latter  residnarv  legatee  after  the 

demise  of  my  sister "  :    Jessel,   M.R.,  held  that  after-aecpnrcd 

realty  of  which  the  testatrix  was  nossessed .  t  her  death  did  not  pass 

by  the  will.     He  distinguished  this  case  from  that  of  Iluijhex  v. 

Pfitchmd  on  the  ground  that  here  there  was  no  direct  inilication 

of  intentic  n  to  give  all  property,  real  as  well  as  iHTsonal,  as  there 

was  in  that  case,  and  said  that  though  the  words  here  used  might 

well  pass  everything  whidi  the  testatrix  had,  including  realty, 

to  the  sister  for  life,  there  was  no  indication  of  intention  that  the 

remainderman  iius*.  necessarily  take  all  that  was  given  to  the 

tenant  for  life.     His  Lordship  attached  some  importance  to  the 

fact  that  at  the  date   of    the  will    the    testatrix    had    no  real 

•  itate. 

A  similar  construction  prevailed  in  Re  Monk  {a) ;  in  that  case 
the  question  was  simplified  by  the  fact  that  the  "  residuary  legatee  " 
was  tenant  for  life  of  the  testator's  real  estate  under  a  preceding 
devise. 

In  f'ct,  it  may  be  laid  down  as  a  general  rule  that  the  mere 
appointment  or  nominatio  •  a  testator  of  a  jK'rson  as  "  my 
residuary  legatee"  will  no  lerate  as  a  de.'ise  to  him  of  the 
testator's  residuary  real  estate  ;  and  even  where  a  tt- stator  through- 
out his  will  uses  "  bequeath  "  and  "  legacy  duty  "  as  api)lical)le 
to  real  estate,  this  will  not  justify  the  Court  in  construing  "  residuary 
legatee  "  as  equivalent  to  "  residuary  devisee,"  if  the  will  specifically 
disposes  of  ?.ll  the  real  estate  which  the  testator  was  possessed  of 
at  the  date  of  the  will  (b). 

An  appointment  of  three  persons  as  joint  executors  of  '"  my 
entire  pi  3perty,  for  the  purpose  of  putting  it  to  the  best  advantage 
of  my  sister,  wife  and  children,"  (liberates  as  a  devise  of  fee-simple 
lands  (c). 

Upon  the  principle  already  stated,  the  woul  "  effects"  (though 
applicable    strictly   to   iwrsonalty   only  (rf) ),   has   been  held   to 


'  Kxccutots 
of  my  I'litiri' 
pr(>|Mrly.  " 


•  Kllccts.'' 


(a)  71  L.  T.  179. 

(ft)  He  Gibks,  [1307]  1  Ch.  463. 

(f)  Murphj  V.  Ihndly,  Ir.  R.  4  E.i. 
111. 

(d)  Camfield  v.  Oilberl,  3  East,  5jtf ; 
Itender»on  v.  t\i~bridge,  1  Uu.-is.  47!», 
■iiitp.  p.  1014  ;  Dnr  c).  //tV/-  v.  Dring  2 
-M.  &  Sel.  448 ;  Doe  A.  H  uo  v.  Karleg, 


1  ■>  M.  &  Welx.  4i  0 ;  Doe  A.  Mur<j,m  v. 
Morgan,  0  Bam.  *.  Cr.  51?,  anlp,  \i.  !H»7 : 
but  see  the  dicta  of  Malins,  V.-(.'., 
Smyr.  V.  Smijth,  8  Ch.  U.  'MX.  The 
decision  itself  was  n-fericd  to  without 
di^iapprobation  by  the  C\  A.  in  Hull 
V.  Hall.  [!892]  1  (^i,  ;WI. 
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"  Said  pf- 
fcctn,"  held  to 
comprvhcnd 
land  pre- 
viously 
mentioned. 


"  Effectf  " 
may 

exttmd  to 
real  estate. 


"Said  etiects 
bequeathed 
to  E." 
referred  to 
land  before 
devised. 


WHAT   OENERAt.   WORDS   CARRY   RRAL   ESTATE. 

comprehend  the  several  particulars  before  mentioned,  consistii 
of  both  real  and  personal  es  .ate  (e). 

As  in  Doe  d.  Chillcott  v.  While  (/),  where  a  testator  after  maki 
several  i>ecuniarv  bequests,  devised  to  A.  the  income  of  a  certa 
cottage,  and  to  E.  the  half  of  a  certain  estate  ;  and  all  the  resid 
of  his  goods,  chattels,  rights,  credits,  personal  and  testanientn 
estate,  and  also  his  lands,  tenements  and  hereditaments,  he  fja 
to  his  wife  for  life,  whom  he  made  sole  executrix  ;  and  he  allowed  1 
to  give  what  she  thought  proper  of  "  her  said  effects  "  to  i 
sisters,  the  said  A.  and  E.,  for  their  lives ;  and,  after  the  ab< 
live,  were  expired,  he  gave  aU  his  lands  to  J.,  who  was  his  heir- 
lax.  :  it  was  held  that  the  power  of  the  widow  ext<!i.ded  to  all  i 
real  and  personal  estate  given  to  her  for  life,  including  th..  .otti 
in  which  A.  had  a  life  interest. 

So,  in  Marquess  of  TUchfieU  v.  Honmtstle  (</)  real  estate  \ 
held 'on  the  special  wording  of  the  will  to  pass  under  a  gift 

effects.  ,      ,     ■ 

So,  in  Den  d.  Franklin  v.  Troui  (/(),  where  the  devise  was 
E.  of  "  aU  my  estate  and  effects  whatsoever  and  wheresoe' 
which  I  shall  be  possessed  of  or  entitled  to  at  the  time  of 
decease,"  in  trust  to  pay  funeral  expenses  and  debts.    The 
tator  then  subjected  his  "  said  effects  bequeathed  to  E.  to 
following  legacies,"  and  went  on  to  enumerate  certain  fwcuni 
legacies,  and  gave  to  S.  a  house  in  W.     He  directed  that  all 
above  legacies  should  be  paid  out  of  his  effects  by  the  said 
within  twelve  months  after  his  decease,  and  then  gave  and 
queathed  all  the  residue  and  remainder  of  his  "  said  effects  "  to 
said  E.,  her  heiis  and  assigns,  for  ever.    It  was  held,  that 
took  the  remainder  in  fee  in  the  house  devised  to  S.,  (which 
the  testator's  only  real  property,)  by  this  devise.    Lord  El 
borough  relied  much  on  the  testator  havmg  included  the  h 
among  the  enumerated  legacies,  by  which  he  had  explained  hiu 


(e^  A  gift  of  "  real  effects,"  as  already 
mentioned,  will,  a.s  a  general  rule  pass 
real  estate  :  Hogan  v.  Jackson,  ante, 
p.  994. 

( /■ )  1  East,  3.1. 

(o)  2  Jur.  «10.  See  also  MiUome  v. 
I^ng,  3  Jur.  N.  S.  1073 ;  Phillips  v. 
Heal.  2.">  Beav.  25 ;  Re  Sheridan,  17  L. 
R.  Ir.  179.  In  AU.-Qen.  for  Britixh 
Honduras  v.  Bristowe  (h  App.  Ca.  at  p. 
149),  where  a  testator  I'^ed  these  words 
"  1  leave  them  and  their  heirs  and 
assigns  all  my  effecU  ...  (my  lands 
and   effecU    in   Jamaica    excepted). 


Sir  M.  E.  Smith,  ii\  diliv 
the  judgment  of  the  IMvy  Co 
said  :  "  Their  liOidehips  think  th« 
word  '  effects '  would  pasn  land.' 
to  the  influence  of  the  words  "  of 
nature  and  kind  soi'ver,"  followiii 
wortl  "086018,"  sec  Doc  v.  Drimj, 
&  Si...  at  p.  454. 

(ft)  15  East,  394.  Mr.  Jan 
note  "  as  to  the  effect  of  some  re 
tial  expresifiona  of  frequent  occum 
has  been  omittL-d  ;  the  ca^p?  i-it. 
him  will  bo  found  in  Chap.  XX. 
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('t''.'i-ts  ■'   ciur.  sxvii. 


•■  clTrclH  " 
"  wlicrcxo- 
I'Vcr  Kitiiatc 


to  describe  that   |)ro}K?rty  tinder  tho  di'iuimiiiation  <>( 
and  "  legacies." 

In  Ikie  d.  Ilnw  v.  Enrhs  (i),  a  testator  nuule  liis  will  as  follows  :      r;iT..i«" 
"I  dispose  of  all  n»yi  Icct«  as  follows:     all  my  liouscliolil  jioods,   ,',', 'p„"J 
live   stock,    furniture,    plate,    wearing   apparel   and   other  effects   r.al  ixtBtr. 
at  this  time  in  my  poss   ision,  or  that  hereafu-r  mav  liecome  my 
property,  to  my  wife  "  :  and  a  second  husband  was  to  have  no 
power  of  disposition  over  "  any  part  of  the  pro|H'rty  which  was  then 
or  might  thereafter  be  in  his  (the  testator  s)  possession."     J'latt,  B., 
admitting  that  the  word  "  effects  '  alone  could  not  incltide  real 
estate,  was  induced  by  the  context  to  think  the  testator  had  here 
used  "  effects  "  as  synonymous  with  the  word  "  jiro|M'rty."  and 
that  real  estate   pas.sed.     Hut  I'olicKk,  VM.,  and  I'arke,  M.,  wtie 
of  opinion  that  there  was  nothing  in  the  will  to  extend  tl.  •  iiatinal 
meaning  of  the  word  "  effects,*'  which  they  held  meant  jM-rsonal 
things  only. 

In  Hnll  v.  Hull  (y),  a  testator  "  gave,  devis«'d  and  be(|tieathed  " 
to  his  wife  all  his  furniture,  goods,  chattels  and  effects  '•  whatscK'Ver 
the  same  might  be  or  wheresoever  the  same  might  be  situate," 
and  requested  her  to  ;>ay  his  debts,  &c.,  and  after  the  death  of  his 
wife  he  '"  gave,  devised  and  Iwcjueathed  "  to  be  eipially  divided 
amongst  three  of  his  children  until  they  attained  twenty-one,  '"  the 
furniture  and  moneys  or  any  pro{)erty  "  which  his  wife  might  have 
become  entitled  to  through  his  will  oi  through  any  other  source  ; 
and  after  they  attained  twenty-one,  he  direiited  that  '  the  ftirniture, 
goods,  chattels  and  (effects,  whatsm^ver  the  same  may  be  or  whereso- 
ever it  may  be  situated,"  and  any  moneys  his  wife  might  be  entitled 
to  at  the  time  of  hi  *  de-^ease,  should  be  equally  divided  a.aongst  his 
six  children.  The  testator's  fiersonalty  was  of  small  value,  the 
bulk  of  his  property  consisting  of  some  real  estate  to  which  he 
became  entitled  about  a  year  before  he  made  his  will.  It  was 
held  by  Fry,  L.J.,  and  by  the  Court  of  Appeal,  that  the  testator' 
intended  to  dispose  of  all  his  pi'oj)erty,  and  that  the  real  «'statc 
passed  by  the  will. 

Again,  the  phrase  "  worldly  goods,  '  though  pro|M'rly  appli- 
cable only  to  personal  estate,  will  include  the  realty  if  aided  by 
the  context.  Thus,  in  Wrujht  v.  Sheltim  (A),  where  a  tcstatoi'  toiw^nrcul 
gave  to  trustees  all  his  worldly  goods  of  what  nature  and  kind 
soever  and  wheresoever  they  might  lie  found,  upon  the  trusts 
undermentioned ;    his  wife  to  have  possession  while  she  lived. 


of 


'•  Worldly 

^(Hxls  "   IlI'M 
Olltlu'fOIltfX 


(.)  15  M.  &  Wels.  4* 
(;)  [1891]  3  Ch.  38. 


[1892]  1  Ch. 


361. 

(<•)   18  ,Tur.  4».'i. 
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"  Penional 
MiUteti,"  heM 
HufBoicnt 
uix)n  the 
contvxt  to 
para  realty. 


'  Said  houBP, 
;oods  and 
:hattek," 
omitting  the 
vord  "lands" 
)ef ore  Udod ), 
lid  not  pasfl 
ands. 


lemark  on 
)o€  V.  White, 
)c»  V.  Trout, 
ndifoe  V. 
Valker. 
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hut  if  »he  married,  to  <iuit  possession  :  all  his  debts  and  h<«a(:ie. 
to  be  paid  out  of  his  personal  estate  and  W.  Close.  To  his  s(,i 
A.  201.  and  H.  Close  :  to  his  children  B.,  C.  and  1).  the  rest  » 
his  wordly  goods :  it  was  held  by  Sir  W.  T.  Wood,  V.-C.,  thai 
the  real  estate  was  included  in  the  gift  of  '•  worldly  goods." 

Even  the  expression  "  personal  estates,"  or  "  i^rsonal  est»te  aiu 
effects  "  (l),  will  carry  realty  if  the  testator  has  clearly  show-  lii 
intention  that  it  shall  do  so.  As  in  Doe  d.  Tofield  v.  TofieUi  (,„] 
where,  after  some  jjecuniary  bequests  and  a  particular  devis..  ., 
realty,  the  testator  proceeded  to  give  to  his  wife  all  his  stock,  &r , 
ready  money,  &c.,  "  and  personal  estates  whatsoever  and  wher.-s 
ever^  subject  nevertheless  to  the  above  legacies,"  during  widowhood 
but  if  she  marrit  1  she  was  to  resign  "  all  my  personal  estates  to  th 
after- mentioned  legatees  in  manner  following"  :  first,  lie  gave  aui 
l>equeathed  to  J.  the  house  and  premises  in  which  he  the  testate 
then  dwelt,  with  the  closes  adjoining,  to  hold  in  fee  ;  "  and  th 
remaining  of  my  iKsrsonal  estates  "  to  other  {wr.sons  in  fee.  Tb 
Court  of  K.  B.  were  clearly  of  opinion  that  the  wife  took  the  rei 
estate  for  her  life  (n). 

Mr.  Jarman  observes  (o)  that  the  "  cases  in  which  words,  in  then 
selves  clearly  inapplicable  to  real  estate,  have  been  held  to  exter 
thereto  by  "force  of  the  context,  are  the  exact  converse  of  tho 
discussed  in  the  first  division  of  the  present  chapter. 

"  But  in  Roe  d.  Walker  v.  Walker  (p),  a  testator  devised  to  1 
wife  a  certain  house,  with  all  his  hinds,  goods  and  cknllds,  whn 
soever  and  wheresoever,  for  her  life  ;  and  if  his  aforesaid  wi 
should  die  before  his  sons  H.  and  R.  came  to  the  age  of  fiftec 
then  that  his  }u>me.  lands,  goods  and  chattels,  that  is  to  say,  t 
rents  arising  from  the  same,  should  be  employed  in  bnug. 
them  up,  until  the  age  of  fifteen.  The  testator  then  declared  1 
will  to  be,  that  his  aforesaid  home,  goods  and  chattels,  equa 
should  be  divided  between  all  his  sons  and  daughters  that  shoi 
be  living  at  that  time,  share  and  share  alike.  It  was  held,  tl 
under  the  last  devise,  the  lands  did  not  pass. 

"  It  will  be  observed  that  in  Doe  d.  Chikott  v.  White,  and 


(I)  In  "  personal  estate  and  pro- 
perty"  or  "  (wrsonal  property,  e.sUte 
and  ellect«."  the  word  "personal" 
will  generally  override  the  whole,  ante, 
p.  9H9. 

(m)  1 1  East,  240.  See  also  Cadman 
y.  Cidman.  U  K.,  13.  Eq.  470;  Re 
Smaltty.  49  L.  T.  ti02 ;    ft«    Wm»    95 


L.  T.  758. 

(»)  Compare  Re  Andrew  a  Eilate.  a. 

p.  lOl.'i. 

(o)  First  ed.  p.  (589. 

{,,\  3  B.  *  P.  37.'>.  Cf.  Lelhhn<h 
Kirkman,  2.5  L.  J.  Q.  B.  89.  2  Jur.  1 
372. 
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Den  d.  Frnnklin  v.  Trout,  thi'  wonl  '  ctTfrtu  '  wa«  uwcl  iw  Hvnony-  •  lur.  xxvii. 
nious  with,  and  dewriptivt'  of  tho  nanv  .siiKjcrt  ns,  flit-  imtfrior 
exprpfwions,  which  un«|m'8tionably  comprintMl  ri'nl  rstutt' ;  Imt  ii> 
Roe  V.  Walker,  the  tt»«tat<>r  had  in  the  third  devi^'c  adoptod  pre- 
ciMfly  tho  same  phras«'(iloj»y  an  in  the  first  and  fu-cond.  with  the 
omisHioii  of  u  sinnle  word,  and  that  word  the  only  one  wliitli 
applied  to  the  land.  If  waa  too  m"ch,  therefon',  to  infer  that 
these  words,  with  so  material  an  onnssion,  were  intended  to  de- 
scriln-  the  same  subject  as  the  preceding  exjressions,  however 
reasonable  might  \h>  the  mnjerture  that  the  omission  was  nn- 
desipneil.  If  the  testator  in  the  third  gift  h.id  used  terms  of 
description  not  exactly  eorrespontling,  so  far  its  they  went,  with 
those  of  the  preceding  devises,  the  dilhcidty  of  adopting  this 
construction  might  not  have  been  so  insu|M'ri'.ble.  It  would  not 
then  have  impost'd  upon  the  Court  the  neecMsity  of  treating  the 
same  word.s  in  the  .several  gifts  as  de.scri|)tive  of  a  ililferent  subject." 


eto'^Bslii**.  «"•'■ 
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WHAT    WORD!*    WILL    t'UMPBIf*K    THE    (JENBBAL    PKR80N,vL    ESTATK. 


I. " K»ii>i<:' ••  /'(N./xH//.'"*"... •"-- 

II.   Kxtviit  iif  viinln  "(IoimIm," 

"(•llllllrh,""    ^:ff>^•■|M,^^A|■.. 
|••h|■n  ri'nirii\m-ll>\l<'»iil>''<  '""'J- 


III 


(liutiriil  Itixiilif  li'lil  III 
piiHH  III/  fiiril  "  Mm"  ti," 
iiniliiiliiriiifiirmiil  ll'(ir(/«  liK!;; 


•'  Estate," 
"  properly," 
&o. 


I.  "Estate,"  "Property,"  &c.  When  a  t^^ntator  makes  lw 
of  such  expressions  as  "  all  my  estate,"  or  "  all  my  proi)erty,"  a 
question  as  to  their  effect  can  hardly  arise,  for  these  are  words  of 
the  widest  possible  meaning  (a).  But  if  the  testator  ad«ls  soin.- 
qualification  or  description— as  where  he  bequeaths  all  his  proprty 
in  a  particular  locality  to  A.  and  all  his  property  in  another  locality 
to  B. ;  or  where  he  disposes  of  "  all  my  property,  brewery,  &c.  "— 
difficult  questions  may  arise  (h). 

In  Re  Johnson  (c),  the  testatrix  made  some  specific  be()ue.sts, 
and  continued  :  "  With  the  exception  of  the  above  legacies  I  direct 
that  the  remainder  of  my  household  proi>erty,  including  house  in 
M.,  should  be  sold,"  &<•. ;  it  was  held  that  the  entire  residuary 
personal  estate  passed. 

Vo«i  n.    Extent  Of  words  "Goods,"  "CJhattels,"  "Bffect8,"&c., 

•  effect*,"  ^jjgQ  restrained  by  Context.— Mr.  Jarman  states  the  general  nil.' 

■ttll."'  thus  (rf) :  "  The  word  effects  (e),  and  even  the  word  ,jo<ds  (/),  oi 

.heiher  H^  chaUeh  ((/),  will,  it  seems,  comprise  the  entire  personal  estate  of  u 


ompriscB » 
re  personal 
4tate. 


(o)  As  to  "estate"  see  ante,  p. 
000;  as  to  "property"  see  Rt 
Prater,  37  Ch.  D.  481  ;  Doe  v.  Earhs, 
15  M.  *  W.  450,  ante.  p.  1001.  A.i  to 
"fortune"  see  ante,  p.  001,  and 
Stingily  v.  Grainger.  7  H.  L.  C.  273. 
As  to  "  patrimony  "  see  ant«,  p.  1H>I. 

(6)  Waile  v.  ilorland,  12  Jur.  N.  8. 
763.  As  to  the  locality  of  shares, 
bonds  and  other  choses  in  action,  and 
as  to  gifts  of  personalty  described 
with  reference  to  its  locality,  see  Chaps. 
XXX.  and  XXXV. 

(«!)  92  L.  T.  357. 


(d)  Rrst  ed.  p.  692. 

(«•)  Hogan  v.  Jackaon.  Cowp.  29ft; 
CnmjieU  v.  PretaM,  15  Vc».  500; 
Heamt  v.  Wigginglon,  0  Ma<ld.  119, 
post. 

(n  See  Purtman  v.  Willie,  Cro.  Kl. 
386.  where  it  wag  held  that  leaiicholils 
passed  under  a  bequest  of  "  the  rexidiir 
of  my  goods."  See  also  Anon.,  1  P.  W. 
267. 

(9)  Co.  Lit.  118  a. ;  TiWe.v  v.  Stmtmm. 
2  T.  B.  6.59.  n..  per  Lord  Hardwicko. 
So  a  bequest  of  all  the  testator's 
"  moveables "    would,  it     is    said,    if 


KXTKNT  UK   WUKWS   WHKN    KKf«TK\lNKI>   UY    tOSTKXr. 


W2< 


teHttttnr,  unli-fw  rextraineil  l>y  th»>  roiih-xt  within  iinrrowiT  liniitu  (A).  ( ii»r.  >i«viii 
Where,  Imwj'ver,  muh  h«mutbI  ex|»n'!««iunH  Ntaml  iiiuiM-tlintcly 
MHOciated  with  lew  fKinprehenHive  wortU,  they  h*vc  bwn  wmie- 
times  rentraimHl  ti>  articlfs  ejuwleni  m'lieris  ;  thi<  H|>iHifieil  ••ITcrtH 
lieing  c«»iinidt'nHl  a»  ilenotin^  the  H|H'cifn  of  |»r«|>tTiy,  whi<li  the 
larger  t^rm  wan  iiit4>mlf»l  to  conipriw  ;  and  thin  u|Min  a  iirin<'i|il)>, 
evidently  analugoiis  to  that  on  whifh  (an  wi-  have  seen)  the  words 
*  estate-  '  and  '  projKTty  '  have  Wen  eontined  to  |nTsonalty  liy  their 
juxta-jM»>itit)n  with  words  descriptive  of  that  sfn'cies  of  prii|MTty. 

"  Ah  in  Cmk  v.  (hklfif  (i),  where  the  testator  (wlio  was  sitilor   W..r.l« 
on  ship-board)  gave  to  his  mother  if  ahve,  his  gohl  rin^s,  Imttons  '^,,"','^,1 
and  chest  of  tlothes,  and  to  his  loving  frienil  V.  (a  shipmate),  his  Pf|'j'JJ'' 
red  box,  arrack  and  all  thiiKjt  wrf  Itefme  bequeathed,  and  made  him 
sole  executor.    Sir  J.  Trevor,  M.H.,  held,  that  the  testator's  share 
in  a  leas«>hold  estate  did  not  pass  by  thest'  worda. 

"  The  circumstance  of  a  specific  or  |»«'c\uuary  legacy  lH>ing  given 
to  the  same  legati'c  (/),  or  of  the  general  be<|Uest  being  followed 
by  disijositions  of  particular  portions  of  the  |)t>rsonal  proiM-rty  to 
other  persons,  haa  commonly  been  considered  to  favour  the  sup 
position,  that  such  Iwipiest  was  not  to  comprise  the  general  residue. 

"  Thus,  in  HairliwjM  v.  Jennimjs  (k),  where  the  testator  gave  to  his  Wi.r.! 
wife  certain  Bank  stock,  together  with  all  his  '  htmsehold  furnituri'  r,-„trail»..l  i.y 
ai\d effects,  o/whtU  nature  or  kind noever,'  that  he  nught  lie  |M)s««'s.sed  ili.-  ilhIixi. 
of  at  the  time  of  his  deceasti ;  and  then  becjueathed  certain  stink 
and  money  legacies  to  other  {mmsous.  Sir  W.  Urant,  M.U.,  held,  that 
the  bequest  to  the  wife  was  confined  to  articles  of  the  nature  of 
those  specified,  and  did  not  comprist'  the  general  residue ;  observing, 
that  part  of  the  proi)erty  l>eing  given  to  her  afterwards  (/),  the 
word  '  effects  '  must  receive  a  more  limited  interpretatitm. 


unrcstraimil  by  the  context,  p»8S  the 
whole  purely  personal  estate  ;  Steignts 
V.  SUiijnts.'iAm.  2Wi. 

(*)  A  gift  of  "effects,"  &c.,  in  a 
particular  house,  country,  or  other 
locality,  is  of  course  not  a  general 
bequest  •  Chap.  XXX.,  where 
beqaeats  -.l  property  in  a  particular 
place  are  considered).  A  bequest  of 
effects,  &c.,  in  a  particular  house  "  or 
elsewhere "  is,  however,  a  general 
bequest :  In  bonui  Searburuugh,  30 
L.  J.  Pr.  85. 

(1)  1  P.  W.  302  ;  but  it  appears  from 
R.  L.  1715  A.,  fo.  191,  b.,  that  the 
M.K.  based  his  deuieion  mainly  on  the 
circumstance  that  the  testator  was  not 
aware  that  he  posscsited  the  leasehold 
interest,  and  therefore  could  not  Li-Vi- 


intemled  to  U'cjueath  it.  S«-<'  alwi  Hmtu 
V.  Vornfurth,  2  Ve«.  wn.  277  ;  Cmtudi/ih 
V.  Cavendinh.  I  l»r.  C.  f.  407  ;  Portrr  v. 
Timrnay,  3  Ves.  311  ;  Hunt  v.  Ilorl,  3 
Br.  C.  0.  31 1  ;  He  Ludlow,  I  Sw.  *  Tr. 
2t>. 

())  Sec  Trafford  v.  Btrrigt,  post.  p. 
Witt,  noU-  (<)• 
(*•)  13  Ves.  39. 

(I)  But  according  to  the  Htatcnient 
of  the  will  ill  the  rep«)rt.  the  only  other 
bequest  to  the  wife  is  of  the  Bank  stock, 
which  is  anterior.  In  Parkir  v.  Mar- 
chiint,  1  Y.  *  C.  C.  C.  at  p.  3(M.  K.  Bruce. 
V.-C,  observed  upon  this  case,  that 
perhaps  the  word  "  hou^rhuhi  '*  \n'- 
lungi'il  to  the  wonl  "  elf  eels "  as 
much  as  to  the  word  "  furniture  "  : 
which  would  of  course  have  a  restrictive 
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riMi'.  n XVIII. 

Kein»rk  (Hi 
Hatetiig*  v. 


WonI 
"  gotxU  " 
rent  rained  liy 
•iiibHrqiiciit 

giftH. 


,  Kcmark  on 
jirccttling 
i  cascc. 


WHAT    WOBim   WIl.t,    «OMrRlMK    (IKNKKAI.    PKRHONAI,    K8TATE. 

•'  The  wonlH  herp  wei*  vpry  vfWttA,  hut  the  manwr  in  whiih 
the  te«ttttor.  «ft4»r  nmWinn  tho  iK-iiueHt  in  question,  hml  v>w  on 
to  Kiv.'  Rpocifio  and  ppcuniary  loRarios,  (thouRh  lio  did  n..t  loni- 
pl..tP  the  diHp>sition  of  hiM  ivrsonal  .'(.tat^-  by  a  reni.luary  olaiw.) 
Heemed  hardlv  reconriloahlo  with  «h.>  supposition,  that  th.'  prior 
Rift  to  the  wifr  was  inten<l.-d  to  enihrar.'  the  general  residue,  ns 
it  i«  more  natural,  though  rertainly  not  invariable,  f..r  a  testator 
to  reserve  his  .^siduary  disposition  until  the  end  of  his  will  (m). 
Had  the  derision  rested  solely  on  the  lK«.iuest  of  the  Bank  sf.stk 
to  the  wife,  its  soundness  would  have  been  questionable  ;  for  the 
arRument.  that  the  express  ffift  of  part  shows  that  a  l.'Ratee  is  not 
to  take  the  renuiinder.  admits  of  this  answer,  that  the  teMutor 
may  have  intended  to  plaee  him  in  tlie  favoured  positi..n  <.f  u 
specific  legatee  pro  tanto  "  (n). 

ARsin,  in  Wrench  v.  JiiUinq  (o).  where  a  t4>stator  beqiieathe.l 
"  all  his  household  furniture,  plate,  linen,  china,  books,  pictures 
and  all  other  Roods  of  whatever  kind  to  A.,"  and  then  prcK-ee.led 
to  direct  that  eerti  in  specified  particulars  of  his  projKrty  should 
l>o  divided,  aft<«r  pavmrr.l  ..f  his  debts,  as  "  follows  :  TM.  to  H. ; 
\m  to  V  kc.  ■  ioCkjl.  to  4,0001.,  or  whatever  rcmainiuR  sum 
or  sums,  to  A.""'  I '^rd  L.mRdale.  M.R.,  said,  that  if  the  first 
clause  had  been  th.  oi.lv  one  in  the  will,  there  would  have  been 
strong  reason  for  rsU-i..iinR  the  opration  of  the  words  "  all  other 
goods,"  &c. ;  but  that  the  testator  did  not  intend  all  his  estate  to 
pass  was  shewn  by  his  subsequently  stating  what  were  his  inten- 
tions as  to  a  particular  part  of  it.  Those  words  must,  therefore, 
be  restricted  to  goods  ejusdem  generis. 

In  each  of  the  two  last  cases,  the  dispositions  of  particular 
portions  of  the  inrsonal  proix-rty,  which  followed  the  disputvd 
clause,  comprised  a  gift  to  the  same  prson  who  was  entitled 
under  the  first  clause  ;  that,  at  least,  was  the  ground  (however 
unsupported  by  the  actual  fact)  upon  which  8ir  W.  Grant  ex- 
pressly went  in  the  case  before  him  ;  and  where  other  persons  are 


ctTrct,  Marshall  v.  Btntley,  1  Jir.  N.  S. 
787  ;  AVu-man  v.  Ncwmin  (N".  2),  20 
Boav.  220 ;  ami  compare  Mirhell  v. 
Mirhell.  etetcd  post. 

(m)  See  1  Bu»9.  140 ;  1  Y.  t  C.  C. 
C.  301. 

(n)  And.  acconlinph,  "ee  l.cighlon  v. 
ji„i!if^  S  Mv,  *  K.  207.  post  :  lUnrnt 
V.  Wigginlon,  0  Mad.  119.  post ;  Brooke 
V.  Turner,  7  Sim.  071  ;  Rote  t.  Bote,  17 
Ve«  347. 

(o)  3  Beav.  521.     >n  CoOier  v  Squire, 


3  Rum.  467,  it  was  held  that  stock  did 
not  pass  under  a  bequest  of  the  testa- 
tor's house,  and  all  hia  houscli'>!d 
lumituie.  plate,  china,  books,  linen  and 
every  other  "  article "  belonging  to 
him,  both  in  and  out  of  hia  house,  and 
which  might  not  he  in  his  will  men- 
tioned :  the  M.R.  remarking  that  the 
testator  could  scarcely  say  ot  siwU 
that  it  might  not  he  mentione<l  or 
include<l  in  the  articles  specilicd. 


vxtrsr  or  woriw  whks  rkhtraiski.  hv  .ontkxt. 


Knift 


..lone  contomplutol  in  tho  .Mhm..,»..ut  .U.|H,.ition..  tl..  aru»n.|-...    ._«^11^^- 

in  favour  of  the  r.-strirtiv..  c.MKtrn.-lion  w  much  wi-uk.-n »..r 

an  lH.foro  ohxTV.-.!.  though  th.-  rfniauary  ckum.  w  UHualb  .  -I 

not  ne<-<.HMHrilv  In-,  th.'  hint  in  th«  will  :  an.l  any  i«u :  .u-^t 

whirh  followMthat  vhxxxm'  may,  if  nuwh'  lo  .lilVr.-nt  !.•«.       s  r..ttHon 
al,ly  »).•  n.«.l  an  an  .x.-i.tion  out  of  the  proi^rty  r,      ..rimnl  m 

**  m!;  .larnmn  rontinu.-n  (</) :  "  A  •»«•"•  '""*»•«"  "'«'"""»'  "'  '«^';"'-  l^^tr.'i"  v 
of  th.'  r.'MtriHP.l  .onHtrurtion.  liow.'V.-r,  .kc-um  wh.>r.-  the  t.-Htator  „,,,„,,„, 
has  aa<le.l  to  the  «,Hiv.H-al  wor.ls  in  .,»-ti<."  t-'-n^  .l.-H.r.pt,v..  ..„.r..4..n.. 
of  a  particular  8,K.cies of  |.n.,HMty.  whi.h  thon,-  wor.ln  n.  tlu-.r  larj!-.. 
HenHO   wouia  .onum-hena.       In   su.h  .as.-,   the   adoption  ..     the 
more  comprehenHive  nu-aning  wouUI  have  the  elle.t  of  ren.lenntf 
the   HU|K'ra.i.l.-.l   expresHion   nugatory;    an.l   make    the   te.stator 
employ  acU!      mal  lauKuage,  without  any  a.l.litional  m.-anu.g. 

••  ThuH,  in  r/m..«H  V.  Perkn,H  (r).  where  the  will  was  n.  the 
following  words:    '  I  give  to  M.  T.  all  niortpige.    ground  n-.-N, 
iudgmentK,  &c..  ^rluUewr  I  hav  or  Ml  have  at  m„  death,  ^xh  plate. 
ewel«,  linen,  household  goods,  .oach  and  horses,  for  her  use. 
Lord  Hardwiekc  («),  heUl,  that  goldsmiths"  notes  and  hank  In  Is 
did  not  pass  under  the  bequest :    f..r  though  th-ue  was  no  dou l.t 
but  the  general  words,  whatever  I  lu.ve  or  Ml  hmyUy  death 
would  have  passed  them  ;  yet  the  particular  w..nls  wh.eh  foUowe.l 
'  as  plate,  jewels,'  &c.,  confined  and  restrained  them  t<,  th.ngs  of 
the  same  nature  ;  his  Lordship  observing  that  it  was  so  la.d  down 
in  Stratford  v.  Berridije  (t). 


(p)  See  Roger*  v.  Thomat,  2  Koe.  8 ; 
Martin  v.  (llucer,  1  Coll.  2t)9  ;  AniM  v. 
Arnold,  2  My.  &  K.  :«m  :  {«'"""« 
SIttphfxrd,  48  U  .1.  I'r.  «2.  A  will 
e»UbU»hed  rule  of  construction,  ptr 
Jeascl,  M.K..  in  lyKvjhl  v.  Edwards,  ; 
Ch.  D.  at  p.  .'>13. 
(q)  Kinit  cd.  p.  tiiM. 
(r)  2  Atk.  102.  But  thiB  c»«o  h 
o!  doubtful  authority,  ami  probably 
would  not  be  followed  at  the  prtH(-ia 
(lay.  See  Fiiher  v.  Hei^urn,  and  other 
cases  cited,  pout.  p.  l'>31. 

(t)  The  judge  was  Fortescue,  .1. 
(()  "  [Tra/Tord v.Bcmje.l  1  Kq.Ca.  Ai). 
201 ,  pi.  U.  A.  bequeathed  all  his  jo)mI^. 
chattels.  tiouaetuM  stuff,  furniture,  aijd 
Met  ttiiiw,  which  were  then,  or  shouhl 
be.  in  his  hou'^e  at  the  time  of  his  death. 
Decreed,  that  money  in  the  hounc  «U.l 
,.ut  pass  :  for,  by  iht-  w.->r<l=  rUlwr  rtm^j 
should  be  intendi-d  thinsj.s  i>t  like  nature 
and  Bpecics  with  those  before  men- 
tioned;     see    also    Aiwn.,    Finch,    8, 

J. — VOL.  I. 


whore  a  bequ  i  m  .1  t  •  '  "'"  »"<> 
chattels,  plat.  j.  ,■  • '.  .  ho  •  i,o'-l  M 
ttn<l  stock  up  tUe  'muu-i.  w  a-.d 
bilonjjiiiK  to  tl  fe-.t*tu«'s  hoiiw  in  N  , 
was  held  not !  ■  \vv\',  *  -um  J  ui.Hi  v 
found  ill  the  '  -m:.  .  .>int  K<>'—" 
Kuffx,  2  Atk.  'I  .  .  I.e.-  »  Um.  .. -;  j 
all  jiot^Js  and  tu  -  ot  '  verv  k."  '  "d 
^ort  wlmtever,  »  '  -U-r-M  <r  '  nil 
in  a  certain  close',  vi  |  "  i'  to 
corapiiw'  a  sum  of  ii;  '       -i  ■•>  *n<' 

closet.  In  the  two  la^v  caws  mim- 
btresH  was  laid  on  ihe  fact  i.i  a  [n^euiiiiiry 
I.  ({aey  beiiij?  U-iiueathed  to  the  ^ame 

le»;alee.  ,.  „     .    , 

"The  several  pre<ediiiKea«iHillu:-tiate 

the  application  of  the  principle  staU^I 

in  the  text,   to   Uhui-*'"  "'   p»r«"nal 

moveable    proiKrty    aiisweriii«    to    a 

certain  locality."     (Note  by  Mr.   .lar- 

man.»    Tho  qui-stion  of  gifts  of  <-.iatt«ls, 

4c.,  ilescribtii  with  reference  lo  llieir 

locality  (which  does  not  strietly  Uaontj 

here)  is  discuss.'il  in  Chap.  \XX..  and 
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CHAP.  XXVIIl. 

"  Goods. 
wuarinK 
apparel,  of 
what  nature 
and  kind  so- 
ever, exctjit 
mv  gold 
wateh." 


Subsequent 
expressions 
held  not  to  bo 
restriotivo. 


Exception, 
where  explan 
fttory  of 
doubtful 
words. 


WHAT    WORDS    WILL   COMPRKSE    GENERAT.    PERSONAL    ESTATE. 

"  So,  in  Crkhlon  v.  Si/mes  (u),  wliere  a  testatrix  bequeathed  to 
A  aiui  H.,  all  her  (/oods,  wearing  apparel,  of  what  nature  and 
kind  soever,  except'  her  gold  watch.  Lord  Hardwicke  was  of 
opinion,  that  the  words  were  not  intended  to  be  a  residuary 
clau.se  ;  his  Lordship  observing,  that  the  testatrix  afterwards  gave 
a  legaJy  of  M.  to  her  executor,  and  that  there  was  not  the  word 
residue.  ...  It  was  his  opinion,  that,  as  the  words  stood  in  the 
will,  she  intended  to  give  only  her  wearing  apparel,  ornaments  of 
herprson,  hmsehold  goods  and  furniture,  and  no  other  parts  of  her 
prsonal  estate  ;  the  testatrix  here  meant  to  give,  not  only  what 
was  properly  clothes,  but  the  ornaments  of  her  prson,  and  the 
exception  of  the  gold  watch  showed  the  latitude  of  the  expression. 

"  In  some  instances,  however,  the  argument  in  favour  of  the 
restricted  construction,  founded  on  subsequent  expressions, 
descriptive  of  a  particular  s{)ecies  of  property,  has  not  been  allowed 
to  prevail  against  the  force  of  the  previous  general  vords. 

"  Thus,  in  Benwt  v.  Butchehr  {»•),  where  a  testator  bequeathed 
unto  P.  (to  whom  he  had  before  devised  real  estates,  and  had  also 
given  specific  legacies)  all  his  household  goods,  books,  linen, 
wearing  apparel  and  all  other,  not  before  bequeathed,  <ioods  and 
chatleh  that  he  should  be  in  possession  of  at  the  d^iij  of  his  decease, 
except  the  plate  and  legacies  before  and  thereafter  given  and 
bequeathed ;  and  he  also  bequeathed  to  the  said  P.  all  monies 
due  from  his  (the  testator's)  tenants,  and  other  persons.  Lf>rd 
Thurlow  held,  that  the  whole  residue  passed  by  the  betiuest ; 
observing,  in  reference  to  the  latter  words,  that  the  testator 
might  not  know  that  the  debts  would  pass  by  the  words  '  goods 
and  chattels '  (x). 

"  A  conclusive  ground  for  giving  to  equivocal  words  their  larger 
signification,  occurs  where  the  bequest  contains  an  exception  of 
certain  things,  which  such  bequest,  according  to  its  restricted 
construction,  would  not  comprise  ;  the  testator  having  in  such  a 
case  afforded  a  key  or  explanation  to  his  own  ambiguous  language, 
by  showing  that  he  considered  that  the  bequest  would,  without  tlio 
exception,  have  included  the  excepted  articles.  This  question 
has  generallv  arisen  under  gifts  of  goods  and  chattels,  restrutod 
to  a  certain"  locality  ;  but  the  principle,  it  is  obvious,  is  equally 
applicable  to  bequests  not  so  restricted 


the  meaning  of  such  wonls  as  "  furni- 
ture," '■  household  etiects,"  &c.,  in 
Chap.  XXXV. 

(«>  3  Atk.  61. 

(t  .3   ^.  C.  C.  28,  1  Ve«.  jun.  63  ;  see- 


also  Fleming  v.  Harrows,  1  Russ.  27«. 
po»t,  p.  1028. 

(x)  See  also  Bl'iiul  v.  LamI),  2  J.  K 
W.  39!>. 


EXTKNT    OF    WORHS    WHEN    UKSTRAINKI)    ItY    roNTIXT. 
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"  HoiiMi'holil 
goDits  anil 

lllhlTI'lIl'Ct*, 


"  Thus,  in  Holhnin  v.  Siitlon  (y).  wlicic  A.,  haviiif;  twi)  sons  and  ciiai-.  xxviii. 
a  daughter.  H.,  C,  and  I).,  aftor  l)e((Ufathin<;  for  their  IxMietit  a 
stun  of  12,HM.  Consols,  jjave  all  the  residue  of  her  personal  estate 
and  elTeets  to  lier  youngest  ehihlren,  ('.  and  D.,  as  therein 
mentioned.  A.  on  the  day  of  making  her  will  executed  a  cmlieil, 
and  revoked  so  mneh  of  her  will  as  related  to  the  be(|uest  to  her 
.son  C.  of  a  share  of  her  '  plate,  linen,  household  goods,  luitt  other 
effects,  {iitoufi/  eicepteif.)  '  and  gave  the  whol"  thereof  to  her 
daughter.  The  question  was.  whetiier  the  revocation  extended  moiuy 
to  the  general  residuary  pi'rsonal  estate,  or  whether  the  words  '""'''P'*''  • 
'  and  other  effects  '  were  not  restrained  by  the  prior  terms  to 
articles  ejusdem  generis.  Lord  Kldon  decided  in  favour  of  the 
former  construction,  lie  observed.  '  The  doctrine  ap|H'ars  now 
to  be  .settled,  that  the  words  "  othi-r  effects"  in  general,  mean 
effects  ejusdem  generis.  I  cannot  help  entertaining  a  strong 
doubt,  whether  this  testatrix,  if  asked  whethei'  she  meant  effects 
ejusdem  generis,  or  conteni|>lated  the  share  of  all  which  she  had 
considered  her  effects  in  the  will,  would  not  have  answered  that  the 
latter  was  her  meaning.  Her  expression  is  conclusive  upon  that. 
Money  cannot  be  represented  as  ejusdem  generis  with  |)late, 
linen  and  household  goods.  The  express  exception  of  money 
out  of  the  other  effects  shows  her  undeistanding,  that  it  would 
have  passed  by  those  words  ;  that  express  words  were  recjuired 
to  exclude  it,  and  by  force  of  that  exclusion  of  the  excepted  artii-le, 
she  says,  .she  tlumght  the  words  of  her  beipicst  would  caiiy  things 
non  ejusdem  generis.  This  disposition  must,  therefoic,  be  takc-n 
to  comprehend  all  that  she  has  not  exchuled,  which  is  moni>v 
only '(2). 

"  It  will  be  observed,  that  Lord  Eldon.  in  the  hist  case,  lays  it 
down,  that  the  words  '  other  effects,'  in  general,  mean  effects 
eju.sdem  generis  (n)  ;  but  such  a  position  seems  scarcely  to  accord 
with  some  subsetjuent  decisions  about  to  be  stated  ;   one  of  which, 

I'J'.I,  11.);     1111(1    liirt    Iciiilsliip  lii-inis    "f 
(>|>iiii<)ii  that  an  cxii'iition  in  tlu> 


■OlIliT 
rttt-C'ts." 


(y)  "  15  Vi's.  319.  Compare  this 
caso  with  Fhminij  v.  lirmil;  1  Sih. 
&  l>'f.  318,  where  I<onl  Reilerwluli-.  (HI 
llie  authority  of  Moore  v.  Mumr,  1 
1!.  C.  C.  127.  iield,  that  a  lieiiuest  of  '  nil 
my  property,  of  whatever  nature  or 
kinil  the  .'tame  may  be,  that  may  he 
found  in  A.'«  house,  except  a  hond  of 
B.  in  my  writing-hox,'  ilid  not  pass  a 
niortfiage  si'eurity,  and  another  bond 
and  certain  bankers"  receipts,  which 
were  in  the  house,  on  tic  yround  that 
clioses  in  action  ha<l  no  liKality  for 
tills,  purpose  (a  tlmtrine  which  is  now 
well  settled,  1  Ves.  273.  1  H.  C.  C.  127. 


will 
of  oiu'  security  was  not  siitlicieiit 
evidence  of  the  lest,ii;ir"s  intention  to 
pass  all  the  other  ehoses  in  action." 
(Note  by  Mr.  .lariiian.)  iliil  Ihi-  ih'- 
eision  would  probably  not  Im-  followed 
at  the  present  day;  it  is  dear  that 
clioses  in  action  may  pas^  by  a  gift 
of  property  in  a  particular  locality  : 
see  Chap.  XXX. 

(:)  ,Sce  also  Kiidv.  Hi  id,  2.")  Hea.  4ii!t 
(it)  iS)  per  Uml  Heilcsdale,  Stiuiil  v. 
.1/.  of  HiiU,  1  IJow,  Ml.  87. 


•) 
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CHAP.    SXVIII. 


"  And  all  ef- 
fects wliatao- 
ever,"  not  re- 
Btrictwl  by  an- 
■ociation  with 
more  limited 
terniH. 


"  Plate,  &c., 
and  effects 
that  I  shall 
die  possesHcd 
of." 


"  Or  what- 
ever else  I 
may  then  be 
po8sessc<l  of. 


WHAT    WORDS    WILL  COMPRISE   GENERAL    PERSONAL   ESTATE. 

it  Will  be  seen,  was  determined  by  the  same  J.dge  who  decided 
'^X  V.  J^ni.^s  (^),  which  ase  certainly  earned  t^  res  r.ted 
constrttction  to  its  extreme  pomt ;  and  probably  was  .u  Lotd 
Eldon's  view,  when  he  advanced  the  above  dictimi. 

"  ThtJ,  ■»  Campbell  v.  PrescoU  (e),  where  a  testator  gave  toh. 
sons  A  and  J.  all  his  s«gar-hou.se,  cupola  and  merchandize  stock, 
S  twels,  plate,  household  goods,  furnitur-n^  ««  effects  .^ 
soever  and  appointed  them  executors  ;  Sir  W.  Grant,  M.K.,  held, 
Tt  'he  whole  personalty  passed  under  this  ^^^^^^J^^^^^ 
that  there  was  no  case  for  the  restrictive  sense  attempted  to  be 
put  upon  the  words  'all  my  effects  whatsoever^ 

"  So  in  Mkhell  v.  MicheU  (d).  Sir  J.  Leach,  V  -C,  held  that  the 
n..rson;i  estate  of  a  testator  passed  under  a  bequest  of  all  and 
LX  his  plate,  linen,  china,  household  goods,  and  furniture  (e) 

^hl  iM    construction  of  the  word  '  effects '  was  aided  by  the 

ubsenuent  words.  '  that  I  shall  die  possessed  of,'  and  observ  d, 

ha  the  expressio;  was  not  household  goods,  furniture  and  effects 

but    houSiold  goods  and  furniture  and  effects,'  which  imported 

1,  distinct  sense  in  the  word '  effects    (./ )• 

Aga  n,  in  Flemin,  v.  Burrows  (,),  where  a  testator,  after  com- 
„.en^ng  his  will  with  the  words  *  As  for  such  temporal  estate  a. 
r^  in  his  mercy  hath  bestowed  upon  me.  I  give  and  dispose  of 
■  ^h^smeasfluoweth;'  devised  certain  lands  to  his  naturaU.. 
D  adding,  'likewise  my  furniture,  plate,  books,  and  live  stock 
^^IntJ  else  I  may  then  be  possessed  of  at  my  tfecease.  also  my 

tTs  contenied  that  these  words  were  to  be  confined  to 
a  tide  ejusdem  generis  with  those  specified  before,  i.e.  furn.- 
tu^&c  with  which  they  stood  immediately  associated,  and  also 
on  the  g  ound  of  their  being  followed  by  the  mention  of  spec.fi. 
artiet  which  were  already  included,  if  the  previous  words 
rltted  to  a  general  residuary  gift;  but  ^^f^f^';^')' 
held,    on    the    authority    of    and    the    reasoning    in    BenneU   v. 


(6)  Ante.  p.  1023. 

(c)  15  Ves.  rm. 

(d)  5  Mad.  69. 

le)  Mr.  Jarman'H  note  on  the  mean- 
ing of  the  words  "  houst-hold  goods 
or  ••  fumitute,"  "  Uve  and  dead  stoek 
has  been  omittt'd.  as  it  does  not  pro- 
perly belong  here ;   t^he  cases  wh.ch  he 
refers  to  vdW  bo  found  m  Chap^^  XXX\  • 

(n  »Sce   also   Heame  v.   Ww»nton, 
«  Madd.  119,  where  the  testator,  after 


some  spccitic  bequest,  wUe<l  all  hh 
"  other  effects  "  to  D.  to  be  sold  for  hiH 
beneht,  and  it  was  held  that  this  gave 
D.  the  general  residue,  although  some 
of  the  particulars  comprehended  m  it 
were  not  strictly  speaking  the  subject 

"  (a)  i  Rusa.  270 ;  see  also  SutUm  v. 
Sharp,  ib.  146;  and  In  boni»  Shn- 
heard,  48  L.  J.  V.  02. 
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(Inicral 
i<'ini>'U  on 


Batchelor  (h),  that  the  circumstances  wore  inadeciiiat-e  to  restrain  nur.  xxviii. 
the  generality  of  the  bequest. 

"  Lastly,  in  the  case  of  Kendall  v.  Kendall  (i),  where  a  testator,  "  Mon.<>K. 
after  bequeathing  to  his  wife    an  annuity,  proceeded  thus :      I   piy  pn.p.Tt> 
also  bequeath  to  my  said  wife  all  moneys,  goods,  chattels,  clothing.    *'|,',',^'i,  "\"y 
&c.,  my  property  which    may  remain  after  paying  tlie  charjies 
incident  to  my  funeral,  and  such  debts  as  I  may  owe  at  my  death.' 
Sir  J.  Leach,  M.R.,  held,  that  the  residue,  whi<h  consisted  prin- 
cipally of  stock,  passed  by  these  wonls  :    iiis  Honor  considerinj! 
that  the  words  '  clothing,  &c.,'  did  not  (puilify  the   preci'ding 
general  words. 

"These  cases  indicate  the  disposition  of  the  .Fudges  of  tlie 
present  day  to  adhere  to  the  .sound  rule,  which  gives  to  words 
of  a  comprehensive  import  their  full  extent  of  operation,  unless 
some  very  distinct  ground  can  be  collected  from  the  context  for 
( ,  asidering  them  as  used  in  a  spcial  and  restricted  sense." 

The  principle  thus  stated  by  Mr.  .larman  is  now  clearly  settled,  oth.r rases 
and  accordingly  the  general  prsonal  estate  has  been  held  to  pass  ^ 
by  such  expressions  as :  "  all  my  jewels,  plate,  linen,  china,  carnages, 
wines  and  other  goods,  chattels  and  effects"  (/) ;  "effects,' 
followed  by  a  reference  to  various  particular  kinds  of  property  (k) ; 
"  the  residue  of  my  property  hereinbefore  mentioned,"  the  pr()|)erty 
expressly  mentioned  being  "  household  furniture  and  other 
effects  "  (I)  ;  "  furniture,  plate,  books  and  other  [K-rsimalty  "  (m) ; 
"  personal  property,  consisting  of  money  <vnd  clothes  "  (n)  or  otlier 
items  (o) ;  "  household  furniture,  goods,  ready  money,  and  also 
all  debts  and  securities  belonging  to  me  "  {/)). 

A  gift  of  household  goods,  furniture  "and  all  other  effects"  <;<• 
is  sufficient  to  pass  the  general  personal  estate,  althougii  it  is 


KaiiiP 
priiuipli' 


folliiwiil  by 
spicilic  gifts. 


{h)  Ante,  p.  1026. 

(i)  4  Rum.  360. 

(/)  Parker  v.  Marchunt,  1  Y.  &  C. 
C.  C.  290  ;  1  Ph.  356  ;  Harris  v.  James, 
12  W.  R.  509 ;  Hodgson  v.  Jtx,  2  Ch. 
1).  122 ;  In  bonis  Shepheard,  48  L.  J. 
I'r.  02 ;  Re  ParroU,  5.3  L.  T.  12  :  In 
bimis  Jupp,  [1891 1  P.  300  ;  A  iidersoti  v. 
Anderson,  [18951  1  Q.  B.  749.  In 
ArmM  v.  Arnold,  2  My.  &  K.  365,  thcro 
was  a  specific  bequest  of  "  my  wines 
and  property  in  England,"  and  it  was 
held  to  include  property  not  ejuwiem 
generis  with  wine  ;  see  Chap.  XXX. 

(i)  Head  v.  Hodgent,  7  Ir.  Eq.  R. 
17. 

(0  Re  Lloyd's  Estate,  2  Jur.   N.   S. 
539. 


(m)  Nugir  V.  Chni»nun,  29  Bea.  2'.KI  . 
Martin  v.  (iloifr,  1  Coll.  269  ;  Ttiijlur  v. 
Taylor,  6  Sim.  24»i. 

(n)  Dean  v.  (libson,  L.  H..  3  Kq. 
713. 

(o)  King  V.  <linrgi\  5  Cli.  1).  627  ;  Re 
Fhelivood,  15  Ch.  1).  .J94 :  Tiffin  v. 
Feaiherstonluiu'jh,  13  \..  K.  Ir.  401. 

(p)  /lit'mn  V.  Simpson,  .lohn^.  43. 
It  has  evon  been  HUggesteil  tlifti  a 
b«'quest  of  "  nil  my  rights  aii<l  criidits  " 
would  pass  the  general  personal  estate  : 

utrhinson  v.  Ilutrhiimiin,  13  Ir.  K{\. 
K.  382.  See  also  filnnd  v.  /x/mfc.  2  .lae. 
ft  W.  399,  where  the  elf<'(t  of  some 
"very  singular"  testamentary  paperp 
in  disponing  of  the  testator's  pioiwrty 
was  discus!iKtl.  but  not  di^eidcil 


intestacy. 


'  Et  osetera.' 
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CH.P.  .xvm.  followed  by  pecuniary  and  specific  bequests  (,),  and  even  although 

specific  bequests  are  given  to  the  person  who  takes  the  residue 

under  the  general  gift  (r).  _        .... 

,•  ,        The  principle  whicV  underlies  many  of  these  decisions  is  that 
a^r '""    when  a  man  makesa  .  .1,  he  is  presumed  not  to  intend  to  die  intestate 
as  to  any  part  of  his  piuperty  («). 

In  Steujms  v.  Slei,,ms  «),  the  testator  made  his  will  in  French, 
and  thereby  gave  to  his  wife,  "  besides  all  moveables  plate,  jewels 
pictures,  linen,  &c."  (except  books),  6,()00L  South  Sea  s  ock, 
"moveables"  being  the  translation,  in  the  probate  copy,  of  the 
French  word  meMes ;  Sir  J.  Jekyll,  M.R.,  said  that  by  move- 
ables "  the  testator  meant  only  corporeal  things,  and  that  the  &c. 
could  not  extend  it  to  incorporeal  things,  such  as  stock ;  m  other 
words  "&c."  meant  things  ejusdem  generis.  ^ewmnn  v. 
AV,r«K»»(M)  and  B«r,K,A'/v.r««8eH  Ware  to  the  same  effect. 

In  Twinhuj  V.  Powell  («'),  the  testatrix  gave  a  house  and  all 
therein  "  to  A.  for  life  :  "  at  her  death  I  give  and  bequeath  the 
house,  &c.,  &c.  to  R. : "  it  was  held  that  R.  was  entitled  to  the 

chattels  in  the  house. 

In  Chapman  v.  Chapman  {x)  the  testator  directed  his  widow  to  pay 
his  debts,and  then  bequeathed  to  her  "  all  my  money,  cattle  arming 
implements,  &c."  subject  to  the  payment  to  his  brothers  of  egacu^s 
the  amounts  of  which  were  left  olank  :  it  was  held  by  Jessel,  MR 
that  this  was  a  good  residuary  bequest.  It  may  be  observed  tha 
the  will  would  have  been  insensible  on  any  other  construction,  but 
the  "  et  caitera  "  does  not  seem  to  have  made  any  difference 

If  the  testator  gives  his  residue  in  general  terms,  and  then 
enumerates  various  particulars,  concluding  vith  et  ca^tera,  this 
does  not  restrict  the  meaning  of  tl>     -neral  wds  (//). 


Special  terms 
following  the 
general,  not 
necessarily 
restrictive. 


In  Parlcer  v.  Mnrchant  (z),  it 
V.-C,  as  a  circumstance  favour 

(,,)  In  bonis  Shpheard.  48  L.  .1.  I'r.  62. 

(r)  Fleming/  v.  Hiirrov-'<,  1  Kus«. 
27ti.  Compaie  Bennett  v.  Batrhelor, 
1  Ves.  jun.  t)3,  ant«>,  p.  102«- 

(s)  Ke  Lloyd's  Estate,  2  Jur.  N.  S. 
539.  ante,  p.  !02!»,  n.  (/)•         „    , .    , 

(0  Mose.  296.  Compare  Hertford  v. 
Lowther,  7  Bea.  1,  cited  post,  Chap. 
XXX. 

(„)  '"fi  Bea.  220. 

(t>)  L.  R.,  11  E.i.  :W3. 

(«■)  2  Coll.  262. 


loticed  by  Sir  J.  K.  Bruce, 
ing  ihe  unrestricted  construction, 

(x)  4  Ch.  U.  800.  „        ..   , 

(v)  Kendall  v.  Kendall,  4  Ru»«.  M*^, 
ante,  p.  1029 :  dorer  v.  Dtwis,  20  Bi'a. 
222;  Mvllal;/  v.  Walsh,  »  L.  K.  It. 
244 :  Loftiis  V.  Stimey,  17  Ir.  Ch.  178. 
(-)  1  Y  &  C.  G.  C.  290.  See  also  by 
the' same  judge  1  D.  F  &  J.  at  p.  41tl ; 
and  by  Romilly,  M.R..  Re  Kendall  x 
Trust,  14  Bea.  at  p.  611  ;  in  this  .as.^ 
the  restrictive  effect  of  the  spieitio 
enumeiKlioii  wa?  removed  by  siilw- 
(jupnt  words. 
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that  the  general  terms  there  folhiwed  the  siH'cific.     Hut,  as  aheady  »  hu-.  xxviii. 
shewn  (a),  a  contrary  order  does  not  necessarily  lead  to  a  contrary 
result.     In  Camhridye  v.  Rous  (h),  the  testatrix  bequeathed  "  all 
the  rest  and  residue  of  my  projK'rty  and  eHects  whetiier  in  money 
or  in  the  public  funds  or  other  securities  of  any  sort  or  kind  what- 
soever."    With  reference  to  the  words  "  whether  in  mtniey  or  in 
the  public  funds  "  &c.,  Sir  W.  Grant,  M.U.,  observed  :     "  These 
are  not  words  of  restriction.     They  are  rather  words  t>f  enlargenieiu . 
The  object  was  to  exclude  nothing.     Such  an  enumeratictii  under  a 
'  videlicet,'  a  much  more  restrictive  expression,  has  been  held  only 
a  defective  enumeration, not  a  restriction  to  the  specific  articles  "  (c). 
So  in  Fisher  v.  Hepburn  (d),  where  a  testator  expressed  hiniself  as 
follows  :  "  As  to  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresc^cver,  canal  shares,  plate,  linen, 
china  and  furniture,  I  give,  devise  and  bequeath  the  same  to  my 
wife,  for  her  own  use  and  benefit " :   Romilly,  M.R.,  held  the  wife 
entitled  to  the  general  residue.     And  in  a  similar  case  (c),  Sir  \V.  P. 
Wood,  V.-C,  said,  "  The  strong  presumption  is  that  the  testator 
did  not  mean  to  do  only  what  he  might  have  effectually  done  by 
giving  the  enumerated  articles  simply."     It  scarcely  need  be  added 
that  it  is  immaterial  that  the  enumeration  comprises  trivial  things 
only,  and  omits  all  the  important  items  of  the  personal  estate.    To 
hold  the  contrary  would  involve  the  admission  of  evidence  to 
prove  what  the  testator's  personal  estate  consists  of  at  the  date  of 
the  will ;    which  we  have  before  seen   is  inadn\issible  {/).     In 
Re  Rohfrts  {(/),  it  was  held  that  by  a  gift  of  "  all  my  property  lease- 
hold and  freehold  which  I  now  possess,"  all  the  U'stator's  personal 
estate  passed. 

The  application  of  the  principle  above  stated  is  not  nec(>ssarily 
affected  by  a  direction  that  the  property  is  to  be  sold;  ilius  a 
bequest  of  "  all  my  other  effects  to  A.,  to  be  sold  for  his  benefit," 

(a)  Bennett  v.  Batchelor,  ante,  p.  102(i. 
(5)  8  Vea.  12. 

(c)  Soe  hriddfi  v.  Bridgeg,  8  Vin.  Alir. 
29.")  (Doviae,  ().  K,  pi.  13);  »w  also 
Chalmera  v.  Sloril,  2  V.  &  B.  222; 
Xichola*  V.  yicholax,  Taml.  2ti'J ; 
Kllin  V.  SeWy,  7  Sim.  352 ;  KnrM  v. 
lirovmt;,  1  Sm.  &•  Oif.  368  ;  Choyce  v. 
Otfey,  10  Hare,  443 ;  Banks  v.  Thornton, 
II  Hare,  17« ;  He  Ooodyar,  4  Jur. 
N.  S.  1243  ;  Gover  v.  Wains,  29  hea. 
222  :  Venn  v.  Gibson,  L.  R..  3  E<|.  713. 
Kinj  V.  Georye,  4  Ch.  I).  435,  5  ih.  (i27  ; 
Beeves  v.  Baker,  18  Bea.  372;  Arm- 
flrong  v.  Buckland.  ib.  204. 

(d)  14  Bca.  <>2(i.     Nee  alHO  Kendall  v. 


Kend'ifl,  4  Kuhh.  3(>() ;  Arimn  v. 
Simii^'iii,  Johns.  43  ;  Be  Mnbirhy's 
Truki.  Ut  \V.  K.  .-.22  ;  Ti<jh  v. 
Fenth(r.itoiih(iU'jh,\'t  L.  R.  Ir. 401. supra. 
Sw  also  Be  Smiltty,  40  L.  T.  titii,  wlurc 
■  vpresxioiis  following?  a  gift  of  "  |Misonal 
property  '  were  held  to  extend  tliu 
cift  so  as  to  include  i-ealtv-  >S<f  ante, 
p.   1020. 

(f)  Dean  v.  Gibmn,  L.  1'..  '•  Kq.  at  p. 
717. 

( f)  King  v.  tlmrge,  5  t"h.  1).  027  ; 
Be  FUrltoood,  15  Ch.  1).  504. 

(q)  ."..")  L.  T.  408,  i>er  OHton  and 
Boweii,  L.J.J.,  Fry,  Ij.J.,  diss. 
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cH..  xxv.„.  Will  pa«H  the  general  personal  estate,  although  it  includes  property 
~  which  is  not  the  subject  of  sale,  such  as  money  (h). 

Who™  there  "  It  is  to  bc  observed,  however,"  says  Mr.  Jarman  (.),  "that 
HlZm:%  in  all  the  preceding  cases,  there  was  no  other  bequest  capable  of 
»""'""**•  operating  on  the  general  residue  of  the  testator's  personal  estate 

if  the  clause  in  question  did  not.  WTiere  there  is  such  a  bequest  it 
supplies  an  argument  of  no  inconsiderable  weight  m  favour  of  the 
restricted  construction,  which  is  then  recommended  by  the  anxiety 
always  felt  to  give  to  a  will  such  a  construction  as  will  render  every 
part  of  it  st>nsible,  consistent  and  effective." 

To  this  ground  may  be  referred  the  ca..-  of  \\,^Ico„ib  v.  Wool- 
co,nb  0),  where  the  testator  gave  to  his  wife  all  the  furm  ure  of 
his  parsonage  house,  and  all  his  plate,  household  goods,  and  other 
goods,  (except  books  and  papers,)  and  all  his  stock  within  doors 
and  without,  and  all  his  corn,  wood,  and  other  goods,  belonging 
to  his  parsonage  house;  and  gave  the  residue  of  his  persona 
estate  to  J  The  question  was,  whether  ready  money,  cash,  and 
bonds,  should  pass  to  the  wife.  It  was  held  that  the  wor.ls 
"  other  goods  "  should  be  understood  to  signify  only  things  ejusdeiu 
generis  with  household  goods.  ,,      j     •  ■ 

So  in  Lamphier  v.  Despard  (k),  where  a  testator,  after  devising 
certain  real  estates  to  his  wife,  bequeathed  to  her  all  his  house- 
hold furniture,  plate,  house-linen,  and  all  other  chattel  property 
that  he  might  die  seised  or  possessed  of  "  ;  and  after  givmg  various 
legacies,  he  appointed  A.  his  executor  and  residuary  legatee : 
Sir  E  Sugden  held  that  all  other  chattel  property  meant  aU  ejusdein 
generis;  relying  partly  on  the  subsequent  residuary  gift.  He 
thought,  however,  that  the  words  would  clearly  not  pass  money  ; 
so  that  the  clause  co/.d  not  be  a  general  bequest  of  the  entire 

iiersonal  estate.  ,    , ,  / 

And  in  Re  Hammerslei,  (I),  a  gift  of  "  my  household  furnituio, 
books,  pictures,  paintings,  engravings,  plate,  Imen,  chma,  aiul 
other  effects,"  to  A.  an.'.  B.  in  equal  shares,  was  held  to  pass  .mly 
articles  ejusdem  generis,  and  not  to  include  jewellery,  there  being 
a  subsequent  residuary  gift. 


{h)  Heame  t.  Wi'iginton,  6  MacU. 
119. 

(i)  First  «1.  p.  700. 

()■)  3  P.  Wms.  112.  Cox'8  ed. ;  sec 
Markf  v.  Solomons,  19  L.  J.  Ch.  r>55. 

Ik)  2  D,  &  War.  59 :  see  also  Stuart 
V.  Marmiis  of  Bute,  1  Dow,  73  ;  BarriM 
V.  Whit",  24  L.  J.  Ch.  724 ;   Smtlh  v. 


Davis,  14  W.  R.  942  ;  MuUiiu  v.  Si.-ilh. 
1  l)r.  &  Sm.  204  ;  Giltbs  v.  Laurencr,  3(1 
L.  J.  Ch.  170 ;  Campbell  v.  M-<lrait'. 
Ir.  B..  9  Eq.  397. 

(I)  81  L.  T.  1.50.  citing  Andersnu 
V.  Andfrson,  11895]  1  Q.  B.  749  (assign- 
ment by  (letjtl). 
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1(W3 


llcHtrictive 
pfftvt  o( 

CUIllfXt. 


It  would  also  seem,  that  whoro  a  t^-stator  makes  a  sprific  cum:  xxviii. 
bequest  of  proiierty  in  general  terms,  bixt  describes  it  as 
"  consisting  of  "  certain  siwcific  things,  belonging  to  him  at 
the  date  of  the  will,  and  bequeaths  his  residue,  this  shews 
that  he  intended  to  restrict  the  specific  bequest  to  the 
enumerated  things  :  as  in  Drake  v.  Martin  (oi),  where  the  testator 
made  a  specific  bequest  of  "  my  proiHTty  not  in  England  and  in 
the  hands  of  my  attorney  abroad,  Mr.  W.,  consisting  of  Kussian 
bonds  &c."  there  was  a  residuary  l)e(iuest,  but  Komilly,  M.Il., 
held  that  all  the  testator's  proi)erty  not  in  England  passed  by  the 
specific  bequest. 

Even  where  there  is  no  residuary  beqiiest,  the  testator  nuiy 
shew  by  the  context,  or  by  a  codicil,  that  general  wonls  used  by 
him  were  intended  to  have  a  limited  effect.  Thus  in  Alt.-den.  v. 
WiUshere  (n),  the  testator  made  dispositions  with  regard  to  what 
he  repeatedly  referred  to  as  "  all  my  property,"  but  it  was  held, 
partly  from  the  context  and  partly  from  the  terms  of  a  codicil 
made  on  the  same  day,  that  a  sum  of  5,(KK)I.  consols  belonging  to 
the  testator  was  undisposed  of. 

If  a  testator  directs  that  in  the  event  of  A.  dying  under  twenty, 
"  the  said  property  and  effects  "  shall  go  to  B.,  this  may  refer  to  a 
share  of  the  testator's  property  previously  given  to  A.,  and  not 
to  the  whole  of  the  testator's  estate  (o). 

in.— Oeneral  Residue  held  to  pass  by  Word  "  Money,"  and 
other  informal  Words.— Mr  Jarman  continues  (p) :  "  As  words  in 
themselves  the  most  general  and  comprehensive  may,  we  have 
seen,  be  narrowed  by  their  juxtaposition  with  more  limited  expres- 
sions, so  on  the  same  principle,  terms  which,  in  their  strict  and 
proper  acceptation,  apply  to  a  particular  siiecies  of  personalty 
only,  have  been  held,  by  force  of  the  context,  to  embrace  the  general 
residue.  In  several  instances,  the  word  '  money '  (q)  (which  is  .\^'^'^';'_J^^.y  „ 
often  popularly  used  in  a  vague  and  inaccurate  sense,  as  synony-  held  to oxtiiul 
mous  with  properti/,)  has  received  this  construction  "  (r).  r"«fd"o'"' 


(m)  23  Bca.  89. 

(n)  16  Sim.  36.  Compare  .S'uf<o»  v. 
Sharp,  I  Russ.  14*!;  Slinjuby  v. 
Oriinger,  7  H.  U  C.  273 ;  Wplie  v. 
Wylie,  1  D.  F.  &  J.  410 ;  B.c.  Ertohin 
V.  Wylit,  10  H.  L.  C.  1 ;  BorUm  v. 
Dunbar,  2  D.  F.  &  J.  338;  ai.d 
Stooke  V.  Stookt,  36  Bea.  396,  post, 
p.  1037. 

(q)  Ri  JTrtfomiVr.  Ifi  Tr.  Ch.  R.  389. 
There    is     no    invariable   rule   whieh 


refers  the  word  ''  wvid "  to  the  lu^l 
antecedent;  Hcaltj  v.  llealy,  Ir.  K.. 
9  Kq.  418. 

(p)  First  ed.  p.  702. 

(7)  Mr.  Jarman  n  note  on  the  mean- 
ing of  "  money  "  in  its  strict  accepta- 
tion is  omitted,  as  it  does  not  properly 
belong  here  ;  all  the  eases  cited  by  him 
will  be  found  in  Chap.  XXXV. 

(r)  This  rule  of  construction  does  not 
apply  to  a  gift  of  "  cash  "  (Stvinson  v. 
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c„.,.  „vn..       The  result  has  generally  been  due  either,  first  to  the  testator  hav- 

inK  directed  his  funeral  expenses,  debts  or  legacies  (wh.ch  ordmar.ly 

constitute  a  charge  on  the  general  residue)  to  l.e  pa.d  out  of  the 
"  money  "  («) ;  or,  secondly,  to  his  having  shewn  a  clear  intention 
to  make  a  complete  disposition  of  all  his  personalty,  which  intention 
can  only  be  effected  by  adopting  the  enlarged  interpretation  o 
the  word  "  money."  For  it  is  clear  that  if  the  word  be  used  without 
any  explanatory  context,  it  will  be  construed  in  its  strict  sense  (0  ; 
h  fortiori,  if  the  express  purpose  of  the  bequest  be  inconsistent  with 
the  notion  that  the  testator  could  have  intended  so  to  api>ly  the 
pro^rty  alleged  to  be  cniprised  in  it.  As  where  an  officer  on 
Lrvice,  after  bequeathing  two  small  legacies,  and  directing  his 
portmanteau  and  other  articles  to  be  sent  home,  desired  that 
'•  the  remainder  of  his  money  and  etlects  should  be  expended  in 
purchasing  a  suitable  present  for  his  godson,"  it  was  held  that  a 
reversionary  interest  in  stock  did  not  pass  («). 

Of  the  first  class  of  cases  alluded  to,  we  have  an  '"Htance  in 
Legge  v.  Asgill  {v),  where  a  testatrix,  after  bequeathing  20()/. 
Long  Annuities  amongst  several  persons  in  specific  legacies,  pro- 
ceeded to  give  a  debt  of  2,935?.  due  to  her,  to  A.  for  her  separate 
use  ;  and  added,  "  1  believe  there  will  be  sufficient  money  to  pay 
my  fur.  ral  expenses,"  which  she  desired  might  be  plam.  The 
testatrix  afterwards  made  a  codicil  to  her  will,  commencmg  with 
the  following  words  :  -"  If  there  is  any  money  left  unemployed, 
I  desire  it  may  be  given  in  charity.  My  watch  and  pianoforte 
I  give  to  G.  The  most  useful  of  my  clothes  to  be  given  to  my 
present  servant,"  and  she  concluded  with  some  directions  respecting 
the  key  of  a  trunk.    The  question  was,  whether  the  general  residue, 

in  ?-oni»  ^»ton,  6  P.  I>.  203.  Compare 
the  ca-wB  on  the  effect  of  "  money 
aj  a  word  of  speciBc  description,  post, 
Chap.  XXXV.  t*o  a  legacy  of  st.xk 
does  not  come  within  the  descnptioii 
of  a  "pecuniary  legacy,"  Dow/lai  v. 
Omgrevt,  1  Kec.  410;  though  in 
Barclay  v.  Maskdyne,  .I  Jur.  JN.  h. 
12,  stock  legacies  were  held  upon  Uw 
context  to  be  within  a  clause  revokinj; 
"  all  monicH  bequeathed  "  to  the  lega- 
tees. , 

(u)  Borlon  v.  Dunbar,  2  Oil.  ;i. 
2  D.  F.  &  J.  338.  Converse  ease- 
declared  purpose  too  large  for  strict 
construction  of  "  money,"  Prichard  v. 
Prichard,   L.   R.,   U    Kq.  232,  stated 

P-   1037.  ^    ..  J  ,  T, 

(r)  T.  &  R-  Sfi."!,  n.,  and  cited  4  K\m 

at  p.  369. 


Where 
testator  has 
charged 
funeral 
expenses  on 
"  money." 


Lady  Lennard,  34  Bea.  487),  or  of 
"ready  money"  (fie  PMell,  Johns.  49; 
tee  Btvan  v.  Bemn,  fl  I-  R.  Ir-  57),  or 
of  "  money  to  mv  account  (Haglmgt 
V.  //aitf,  t)  Sim.  tl7).  As  to  the  effeit 
of  a  gift  of  money  referred  to  as 
"invested,"  see  Stmke  v.  «ooi..  3^> 
Bea.  39tS ;    Re  Pringle,  17  Ch.  I).  819. 

cited  post.  .u-     • 

(»)  Great  stress  was  laid  on  this  in 
Chapman  v.  Chapman,  4  Ch.  1).  800, 
ante,  p.  1030. 

(()  !See  Shelmer'a  Case,  Cilb.  tq.  Rep. 
200 ;  Hotham  v.  SvKun,  15  Ves.  319 ; 
Read  v.  Hodgent,  7  Ir.  E(i.  Rep.  17; 
Lowf  v.  Thomw,  Kay,  3t!9.  affirmed  5 
D.  M.  4  0.  315 ;  lamer  v.  Lamer,  3 
Drew.  704 :  Cowling  v.  Cowling,  2h 
Bea.  449  ;  Byrom  v.  BrandrtUt,  L.  1»., 
16  Eq.  475';  Williama  v.  WiUiama, 
8  Ch.  D.  789 ;  Re  Sutton,  28  Ch.  1).  464 ; 
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includinf^  the  reversion  of  one-fourth  of  u  suni  of  l(t.<H)(»/,  M't-ureil 
by  a  Hettlement,  passed  by  these  words.  Lord  Klilon  considered 
that  nnder  the  will,  and  esjMH'ially  hiivinj!  rejjard  to  the  <har){e 
of  the  funeral  ex|H>ns«\s.  the  word  "  money  "  was  intended  to 
comprise  the  entire  jiersonal  estate  ;  and  that  it  was  impossible  to 
put  a  different  eonstruction  upon  the  same  word  in  the  ((Mliril. 

So,  in  jWfw/rrs  v.  Thomas  (m).  where  a  testatrix,  after  fjiving 
various  ]»ecuni.iry  and  s|K*cific  legacies,  be<|ueathed  to  the  inhabit- 
ants of  T.  Row  all  which  might  remain  of  her  money  after  her 
lawful  debts  and  legacies  were  paid  :  and  she  went  on  to  give 
other  s|M'cific  and  pecuniary  lega<ies  :  Lord  Langdale,  M.K., 
considered  the  charge  of  debts  and  legacies  s\itH(ient  eviilence 
of  the  testatrix's  intention  to  include  the  general  residue  in  the 
bequest  of  "  all  which  might  remain  of  her  money.  " 

It  seems,  indeed,  that  where  a  bequest  of  legacies,  primarily  pay- 
able out  of  the  general  estate,  is  followed  by  a  gift  of  the  residue 
or  remainder  of  the  testator's  "  money,"  the  latter  gift  compre- 
hends the  general  residue,  although  the  testator  has  not  expressly 
charged  the  legacies  on  his  "  money."  Thus,  in  Doivmin  v.  (iiiH- 
Icoin  (x),  where  a  testatrix,  after  lierpu'athing  certain  specific  and 
pecimiary  legacies,  concluded  her  will  as  follows  :  "  1  apjMiint  A. 
and  B.  my  executors,  and  bequeath  'MM.  to  each  for  their  trouble, 
and  whatever  remains  of  money  I  bequeath  to  E.  D.'s  five  children." 
At  the  date  of  the  testatrix's  will  and  of  her  death,  her  personal 
estate  consisted  principally  of  stock,  which,  it  was  contended, 
woidd  not  pass  under  the  word  money  ;  but  Jjord  Langdale  decided 
that  the  stock  in  question  passed  by  the  will  (//). 

So  in  ite  Pritujle  (z),  a  gift  of  "  all  the  rest  of  my  money,  however 
invested,"  preceded  and  followed  by  a  number  of  [H^cuniary  and 


niAr.  xsvuL 


iciiiiiiniiie" 
nflor  ll^•^)l^^ 
nii<l  Ifuwlv'. 


Whvrc  thcio 
IK  II  lie<|ii(wt 

of  lcj»ft<'ifH, 

mill  Ik  Kift  o( 
thu  rcsiituo 
of  ti'slntor's 
inoney. 


(m)  2  Kce.  o ;  »cc  also  Kendall  v. 
Kendall,  4  Rusa.  3«0 ;  Phillips  v.  AV<- 
uxiod,  1  U.  &  tio.  270;  Barrett  v.  White, 
24  Ij.  J.  Ch.  724  ;  Grosvenor  v.  Ihirslon, 
2.5  Bea.  it7  ;  Stocki  v.  Barrf,  .Johns.  '>4; 
Re  J/ncfam,  11  T.  L.  R.  82 ;  In  bonin 
White,  7  P.  D.  (15  ;  iff  tCgan,  (189»1, 
I  Ch.  »i88,  wh«Tc  the  cxpft-K-ion  "  any 
money  that  may  1h;  in  my  iKmsesHion  at 
my  death  "  wa«  held  to  pans  a  rever 
iiionary  interest  in  personalty.  But 
the  principle  will  not  govern  casts 
where  the  bequest  is  of  "  ready  "  money, 
Ke  Powell,  Johns.  49. 

(z)  2  Kce.  14. 

iy)  See  also  Lynn  v.  Kerridge,  vest's 
Ca.  t.  Hardwicke,  172;  Lowe  v. 
Thomas,  5  i>.  M.  *  O.  31.5 :  Laru/dak 
V.    WhitfeU,   4    K.    &    J.    42ti,   4:«i ; 


Munlagu  v.  Karl  of  Saiulwirh,  HS  B<«. 
324,  where  tliore  was  a  H|H-<!ilic  hcqucst 
after  the  bequest  of  "  money."  Theito 
cast's  app<'ar  to  ovcrnilc  (loMleii  v. 
Ikiltrril',  I  My.  &  K.  .".ti,  althmij^h 
Wood,  V.-C,  ill  I^iHi  V.  Tiuimnt  (Kay, 
Sti'J)  tivated  it  as  a  hiiiilin^  authority. 
Lynn  v.  Kerridi/e,  .supra,  was  a  stiimn 
case,  as  the  will  contained  a  xencral 
residuary  bequest,  but  it  is  not  quite 
clear  whether  it  can  Im'  rcfernil  to  the 
principle  now  under  discussion,  or 
whether  it  merely  decidiil  tliat  llie 
bequest  of  "  moneys  "  included  stock. 
Sec  Hart  v.  Hernandez,  post,  p.  11138; 
He  Maclean,  1 1  T.  L.  R.  82. 

(z)  17  Ch.  D.  819.     Sec  Hastings  v. 
Hane,  6  >Siin.  ti7,  staled  post. 


Not  if  there 
bo  a  iliKtinct 
n-Huluary 
bcqunit. 
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„.,  „v...    Bpecific  legaci.H.  wa«  h.H  to  pn -  the  general  pernonal  e«tate. 

■^^^^^^^^  kC  a  WquoKt  of  ■•  any  little  money  left  "  will  «,«.rat«  as  a 

reHiauary  bequest  and  consequently  as  an  exerc.se  of  a  general 

"Z  it/Ert  t!a.wn  fro.  a  charge  of  debts  is  no. 
conchisive;    since  the  testator  may  have  intende.    so  to  charge 
Z  «,«cific  gift  of  "  numey  -  (h) :   and  therefore  .f  the  w.ll  con- 
tuins  a  distinct  rosi.luary  clause,  or  otherw.se  ^.ves  ev.dence  that 
the  word  is  used  i.i  its  strict  sense,  the  enlarged  construct.on  ,s 
inadmissible    notwithsta.ulinK   the   charge     Thus     .n    IV.u-    v 
Pksken  ic),    /her.  a  testatrix  made  her  w.ll  as  follows  :       I  firs 
direct  my  funeral  exin^nses  to  In,  paid,  and  the  re.na.nder  of  what 
monies  I  die  ,>ossessed  of  to  be  equally  div.de.l  l>etween  A.  and  H 
I  also  give  to  the  .said  A.  all  my  wearing  apparel,  tr.nkets  an.l  all 
other  property  whatscn-ver  and  wheresover  that  I  may  d.e  pos- 
sessed of  ":   Ix.rd    Langdale,   M.R..  said  that  when  a  testator 
directed  the  payment  of  his  funeral  exi.enses.  there  was  an  m- 
ference  that  he  was  refer.ing  to  his  general  ^rsonal  estate  ;   but 
that,  having  regard  to  the  other  parts  of  th.s  w.U,  he  was  pre- 
vented frorn  givi.vg  to  the  word  "  monies     .ts  extended  mean.ng. 

The  second  class    of    cases  indicated  above  is  iUustrated  hy 
Waile  V.  Camf^x  (d),  where   a   testator ,  after  declanng  h.msel 
desirous  of  making  a  settlement  of  his  affairs,  appomted  A  jnd 
B    his  executors  to  take  and  receive  all  mon.es  that  m.ght  be    n 
his  i>osses8ion  or  due  to  him  at  the  time  of  his  decea^.  «"d  to 
prosecute  for  the  recovery  of  the  same,  if  necessary,  to  be  by  them 
placed  in  the  British  funds     -  otherwise  laid  "f^  "P«"  «^,'^""*>; 
and  held  in  trust:   Sir  J.  Parker.  V.-C,  thought    he  whole  w.l 
pointed  to  a  complete  disposition  of  the  personal  estate,  and  tha  , 
[t  all  events,  a  sum  of  consols  passed  u.  '-r  the  word     monies     (.)■ 
Even  a  wrong  description  of  the  m....uer  m  which  the  testator  s 


Where  there 
U  a  clear 
int<  nt  to 
iligpoxe  of 
the  whole  per- 
itonal  eKtate. 


(rt)  BcDouffta*.  [19051  ICh.  279. 

(6)  Per     Leach,     M.B.,     Collier     v. 
Sguire,  3  Russ.  at  p.  475. 

(r)  4  Beav.  208;  and  »ee  IHttianM 
V.  WiUiams.  8  Ch.  D.  789  (gijt  o 
residue  in  wUl  not  cut  down  by  gift  ot 
-money"  in  ccKlieU) :  Re  Mown » 
Will.  34  Beav.  494.  Cf.  Harrttt  y. 
While,  1  Jur.  N.  S.  662 :  and  con-ider 
Chapman  v.  ReynMn.  2S  Beav.  221. 
especially  with  reference  to  the  weight 
there  atliibut«;d  to  the  fact  that  the 
testatrix  had  no  "  money  "  in  the  strict 

(d)  5  De  G.   &  t>.   67t>.     As  to  the 


weiaht  allowed  to  the  fact  that  at  tlie 
time  of  hU  death  the  testator  had  little 
besides  the  consols,  qu.:  and  see  (londi  u 
y.  DotttriU,  1  My.  &  K.  5«,  which  on 
thU  point  is  good  law.  If  the  gift  is 
specitio  such  evidence  is  admisaible, 
QaUini  V.  A'oWt.  3  Mer.  691. 

(«•)  But  the  mere  fact  of  "  money 
being  so  disposed  of  (e.g.  to  one  for  life. 
with  limitAtions  over),  as  to  necessitate 
an  investment,  will  not  suffice  to  exttml 
the  natural  import  of  the  word,  lowe  v. 
Thamnn,  Kay.  369.  6  D.  M.  &  G.  :il.. ; 
iarner  v.  />nrner.  3  Drew.  704 ;  U  i'- 
liami  v.  WiUiamt,  8  Ch.  U.  789. 
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"  money  "  in  inve8t«>«l,  will  not  itn-vent  that  wonl  from  iiMnprising  "'«'•  "'^v'" 
the  residuary  prsonal  PMtat« :  as  where  a  t^'stiitrix  iMMiueatheil 
"  the  remainder  of  my  money  in   the   S|mninh   UmAn "   t<»  her 
nephews  and  niereH,  "  my  intention  heinn  to  divid.-  my  |in.|HTly 
equally  between  my  two  siHterH'  ehildren  "  (  /'). 

In  Prichnni  v.  Prichnrd  (</),  where  u  testator  a|iiM)iiited  an 
executor,  and  declared  that  the  income  &t'm\\^  from  liirt  priiiciiml 
money  should  be  paid  to  Iuh  wife,  while  immnrried,  for  the  sup- 
port of  herw'lf  and  the  education  of  \w  children,  and  at  her  death 
or  marriage  to  l)e  divided  anions  them  :  it  was  held  l>y  Sir  U. 
Malins,  V.-C!.,  that  the  declared  p  r|MiHe  of  the  jjift  nhewed 
♦h?t  the  whole  jn'rwrnal  estaU'  waH  ntended  to  pass,  including 
leaseholdi). 

The  decision  in  Re  Cmhxjun  (h),  k<h's  even  farther,  for  in  that 
case  there  was  a  simple  gift  of "  the  money  of  which  I  am  pos(«>ssed  " ; 
but  the  will  was  made  two  days  l)efore  the  testatrix's  death,  an<l 
her  "  money,"  in  the  strict  sens*?  of  the  word,  only  formed  a  triflinj; 
part  of  her  proprty  ;  on  the  streneth   ^f  thes<'  circumstances, 
and  the  fact  that  part  of  the  "  money  "  was  ^iven  to  two  iR-ne- 
ficiaries  for  life  with   remainders  to  their  children,  Kay,  .f.,  held 
that  the  gift  passed  all  the  perso    d  estate  (»).     In  He  Ihdler  (j) 
a  gift  of  "  all  my  money  "  except  certain  shares  was  held  to  pass 
the  general  residue,  but  Stirling,  J.,  expressed  some  doubt  whether 
Re  Cadoyan  did  not  go  too  far.     On  the  other  hand,  in  IInsting»  v. 
Ilane  (k),  where  a  testator  after  revoking  "  former  dispositions  of 
my  property,"  and  making  various  pecuniary  and  specific  bequests, 
gave  "  any  monies  which  may  remain  to  my  account  after  pay- 
ment of  the  aforesaid  sums  and  my  debts  "  it  was  held  by  Shadwcll, 
V.-C,  that  the  words  "  to  my  account "  prevented  the  gift  of 
"  monies  which  may  remain  "  from  operating  as  a  gift  of  the 
general  residue.    So  in  Stooke  v.  Stooke  (I),  where  a  testator  made 
various   specific  and  pecuniary  bequests,  and  then  gave   "  the 
remainder  of  all  my  moneys,  in  whatever  it  may  be,  in   bonds 
or  consols  or  anything  eW."  it  was  held  that  this  passed  inoney 
invested  on  any  kind  ot  .security,   including  a  life  policy,   but 
not  leaseholds,   furniture   or   other  chattels.     And   in  Nevinmm 


( f)  Patrick  V.  Yeatherd,  33  L.  .J.  Ch. 
286. 

(a)  L.  R..  11  Eq.  232. 

(*)  26  Ch.  D.  154.  This  decision 
was  followed  in  In  honix  Rramlt-y, 
[1902]  P.  106.  See  also  Stratum  v.  Ilillai, 
2  Dr.  *  W.  51  ;  In  bonis  WhiU,  7  P. 
D.05. 


(i)  In  Re  Siitl-.n  (28  Cli.  1).  4(11)  a 
gift  of  "  tivc  wliole  of  thi-  money  ovir 
which  1  have  a  (lisponiug  power,"  waa 
confined  to  money  in  the  strict  sense, 
but  no  reason^  are  siven. 

(y)  74  U  T.  406. 

(t)  «  Sim.  fi?. 

{/)  35  Bca.  3iW. 


Whcfo 
"  money  " 
meaiiK  gi'iHT»l 
pcnoiuti 
MUto  except 
part. 


"  Money  " 
when  strictly 
cotMtrued. 


UnlosH  for- 
bidden by 
llie  context. 


WHAT   WORP«   Wilt  COMPRlBf!   OENKHAI   WMONAI.  ICOTAM. 

V.  Uul,  Unmrd  (m).  where  the  testatrix,  after  «ivin«  ♦!•-.-;';[»;; 
of  all  her  in..nev.  referred  to  it  afterwards  aa     canh      th.n  whh 
•Id  to  restrict  ti.e  .«ea„in«  of  the  word  to  money  ntrtctly  ho  called, 
t  rometin.e«  apiH-arn  from  the  co„t..xt  that  the  t-t«  -  mea  J 
bv  •'  ntonev."  not  the  whole  of  hin  general  iK^rnonal  eHtate.  but 
1  ex  ept'a  certain  ,mrt  of  it.     Thnn.  in  B^nreU  v.   \Sh>te  («) 
K  n Sy.  V.-C.  «tid  that  the  U-ntatrix  by  "money      meant 
Mer  primal  e.t.t..  other  than  plat...  furniture,  hornen  carr.Hje. 
Ac       Hart  v.   Ueman^lez  (..)   was  a  Hm.dar  cam-.     So  in   Llo,fd 
V    L/.W    .)  a  direction  to  pay  del.tB,  Ac.  out  of      nu.ney      was 
leld  t o  tlrow  tl...n  primarily  on  the  te.tatr ix'a  prsonal  e«ta  e 
o  h  r  than  the  leaseholds  and  furniture,  which  w^"-  Pari.cu '  rlv 
Xrel  to.     And  in  Re  To>n^U:j  (,,)  it  was  held  that  a  g.     ul 
"al    my  moneys"  pass..d  the  general  i^-rsona   estate  other  than 
the  furniture;  part  of  the  furniture  was  s,K.cifkally  bequcathcl ; 
as  to  the  rest  of  It  there  was  an  intestacy. 

But  in  cases  which  do  not  fall  within  any  of  the  rules  abov. 
referred  to.  the  word  "  monc  "is  strictly  --^^^f  ;;;^ 
Lowe  V.  Thomi»  (r)  a  testatrix  bequeathed  to  A.  the  whoU 
S^my  money"  for  his  life,  at  his  death  to  be  divided  between 
B  and  C. ;  then  followed  trifling  specific  bequests  to  B.  and  t.,  with 
a  ll  se;t.nce  declaring  that  the  longest  survivor  of  them  was 
to  bci^ome  "  possessor  of  the  whole  money  ;  it  was  held  that 
a  sum  of  stock  did  not  pass  by  this  bequest. 

And  if  the  context  shows  that  the  word  "  money  is  used  ... 
its  strict  sense,  it  will  not  receive  the  more  extended  constrtvct.on^ 
merely  on  the  strength  of  even  an  expressed  intention  to  dispose 
^  all  the  estate.  Thus,  in  Ommanne,  v.  Butcher  (s)  whore  a 
testator,  after  commencing  his  will  in  the  folowing  t«>^ny  ; 
A  B..  considering  in  what  manner  I  should  have  my  fortune 
disposed  of,  in  case  of  my  death,  do  make  this  my  wdl :  -be- 
queathed numerous  stock  and  a  few  money  legacies ;  and  afU 
disposing  of  some  books  and  other  s,>ecific  articles,  he  directed 


Im)  34  Be».  487.  ,     . 

in)  24  L.  .1.  Ch.  724.  (lUndemnq  v. 
Okndfniiu,,  U  :'•■».  324.  appiant  to  have 
been  decidiHl  oi.  the  same  pnneiple, 
but  tlxrc  the  tes  atoi  added  the  word 
"  goods  "  ;  the  <  uestion  waH  whether 
the  gift  of  "  mo  cy  and  goods  "  com 
pri8e<i  money  in  the  funds,  and  it  was 
held  thai  it  did. 

(o)  52  L.  T.  217.  It  IS  not  clear 
whether  Lynn  v.  Ktnidge,  West.  Kep 
t.  Hard.  172.  was  decided  on  this 
principle ;    see  the  remarks  in  Uart  v. 


Hernandez,  supra. 

S^I:I:^-516.  H.Smi,H^^■2 
Ph.  I).  302)  seems  to  have  been  decKted 
on  the  same  principle. 

(r)  Kay,  3(19  ;  5  D.  M.  A  (..  ih,. 

(/.)  T.  &  R.  2IH).  Compare  HiiMncj" 
V.  Hnne,  ante,  and  Knohin  v.  Wyl»-. 
in  H  UC  1.  where  a  nift  of  "  the  whol. 
of  ray  capital,  which  shall  rciiwin  will. 
me  after  my  death  in  nwly  money  and 
in  bank  billets."  was  held  not  to  pass 
a  sum  of  stock. 


H^i^- 
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the  remainder  of  hiH  lKHik»,  nnil  \\\n  jfwi'ls,  ftlate  atitl  hi)UH<-h<i|ii  riur.  xsvut. 

furniture  to  b«>  koW  ;  and  denire*!  that  his  rIothcM  and  lint'n  niinht 

be  divi(ie«l  l>etween  hix  Hervants  :   he  thrn  Kavc  a  small  |M><Miniary 

legacy  to  Ium  e.xi'<  utors,  ami  aild'Hl,  "  in  cas*-  tUvw  is  any  money 

remaining;,  I  Hhouhl  wish  it  to  Im>  Kiveti  in  privati>  tharilv."    Sir 

T.  Plumer,  M.K.,  was   of  opinion  that  th*-  cnncliulinK  iluiise  diil 

not  con^irehend  the  general  residue  ;    hut  was  to  Ih>  iimsidered  as 

applying  to  the  resi<lue  of  the   produce  of  those  artirlfs  whieh 

the  testator  ha  i  directed  to  )m>  sold,  after  prtividinu  for  the  payments 

which  were  orderetl  to  Ih'  made.     A  ^ift  of  "  stich  nioni'v.  stts-ks. 

funds,  or    other    securities  not  hereafter  specially  devised,  as    I 

may  die  jjOHsesaed  of,"  doea  not  ctmstitute  a  gift  of  residue  (/). 

In  llulchinitoH  V.  Ilutchinstm  (u)  whew  the  testator  wave  all  his  •■  Uiuhu  und 
"  lands,  tenements,  lijihts  and  credits,"  the  opinion  was  exprcssi'd  "■"'""•' 
that  the  words  "  rights  and  creilits  "  would  have  iM-en  sutlieieiit 
by  theniHelves  to  pass  the  ;!{eneral  |N>rsonal  estate  ;   but  the  context 
made  the  meaning  clear. 


Other  cases  may  lx>  adduced,  in  which  the  general  residue  of 
a  testator's  [x-rsonal  estate  has  iM'en  held  to  pass  under  verv  infortiia) 
words.  As  in  Ijeiijhton  v.  Bdilie  {v),  where  a  testatrix  made 
the  following  indorsement  on  one  of  her  testamentary  pH|HTs ; 
"  I  think  there  will  he  something;  left  after  the  funeral  c\[H'ns(>s, 
&c.  paid,  to  give  to  W.  B.,  now  at  .school,  towards  e<|ui|)piMg 
him  to  any  profe.ssion  "  ;  by  another  t(>stanientai  v  pap-r  she 
lMM|Ueathed  the  sum  of  5(K)/.  to  VV.  H.  ;  it  was  held  by  l^-ach, 
M.R.,  that  under  the  indorsed  memorandum,  W.  H.  was  the 
general  residuary  legatee. 

Again,  in  Ilmlijkintum  v.  Barrow  (ir),  a  testator,  having  several 
children  by  different  marriages,  gave  his  real  and  |MMsonal  estate 
to  trustees,  upon  trusts  that  did  not  exhaust  the  whole  interest, 
but  confiding  in  them  to  fulfil  any  memorandimi  he  might 
leave;  he  made  a  c<Hlicil  by  which,  after  reciting  the  settlement 
made  on  his  second  marriage,  he  directed  that  whatever  sums 
might  come  to  the  children  of  that  marriage,  or  the  children  of 
his  former  marriage,  with  the  exception  of  such  -urns  as  might 
come  in  right  of  their  respective  mothers,  that  his  trustees  would 

(t)  In  bonis  Aaton.  B  P.  D.  203.  Liimh,  2  J.   &   W .   399  ("  anything  1 

(m)  13  Ir.  Eq.  R.  382.  have   forgot  ")  ;    Fltmina  v.    Iturmirn, 

{■}  S  My.  &  K.  2»7  ;    see  Stirtet*  v.  1  Rur-.  27«'.  ("  whalt,-.  tr  vhv  I  m.iy  then 

//o/*iiB«>»i,  18  L.  .J.  Ch.  188 ;    Wiijgint  Id!    pisses^wl    of");     /?»•    Vniiin,   99 

V.  Wigijint,  2  Sim.  N.  8.  22(i ;   Ihihitmd  L.  T.  390  ("  rest  of  my  invcstmrnts  "). 

V.  Ardovin,  2  Vcs.  sen.  1(12  ;   Jiland  v.  (ic)  2  I'bill.  .578. 


Informal 
wonln  liphl 
to  pant 
LI  lural 
reitiiluo. 


,„0  „,„  won.  w...  C0M,..SK  =.»..---»- -"- 

_.  „™.  «ke  th.  -hoi.  oi  hi.  ...  and  .-"i^C'  :;°wm'Tto 

-^^^^ .id-'"'  •"'»  "•"'.  "°  'T  Vd  l'p»rt°m  r»  taking  to> 

divide  to  every  chUd  i^- ■>»'''»'""/ ''Xbiton  by  way  ol 
into  oon»ide,..ion  "  mome.  "■»'"">  Jj;„tgl  dL.ii  of 

trrL  ttrlvrn-irrL,  .nd  .™„,i 

control  of  her  husband  ,  in  case  oi  ne  ^^^.^ 

rr^r:!.t  i„«tL  .»  di.p«»  <>.  .„.  «.id«.  be,.g  n,.e„ed 
from  the  whole  will. 

i  „f   \    "■  tn  lie  mv  residuarv 
APP.—       A,  .  ge„.,..  r*    ."  "P.^"  -      tl,W.id„.' y  [.»..... 

i^""  srcrr  Butss  i. .  fo™a'  .* «'  *'  -"« '■■ 

another  F'son,  this  may  prevaU  (a). 


#  \  T      R      U    Eo.    54.    Compare 
Bi:L^»  v'!•'AA^.i   and  tue  t- 

rases  in  which  it  has  been  held  that 
;^«  of  gift  may  be  t«,  vague  to  pass 

the  residue  ;  ante,  p.  4'>->- 


24,  and  other  cases  citetl,  ante,  p.  K'H. 
(a)  Post,  Chap.  XXIX. 
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